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_ `- ‘LAHORE HIGH COURT. 
“7-2. Full Bench a 
Execution Second Appeal No. 419 of 1940 
ae January 30, 1941 
Youne, O. J., DALIP SINGH AND Monog, JJ. 
S. UDHAM SINGH—Jvupement-Destor— 
APPELLANT 
versus 
S, ATMA SINGH—Deorger-HoLpER— 
‘RESPONDENT 
Civil Procedure Code (Act V of 1908). 0. XXI, 
r. 2—Completed contract immediately extinguishing 
and replacing decree, whether adjustment—Agree- 
ment to adjust decree on fulfilment of. future condi- 
tion—Decree still left existing pending fulfilment 
of condition—-Agreement, if adjustment under O. I, 
r. 2—Question of completed contract—S. 92, Hvi- 
dence Act (I of 1872), whether bars setting up of 
contract as adjustment of decree. “2 
“A completed contract, which immediately extin- 
guishes and takes the place of the decree, is an 
adjustment within the meaning of O XXI, r. 2, Civil 
P.O. If, there is only an agreement to ‘adjust the 
decree on the fulfilment of a future condition 
and the decree is still left in existence pending 
its fulfilment then there is no adjustment. It is, 
of course, a question to be decided in each case by 
the executing Court whether there hes been a 
completed contract or not. 132Ind. Oas.670 (1), 
Overruled. [p. 4, col. 1} e 
Section 92, Evi. Act does not bar the setting upe 
ofa contract to operate as, an adjustment of a dec- 
reo. 64 Ind. Oas. 990 (3), not approved, [ibid] 


Exn. 8. A. referred by Skemp, J., dated 
October 3, 1940. i 


Order of Reference 


Skemp, J.—The facts leading to. this 
second appeal are as follows: In 1937 Atma 
Singh obtained a‘decres against Udham 
Singh for Rs. 1,632 and costs. Execution was 
sought in 1938 and during the proceedings 
on December 22, 1938 Udham Singh, judg- 
ment-debtor, applied under O. XXI, r. 2, 
Oivil P. O., alleging that at a panchayat 
held on December 16, ° 1938, it’ had been 
settled that the decree-holder should take in 
full settlement Rs, 900 to'be paid by instal- 
ments of Rs. 50 per half year. .On January: 
27,1939; the decreeholder entirely- denied 
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this stating that there had been not only no, 


settlement but rio discussion of fhe matter. 
The executing Judge, Sheikh Laiq Ali, 
framed two issues: . 
“(1) Whether. a compromise was effected between 
the parties ? and (2) If so, what were its terms and 
how does it affect the present execution petition a 


The judgment-debtor produced’ five wite 
nesses three of whom were lambardars and 
he himself went into the witness box. The 
decree-holder alsa examined witnesses. The 
learned Senior Sub-Judge found that there 
was an adjustment and that it barred execu- 
tion procéedings. The decrée-holder fppeal- 
ed to the learned District Judge Rat Baha- 
dur D. D. Dhawan who, without giving a 
finding as to whéther he believed the oral 
evidence or. not, said: ° 

“Tt is settled law that anadjustment in order to 
be a compromise within the meaning of O, XXI, r. 2, 
Givil P. O., must be a settlement which extinguishes 
the defree-holder's debt and not one which if. carried 


into effect will extinguish it.” ; - e ; 
He relied on. Bakshi Ram Varma v. Des 

Raj (1) and, Bharat National Bank Ltd?;. 

Delhi v. Bhagwan Singh (2), The judgments 


debtor has come here in second appeal ° 


through Sardar Kartar Singh and the 
decree-holder.. nas : been represented by 
Mr. Durga Das. Order XXI, r. 2, runs as 
follows: sie SP oss a ogc ENG 
“(1) Where any money payable under a decree’ of 
any kind is paidout of Oourt, orthe decree’ ig 
otherwise adjusted in whole or in part to the satis- 
faction of the decree-holder, the decree-holder’ shall 
certify such payment of adjustment to the Court 
whose duty it is to execute the decree and the Court 
shall record the same ccordingly. o; 
(2) The judgment-debtor also may inform the 
Court of such payment. or adjustment, and apply 
to the Court to issue a notice to the decree-holder 
to show cause, on a day to be fixed by the | Gourt; 
why such payment or adjustment should not be 
reeorded as certified, and if, after service of such 
notice the decree-holder fails to show cause. why the 
payment or adjustment should not be recorded as 
d) A1IR1931 Lah. 608; 132 Ind, Oas. 670; 32P 
L R 365; Ind. Rul: (1931) Lah. 694: Aan ye 
(2) A I R 1935 Lah.. 347; 136 Ind. Cas. 807; 8 R L 
26; 1L R (1938) Lah, 470. z i A 


2, 
cortified, the Court shall record the same accord- 
ingly.” . 


Sardar Kartar Singh has taken me 
through the decisions for the last 14 years 
in this Court. At onetime the leading case 
was regarded as Lachhman “Das V. Baba" 
Ramnath Kali Kamliwala (3), a Division 
Bench ruling which laid déwn that where 
there was an oral agreement alleged by the 
judgment: debjor and denied by tife decree- 
holder andthe judgment-debtor was unable 
to show that any part of the alleged agree- 
ment had been performed, it would not be 
set up under ©. XXI, r. 2, Civil P. O. 

Walsh, J , further held thats. 92, Evi. Act, 
° was a bar fo setting up such an oral agree» 
ment. In Civil Appeal No. 799 of 1926, 
which I have not read, Jai Lal, J., apparent- 
ly did not follow this ruling. He gave his 
regeons in a reported case, Sumar Chand V. 
Chtranji Lal (4), saying that the question 
really depended Upon the *intentioh of the 
parties at the time when the agreement 
was entered into, and if they made a final 
and binding agreement regarding the 
decree then it amounted jo an adjustment. 
A simNar view was taken by DalipSingh, J. 
in Baga Malv. Shib Parshad (5). Jai Lal, J.’s 
unreported judgment of 1926 already refer- 
red to came before a Letters Patent Bench 
consisting of Sir Shadi Lal and Sir Alan 
Broadway whose judgment is reported -in 
Bakshi Ram Varma v. Des Raj (1). The 
learned Chief Justice said: gee 

“In the present case a certain sum of money has 
been paid. ° The rest was agreed to be paid in future 
and the question arfses whether a settlement of 
that description constitutes an adjustment, of 
ewhich cognizance can be taken by the executing 
Court. Itis beyond dispute that the parties cannot, 
. Sn%execution proceedings vary the terms of the decré; 
and a contract which seeks to substitute one decree 
for another decree cannot be regarded as an adjust- 
ment. If, however, the terms of the compromise 
have been carried out and the decree is extinguished 
jn whole or in part the compromise can be recognized 
by the Court.” 

The Letters Patent Bench accepted the 
appeal. This judgment was followed by 
Dalip Singh, J., in Firm Thakur Das-Kalyan 
Das v. Firm Jagan Nath Charan Vas (6), 
wo, however, clearly fhought that it was 
erroneous and ‘by Jai Lal, J, in Hukam 
Chand v. Sadag (7) ina case which can be 
distinguished on the facts. The matter 


(3) 44 A 258; 64 Ind. Oas. 990; A I R 1922 All. 13; 
20 A-L J 65. 

(4) AIR 1987 Lah, 544; 102 Ind. Oas 753. 

(5) AI R1930 Lah, 334; 120 Ind. Oas, 686; Ind. 
Rul. (1930) Lah. 142. 

(6) A IR 1933 Lah, 732 (1); 150 Ind. Cas. 237; 6 R 
L 842 ú). 
- (7) AIR 1984 Lah. 679; 148 Ind, Oas, 446;6 R L 
570 (2). : i 


E, UPHAM SINGH V. 8. ATMA sINGH (LAH) 
“camè before another Letters Patent Bench’ 
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consisting of Addison sand Din Moham- 
mad, JJe, whoin Bharat National Bank Ltd., 
Delhi v. Bhagwan Singh (2), criticized the 
law as laid down by the previous Letters 
Patent Bench, but held that in the appeal 
before them there was no adjustment, In 
another very brief judgment Firm Jagan 
Nath-Charan Das v. Firm Thakur Das- 
Kdlyandas (8), however, they held without 
giving the facts, that there was an adjust- 
ment and said: 

“Tn all cases it is a question of fact to determine 
whether the alleged adjustment was intended to 
extinguish the decree and if it did, the adjustment 
will be complete, no matter whether the compro- 
mise that is made to wipe out the decree is to be 
performed at some future date.” 

This judgment was followed by Abdul 
Rashid, J.,in Darumal v. Todar (9), which 
however, can be distinguished on the facta 
and is of no help in the present discussion. 
There are judgments of other High Courts 
which are referred to in several of the judg 
ments [ have quoted but at this stage it is 
not necessary for me to.go into them. There 
is a clear distinction of principle between 
the two Letters Patent Benches, between 
Bakshi Ram Varma v, Des Raj (1), and the 
law as laid down in Baharat National Bank 
Ltd. Delhi v. Bhagwan Singh (2) and Firm 
Jagan Nath-Charan Das v. Firm Thakur 
Das: Kalyandas (8). 1, therefore, think it 
desirable that the present appeal be 
decided by a larger Bench and refer this 
case to the Hon'ble the Ohief Justice with 
the recommendation that it be laid down 
before a Full Bench. Oosts of this hearing 
to be costs in the execution, f 


Sardar Kartar Singh, for the Appellant. | 
« Mr. S. L. Puri, for the Respondent, 


i Opinion A 

Young, C. J.— The facts in this case are 
as follows: Atma Singh obtained a decree 
against Udham Singn for Rg. 1,632 and 
costs. Execution proceedings were com- 
menced on December 22, 1938. The judg- 
ment-debtor applied under O. XXI, r. 2, 
Civil P. O, alleging that the decree had 
been settled by an agreement with the 
decree-holder that he should take in full* 
settlement Rs. 200 to be paid by instalments 
of Rs. 50 every half year. The decree- 
holder denied that there had been any such 
agreement. The Judge in charge of the 
execution prcceedings framed two issues: 
““1) Whether 2 compromise was effected between 
- (8) A I R 1935 Lah. 589; 158 Ind. Oas. 701 (l); 37 
PLR 228; 8 R L 285. Si : 

(9) A I R1938 Lah. 602; 181 Ind, Oas. 243; 40 P L 
R 264; 11 RL 796. 
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the parties? (2) If s0, what were its terms and how 
it affected the execution petition ?” ° 

- Evidence was led and the learned Judge 
held that there was an agreement, and there- 
fore, an adjustment within the meaning eof 
O. XXI, r. 2. On appeal the learned Dis- 
trict Judge held, witkout going into the 
merits, that 
“it is settled law thatan adjustmentin order to 
be a compromise within the meaning of O. XXI, 
T. 2, must bə a settlement which extinguishes ‘the 
decree-holder’s debt and not one which, if cárried 
into effect, will extinguish it.” 

„On appeal to this Oourt the learned 
single Judge reviewed the various decie 
sions of this and other Courts on the ques- 
tion of what amounted to an adjustment 
and as there were in this Coart conflicting 
decisions of two Division Benches, refer- 
red it to the Chief Justice for appointment 
ofa Fall Bench. The essential part of 
O. XXI. r, 2, is as follows : : 

“Where any money payable under a decresa of any 
kind is paid out of Oourt, or the decree is 
otherwise adjusted in whole or in part to the 
satisfaction of the decree-holder, the decree-holder 
shall certify such payment or adjustmens to the 
Oourt whose duty it is to execute the decree, and 
the Oourt shall record the same accordingly.” . 

The question fcr decision in this case is 
what is-the meaning of “adjustment,” 
“Adjustment,” according to Stroud’s Judie 
cial Dictionary, is a settlement among 
varicus parties...in respect of claims, 
liabilities, etc. -According to Webster's 
Dictionary itis a regulation or settlement. 
In this Court there is a Division Bench 
decision reported in Bakhski Ram Varma 
v. Des Raj (1). The learned Judges in that 
case held that 

“a compromise canbe held to be an sdjustment 
only when allthe terms thereof have been fplfilled 
by thejudgment-debtor.. lf it contains any promise 
to be performed in the future, it cannot be treated 
asan adjustment so as to operate as abar to exe- 
cution... An adjustment ofa decree is a transation 
which extinguishes the decree assuch in whole or 
in part and a Guntract containing stipuletions to, 
becarried out in future does not come within the 
purview of O. XXI, r. 2.” i i 

On the otuer hand another Bench of this 
Court in a case reported in Firm Jagan 
Nath-Charan Das v. Firm Thakar Das- 
Kalyandas (x) held that 
,. “itis a question offact to be determined whether 
the alleged adjustment is intended to extinguish 
the decree ; if it does the adjustment will be com- 
plete nomatter whether the compromise that is 
made to wipe out the decree is to be performed at 
some future date.” 


In my opinion the view of the law laid 
down in Firm Jagan Nath-Charan Das v. 
Fim Thakar Das-Kalyandas (3), is corréct 
and that the earlier decision cannot be 
‘supported, There is: nothing in my 
opinion to prevent -the .decree-holder and 
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the judgment-debtor entering into an 
entirely new contract for arranging their 
affairs so long asthe contractis complete 
and the’ intention of the parties is to 
‘extinguish the decree altogether and to 
rely upoů the new contract. A contract 
tp be performed în the future is based on. 
good consideration and so long as the 
Contract ¢omplies withthe rules of law 
laid down concerning contracts, the decree 
would be adjusted within the meaning of 
O. XXI r. 2. We have been referred to 
decisions of other High Courts in support of 
the proposition that an agreement to be Š 
performed in the future is not An adjust- 
ment. For instance, there is a decision 
of a Division Bench of the Allahabad High 
Court reported in Lachhman Das v. Baba 
Ramnath Kali Kamliwala (3). In my 
opinion this decisionis no guide. In tRat 
case thé agreement was “that the decree- 
holder 

“would accept satisfaction of his decree in a 
modified form and would abandon the execution 
proceedings which were being taken as soon as four 


specified conditions had been fulfilled by the 
judgment-debtor.” - i 


None of those conditions had been ful- 
filled. This clearly was not a contract. 
It was merely inchoate, that is negotiations 
begun but not completed, The term “ine 
choate contract” whichis sometimes used 
appears tome to be a contradiction in 
terms., There can be no contract until 
the parties are adidem. The pagties in 
this case would not be ad, idem until the 
specified conditions had been fulfilled. 
This ruling therefore is no authority for’. 
the proposition that a ` completed contract 
caħñnot operate as an adjustment. In 
one of the learned 
Judges held that s. 92, Evi, Act, also 
operated as a bar tosetting up any such 
contract. Section 92, Evi. Act, embodies 
the principles of English Law that when 
the terms of a contract, grant or other 
disposition of property, or any matter res 
quired by law to be reduced to the form of 
a document have begn proved, no evidence 
of any oral agreement shall be admitted as 
between the parties to auy such instrument, 
for the purpose of contradicting, varying, 
adding to, or subtracting from its -terma, 
Section 92 clearly refers in my opinion to a 
contract, grantor other disposition of pro» 
perty entered into by agreement between 
the parties to that document. It cannot refer 
to a decree which is imposed ‘upon oné of 
the parties by force majori. There is no 
mutuality about a decree which is passed ‘in 
accordance with the wishes of one party 
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and contrary to the wishes of the other. 


Section 92 thereforein my opinion—and 
with duerespectto the learned Judge— 
cannot bar the setting up of tt contract to 
operate asan adjustment of a decree. 

The” opinion of the Calcutta High Oourt 
is divided in two cases,* one reported in 
*Jhabar Md.v. Modan Sonabar (10) and 
the other in Azizur Rahman w% Aliraja 
(11), both Division Bench rulings; one 
held in favour of the proposition that 
an ‘sdjustment may be a contract to do 
something in the future and the other 
was against this proposition. The Bombay 
High Cours in a Division Bench decision 
Teported in Shankar Atmawani v. Kashav 
Govind Tambolkar (12) held that it was not 
necessary that “there should be an actual 
payment in order to constitute a valid 
a@justment within the meaning of O. XXI, 
T. 2, and that an agreement.to pay a portion 
of the decretal amount in instalments would 
amount to an adjustment.” A Division 
Bench of the Madras High Courtin a case 
reported in Ramanarasu v. Matta Venkata 
Heads (13), came tothe’ same conclusion. 
The 
ei in Satyabadi Sahu v. Mani Sahu (14) 
also held the same opinion. And finally 
a Full, Bench of the Rangoon High Court 
réported in A. N. A. R. Arunachallam 
Chettyar v. V. M. R. P. Firm (15) came to 
the same conclusion. i 


It apppars to me therefore that on a 
consideration of All these authorities the 
correct view appears to be that if there 
si a completed contract, which immediately 


extinguishes and takes the place of the 
i t within 


decree, that contract is an adjustmen 

the meaning of O. XX1, r. 2. Ifeon the other 
hand, there is only an agreement to adjust 
the decree on the fulfilment of a 
future condition and the decree is still 
left in existence pending the fulfilment of 
the condition, then there is no adjustment. 
It is, of course, a question to be decided 
in each case by the executing Oourt whe- 
ther there has been „a completed contract 
or not, If the decree-holder wishes to give 


(10) 110671. 
(11) AI R 1928 Cal. 527; 113 Ind, Oas. 9; 320 W 


N 434. 

(12) 60 B 729; 164 Ind. Oas. 9; AI R 1936 Bom 
277; 38 Bom. LR 505; 9 R B 70. 

(13) 56 M 198; 141 Ind. Oas. 429; A I R 1933 Mad. 
28; 63 M L J 598; (1932) M W N 840; 36 L W 558. 
Ind. Rul. (1933) Mad. 132. 

(14) 15 Pat. 390; 165 Ind, Cas, 940; A I R 1936 Pat, 
619: 3.B R106; 9 R P 236; 18 P L T 110. - 

. (15) (1938) Rang. 385; 175 Ind. Oas. 498; A I R1938 
Rang. 202; 10 R Rang. 500 (F B). WAS 
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up. the strong position.'he. holds in: favour 
of instalments to: be paid in -thé future 
that'is % matter for him and the judgment- 
debtor. It. may be a difficult contract to 


e prove under all the circumstances; but: if 


‘itis proved, the adjustment is complete. 
J°would return the case to the District Judge 
in order that he may record a finding on 
the facts ‘of this case and for. his decision 
in .accordance with the.law laid down in 
this judgment. Costs: will abide the result. 
Parties to appear before the District Judge, 
Amritsar, on February 25, 1941 and obtain 
a date. ' 
Monroe, J.—I agree. 


Dalip Singh, J.—I have little to say 
in this judgment except that I adhere to 
the views that I expressed in my judg“ 
ment reported in Baga Mal v. Shib 
Prashad (5). So far as the point before us 
is concerned,namely whether a compromise 
in which certain terms are left to. be 
executed in the future can or cannot be an 
adjustment wholly or partially of the decree, 
it appears to me always to be a question of 
fact or a mixed question of fact and ‘law, 
namely as to what was the intention of 
the parties in arriving at the compromise. 
On the other point however, it may be neces» 
sary to modify that decision in view of the 
decision of their Lordships of the Privy 
Council in Oudh Commercial Bank Lid., 
Fyzabad v, Bind Basni Kuer (16), namely 
whether the Court should leave undetermined. 
the question whether the rights of the 
parties should be decided in a subsequent 
suit based on the new cause of action, 
namely the compromise, or whether, the 
partigs’ method, if any terms -of the 

compromise were not complied with, was 
by way of execution or not. As regards 
my. second decision, namely that reported 
in Firm Thakur Das-Kalyan Das v. Firm 
Jagan Nath-Charan Dar (6) the only modi- 
fication I have to make is in the sentence 
beginning “a contract is not executory 
because terms have to be performed in the 
future.” What I meant and should have 
said was that a contract is not contingent 
or conditional because terms have to be 
performed in the future, Subject to these 
modifications, I only repeat that I abide 
by the view that I have already expressed 
in the rulings reported in Baga: Mal v. 


(18) 43 O W N 501; 180 Ind. Oas. 378; A IR 1939 
P C 80; 1939 O L R187; 11 R P O 176;1939 O wW 
N 313; 5B R 476; 1939 R D 208; (1939 1ML J; 
652; 69 O L J317; 14 Luck. 192; 41 Bom. L R' 708 
50 L W 39; (1939) A LJ 481; (1939) M W N 692; 66 
T A 84; (1939) Kar, (P 0) 136 Sup, (P O). . 


1941: 
Shib : Prashad- (5) and Firm ‘Thakur Das ° 
Kalyan Das v. Firm Jagan Nath Charan 
Das (6). 7 o ead 


D, pu Answer accordingly. 
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; VETSUS 

_ THOKARSI NARSI—Acousep 
Criminal’ Procedure Code (Act V of 1898), s. 289— 
Trial by jury—Function of jury—Duty of Judge 
in leaving case to jury—Prosecution case closed— 
Conclusion of Judge that jury will not be justified 
in convicting even if they believed all prosecution 
evidence—Judge is bound. to say so and direct jury | 
that inlaw. they must give serdict of not guilty— 
He ‘must not inauch case leave matter tojury. . 5 
In a trial by jury if the Judge comes. to the’ 
conclusion’ that there is no evidence to’ goto the 
jury, it is the duty of the Judge to direct the jury 
that in law they must acquit.. It is the function of 
the jury, to determine whether the evidence is true, 
and if the Judge thinks that the prosecution evi-' 
dence, if true, will lead to a conviction, then he is 
bound to leave the case to the jury. But. if he 
thinks that though weak the evidence iftrue Will 
justify a conviction, he must leave the case to the 
jury, ‘cautioning them, of course, about the weak 
points in the evidence. But if the Judge, after 
the prosecution case is closed,- comes to the con- 
clusion that, assuming that the jury believe every 
word of the prosecution evidence, nevertheless they 
will not be justified in convicting,then he is bound 
in law to sayso and to direct the jury that’ in 
law ‘they must bring in a verdict of not guilty, 
and he ought not in such acase ‘to leave the gnatter, 
to the jury. [p. 7, col. 2.] 


Messrs. A.C. Beynon and N, K. Pettigara 
(Public Prosecutor), for the Crown. | 


_ Sir Jamshedji Kanga, Messrs, V.G. Mohile 
and M. G Dharamsey, for Accused No. 1. 


‘Beaumont, C. J.—This matter comes 
before the’ Court on a certificate given by 
the ‘Advocate General under cl.:26, Letters 
Patent. Under cl. 25, there is no appeal 
‘from a decision in the Sessions Oourt, but’ 
under cl, 26, the Advocate-General may 
certify the matter to the Court if he thinks 
that there has been some error inlaw on 
a matter*which requires . further considera- 
tion. “Many people, including myself, think 
that it is very: wrong that there should be 
no appeal, at any rate on points of law; from 
a trial in Sessions in this Court.: But’ 
however’ that: may be, in-law there is “io 
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appeal, ` Thè learnéd “AdvoéatesGenerah in 
deciding whether to give a certificate, and” 
this Court in dealing with any matter which 
he has certified, isin a difficuily whete the 
gase is not one of mugder, because owing. 
to the ‘insufficient number of ghosthand 
writers supplied.to the Court no shorthand’ 
note is taken of the learned Judge's charge. 
to the jury. It is only in murder cases 
that a notice is taken. The grgund on which 
the learned Advocate-General has certified 
that the case should be reconsidered is 
that: he thinks that a question arises 
whether the learned Judge should not have ` 
withdrawn the case from the jury on the 
ground that there was no evidence to go 
before them. In determining that quéstion’ 
it would assist us to know. from the charge. 
to the jury what view the learned Judge 
took of the evidence However fortunately 
the learned Judge made 3 full note of me 
evidence and we can ascertain from that’ 
what the real case was. ap 
There were threg accused, and the gene- 
ral nature of the case was this. The 
present appellant, if I may so call him, 
accused Nb. 1, was one of the two cathiers. 
with Messrs. Sulleman Mitha & Co. Ltd., 
Bombay. œ In the month of March 1939 
Sulleman Mitha & Oo. sent an agent named 
Ratansi into the Broach district to buy cotton. 
He bought certain ‘cotton and drew a 
hyndi on the firm by, way of payment, cashed 
that hundi with. one Achratlal or Amratlal 
Hiralal of Broach, and notified hig firm of 
Sulleman Mitha & Oo, oa the same day by’ 
Ex. B that-he had drawn such .a hundi,’ 
The number.of the hundi was No. 1604, and, 
the evidence is that Ratansi took with him, 
a book of forms of hundis; and it was from ° 
this book that he withdrew the form No, 1604 
and filled it up in. favour of the payee for. 
Rs, 5,000,. ‘The evidence of the two directors. 
of Sulleman Mitha & Oo., who were called,- 
ib that in the normal course a kundi is. 
presented for payment within .a-day or. 
two after they have been notified that it has. 
been drawn, and, having been presented, it. 
would be the duty cfone of the cashiers- to: 
check the ‘particulars of the hundi,-and if 
there: was nothing suspicious about it, he 
would pay it, ashe would have sedn in the 
ordinary course the notification that the- 
hundi had-been drawn, and would probably - 
have no difficulty in deciding whether it was 
a hundi which- should be honoured. Butin 
ofthis hundi; No. 1604, it-was not- 
presented for ‘payment ‘within the normal, 
time; and accordingly the- directoré instric- 
ted acctised* No, 1 as-cashier- not<to' pay it 


the case of 
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whew it was presented Without reference to ° 


them, The kundi was dated March 8, and 
these instructions were given, I suppose, 
about the 10th or 11th. Pi 
; On May 5, hundi No. 1604 was presented, 
for payment to Sulleman Mitha & Co. It 
was apparently received by some other 
clerk. Accused No. 1 says he was not in the 
office, and the particulars were entered in 
a book by that other glerk. “But then 
accused No. 1 ascasbier was informed about 
the presentation of this hundi, and he at 
oncé informed the two directors of the firm 
who told him not to honour it without 
further instructions. They then enquired into 
“the matter” The hundi had been presented 
through a bank, called the New Citizen 
Bank, and they found that it had been paid 
into an account with that bank in the name 
of Shamji Damji, and it was not found pos- 
siWle to trace Shamji Damji. The directora 
also thought that fhe signatiire on the hundi 
was not that of Ratansi, their agent, 
Therefore they placed the matter in the 
hands of the Police, and°I think we must 
take it for the purposes of this reference 
that it was definitely proved that accused 
No. 2 was the man into whose account this 
hundi had been paid, that Shamji Damji 
was a fictitious name taken by accused 
Ng 2, and that accused No. 2 had forged the 
body of the hundi. The endorsements on 
the hundi, according to the evidence, had 
been forged by accused No. 3. But there is 
no suggestion that accused No. 1 had forged 
any part ‘of the hyndi. The actual charges 
against accused No, 1 were two: : 
e First: That you, accused No l, Thokarsi 
Narsi between the 8th day of March 1939, and the 
. Sth day of May 1939, at Bombay, being employed és 
a Mehte and cashier of Sulleman Mitha & Co, Ltd., 
Bombay, committed theft by stealing*page No. 1904 
from an kundi book (Ex. D) in the possession of 
the said Sulleman Mitha & Oo. Ltd., Bombay, and 
thereby committed an offence punishable under 


8. 381, L P, O. seses o 
Secondly: That you, accused No. 1, Thokarši 


Narsi, at the time and place aforesaid, abetted 
the commission by accused No. 2, Khiasi Asaria, 
of the offence of forging a valuable security, which 
offence was committed in Consequence of your 
abetment and that you have thereby committed an 
offence punishable under es. 109 and 467, I. P. 0.” 

“The suggestion is that the forged hundi, 
which purports to bear the number 1604, 
had in fact been written on a blank form, 
and the number had been altered. It looks 
as if both numbers ‘6’ and ‘0’ had been 
altered, but the suggestion is that the origi. 
nal number of the 
the reason for that suggestion is that in the 
hundi book kept by the firm form No. 1904. 
18 missing. So that the Prosecution case 


form used was 1904, and - 
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seems to be this, that the hundi No. 1604, 
which was a genuiné hundi, was stolen, The 
evidence is that it was sert by post from 
Broach to the payee’s agent in Bombay in 
order to be cashed, and that in fact it never 
arrived. So probably it was stolen, and it 
may be that originally it was intended to 
present that hundi, perhaps witha forged 
endorsement, for payment, but that was not 
done. Whether the hundi met with some 
accident or not, I do not know. But the 
suggestion is that, not being able to present 
the original hundi, the conspirators got an- 
other form witha number which could be 
easily altered to 1604, and they then altered 
the number and forged the contents of the 
hundi ; so that the charge against accused 
No. 1 is that he stole the form No. 1904 and 
thereby enabled the forgery to be com- 
mitted; and the question. is. whether there 
was any evidence to goto the jury on that | 
charge. 

- Now, the book of forms, from which form’ 
No. 1904 was missing, was kept in a cup- 
board in a part of the office of Sulleman 
Mitha & Oo.. which was only occupied by a - 
typist, and the typist was not there all day, 
Tt would, I think, have been easy for any- 
body to come up by the lift and enter this: 
room, and if the typist was out, there would 
be no difficulty in getting to the cupboard, 
The door is just next to where the lift comes 
up. This cupboard was kept locked at night 
and each of the two cashiers, including 
accused No. l, had a key. The other cashier 
was away when the forged hundi, was: 
Presented though he had only gone away 
early in May, and his key was kep; by the 


e directors in his absence. ` So that, no doubt, 


accus&d No. 1 had access to this cupboard 
in which the forms were kept. But then 
the evidence of both the directors is that 
many other people had access to it as well, 
because stationery and other things were 
kept in the cupboard; and thé cupboard was 
kept open during the day. It was unlocked 
by one of the cashiers in the morning, and 
left open during the day, and as there was 
only the typist in the room at certain: 
periods, there would ` be no difficulty in 
many persons entering this room and taking" 
away forms from the hundi book in the 
cupboard. 7 

However, the first piece of evidence 
against accused No. 1 is that he had access 
to the cupboard from which it is suggésted 
that the form was taken. -I may say that. 
there is no conclusive evidence to.my mind 
that the forged hundiis ona form which 
was originally numbered 1504. It looks as 
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if the “6' and the ‘0’ have been altered, bute committed the’ offence, it ‘may,.in 9, 0280 


Lam quite unable to say from the hundi 
itself that the original number as 1904. 
The ‘second figure has been obliterated, 
and it is mo more than a guess that it may 
have been 9. ; 
Tnen the next piece of evidence against 
accused No. 1 is that accused No. 2, who did 
the major part of the forgery, is his cousin, 
and they lived in the same building, though 
not on the same floor. -The third piece of 
evidence is that it is proved that on May 
1, that is seven days before the forged 
hundi was presented, accused No.1 drew a 
cheque on his bank account toself or bearer, 
and gave that cheque to accused No. 2, who 
cashed it, endorsing his name on the back 
ofthe cheque, because, although it was 2 
bearer cheque, the bank apparently requir- 
ed anybody cashing itto endorse his name 
on the back. -Itis then shown that accused 


No. 2, very shortly after receiving this. 


money from accused No. 1, opened an 
account in the name of Shamji Damji at 
the New Citizen Bank, and for that purpose 
he had to deposit at least Rs, 100 to open 
the account, and he did in fact deposit 


Rs, 150, and it is a justifiable inference- 


that he obtained a part of that Rs. 150 by 
. means of this advance from accused No. 1. 
But it is not shown that accused No. 1 
knew the purposes for which the sum of 
Rs. 85 was required, orthe manner in which 
it was in fact used. He says that accused 
No. 2, being bis cousin, borrowed the money 
from him to go upcountry to hie native 
place, and he says, though there is no ine 
dependent evidence of the fact, that he had 


advanced him moneys before. That, at anys 


rate, is not improbable seeing thateaccused 
No. 2 was his cousin and had appafentiy 
no work, Thatis the whole of the evidence 
against accused No. 1. Mr. Beynon, Counsel 
for the prosecution, in addressing the trial 
Court, said that he did not stress the charge 
of theft against accused No. 1, but relied on 
the abetment of forgery. It is, I think, 
difficult to see what abetment of forgery 
there was apart from the alleged theft of 


the form No. 1904. But the jury brought - 


in a verdict of guilty against accused No. 1 
on both charges, by a majority of 8 to 1, and 
the learned Judge accepted that verdict 
and sentenced accused No. 1 to five years’ 
rigorous imprisonment. an 

- The question which we have to determine 
-ig whether there was any evidence to go to 
the jury, that accused No 1 was guilty, Under 
..g, 289, Criminal P. O., if the Court considers 
that there is-no evidence-that the accused 


tried by a jury, direct the jury to return a- 
verdict of not guilty. No doubt, the word ` 
used is “may” not “must,” but it ds? well. 
settled that? if the Judge comes to the con- - 
* clusion that there is" no evidence to go to 
the jury, itis the duty of the*Jifdge to 
direct the jury that in law they must acquit. 
In applying any rule, there are always” 
cases on “the border line, and it may be 
difficult some tifnes tosay orf which side the 
particular case falls. But the general pria- 
ciple which governs the present nfatter 
is to my mind perfectly clear. It is the 
function of the jury,ina trial by jury, to 
determine whether the evidencesis true, ande 
if the Judge thinks that the prosecution 
evidence, if true, will lead toa conviction, 
then he is bound to leave the case to the 
jury. He may.think that the prosecution 
atory is inherently improbable, that theevi- 
dence'is discrepant, and hat it is of a class: 
which is generally unreliable, for example, 
the evidence of discharged servants; but 
if he thinks that’though weak the evidence 
if true will justjfy a conviction, he must 
leave the case to the jury, cautioning them, 
of course, about the weak points in the 
evidence. But if the Judge, after the 
prosecution case is closed, comes to the con: 
clusion that, assuming that the jury be- 
lieve every word of the prosecution èvi- 
dence, nevertheless they will not be justitied - 
“in qonvicting, then he is bound in law to 
say soand to direct the jury that in law 
they must being in a verdict of ‘not guilty, 
and he ought not in stich a case to leave 
the matter to the jury. Sut 
Now, the question here is whether there 
as any evidence on which the jury could. 
convict, assuming they believed the whole 
story against accused No. 1 to be true. To 
my mind there was not. It is prefectly 
clear that the particular items of evidence 
against accused No. 1 come to nothing.. 
Any one may have a dishonest cousin, any 
one may lend money t>o that cousin, and it 
isshown that many people besides accused 
No. 1 had access to the cupboard in which 
the document alléged to have been stolea 
was kept. Therefore none of those particu- 
lar items of evidence can lead to a convic- 
tion. But, no doubt, one has to consider 
their cumulative effect, and it seems tome 
that the cumulative effect comes at the 
very most to a case of suspicion. The learn" 
ed Judge seems to have been most impress» 
ed, judging from the memorandum which’ 
he has been good enough to supply to the: 
Court, with the fact that very shortly before 


. Dative place. 


- released, | 


8. 


the forged hundi was pyesehtetl, accused | 
No. ahad lent money, or given-money; tò` 
accused.No 2,*without which it might. have. 
been „difficult or impossible for accused 
No..2 to'open the account though’ which the 


forged hundi. was to be presented, But, 6 e 


that at the most raises mere suspicion, 


If it had been shown that ‘accused No, 1. 
khew the purpose for which the money was. 
to be used, that would have been a different 
matter. But thére is no evidence whatever 
that he knew the purpose for which it was 
intended, or the manner in which in fact it 
was used, and it is not by any Means un- 
likely that he lent the money to his cousin 
because theeousin was in financial difficul- 
ties and wanted to go upcountry to his. 
But, at most, the evidence 
Teises a case of suspicion, and. I must 
confess that, to my mind, when one looks 
at tke whole of the prosecution evidence, 
the suspicion is extfemly fait. It is ptoved 
that accused No. 1 as cashier knew that this 
hundi No. 1604 was suspect. He had been 
warned by the directors that if it was pre-. 
sented for payment, he was not to ‘pay it 
without reference to them; he was to take 
instructions; and in fact he reported to them 
the presentation of the hundi. Surely, 
therefore, if he was in a conspiracy to try 
and cash a forged hundi on form No. 1604, 
he would have told his follow conspirators 
that it was perfecily useless to go. on with 
the mutter. He knew for a fact that the ° 
presentation of hundi No. 1604 was not 
going to léad to payment of Rs. 5,000, but 
was likely to lead fo an enquiry by the 
police, and he would have warned his fellow 
cénspirators that they had better take no ’ 
further steps in the matter. That would 
have been the course he would *probably 
have adopted, if he had really been in the 
conspiracy. These observations relating, ag 
they do, rather to the weight of the evidence, 
go beyond the reference, but I nave made 
them because it is only fair to the accused, 
who will have to take up again the threads 
of his life, to say that in my view.on the 
materials before the Court there is no case 
against him even of serious suspision. 


So far as the question of law is concerned, 
Tam clearly of opinion that the learned 
Judge erred in not ruling that there was no 
case to go to the jury, and that he ought to 
have directed the jury that in law they 
must bring in a verdict of not guilty. That 
being so, we mast set aside the conviction, 
acquit the accused, and direct that he be 
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Broomfield, J.—I agree. and.have noth-. 
Pa ae fe Robe iso ae ae) he veo 
ing to add. - fo 5 aes 


‘Wassoodew, J.-I agree. 


8, | . Conviction set aside. 
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Mahant SHEOAMBAR BAN— 
Derenpant No. 1—APPELLANT 
versus” 
MOHAN BAN ~ PLAINTIFE AND ANOTSER— 
“ DEFENDANT No. 2—Responpants. 

Civil Procedure Code (Act V of 1908), O. XL, 
T. 1—Receiver—A ppointment. of—Rival claimants to: 
Property of deceased owner—None of claimants in: 
posseasion, of property since death of owner— Possi- 

ility of waste and mismanagement —~—Receiver should 
be appointed—Trial Court exercising discretion: 
judicially—No interference by Appellate Court, ` 

Ta a case where there are rival claimants ‘to the- 
property in dispute and the property has never been 
in the possession of any of the parties tothe suit 
since the death of the deceased owner and the 
situation is fraught with the possibility of waste 
and mismanagement, it would eminently bea case- 
for the appointment of a Receiver. (p. 13, col, 1.j .. 

Where the trial Oourt, with whom the discretion- 
under O. XL, r. 1 of the Civil P, O., primarily. 
vests, has not exercised such discretion inan arbi- 
trary fashion, illegally or improperly, the Appellate- 
Court should -not interfere with the order passedi 
by the trial Court. [ibid] ` ' 


. Mise, A. against the order of the Civil 
Judge of Gonda, dated November 4, 1940. 


Messrs. M. Wasim and K. M. Shamim, 
for the Appellant. i 
e 


Meserg, S. N. Roy and K: L, 
Respondent No. 1. ` 


Mr. B. N, Roy, for the Receiver. 


Judgment.—This is an appeal by de- 
fendant No. l-against.the order. dated 
November 4, 1940, passed by the Civil 
Judge of Gonda for the appointment of a. 
Receiver in a pending suit between the- 
Parties. - oa ; : 

The plaintiff-respondent filed a suit on 
September 18, 1940, for a declaration. 
that he isthe Mahant of Math Srinagar, 
and is the heir- 
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land ih ‘villagé Anchalapur in the District “the death ofthe deceased Mahant the'fjube 


of Bahraich. The ‘ground: of the plaintiff's 
claim was that there isan ancestral Math 
ofthe Nihang Fagqirs of Ban Sanyasi class 
in village Srinagar, Pargana and District 
Gonda existing from Shahi times, Accord- 
ing tothe plaintiff the Mahant of this sect 
had always been a Nihang Goshain. 
Mahant Rajendra Ban, the last Mahant 
of the said Asthan, having died en 
March 16/17,°1940, without leaving any 
disciple, the plaintiff claimed to be the 
nearest heir, both legally as well as accords 
ing toa custom, to the deceased Mahant 
according to a pedigree set out at the foot 
of the plaint. The plaintiff further alleged 
that on September 6, 1940, the Visnami 
and. Sanyasi Fagirs assembled at the 
Math and in the presence of respectable 
persons admitted him to be a competent 
person for the Mabantship and to be the 
nearest heir of the deceased Mahant 
Rajendra Ban. The aformentioned Faqirs 
conferred on him the tilak and chadar 
(token of Mahantship) and declared him as 
the Mahant of the said Math. 

The appellant, who is defendant No.1, 
filed a written-statement contesting the 
claim. The appellant denied the pedigree 
set up by the plaintiff in so far as his con- 
nection with the founder of the Math and 
the successive Mabants was concerned. The 
appellant on the other hand claimed ese 
clusive right to succeed of the Mahant and 
allaged that on the 13th day ceremony a 
bhandara of the deceased Mahant took place 
and he had been properly selected as the 
Mahant of the said Asthan after due 
ceremonies. A 

There was another defendant impleaded 


in the case as defendant No. 2 but he does - 


not appear to have filed any written- 
statement and although notice has been 
served on him in the present appeal he 
has not put in appearance. He did not 
turn up in the trial Court inspite of service. 
He has been impleaded as defendant No. 2 
in the case because he filed an application 
for mutation in May 1940 in the Revenue 
Oourt. : . , - 
<. The plaintiff filed an application on Sépe 
tember 19, 1940, for the appointment of a 
Receiver. The ground.. of the application 
was that the appellant had no right of any 
sort in the property of the Asthan. He was 
neither a Goshain nor was he entitled to 
succeed as the Mahant of Asthan Srinagar 


under-law or custom. The plaintiff asserted | 


that his own title to the property was un: 
assailable.. It was further stated that upon 


Divisional Officer of Tarabgasj visited the 
Asthan and loċked -up all the movables 
except some articles and that the Taltsildar 
of Gonda subsequently prepared: a list: of 
all the articles. It was alleged that many 
of these articles, were found missing when 
another Tahsildar subsequently visited the, 
Asthar. A cycle was alleged to have been 
given by the appellant to the patwari of 
village Srinagar and a motor-car had been 
given away to one Pandit Raj Kishore 
Upadhyay. Fifty thousand bricks out of 
four lakhs lying in the kiln, which had 
been started by the deceased Mahant, were 


said to have been removed frof the kiln. ° 


There were many decrees and debts which 


were likely to become time-barred if neces- 


sary: proceedings were not taken in time 
and there was a large amount of money in 
fixed deposit of the Allahabad Bank whéch 
was to mature on Decenfber 2, 1940, and 
the Math was liable to suffer loss if the 
deposit was not renewed. The immovable 
property situate in°Gonda had been attach- 
ed by the Depty Cammissioner in connection: 
with the arrears of revenue and was still 
under attachment. The appellant had taken 
possession of the pukhtadari land in village 
Anchalapur, District Bahraich, and was: 


-misappropriating the income -of that pro- 


perty. The appellant was possessed of no 
property and it would be difficult to realise 
afly mesne profits from him in the event 
of a decree being passed in the plaintifi’s 
favour. A 

A written reply was filed im answer to 
this application by the appallant in whict, 


the allegations were generally - denied,, 


patticularly those relating to the dispos&l 
of the bicyele and the motor-car and the- 
removal of the bricks. The appellant as- 
serted that he was in possession of the 
entire movable and immovable property 
owned by the Asthan since the death of 
the deceased Mahant, except some movable- 
property, which had been locked up by the 
Sub-Divisional Officer, and he continued: 
to remain in possesgion, making collections: 
and paying Govt, revenue until June 1, 
1940, when the Deputy Commissioner: 
of Gonda attached all the property in Gonda 
District under s. 150 of the Land Revenue- 
Act leaving undisturbed the possession of 
the appellant over certain sir and khudkast 
lands. The appellant had further obtained 
mutation in regard to the villages situate- 
in Tahsil Utraula, District Gonda, and the- 
pukhtadari rights in Bahraich District. He 
had further. been in possession andi 


10 
‘ocenPation of the Matk and had been con-” 
ducting all -arrangements for the worship 
of the Math. The right of the plaintiff to 
obtait an order for the appointment of a 
‘Receiver was emphatically denied. 3 

Thee learned Civil Judge’ aftey hearing 
both parties allowed the, application and 
¿appointed one Mr. Jwala Prasad Sinha as 
receiver over the entire properties, belonging 
to the Math agd directed him to take posses- 
‘sion at once from the Deputy Commissioner, 
Tha Receiver was directed to deposit the 
valuables in some Bank or in the Treasury 
‘and the other movables in the nazarat, He 
was further directed to make proper arrange- 
ments for the custody of the live stock 
and manage the zamindari properties in 
accordance with the rules of the Oourt of. 
Wards. He was allowed ten per cent. as 
hig. remuneration over the actual collections 
in "addition to the expenses of management. 
The learned J aes held that there was no 
reliable evidence of the appellant's posses: 
sion over the property gjnce the death of 
the deceased Mahant and there was very 
great danger of the income of the property 
being spent over the litigation *instead of 
over the purposes for which the endowment 
exists. He was of opinion that both the 
‘claimants in the case were of the mendicaut 
class having no property in their posses- 
‘sion and the loss, if caused by waste and 
mismanagement, will not be liable to ke 
~compensated. We understand that the 
Receivér,has taken possession of the property 
in dispute withe the exception of village 
-Anchalapur and some sir lands being still 
ein the possession of the applicant, cash in 


. the Bank and movable property in the Mage 


e have heard learned Counsel on both 
‘sides at some length and we are of opinion 
‘that the order of the lower Court appointing 
a Receiver should be maintained. Mahant 
Rajendra Ban, the deceased Mahant, died 
“on March 17, 1940. The property left by him 
is Valued in the plaint at Rs. 2,03,034-1-9, 
The income of the immovable property is 
‘stated to be about Rs. 14,090 a year, There 
18 a fixed deposit ofeRs. 55,000 in the 
Allahabad Bank standing in the name of 
the deceased Mahant. This deposit was 
‘due to expire on December 2, 1940. 
Rs. 43-129 are locked in the Math itself. 
There are cash certificates of the value of 
Rs. 1,070 and Rs. 435 are in the Post Office 
Savings Bank Account in the name of 
Naresh Ban, about which a succession cer-. 
tificate had been sanctioned in the -name- 
of the deceased Mahant., In addition to 
these there are 500 sharés of the Indian 
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Tron & Steel Company and.a number of 
deerges, bonds, promissory notes and deeds 
—the galue is not stated—executed in 
favour of the deceased Mahant. It is no 
longer disputed between the parties that 
the Sub-Divisional Officer upon receipt of 
the news of the death of the deceased 
Mahant visited the Asthan on March 17, 
1940, and locked the property in the Math 
leaving a few articles. \ 

On March 21, 1940, the appellant made 
application to the Deputy Commissioner of 
Gonda in which he stated that the deceased 
Mahant had nominated no disciple in his 
lifetime and consequently the Sub-Divi« 
sional Officer of Tarabganj Visited the Math 
on March 17, 1940, and appointed the appel- 
Jant as the custodian of the Math. . He 
further stated that as long asa lawful heir 
was not installed in the gaddi it was neces- 
sary to perform the . Kriya Karma- 
ceremonies of the decased Mahant and since - 
the appellant was not given any money and 
he possessed no independent means of his 
own wherewith to spend money on the Kriya 
Karma ceremonies, he requested that he 
may be given at least Rs, 2,000 for the 
performance of the Kriya Karma cere- 
monies. The appellant further asked that 
he may be permitted by an order to realise 
the afcresaid amount from the estate and 
that a Tahsil peon may be deputed to 
assist him in the collections. The Sub- 
Divisional Officer reported to the Deputy 
Commissioner as follows : 

“I think there will be no harm in permitting 
collection of rent through Tahsildar to the extent 
of Rs. 2,000 and in handingover the amount to the 
applicant after deduction of necessary charges for 
expenditure on the Kriya Karma ceremony of the. 
deceas@il which will be a legitimate charge on the 
daceased’s property. The applicant has been put 
in charge of the deceased's property by Mr. Jayal, 
as he solemnly affirms, and he seems to be a proper 
person for the performance of the necessary cere- 
monies. He must, however, produce regular accounts 
of the expenditure,” í 


The Deputy Commissioner approved of. 
this report and the Sub Divisional Officer 
then directed the Tahsildar to comply with 
the order. He further directed the appli- 
cant to keep regular accounts of the money 
handed over to him and produce them afte 
the Kriya Karma. 


On April 9, 1940, the Tahsildar .of Gonda 
reported to the Sub-Divisional Officer that 
there were rival claimants to the Math 
and its property and that he apprehended 
difficulties in the realisation of Govt. 
Tevenue. He, therefore, recommended that 
the property should be attached. AN 
“The Sub-Divisional- Officer in his report 
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dated April 12,1940, made to the Deputy’ 


Commissioner with reference to the Tahsil- 
dar’s report, stated that the title to the 
gaddi was contested by four claimants, 
two of whom, namely the plaintiff and the 
defendant, had filed applications for muta- 
tion of their names. He further stated thet 
upon enguiry he had come to know that 
the alleged election in favour of Sheoamber 
Ban (defendant No. 1), who ‘claims to have 
been duly elected on March 21, 1940, was 
more or less a farce. There were no written 
proceedings of the socalled election and 
there were wild stories abroad about its 
farcical nature. He agreed with the report 
of the Tahsildar that each disputant would 
try to secure forcible possession of the 
estate and the task of the collection of 
Tevenue would be beset with numerous 
difficulties, He supported the Tahsildar's 


recommendation to attach the entire estate, 


under s. 150 of the Land Revenue Act, 

“On May 15, 1940, the Tahsildar of Gonda 
similarly reported that there is no likelihood 
of the revenue being recovered as there 
is no living Mahant of the vacant gaddi 
of Srinagar The Deputy Oommissioner 
thereupon ordered the attachment of the 
property, which accordingly took place on 
‘June 1, 1940 | 

__It appears that on April 1, 1940, the 
plaintiff applied for mutation of names in 
the Revenue Court while the defendant 
made a similar application two days later, 
namely April 3, 1940. It has been 
urged on bebalf of the defendanteappellant 
that he has been in possession of the pro» 
perty in dispute from the death of the 
deceased Mahant, namely March 17, 
1940, up to June 1, 1940, whéh the 
attachment took place, and during this 
period he has realised Rs. 4,966-2-6 and 
paid Rs. 1,903 as Govt. revenue. In sup- 
port of this contention he kas relied on 
certain receipts, On behalf of the plaintiff 
the possession of the defendant has been 
‘strenuously denied and it has been urged 
that a number of receipts showing realis- 
ation of Rs, 2,900 and odd relate to the 
period between May 20, 1940, to June 1, 
"1940. Be that as it may, we are Satisfied 
from the circumstances of this case that 
the defendant-appellant has not been able 
to establish that he was in possession of 
the property in dispute in his own right 
from the time of the death of the deceased 
Mahant. The various reports of the Tahsil- 
dat, and the orders. of the Sub-Divisional 
Officer and -the Deputy Oommissioner une 
mistakably show: that the defendant was 
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appointed as a custodian of the: Math to 
look after the worship: as welt as to see to 
the performance, of the Kriya Karma 
ceremonies, which was considered’ to be 
essential. It was with this object that he 
was alloyed 4 sum of Rs, 2,000., It is not 
unlikely in thesg circumstances that under 
colour of the permission granted to him, 
by the executive authorities he may have 
collected ‘money from the tenants in the 
estate and issued receipts to them. We 
are not prepared to hold that the defendants 
appellant was in peaceable and effective 
possession in his own right from the time 
of the death of the deceased Mahant and | 
we do not, therefore, place any reliance 
upon the documents evidencing the posses< 
sion of the defendant-appellant. a8 

It has also been urged in this connection 
that the defendant kas obtained mutation. 
of the pukhtadari rights, in Bahraich dis- 
trict and that in” regard to certain villages 
in the -Utraula Tahsil he has obtained: a 
similar order in cqurse of the record operas 
tions, There is no doubt, however, that the 
mutation proceedings are still pending 
before thé Sub-Divisional Officer of Gonda 
in regard to the entire zamindari property 
in Gonda District belonging to the Math 
and that no order for possession has been 
made in favour of the défendant-appellant 
by tbe Revenue Oourt. 

The position, therefore, is that at the time 
of the death of the deceased Mahant on 
March 17, 1840, neither of the - parties was 
in possession of the preperty in dispute 
and the possession, if any exercised by the 
defendant-appellant, was in no sense &, 
epgssession in his own right, nor can it ba 


said that it was peaceable or undisturbéd ° 


because it ig clear from the circumstances of 
the case that the Sub-Divisional Officer upon 
finding that the deceased Makant had left 
no disciple took immediate action in locking 
the movables and prevented the scramble 
by allowing the defendant-appellant to 
perform the Kriya Karma ceremonies of the 
deseased Mahant and for-the aforesaid 
purposes to make cestain collections of the 
rent. Itis also clear that in view of the 
rival claims having been put forward in 
the mutation Court the Revenue: authorities 
anticipated a scramble for forcible posses- 
sion and consequently, recommended 
attachment of the property with:a view to 
securing the fealisation of the Govt. 
Revenue, and this attachment accordingly 
took place on June 1, 1940. Neither party. 
having been in possession of the property: 
from March 17, 1940, till June 1, 1940, when 
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must be considered to have been in medio 
and fhe possession of the Deputy Commis- 
sioner*must, therefore,-be deemed to be 
the possession of the, rightful owner of the 


property. The observation of Lord Crane* 


worth in the case of Owen v, Homan, (4 
H. L. 1031), (1), so often “quoted in cases 
arising under O. XL, r. 1, of the Civil P. O.; 
are fully applicable to the circhmstances 
of the case. It was observed in the said 
case, : r 
“In such cases the Court must of necessity exer- 
cise a disoretion as to whether. it will or will 
not interfere by this kind of interim protection of 
e the property, Where indeed the property is as it 
were inmedio in the enjoyment of no one, the Court 
can bardly do wrong in taking possession. Itis 
the common interest of all parties that the Court 
should preventa scramble. Such is the case when 
a Receiver of a property of a deceased person is 
appointed pending a litigation in the Ecclesiastical 
Ooft asto the right of probate or administration. 
No oneis in the actuel lawful enjoyment ofproperty 
so circumstanced, and no wrong can be done to 
any- one by taking it and preserving it for the 
benefit of the successful litigant. But _where the 
object of: the plaintiff is toassért aright to property 
of which the defendant ‘is in the énjoyment, the 
case is neceasarilly involved “in further questions. 
The Court by taking possession at the *instance of 
the plaintiff. may be doing a wrong to the defend- 
ant, in some cases an irreparable wrong.” - 
Reference was made on behalf of the 
defendant eppellant to Ali Raza Khan v. 
Nawazishali Khan (1936 O. W, N., 466) (2)s 
Ali Raza Khan v. Nawazish Ali Khan 
(1937 O. W. N., 197) (3), Bidurramji w. 
Kesho Ramji (1938 O. W N., 1153} (4), 
Bishesha? Singh v. Jadunath Singh (1939 
O. W. N. 59) (5), Ali Raza Khan v. 
Nawazish Ali Khan (19390. W. Ne 615), 
*(6) and Benoy Krishna Mukherjee v. Satish 
< Chandra Giri (L. R. 55 L A., 131), (7).. À 
It was held in Ali Raza Khan w. Newazish 


Ali Khan i1936 O. W. N., 466), (2), that the. 


question whether a Receiver should be ap- 
pointed cannot be decided on the ralings 
but according to the circumstances of 
each case. It was further held that in 
order to succeed in getting a Receiver 


(1) (1853) 4 H L 1031. 
(2) 1936 O W N 466; 161 Ind. Oas. 838; 8 R O 351; 
1936 O LR 213, ig 
(3) 1937 O W N 197; 166 Ind; Cas, 983; A I R 1937 
Oudh 280; 9 R O 356; 1937 O L R 83. J 
: (4) 1938 O.W N 1153; 178 Ind. Cas, 725; A I R 1939 
Oudh 61; 1938 O L R 512; 11 R O 123. 
(5) 1939 O WN 59; 179 Ind, Oas. 245A IR 1935 
Oudh 94; 19390 L R6; 11 R O 154. | ‘ 
(6) 1939 O WN 615; 183 Ind. Cas,16; A IR 1939 
Quek 229; 1939 OL R 464.12 R O16; 14 Luck, 
6 4 k s 


..(7) 551 A 131; 108`Ind. Oas. 343; A I R 1928 PO 49; 
27 L W 333; 5 O W N 272; 54M L J 423; I L T 40 Cal. 
99;.26 A L J481; 47 O L J 424; 30 Bom. LR 815; 32. O 
W N 681; 55 0720 1B 0). oea l a sE 
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show that: 
prima facie he has the title and that the 
defendamt has no title. In that case the. 
mutation OCourtsin Oudh and Lahore had, 
decided the matter in favour of the 
defendant. It was held therefore that the: 
Ceurt could not at that stage decide the 
entire case by holding that the Revenue 
Courts were wrong and prima facie the 
defendant had no title and that the plain- 
tiff had title, 
: The decision in the original suit reported 
in Ali Raza Khanv Nawazish Ali Khan 
(1936 O. W. N. 466, (2), came up in appeal 
before a Bench of this Court and is reported 
in Ali Raza Khanv Nawazish Ali Khan 
(1937 O. W., N., 197 (3). It was held, confirm- 
ing the decision, that.the appointment of 
a Receiver isa matter entirely within the 
discretion of the trial Judge and unless it 
can .be shown by the applicant that the 
trail Judge has not exercised a judicial 
discretion in the matter, he cannot succeed 
in an appeal filed by him against the 
order of the trial Judge rejecting his 
application for the. appointment of a 
Receiver. It was also held that where 
the defendant in a suit has been put in 
possession of the properties in dispute by 
the Revenue Courts after contest on the 
ground of his prima facié title to them, 
it would not be just and convenient for 
the Court todeprive him of that posses- 
sion and to appoint a Receiver in his 
place to manage the property. - . 

The case of Bidurramji v. Kesho Ramji 
(1938 O. W. N., 1153 (4), was a case in 
which the defendant had been in peace- 


e able possession for about 15 years without 


objectton on behalf of anybody and it was 
held therefore that it would not be in the 
interests of justice to deprive him of his 
possession at the instance of a plaintiff who 
bases his claim on a custom denied by 
the defendant. It was further ruled that. 
in matters which lie within the discretion- 
of the trial Court such as under O. XL, 
T. 1 of: the Oivil P. O. the Appellate 
Oourt should not interfere with the trial 
Coprt’s discrétion unless that discretion 
has been exercised illegally and impro-° 
perly. : ; 

The two cases reported 1939 
Oudh Weekly Notes at pp. 59 and 
615 Bisheshar Singh v. Jadunath Singh 
(5), and Ali Raza Khan v. Newa- 
zish Ali Khan (6), are wholly in» 
applicable as in both those cases there 
had been a decision on the meritsdeciding 
the rights of the. parties <in:the property. 


in 
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of. the appointment of a Receiver, in 
such a case. - 5i 


The case of Benoy Krishna Mukherjee 
y Satisk Chandra Girt (L. R. 551. A. P31) 
(7), was a case in which their Lordships of 
the Judicial Committee upheld the order*of 
the High Court discharging the order of 
the: trial Court appointing a Receiver in 
respect of the properties which had heen 
in the Mahant's possession and enjoyment 
for a considerable number ol years and 
were his self-acquired properties. Their 
Lordships observed that the order of the 
trial Judge appointing a Receivar over 
properties, which had been in the possession 
of the defendant for a long time as his 
self-acquired properties, was not altogether 
within the principles of a judicial exercise 
of discretion, and although the order of 
the trial Courtis no doubt discretionary in 
such a case yet that discretion is liable 
to interference if it is not in accordance 
with the principles on which judicial 
discretion must be exercised. If the 
Appellate Court in such a case concludes 
that proper discretion was not used by the 
‘Court below, it is free to exercise its own 
discretion in the matter, 


As regards the merits of the claim of 
either party to the property in dispute, we 
consider it obviously undesirable to express 
any opinionone way or the other without 
running the risk of its being used here» 
after in such a way as to prejudice the 
case of either party. It is enough for 
our purpose to state that the questions 
raised by both parties as regards their 
title to the property in dispuse are 
serious questions to be tried at the hearing 
of the case and it would be extremely 
unwise to prejudge the matter at this 
Stage of the case. -There is no. doubt 
however, that in a case such as the present 
where there are rival claimants. to the 
property in dispute and the property has 
never been in the possession of any of 
the parties tothe suit since the death of 
the deceased owner and the situation is 
- fraught with the possibility of waste and 
mismanagement, it would eminently bea 
ease for the appointment of a Receiver. 
We are further of opinion that the trial 
Court, with whom the discretion under 
O. XL, r.l of the Oivil P. C. primarily 
vests, has not been shown to have exer- 
cised such discretion in an arbitrary 
fashion, illegally or improperly. ae 

The result, therefore, is that we uphold 
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the. order of. the lowet Court~and dismiss 
the appeal with costs. =. si uie 

In addition to the | directions. given by 
the trial Court in its order we direet that 
38 regards the property: entered in list E 
of the plaint’ the Receiver shall regew the 
fixed deposit in the Allahabad Bank in 
the- name of the lower Court for a period 
of one year in the firat instance, an 
further the cash Certificates shell remain 
‘invested as before. i 

The interim order dated November 25, 
-4930 passed by us is discharged, excepting 
in so far as it relates to the furnishing 
of. the security by the Receiver and the 
rate of remuneration allowed to*him. 

8. Appeal allowed, . 


CALCUTTA HIGH COURT < 
Application’in Suit Nb. 1319 of 1933 - 
April 5, 1940 


A MONAIR, J. ; 

Smt. SARBASUNDARI DASSI—PLAINTIPE 
e versus ` 

- Smt. NANDARANI DASSI AND OTHHRS— 

` DEFENDANTS . 


Receiver—Receiver, appointment of, in partition 
suit—Receiver considering his personal interest to 
the exclusion of those of parties—Removal of auch 
Receiver — Commissioner — Costs— Appointment < of 
Commissioner in partition suit—Whether can apply 
to Court for payment of costs—Bill of Commissioner 
ef partition, if can be taxed—Court, if can order, 
in suft for partition, Receiver to pay costs of attor- 
ney of deceased party. : . 

Where the attitude of a Rgceiver appointed in a 
partition suit is inconsistent with the attitude of a 
Receiver, that is, where he ie considering his own 
personel interests tothe exclusion of the interests 

e of the parties whose representative he is and whose | 
benefit should be his concern,such Receiver should 
be removed.® _ A 

“A stranger may apply in proper circumstances, 
for costs and a, Uommissoiner of partition is justifi- 
ed in applying ‘to the Court which appointed him 
for payment of costs if he is unable to receive pay- 
ment of coats to which he isfentitled. Brocklebank 
v. East London Ry. Co. (1), explained. 
`- The bill of a Commissioner of partition ‘ean be 
taxed by taxing officer. ` 4 

In a partition case the Court can order against 
the Receiver for payment of costs incurred by an 
attorney of a deceased ‘party. > < ee 

Messrs, B.U. Ghosh and N. C. Chatterjee, 
forthe Plaintiff. 

Messrs. P. C, Ghosh and J, C. Sett, for the 


Defendants. 

Order.—Tais is an application by the 
athorney of a deceased plaintiff, by a Com- 
‘missioner of partition and special referee 
appointed in the suit, and by the Commis- 
sioner’s clerk, for an order for taxation of 
the Commissioner's remuneration and, ex: 
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penefs, for an order for taxation of the costs 
of the deceased plaintiff, for removal of the 
defendant Jogendra Nath Law as Receiver 
“in iba suit, for appointment of the Official 
‘Receiver, and for payment by him on ape 


. Pointment of the costs of the petitioner.” 


The plaintiff brought a suit on June 20, 
1933, for administration of the estate of 
‘Beni Madhab Law deceased, for construc- 
tion of his will, for partjtion, atd for pose 
session. The plaintiff was a daughter-in-law 
of Beni Madhab, being the widow of his 
son Bhupen who died in 192]. Bhupen 
had three brothers, Jogendra,- Mahendra 
and Nagendra. Jogendra is the Receiver. 
° Jogendra 8nd Mahendra were two of the 
defendants in the suit as were the sons 
of Nagendra who had died, and the other 
defendant was the widow of Beni Madhab. 
On April 6, 1936, there was a consent 
de@ree in which the shares of the parties 
were declared: “The plafntiff Smit. Sar- 
basundari Dassi was declared entitled as 
a Hindu widow to: onefourth share, 
Jogendra was also entifled to one-fourth 
share, and he was appointed Receiver of 
the secular property belonging te the de- 
ceased Beni Madhab, and empowered to 
collect the: rents, issues’ and profits, of the 
‘debutter property. One of the present 
applicants, Hemanta Kumar Mitra wag 
appointed Commissioner and special referee, 
‘and theré: were directions for partition 
‘and division of the estate and for thé 
usual enguiries and report. The decree 
further provided that the Receiver do out 
of the estate pay the costs of the respec- 
itive parties to this suit up to this: decree, 


por taxed by the taxing officer of thjse 
* Court as between attorney and client as of 


a defended suit, to their respective attorneys 
and that 

` “the costs and expenses of the Commissioner of 
“partition, namely, of issuing and executing the 
same and .of confirming the Commissioner's report 


of the respective parties be paid by the respective. 


parties in, proportion to the value of their respec- 
‘tive shares and that the same be paid to the respec- 
tive attorneys by the Receiver and be debited by 
the latter to the respective shares of the parties, 
“with liberty to apply.” . è 


Hementa Kumar Mitra was duly ap- 
pointed, and held a number of meetings. 
“With the consent of parties he appointed 
two surveyors, who are now supporting this 
application, and a clerk. The Commis- 
‘sioner held his last meeting on February 
‘25, 1938 and he states that most of his 
duties had then been completed except for 
the actual framing of the scheme and 
-making the allotments report. There were 


e 
SARBASUNDARI DASSI v. NANDARANI Dasst. (OAL,)' 


1941 0 


“several interlocutory applications in whick 


the plaintiff was awarded costs. On Feb: 
Tuary 26 1938, the plaintiff died. She left 
a will and her- executors obtained probate 
and applied for substitution of their names 
in the. place of the deceased plaintiff in the 
suit. That application has been adjourned 
from time totime and is still pending in 
circumstances which will be related here- 
after. Nandarani, Beni Madhab's widow, 
died in 1939 and the other defendants con- 
tend that thev are the sole reversioners and 
that the administration and partition suit 
which was brought by - Sarbasundari was 
unnecessary. In December 1939 they brought 
a suit for a declaration that all causes of 
action and all rights to prosecute or further 
proceed with this suit had ceased on the 
death of Sarbasundari and had become 
vested in Jogendra and Mahendra, and fur- 
ther for a declaration that Sarbasundari had ` 
noright to dispoge by her will of the rents, 
issues and profits, to which she was entitled 
as a Hindu widow. Having filed this suit, 
Jogendra then applied for an injunction rege 
training the executors from being substi- 
tuted in the place of Sarbasundari in her 
suit. The result is that nothing further has 
been done in tbis suit, and the suit brought 
by Jogendra and Mahendra isstill pending. 
The application for substitution has been 
directed’ to be heard after that suit is 
concluded. 

The applicants point out that Jogendra as 
Receiver was directed to file kis accounts 
half yearly. He failed to do so, and an order 
was made at the instance of the plaintiff dur- 
ing her lifetime ordering those accounts to be 
filed. In spite of that order which was made 
nearly*three years ago, the accounts are 
still in arrears, Apart from the question 
whether the applicants should receive the 
payments for which they ask it appears to 
me quite clear that Jogendra should no. 
longer be retained as Recsiver. In addition 
to his failure to file his accounts his whole 
attitude is inconsistent with the attitude of 
a Receiver. He has his own personal interests, 
and it is clear from the attitude which he 
has,adopted on this application, and in fact 
ever since the death ofthe plaintiff, that 
he is considering his own personal interests. 
to the exclusion of the interests of the 
parties whose representative he is and 
whose benefit should be his concern. There; 
will be an order that Jogendra do file his 
accounts within one month from the date of 
this order, that he be forthwith. ramoved 
from acting as Receiver, and that the Official: 
Receiver be appointed in his stead. The 
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Registrar will report to this Court within 
five. weeks from the date of this order whe- 
ther the accounts have or have not been 
filed. If Jogendra fail tocomply with this 
order the Court will consider the action 
that should be taken against him. The 
remainder of the application relates to the 
costs of the attorney and the Commissioner 
of partion who was appointed in the parti- 
tion suit. It is argued on hehalf of Jogendra 
that no eccsts should be payable on fhe 
ground that onthe death of the plaintiff 
the suit no longer exists and that the quese 
tion whether or no any _costs or fees are 
payable will depend upon the result of the 
suit which he has filed and which is now 
pending, 

It is argued further that the applicants 
are not parties to the suit, and therefore they 
bave noright to any of the reliefs is which 
they claim. In support of this contention 
Teliance has been placed cn the case in 
Brocklebank v., East London Ry. Co. (1) 
where it was held that a person who 
is nota party toan action is not entitled 
to apply by motion for payment of money 
to him by a Receiver appointed in the 
action, In the course of the argument it was 
pointed out by the learned Judge (Fry, J.) 
that the considerations might have been 
very different on that motion had the suit 
been, as it is here, an administration suit. 
The decision is a decision on the facts of 
that particular case, and to my mind it 
decided no more than that there is no 
general principle that a person who is 
interested in having money paid to him by. 
a Receiver has for that reason alone a right 
to apply to Court for an order on the Receiver 
to pay his costs. In Halsbury’s Las of 
England, Edn. II, Volume 28, para. 99 of the 
general rule is stated: . 

“On any application by a stranger to enforce his 
rights, the ‘Court will examine the claim and either 
give -effect to it by an order in the action or, if this 


is. impracticable,.allow any necessary proceedings 
to be taken outside the action.” 


_Olearly, a stranger may apply in proper 
circumstances, and a Commissioner of partis 
tion is amply justified in applying to the 
Court which appointed him, and in the suit 
in which he was appointed, is he is unable 
to receive a payment to which he is entitled. 
Furthermore, in the present instance there 
has been a consent decree so far back as 
April 1936, to which: the Receiver was a party 
and by which the Receiver was ordered to 
pay the costs of the respective parties and 
the coste--and expenses of the Commissioner 

(1) (1879) 12 Oh. D .839; 48 L J Oh, 729; 41 L - T 

205; 28 W R30. | _ : Bw, aiden ty es a FEES 
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‘of partition. Those costs were to be paith.by 
the respective parties in proportion to'the- 
vaule of their respective shares and would 
be paid. to the respective - attorneys -by-the 
Receiver. It.has been suggested that the 
O.mmissioner's bill cannot be taxed. Learno- 
ed Counsel has however produced befofe me 
several bills of Commissioners which have 
been taxed by the taxing officer of this 
Court, and where the Commissioner has 
been appointed by this Court. I fail to see- 
what objection there can be to the taxation 
ofthis bill. In fact, I should have thought 
that the Receiver would welcome taxation in. 
order that he might be satisfied that the 
fees and expenses which he as Receiver has. 
been ordered to pay were properly incurred. 
It is admitted that had the plaintiff been. 
alive there would have been no difficulty in. 
obtaining payment, but Jogendra argues.. 
that his share, which belonged to the plath- 
tiff, bas “now vested in hfn and the other- 
defendants in that suit. With regard to the. 
attorney's costs, this matter was dealt with 
by this Court in Harnandroy Foolchand v.. 
Gootiram Bhuttar (2). That was an appli- 
cation byea solicitor whose ciient had 
been awarded costs, and it was held that in 
a proper case the Court in the exercise of 
its discretion could make an order for pay- 
ment of such costs tothe solicitor by the 
opposite party. The applicant there was the 
solicitor for the defendant, The defendant. 
dfed. , But before his death he had obtained 
an order against the plaintiff for certain. 
costs which had been taxed. On fhe death 
of the defendant no steps were taken tore» 


constitute the action, which was dismisseds., 


and the solicitor for the defendant sought, 
an order against the plaintiff in the actioh. 
In deciding* that the solicitor was entitled 
to.the relief which he prayed, Rankin, J. 
in the course of his judgment, said that he- 
“considered that it was a matter of settled. 
law that when the Court had jurisdiction in. 
an action ‘it had jurisdiction not only as 
between the parties to that action but also 
as regards those officers of the Court who. 
acted for the partieg. 

I can see no objection in the present 
instance tothe payment by the Receiver to. 
the applicant attorney and to the other 
applicants of the costs and expenses which. 
have been incurred by them in the course 
of the partition suit.-It may be that the 
partition suit will be held to have been mis- 
conceived, as Jogendra now suggests. The. 
costs, however, have -been incurred -and 


(2). 46 C 1070; 54 Ind. Cas, 691; A T R1920 Oal.. 
22, A $ 


a #dying after obtaining 
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Jogehdra himself, as‘one of the parties to" 
that suit, consented to a decree under which 
he as Receiver was to pay the costs incurred 
and the costs and expenses gf the commis- 
sion. The surveyors ,appointed by the Com; 
missiqner have appeared in” support of his 
application, although they are not parties to 


git. They were undoubtedly appointed with 


the consent of the parties and are also enti- 
tled to their fees. Jogepdra having been 
discharged from acting as Receiver, the 
‘Official Receiver will be appointed and he 
will be directed to pay the taxed costs of the 
attorney for Sarbasundari, the costs incurred 
by or under the directions of the Commis- 


° sioner of Bartition, including the costs of a 


clerk and surveyors. There will be an order 
in.terms of cle. 1,2,3, 4.and 5 of the notice 
-of motion. Certified for two Counsel. The 
applicants are entitled to their costs certified 
-fo# two Counsel. No costs are allowed either 
to Jogendra or t8 the ledrned Counsel ap- 
pearing for the surveyors. 


D; | Ogder accordingly. 
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OUDH CHIEF COURT 
Miscellaneous Appeal No. 52 of 1940 
January 14, 1941 
YORKE AND Agarwal, Jd, 
HARI BARAN DAS—Dzrenpant— 
APPELLANT z 


VETSUS . 
HAR KISHAN DAS— APPLIOANT— 
é Respondent 

‘Civil Procedure Code (Act V of 1908), O. XXII, 
-p. 10—Testator making legatee owner of decrees 
“which might be acquired subsequently —Testator 
decree for mesne profit— 
Legatee ts entitled to be substituted in place of tes- 
tator in proceedings for determination of mesne 
profits—Practice—Precedents—Right acquired not 


under statute but under deed—Cases of Hindu widow 


.or widows of taluqdars cannot be relied on. 

Where a person has obtained a decree for mesne 
profits he can make a will in respect of them. 
Where the will was made when there was no sub- 
-sisting decree for mesne profits and it had made 
-certain person owner not only of tke movables and 
decrees in existence atthe time of its execution 
but also of those which might be acquired subseq- 
~uently and the testator dies after the decree for 
-mesne profits is passed, the heir-at-law and legatee 
„under the will is entitled tobe substituted in the 
place of the testator in proceedings ‘forthe deter- 
mination of mesne profits. 

It would not be safe to rely on the cases of 
Hindu widows -or the widow of talugdars, where 
the right has coma into existence under the deed 
and not under any statute, 


Misc. A. against the order of the Addis 
tional ee Judge of Lucknow, dated August 
14, 1940. i 
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the Appellant. 


Messts. Niamatullah, G. D. Khare, Karta 
Krishna and Rameshwar Dayal, for the 
Respondent. 


e Judgment.—This is an appeal from sn 
order of the Additional Civil Judge of Luck- 
now, allowing the respondent’s application 
under O, XXII, r. 10, Civil P.O. -> 

There is a history behind this case and 
it is necessary to mention it in order to 
understand the points in question. There 
is in the city of Lucknow an Udasi shrine 
to the Makant of which valuable taluqdari 
property and certain other property, mov- 
able and immovable belong. Sant Rain 
Das was-the Mahant of the shrine. He 
died on January 8, 1922. Har Narain Das 
claimed the property as his chela. The 
mother of Sant Rain Das and the appellant 
Hari Saran Das alias Satgur Prasad were 
his rival claimants, The dispute was com- 
promised by an agreement dated January 
20, 1922, which in substance provided that 
Har Narain Das should hold the’ properties 
for life and Satgur Prasad alias Hari 
Saran Das should be the remainder- 
man. In 1924 Hari Saran Das induc- 
ed Har Narain Das to enter into an 
agreement dated November 25, 1924, 
whereby the whole of the properties were 
released to Hari Saran Das on certain terms, 
Under this agreement, Hari Saran Das in 
addition to the immovable property obtained 
possession of the cash at the Banks and 
estate treasuries together with the proceeds 
of War Bonds and other movables. Har 
Narain Das brought a Suit No. 1 of 1927 
agaist Hari Saran Das impugning the 
agreement dated November 25, 1924, on 
the ground that it had been obtained from 
him by the fraud and’ undue influence of 
Hari Saran Das. . That suit was decided by 
Mr. Justice-Pullan of this-Oourt oa Novem» 
ber 29, 1927. The deed of November 25, 
1524, was set aside, the plaintiff was held 
entitled to the possession of the immovable 
properties and the cash and movables of 
Sant Rain Das. The cash and movables were 
found to be worth Rs. 1,83,U00. It was also’ 
held that the plaintiff was entitled to mesne 
profits from the date of the agreement, 
November 25, 1924. There was an appeal 
toa Bench of this Court and it was held 
that the plaintiff was entitled to mesne 
profits not from the date of the agreement 
but from the date of the suit. There was 
a further appeal to the Privy Council and 
the judgment of the first Oourt in regard to 
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Das obtained possession under the decree 
and also executed his decree for Rs. 4,83,000 
by attachment and sale of Hari Saran 
Das’s interest in the property as remainder- 
man, Hari Saran Das filed an objection 
that his interest as remainderman could 
not be attached. This objection was dis- 
allowed by the Civil Judge, Hari Saran 
Das then appealed to this Court on August 
25, 1933, and during the pendency. of the 
appeal, Har Narain Das, the decree-holder 
died. The question then arose between 


one Har Kishen Das and Har 
Saran Das whether the former could 
be substituted as the respondent in 
the appeal. Har Kishen Das’s contention 


was that he was the chela legatee of Har 
Narain Das and so he could be substituted 
in his place. Hari Saran Das's contention 
was that the rights of the decree-holder had 
passed to himself and so it could not be 
executed. The Chief Court found in favour 
of Hari Saran Das by upholding his conten- 
tion that the sum of Rs. 1,83,000 vested in 
him. There was an appeal to the Privy 
Council and it was held that that sum 
passed to the legatee or legal heir of Har 
Narain Das and not to Hari Saran Das. 
The decision of the Privy Council that Har 
Narain Das was entitled to mesne profts 
from the dateof the agreement was given 
in 1932, Afterit Har Narain Das applied 
for ascertainment of those mesne .profits, 
When Har Narain Das died on December 
26, 1933, Har Kishen Das applied under 
O. XXII, r. 3, Civil P. O. that he be sub- 
stituted in place of Har Narain Das, That 
application was opposed by Hari Saran 
Das but has been allowed by the4ower 
Oourt. The defendant Har Saran Das 
has appealed from that order. 

The argument of the learned Counsel 
on behalf of the appellant is that Har 
Narain Das's interest in the decree in ques- 
tion ceased on his death and the said decree 
became part of the estate vested in the 
appellant. We have to decide whether the 
decree for mesne profits passed by the 
Privy Council devolved on the death of 
Har Narain Das on his heir or legatee or it 
became part and parcel of the estate vested 
in Hari Saran Das, The important clauses 
of the agreement dated January 20, 1922, 
are given in the judgment of the Privy 
Council in which it was decided that the 
sum of Rs. 1,83,000- devolved on the: legal 
heirs or legatees of Har Narain Das. That: 
ease is reported’ in 1938 Oudh Appeals, 
87. The following relevant clauses of the- 
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agreement are reproduced below— on 

> 2, The first party Mahant ‘Har Narai 
Das shall remain owner and in possession of 
the immovable property, talugdart and non- 
taluqdari for hjs lifetime without the power 
of transfer in any form. .° 

4. After the death of Mahant Har Narain 
Das the first party Satgur Prasad alias” 
Hari Saran Das shall own and possess the 
entire movable and immovable property, 
taluqdari and non-talugdari. 

9, As to.the movable property it has 
been settled that Mahant Har Narain Das 
the first party shall be owner of the whole 
except the property specified belog. ° 

These clauges were interpreted by the 
Chief Court and their Lordships of the 
Privy Council. The question of mesne 
profits was also discussed by the Chief 
Oourt and the Privy Oouncil. Itis argugd 
that the,question, of mesna profits was not 
before the Courts and so they could not 
come to a decision about them which could 
bind the parties, Hari Saran Das in reply 
to the application for ascertainment of 
mesne profits state that the judgment of 
the Chief Court dealt not only with mov- 
able and immovable properties directly and 
specifically referred to in the family arrangs- 
ment dated January 20, 1922, but also dealt 
with mesne profits and cash which had 
either been decreed to Mahant Har Naraio 
Das or in respect of which the claim was 
still pending and the judgment operated as 
res judicata. It was held by the Chief 
Court that the decree for movables could 
not be executed against’ Hari Saran Das, 
because the rigats of tae original decree» ° 
kolder had passed’ along with the rest of * e 
the property to Hari Saran Das. It was’ 
also held that the rigut to mesne profits, 
together with the estate out of which they. 
arose, had on the death of Har Narain Das 
come into the ownership and possession of 
Hari Saran Das. The Privy Council observ- 
ed that they conld not accept the view of the 
Chief Court as to the nature of a life estate 
in immovable property and they discerned 
no merits in the noveé doctrine propounded 
by the Chief Court that a tenant for life of 
immovable had only a limited interest in 
the rents and profits which had accrued 
in his lifetime and is not compléte owner 
thereof. Accordingly, if there is res judi-. 
cata itis against the appellant, At least 
we have the pronouncement of the Privy 
Council on the agreement of January 20, 
1922, Their Lordships observed that “the? 
entire -movable and immovable property. 
talugdari and nonstalugdart” in cl. 4 of the 
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agretmeni could not in their opinion be #decided the case as if the rights of a Hindu 


stretched to cover all property whatsoever. 
whigh Narain Das might acquire or which 
be might pcssess at the time of his death. 
It was also observed that it was not part 
of the, purpose of the agreement to con-* 
stitute Hari Saran Das the general heir of 
Narain Das, still less so fo do this as tp 
defeat the latter’s right to leave the smallest 
legacy by will or to deal with accrued rents 
and profits as in his lifetime he might 
desjre. The words “movable and” in 
cl. 4 were construed to mean that they 
referred to property in existence at the time 
of the agreement, It appears from the judg- 
ment of *the Privy Oouncil that Hari 
Saran Das was owner only of the movables 
which existed at the time of the agree- 
ment and that Har Narain Das was owner 
of the rents and profits which accrued in 
hi® lifetime. It was also held that Har 
Narain Das coulé transfer immovable pro» 
perty subsequently acquired. by him 
by will or transfer <intervivos, and 
that Har Narain Das Was full owner of 
Rs. 1,¢3,000 which he could dispcse of by 
will and if be did not his heir-at- 
law would succeed him. There is no reason 
to distinguish that sum from the rents and 
profits which had not only accrued due to 
Har Narain Das but had also been realised 
though nct by him in his lifetime. We 
think that the pointin question before us 
ig covered by the Privy Council decisipn. * 

The learned Counsel for the appellant 
has xelied on Sarnam v. Bisdeshar Bakhsh 
Singh (7 0. W, N. 128) (1). This case was 
.telied on by the Ohief Court in the judg- 
ment reported in Hari Saran Das v. Har, 
Kishen Das (110. W.N. 917) (2) whieh 
was set aside by the Privy» Council in 
1938 Oudh Appeals,&7. The argument of 
the learned Counsel for the appellant is 
that in that casethe arrears of rent due 
to the widow of a talugdar who was a 
life estate holder were held after her death 
to have passed to the estate and not to 
her personal heirs. We think it would not 
be safe in this case jo rely on the cases of 
Hindu widows or the widows of taluqdars. 
In this case the right of Har Narain Das 
came into existence under the deed of 
January 20, 1922 and not under any 
statute. ae É 

Moreover, it appears that in the case of 
Sarnam the learned Judges of this Court 


(1) 7 O W N 128; 125 Ind, Oas.161;A I R 1931 
Oudh 66; Ind. Rul. (1930) Oudh 289; 5 Luck 608. 

.(2) 110 W N 917; 150 Ind Cas,% 425; A IR 1934 
Oudh 337; 6 R O 648, 


widow were in question. It was sub» 
sequently held in this Oourtin Bisheshar 
Bakhsh Singh v. Jang Bahadur Singh 
(7 0. W. N. 173) (3) in respect of the same 
taluqdar’s widow, that her rights were not 
thpse of Hindu widow but those of a 
taluqdar’s widow and those rights were laid 
down in the Oudh Estates Act. It was 


Observed that the provisions of the Oudh 


Estates Act would apply whether the 
taluqdar’s widow was a Hindu, a Muham- 
madan or a Christian. The peculiarities 
of the estate of a talugdar’s widow do not 
appear to have been brought to the notice 
of their Lordships in the case of Sarnam 
Singh v. Bisheshwar Bakhsh Singh (1), 
The decision in that case was based on 
a dictum of their Lordships of the Judicial - 
Committee in Isri Dut Koer v. Mst. Hensbutti 
Koerain (L. R, 101. A.. 150) (4) which was 
a case of Hindu widow. In Sarnam’s case 
it was held that a creditor of a taluqdar's 
widow cannot attach the arrears of rent 
due to her which were not realized by her 
in her lifetime. But that is not the position 
here. Inthe preeent case Har Narain Das 
obtained a decree for mesne profits against 
Satgur Prased on the ground that he was 
in wrongful possession of the property. 
Hay Narain Das was certainly entitled to 
the rests and profits of the property which 
acerued in his lifetime and which were 
realized by Hari Saran Das from the ten- 
ants. Har Narain Das could make a trans». 
fer of the decree for mesne profits inter 
vivos and there was no reason why he could 
not make a will in respect of them. This 
was so held by the Privy Council. The 
rents gad been realized by the defendant 
and so they had ceased to be part of the 
estate, We think we need not discuss the 
cases of Hinda widows cited before us and 
that on the interpretation of the agree- 
ment dated January 20, 1922, put on it by 
their Lordships of the Privy Council, Har 
Narain Das was the absolute owner of the 
rents and profits which had been realised in 
his lifetime and he could transfer them by 
transfer inter vivos. The lower Court has 
héid that Har Kishen Das is the chela and 
legatee of Har Narain Das, 

The will was made on December 8, 1931, 
when there was no subsisting decree for 
mesne profits but it made Har Kishen Das 
owner not only of the movables and decrees 

(3) 7 OWN 173; 122 Ind Oas. 614; AIR 1930 
Oudh 225; Ind. Rul, (1930) Oudh 118. |, 

(4) 10 I A 130; 10 0 324,130 LR 418; 4 Sar, 459; 7 
Ind. Jur. 557 (P 0). ar 
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in existence -at the time of its execution 
but also of those which might be acquired 
subsequently. This finding has rot been 
challenged before us. 

We therefore hold that Har Kishen Das 
as the heireat-law and legatee of Har 
Narain Das is entitled to be substitutedsin 
place of Har Narain Das and- to proceed 
with the application for determination of 
mesne profits. - On 
We accordingly dismiss this appeal with 
Costs. i i 

8, 


Appeal dismissed. | 


NAGPUR HIGH COURT 
Civil Revision Application No, 562 of 1239 
: September 10, 1940 


f Boss, J. 
Mst. SHAKUNTALABAI—AppPriicant— 
Derenpant No, 2 


versus 
ROSHANLAL AND otages—Oppositg 
PARTY 
Mortgage—Suit on—One of defendants claiming 
paramount title and disclaiming any interest in equity 
of redemption —~Question of title, if can be decided, 
In a mortgage suit no question of title arises. 
The mortgagee clearly has no interest and in fact 
cannot, if he wishes to succeed, challenge the title of 
his mortgagor. All that the Court is concerned wiéh in 
a mortgage suit is the question of redemption. Only 
the persons who are interested in paying in order 
to save the property are necessary parties to the suit, 
All other matters are irrelevant. Where, therefore, 
in a mortgage suit one of the defendants claims a 
paramount title and disclaims all interesi in the 
equity of redemption, this defendant must be dis- 
charged from the suit for the question of his title 
cannot be tried in such a case. Where in such a 


case the lower Court passes a wrong order, the High ° 


Oourt can interfere because the question af parties 
and persons is fundamental and goes to the very 
root of jurisdiction. 130 Ind, Oas 105 (1), explain. 
ed, Iqbal Begam v. Misri Lal (2), not followed, 
170 Ind. Cas. 192 (3), explained, 164 Ind, Oas. 845 
(4), followed. oe 
O. R.. App. of the order of the Oourt of 
the Third Sub-Judge, Second Class, Nagpur, 
_ dated July 6, 1939. 


Dr. W. S. Barlingay, for the Applicant, 
Mr. A, L. Halve, for Non-applicants 
. Nos. 1 to 4, i 7 


Order.—The question here is whether a 
person who claims a paramount title ina 
mortgage suit should be discharged. The 
morigage was executed by the Ist defen- 
dant. The plaintiff has joined the 2nd 
defendant to the suit alleging that the lst 
defendani and the husband of the 2ad 
defendant (the husband is now -dead) 


formed à joint Hindu family and that the - 
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` . 
mortgage was .erecuted by the Ist defen- 
dant on behalf of the family. The 2nd 
defendant contests this and states *that 
her husband was separate from the Ist 
-defendant at all relevant times and that 
the property in suit was his exciusfve pro» 
perty which the lst defendant had no 
tight or authority to mortgage. The lower 
Court holds that the 2nd defendant is a 
necessary party eas it is netessary to have 
her here in order to give complete relief 
to the plaintiff, 


I am mot able to see how this case 
differs from one in which a person’ has, 
mortgaged property which anofher claims 
as his exclusive property. It is to my 
mind evident that the title of that other 


to that property cannot be tried out in ` 


a mortgage suit unless all parties desire 
that or unless that other claims some®*in- 
terest ‘in the eqtity of refemption either by 
way of an alternative case or in spite of 
bis paramount title, 


It is, I think, elementary that in a 
mortgage suit no” question of title arises. 
The mortgagee clearly has no interest and 
in fact cannot, if he wishes to succeed, 
challenge the title of his mortgagor. All 
we are concerned with in a mortgage suit 
is the question of redemption. The mort- 
gagee sues for the money which he has 
lent for the enforcement of his security 
if the money is not paid. Only the persons 
who are interested in paying in*order to 
Save the property are ° necessary Parties 
to the suit. All other matters are irreley- 
ant, i 


for complicated questions of title in relation 
to some vast estaie to be decidedin atrum- 
pary mortgage suit concerned wih a com- 
paratively smallsum of money. Jt would be 
possible for a person who wants to get 
property from another and have the ques- 
tion of title tried out to take a mortgage 
from a man of straw whohas no possible 
interest in that property for some small 
amount and then tosue him’on the mortgage 
and to join the real owner of the property on 
the ground that he claims a right to the 
property. The court-fees -payable would 
be negligible on the mortgage and the 
complicated question of title would be tried 
out on payment of a small court-fee as a 
side issue in some trumpery mortgage 
matter. Olearly that is neither the object 
nor the intention of the law. ` 


The learned Counsel for the non-applicant 


*Unless that were soit would be possible z 
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Sa : 
howéver relies on Ishwardas.y. Hiralal (1), possible to Gomment on that - decision, 


Iqbal Begam‘v. Misrilal (2) and Motiram 
v. Lalchan í Gulabchand (3). So far as the 
first of these three cases is concerned, it 
was a case in which all the defendants , 
pleaded ta the mortgage and desired to 
fight out the question of, the mortgage, 
Of course if that isso, they are all neces? 
sary parties, It does not matter whether 
some one of them claims. in addition a. 
paramount title. Ifhe wants to fight out 
the mortgage matter because he says he is 


interested in the equity of redemption and ` 


the plaintiff agrees that he is so interested, 
eclearly he ig a necessary party. The learned 
Counsel however relies on a somewhat 
wider pronouncement made by the learned 
Judge in that case which is to the effect 
that there is no inflexible rule either in 
law or in practice excluding questions of 
titl from a mortgage suif and that such 
titles may be investigated in sucha suit 
if it is necessary to give complete relief 
to the plaintiff or to secare to him, as a 
Tesult of the decree in the mortgage suit, 
a quiet and unobstructed possession, Those 
observations read in conjunction*with the 
facta of the case in which they were made 
are of course unexceptionable. But what 
does one mean by stating that all matters 
necessary to give complete relief to the 
Plaintiff may be investigated? It is only 
matters in suit which can be investigated 
and not matters which are beyond the suit. 
The onlyerelief claimed in a mortgage 
suit is the reliefeto enforce the security 
against persons interested in the equity of 
redemption. If a person is not interested 
in.the equity of redemption, whatever elge ° 
he may be interested in, forms no part of 
the relief claimed in the mortgage suit and 
it is not necessary to go into those other 
matters in order to give the plaintiff the 
relief which he claims, namely a right to 
enforce his security against those interested 
in the equity of redemption. 

As regards Iqbal Begam v. Misrilal (2) 
that is'a very short judgment in which no 
facts are. given. Stapbes, A. J. O, merely 
states, after referring to a Patna ruling 
which has not been referred to here, that 
it would be just and convenient to join 
the applicant as a party to the suit before 
him and to adjudicate upon her claim. 
Unless one knows the facts on which the 
learned Judge proceeded it is quite. im- 

( 26 NLR 359; 130 Ind. Oas. 105; AIR 1931 
Nag. 20; Ind. Rul (1931) Nag. 41. 

(2) ALR 1935 Nag. 68. . 

(3) A I R 1937 Nag. 121; 170 Ind. Oas, 192; 10 R N 
52; I LR (1937) Nag. 366, 


There.are undoubtedly cases in which it: 
would be proper to inquire into these 
matters. I have already mentioned some 
of them, namely when all parties desire 
this to be done, or when the person claim: . 
ing a paramount title also pleads to the 
mortgage and claims a right to contest 
the mortgage on the ground that he ia 
als6 interested in some way in the equity 
of redemption. 

As regards Motiram v. Lalchand Gulab- 
chand (3) that is a case which is not in 
favour of the noneapplicant. The decision 
there is that a son is not a necessary party 
to a suit against his father on a mortgage 
of joint family property because the son 
can bring a suit for a declaration that the 
mortgage decree does not bind his share. 
The learned Judge, however, goes on to 
state that if the son should himself come 
in and ask to be joined on the ground that 
he is interested in the equity of redemp- 
tion and wants to be given a chance to 
challenge the mortgage or redeem it in 
the alternative, then he ought to be joined. 
With that of course I agree, but that is 
not the case here, The 2nd defendant does 
not wish to be joined. She claims a 
paramount title and claims the right to 
be discharged, According to the ruling 
just cited, she is bound to be discharged 
in those circumstances. 

It is next urged that whatever be the 
rights or wrongs of the matter, the lower 
Court, even if it has decided wrongly, had 
jurisdiction to do so and that the High 
Court cannot interfere in revision with a 
decision when a party who claims a 
param@unt title is necessary to the case. 
Again reliance is placed upon Iqbal Begam 
v. Misrilal (2). As I have already said, 
so far as that decision is concerned, it is 
not possible for me to comment on it 
because I do not know what the facts 
there were. Ifa more general proposition 
was intended, then with respect I dissent 
from that view and have so dissented in 
a ruling published in the authorised re- 
ports. Devidas v, Nilkanthrao (4). When 
I say “dissent from that view” I do not: 
mean that I have referred to the ruling 
of Staples, A. J.C. or indeed to the ques- 
tion of paramount title; but I have referred 
to and followed .a number of decisions 
which state that the question of parties 
and persons is fundamental and goes to 
the very root of jurisdiction. This will 

(4) IL R (1936) Nag. 73;]€164}Ind, Oas. 848; AJI R 
1936 Nag. 157;9 R-N36. - 
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_Shambhu Nath, for the 
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be found at‘pp, 76 and 77 of my decision.” 
As my decision is the later of the two, 


. and as it is published in the amthorised 


reports, and as no facts are given in the 
ruling of Staples, A. J, O. so that I cannot 
determine whether what he has said is 
obiter or not, I prefer, with respect, to 
follow my own view. 

In my opinion the second defendant 
must be’ discharged from this suit on*the 
ground that she claims a paramount title 
and disclaims all interest in the equity 
of redemption, The application is allowed, 
the order of the lower Oourt is set aside 
and an order will now be passed discharg: 
ing the 2nd defendant from the suit. 
Costs of the revision will be paid by the 
plaintiff. Counsel’s fee - Rs. 25. Oosts 
in the lower Court will also be paid by 
the plaintiff. 


D. Application allowed, 





PATNA HIGH COURT 
Civil Revision No, 575 of 1939 
August 14, 1940 
Harriss, O. J., AND Fazu Aut, J. 
BINRAJ MARWARI AND OTHERS— DROBER- 
HOLDERS —P LAINTIFFS 
VETSUS . 
RAM SAHAI MAHTO AND OTHERS 

JUDGMENT-DEBTORS—OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), s. 115— 
Erecution sale set aside on ground of. insufficiency 
of stamp—No appeal by decree-holder but application 
to Court to vacate its order under s. 151 — Refusal 
by Court — High Court held could not interfere in 
revision. 

A sale held in execution was set aside onthe ground 
of insufficiency of stamp., The decree-holdey, took no 
steps to challenge that decision by an appeal but he 
applied to the Court to vacate its order under its 
inherent powers under s, 151 and the Court refused 
to interfere. The decree-holder applied in revision to 
the High Court against the order: 

Held, that under the circumstances the High Court 
could not interfere in revision. 

C. R. from an order of the Subordinate 
Judge, Bhagalpur, dated September 4, 1939, 
’ Mr. S. N. Bose, for the Petitioners. 

Messrs. S. M. Mullick, B. B. Sahay and 
Opposite Party.: 

Harries, C. J.—This is a decrae-holders’ 
petition for revision of an order made by 
the learned Subordinate Judge of Bhagal- 
pur on September 4, 1939. The decree- 
holder petitioners had obtained a money 
decree in the Calcutta High Court which 
had been transferred to the Oourt of the 
Subordinate Judge at Bhagalpur for execu- 
tion. In the execution proceedings twenty- 


fouritems of property were put up-to sale — 
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severally, and the total price obtainéd for 
these twenty-four properties’ amounted to 
Rs, 1,755, . 
On April 21, 1930, the decree-holdérs filed 
. a stamp as required by law, and the stamp 
wasiof -he value of-Rs. 30. That would 
have been sufficient if the sale had been 
“a salo of one lot for Rs..1,755; but there 
had been,twenty-four sales, and the amount 
‘of the stamps, if calculated on each sale, 
‘eame to Rs. 36-15-0, and, therefore, there 
`-was a deficit of Rs, 6-15-0. Asin the.view 
-of the Court the stamp was insufficient, the 
Court had no alternative but to set aside 
‘the sale. No steps were taken by the, 
decree-holders to challenge that order in 
: this Court; but on May’15, 1939, the decree» 
holders petitioned the lower Court ‘and 
asked it to vacate ita previous order under 
„its inherent powers under. s. 151, Qivil 
-P. O.. or to agcept the stamp of Rs. 36 as 
sufficient for such items of property on 
‘the sale of which the stamp amounted to 
-Rs, 30. It is to-bẹ observed -that the Court 
had never been asked previously to confirm 
the sale of suck items the stamps on the 
sale of Which would amount -to Rs. 30. 
‘The lower Court refused to -interfere seeing 
-no reason to exercise its inherent jurisdic- 
tion in the matter. i 

This petition for revision is directed 
towards the order of the learned Subordi- 
nate. Judge refusing to exercise his ine 
herest jurisdiction, and in my judgment 
‘this Oourt cannot interfere in the circume 
stances. If the  decrewholders-petitioners 
felt aggrieved with the order setting aside 
the -sale, they could, in my View, have 

*ghallenged it in this Oourt. 
order passed relating to execution aud was, 
in my view, appealable. No steps, how- 
-ever, were taken to challenge that decision. 
In such circumstances, the learned Sube 
ordinate Judge was right in refusing to 
interfere even if he had inherent jurisdic 
tion to do so, a point which I do not decide, 
As I have stated, he had never been 
asked to confirm the sale of only some of 
the items of propesty, and that being so 
he was perfectly right in refusing to adopt 
that course when the subsequent applica- 
tion was made to him. 

In the circumstances of this case, I do 
not see that this Oourt can interfere in 
revision and accordingly this petition fails. 
1 would, therefore, discharge the rule with 
costs, which I would assess at one gold 
mohur. 5i 
Fazi All,.J.—I agree. 


8. Rule discharged. 


It was an, 
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'OUDH CHIEF COURT 
Execution of Decree Appeal No, 10 
of 1938 
March 27, 1941. 
h Tuomas, O. J. R 
` Raj Kumari KANIZ BAGAR—ARPBLLANT 
Versus . 
Rani KANIZ ABID AND ANOTHER— 
RESPONDENTS 

Oudh Rent Act {XXII of 198§), ss, 15%, 154—Suit 
by superior proprietor for arrears of wnder-proprie- 
tary rent — Mortgagee of under-proprietor not made 
part@—Decree against under-proprietor and purchase 
of property by superior proprietor in execution — 
Mortgage-decree — Under proprietary rent, whether 
charge on mortgaged property— Ltability of mort- 
gagee, if came to end by satisfaction of rent 
decree, 

It is true that under s. 154 of the Oudh Rent Act 
where an under-proprietor creates any incumbrance 
and fails to pay to the proprietor all or any part 
of the rent subsequently accruing in respect of the 
lana] subject to the incumbrance, the incumbrancer 
shall be liable to paygo the propyietor the whole or 
part of that rent as the case may be. This section 
lays down the liability of a mortgagee of any under- 
proprietary tenure for payment of arrears of rent due 
to the superior proprietor, bué where the superior 
proprietor in his suit for rent did not make the mort- 
gagee of the under-proprietor a party and sued the 
under-proprietor alone, obtaining a deeree against 
him andin execution of that decree has purchased 
the property put up for sale, the decretal amount 
is satisfied and the liability to pay rent by the mort- 
gagee thus comes to an end. Section 152 of the 
Oydh Rent Act providesthat where a decree is for an 
arrear of rent due in respect of an under-proprietary 
right, the interest of a judgment-debtor in that right 
may be sold in execution ofthe decree. This shows 
that if the under-proprietary holding has beea mort- 
gaged by the judgment-debtor, the only thing that 
can be sold*is the interest of the judgment-debtor, 
which in such a case Would be his equity of redemp- 
tjon. The auction-purchaser therefore cannot claim 
-priority against the mortgagee who is no longer 
liable for any payment under the provisions of, 
6. 254. Hence in such a case the under-proprietfry 
rent is nota charge on the mortgaged, property and 
the mortgaged property can be sold in execution of 
117 Ind. Oas. 452 (1), dis- 


tinguished. 
Ex. D. A. against the order of the Oivil 
Judge of Barabanki, dated August 4, 1937. 


Messrs. Haider Husain and P, N. Bhatt, 
for the Appellant. 
si Akhlaque Husain, for Respondent 
O. le 7 . 


Judgment.—This first execution of 
decree appeal has been filed on behalf of 
Raj Kumari Kaniz Baqar, who is the 
superior proprietor of half of the village 
Achecha in the Bara Banki District against 
the judgment and decree of the learned 
‘gan Judge of Bara Banki, dated August 4, 

The facts given in the judgment of the 
Jearned Judge are rather brief, but the 
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“ following facts have been admitted by the 
learned Counsel for the parties: 

It appears that one Ghazanfar Ali Khan 
was the under-proprietor of the plots in 
digpute and he on June 28, 1917, executed 
a mortgage-deed in favour of Raja Abul 
Hasan Khan, the taluqdar of Belahra 
estate. On his death and under a will 
executed by him he was succeeded by Rani 
Kaniz Abid, one of the respondents in this 
case. The Court of Wards on behalf of 
Rani Kaniz Abid obtained a preliminary 
decree on May 29, 1925, on the basis of the 
mortgageedeed of June 28, 1917, and this 
decree was made final on May 16, 1927. . 

On August 17, 1933, the mortgagee- 
decree-holder applied for sale of the morte 
gaged property, and as it was an ancestral 
property, it was sent to the Collector. In 
the meantime on September 24. 1928, 
the Court of Wards representing the 
superior proprietor of village Achecha 
obtained a decree for under-proprietary 
rent against Ghazanfar Ali Khan and in 
execution of that decree purchased _ the 
under-proprietary rights on September 20, 
1934, It is important here to note that Rani 
Kaniz Abid or the Court of Wards which 
represented her was not made a party to 
the suit or to the execution proceedings. 

On August 19, 1935, Rani Kaniz Abid 

(the mortgagee-decres holder) applied to the 
execution Oourt that the auction- purchaser 
of the under-proprietary rights (that is the 
Court of Wards) be made a party in her 
execution case. Her prayer was granted. 
- The auction-purchaser appealed to this 
Oourt against the said order, but the appeal 
was dismissed by a Bench of this Court on 
Novensber 9, 1936, (vide Execution of Decree 
Appeal No, 19 of 1936). 

After the decision of the appeal, the 
second objection of the auction-purchaser, 
which was to the effect that the under- 
proprietary rent was a charge on the mort- 
gaged property and that the mortgaged 
property could not be sold in execution of 
the mortgage-decree was taken up and 
decided by the learned Civil Judge against 
thg .auction-purchaser on August, 4, 1937, 
and it is this order which is now under’ 
appeal before me. - 

The contention on behalf of the appel- 
lant is that the arrears of rent being a 
statutory liability it cannot be wiped out 
on the ground that Rani Kaniz Abid was 
not made a party and that the mortgagee is 
liable to pay the under-proprietaty rent as 

_it isa prior charge on the property, Reli- 
ance is placed on a Bench decision of this 
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Court reported in Bisheshar Dayal v, Rai 
Bajranj Bahadur Singh, (6 O. W.N. 469) 
(1), I regret I am unable to actept the 
contention of the learned Counsei. It is 
true that under s, 154 of the Oudh Rent 
Act where an under proprietor creates any 
incumbrance and fails to pay to the pro» 
priestor all or any part of the rent subse- 
quently accruing in réspect of the land 
subject to the incumbrance, the incutn- 
brancer shall be liable to pay to the pro- 
prietor the whole or part of that rent as 
the case may be. This section lays down 
the liability of a mortgagee of any under- 
proprietary tenure for payment of ' arrears 
of rent due to the superior-proprietor, but 
in tbis case as I have mentioned the 
superior proprietor did not make Rani 
Kaniz Abid a party and sued Ghazanfar 
Ali Khan alone, obtaining a decree against 
him and in execution of that decree pure 
chased the property put up for sale, The 
decretal amount was satisfied and the liabil- 
ity to pay rent by the mortgagee thus came 
to an end. - 

It was conceded by the learned Oounsel 
on behalf of the appellant that no arrears 
of rent were due. Under s, 154 of the 
Oudh Rent Act the liability arises when the 
under-proprietor fails to pay the rent to the 
proprietor, in other words the charge which 
is sought to be declared on the mortgaged 
property is not due. 

I am of opinion that the case reported in 
(6 O. W. N. 469) (1), relied on by the 
learned Counsel for the appellant is clearly 
distinguishable. In fact the learned 
Counsel frankly admitted that the facts 
‘were distinguishable, 
that there were observations in thé judg- 
ment which helped the appellant. In that 
case the property had been sold under a 
mortgage decree and then a decree for 
arrears of rent was obtained and the 
‘superior proprietor then wanted to make 
the auction-purchaser a party to the execu» 
tion proceedings for arrears of rent. The 
decree was still outstanding. In the pre- 
sent case a8 I have said the mortgagee was 
never made a party and nothing is due, 

It is difficult to understand how the liabii- 
ity can be extended to Rani Kaniz Abid 
when once it has been discharged. 

Section 152 of the Oudh Rent Act pro- 
-vides that where a decree is for an arrear 
of rent due jn respect of an under pro- 
_prietary right, the interest of a judgment- 
_ debtor in: that right may be sold in execu- 

A) 6 O WN 469;117 Ind. Oas. 452,13 R'D 311; 
A I R 1929 Oudh 353; Ind. Rul, (1929) Oudh 356, 
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tion of the decree. “This shows that, i? «the 
under-proprietary holding has. been morte 
gaged by the judgment-debtor, the paly 
thing that can be sold is the interest of the 
,judgment-debtor, whigh in a case like this 
would be, his’ equity of redemptjon, The 
auction-purchaseys, therefore, cannot claim 
Priority against the mortgagee who is no 
longer liable for any payment under the 
provisions of s. 154 of the Ogdh Rent Act. 
I am, therefore, of opinion that the sum 
of Rs. 742-7-4 cannot be declared a chage. 
I, therefore, dismiss the appeal with costs. 


8. Appeal dismisse d. 
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PATNA HIGH COURT 

Appeal from Original Dgcree No. 195 of 

1937 
September 24, 1940 
Harries, O. J. AND MANOHAR LALL, J. 
MON MOHAN SINGH-—APPBLLANT 
* versus 
RAGHU NANDAN SINGH AND OTHERS 
— RESPONDENTS 

Chota Nagpur Encumbered Estates Act (VI of 
1876), ss. 3, 9—Word ‘alienation’ in a. 3, meaning 
of—Holder, whether prohibited from making testa. 
mentary disposition—Word ‘heir’, in s. 3 scope “of 
—Object of the Act explained—Interpretation of 
Statutes—Restricted meaning, when tobe given to 

ords, 

The word “alienation” ordinarily means aliena- 
tion ofall kinds but applying the principle of 
ejusdem generis as the general words in 8. 3 follow 
specific words and again are followed by specific 
words, the word alienation means an alienation 
inter vivos only. In other words the prohibition 
against alienation in the Ohota Nagpur Eney. 
Estates Act is a prohibition against alienation 
inter vivos afid does not affect the testamentary 
power of the holder, 82 Ind. Oas. 886 (1), follow- 
ed. [p. 25, coli 2; p. 30, col. 1.] 

As the Act isobscure the word ‘heir’ has been 
loosely used inthe Actand may be taken to include 
a person who has a right to succeed in law to the 
holder. [p. 26, col. 2.} 

The object of Chota Nagpur Encum. Estates Act is 
that the manager shall have unfettered power of 
management and control over the property so that 
he may apply the rents and profits of the land to 
speedily relieve the holder's estate from the bur- 
dens created on it by the holder before the pro- 
visions of the Act were brought into operation for 
his benefit. The Act does not make the manager 
the holder of the estate but merely prohibits the 
holder in his own interest from exercising the acts 
of ownership so that they may not interfere with 
the wide powers given to the manager to manage 
the estate. [p. 25, col. 2; p. 26, col. 1.) : 

The words appearing in a ‘statute must be given 
their natural meaning whenever possible, but a 
yestricted meaning must be given in cases where it 
js clear that such restricted meaning was ‘intend- 
ed. [p. 28,col,1.] ` KK - 
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Subordinate’ 
dated May 31, 


. As*from a decision 8f the 

Judge of. Purulia, 

1937. 

+- Megsrs. S. M. Mullick, R, Sı Chatterji and 

‘Prem Lall, for the Appellant. . 
Meserse P. R. Das, S. C. Mazumdar and 


Ramanugrah Narain Sinha, for the Respon- 
dents, £ 


Manohar Lall, J.—This is*an appeal 
by Mon Mohfn Singh, who has been sub= 
stituted in this appeal in place of the 
deceased plaintiff, against the decision of 
the learned Subordinate Judge of Purulia 
dated May 31, 1937, by which he dis- 
missed the suit instituted by the original 
plaintiff for a declaration of her title to 
the entire Raj Jaypur and for recovery of 
possession thereof together with mesne 
profits. Waricus issues of facts and law 
were raised in the Court below by the 
defendants who @laimed title to *remain 
in possession of the Raj as legatees under 
a will executed by the late Raja in their 
favour. But with the *exception of one 
question they have all been decided in 
favour of the plaintiff. The sole question 
which remains for determination in this 
appeal is whether the will executed by 
the late Raja, who was the last holder 
of this Raj, in favour of the respondents 
Was a valid will in view of the provisions 
of the Chota Nagpur Encum. Estates Act 
(VI of 1876) hereinafter to be referred 
to as the Act in the following circum- 
btances. ° | 

It is common “ground that the Raj was 
taken charge of by the Court of Wards 
under’ the provisions of the Court of, 
‘Wards Act (Act IX of 1879) but subfe- 
. quently in October 1916, when it was 
found that Raja Bhikhambar Singh, the 
last holder of the Raj, had became heavily 
indebted, the Raj} came under the 
manegement of the authorities as provided 
by the Act. The Raja executed a will on 
September 24, 1919, by which he bequeath- 
ed 8 annas share in it to his fourth 
wife Rani Ohandrabali and the remaining 
8 annas to the first “defendant who has 
now been found to be the illegitimate son 
of the Raja in the sense that he was not 
his real aurash son. The Raja died on 
February 25,1921, and the Raj which has 
been found to be governed by the rule 
of impartibility was released from the 
charge as an Encumbered Estate on 
March 6, 1933, and handed over to the two 
legatees under the will which had been 
probated “by the decision. of the High 
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-Court in 1925, Rani Chandrabali, one of 


the legatees died on March 21, 1934.: She 
was the last survivor of the four wives 
of the Raja, and, therefore, the plaintiff 
ag the daughter of the second wife in» 
stituted the present suit on May 13, 1936, 
qn the ground that the succession then 
opened out to her, she being the eldest- 
surviving member in the family of the Raj a. 
Defendant No. 2 as the daughter of Rahi 
Obandrabali isin possession of the 8 annas 
share which had been bequeathed by the 
will to her mother. 

The learned Subordinate Judge upon a 
consideration of the various provisions of 
the Act and in particular relying upon 
the decision of the Calcutta High Court in 
Protap Chandra Deo v. Jagadish Chandra 
Deo (L), rejected the contention advanced 
on behalf of the plaintiff that the Raja 
had noright to make a will. Hence the 
appeal by the plaintiff. 

As has been observed by Viscount 
Haldane who delivered the judgment of the 
Board in Raja of Pachete v. Kumud Nath 
(2), the language of the Act is obsecure 
but the preamble is material in order 
to construe its various provisions. The 
preamble defines the purpose of the Act 
which is intitulated "Ohota Nagpur Encum. 
Estate Act” for the “relief of holders 
of Jand in Chota Nagpur who may be in 
debt, and whose immovable property may 
be subject to mortgages, charges, and 
liens.” The Act by its various sections 
makes careful provisions for the manage- 
ment of the estate while it is in charge 
of the authorities appointed under the Act. 
Section 3 provides that the holder and his 
heir @hall be incompetent to mortgage, 
charge, lease or alienate their immovable 
property, or to grant receipts for rents or 
profits and shall also be incompetent to 
enter into any contract which may ine 
volve them in pecuniary liability. The 
manager has by s. 4 been vested with 
large powers of management and for 
liquidating the debts due from the holder, 
By s, 8 he is entitled to determine the 
amounts of principal justly due to the. 
eréditors of the holders of the property 
and to the mortgagees on it. By s., 9 
he may enquire into the consideration 
given for leases or rent free and main- 


(D 40 OL J 331; 82 Ind. Cas. 886; A I R 1925 Qal. 
1 


(2) 45 I A 103; 45 Ind. Cas. 827; A I R 1918P O 
41; 46 O 1; 16 ALJ. 569; 5 P L W 64; (1918) M. 
WN 441; 24 M-L T 66; 2 OL 165; 8 L W 1865. 
r es 20 Bom. LR 856; 385 ML J 337 
A. o.oo : A 
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‘tenance grants (the grants were included ° 


in the section by an amendment made 
in 1909) and, regarding ‘leases ot grants 
of a later period if it appears insufficient, 
eancel them or cause the person so-in 
possession to pay such ‘consideration 88 
the manager may think fit. By ss, 47 
and 18 the manager has been granted 
the power to. lease and to mortgage and 
sell (in the latter cases with the assént 
of the Commissioner). As observed by 
Viscount Haldane in Raja of Pachete v. 
Kumud Nath (2). 

: “After considering the Act as a whole, their Lord- 
ships have arrived at the conclusion that the pri- 
mary intention to be collected from its language is 
that of providing, by a measure of local applica- 
tion, for the relief of the burdens affecting the land 
within Chota Nagpur owned by a class of land- 
holders there.” 


By s. 23 the jurisdiction of the Oivil 
Courts is saved with regard to the de- 
termination of the question of succession 
which it was admitted before us musi 
obviously include testamentary as well as 
non-testamentary succession. 


Such being the purpose of ibe Act 
namely, to vest the management of the 
estate in the manager appointed under the 
Act with the object of relieving the burdens 
affecting the land owned by the holder it is 
provided inthe Act thatafter the hokder 
hag been relieved of the burdens the estate 
shall be restored to him if he is alive at the 
time or to his heir (see 8.12). But in order 
to provide sgainst the contingency that the 
holder may not again burden the estate 
after it is released to him and thus defeat 
the very object of the Act provision has 
been made that ifthe holder again burdens 
the estate or attempts to burder®it the 
Collector may with the approval of the 
Commissioner again resume possession of 
the estate, but the estate shall thereafter 
not be restored to the holder even after 
the new debts have been paid off (see s. 12, 
proviso). 
` The question, therefore, is, whether by 
reason of the words used ins, 3 of the Act 
namely, 

“So long as such management continues the holder 
* of the said immovable property and his heir shall be 
incompetent to mortgage, charge, lease or alienate 
their immovable property or any part thereof or to 
grant valid receipts for the rents and profits arising 
or accruing therefrom” í 
the holder is prohibited from making a wil). 
The argument advanced by the appellant 
was that if the scheme of the Act is care- 
fully examined the holder should be held to 
-be incompetent to make a will firstly 
“because the word ‘heir’ has been used in 
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the Act as meaning an heir on inteStacy 
and the word devisee or legatee is not to- 
be found in it and is repugnant to, the 
whole scheme of the Act; secondly b&cause 
the word ‘alienation’. used in s. 3 must 
include alienation by means of a wills 

It is needless to refer to the large num- 
Ber of cases cited by the learned Advocate. 
for the appellant which lay down that the- 
owner of an impartible Rajwhether it is 
governed by the Mitakshara or the Daya- 
bhaga School of Hindu Law, is not debasred 
from making a will with respect to it, tbe 
reason for the rule so laid down being that 
the power of alienation by gift ynter vivos , 
carries with it a testamentary power. But 
the only question is whether the Act cone- 
templates alienations which are prohibited 
by it as being alienation inter vivos or 
alienations by will also which come into- 
operatien only on the death of the testator 

It is argued on behalf of the respondent: 
that although the word “alienation” ordi- 
narily means alienation of all kinds but 
applying the principle of ejusdem generis 
the general words‘in s. 3 following specific 
words and again being followed by specific: 
words compel us to interpret the meaning: 
of the word alienation as being an aliena- 
tion inter vivos only. In my opinion this: 
argument is sound. The preamble of the 
Act as already indicated is to give relief’ 
tg the holders whose property may be sub- 
ject to “mortgages, charges and liens”. 
All these three kinds of alienations are 
alienations inter vivos. The Act by its. 
several provisions already referred to for- 
bids the holder to create these kinds of 
ealjenations and empower the manager. 
to cancel these alienations. It will be 
noticed that” the word “lease” is not men- 
tioned in the alienations in the pream- 
ble, but as the manager has to administer 
the estate in the sense of paying off the 
liabilities and debts due on it he has been 
given power under s, 9 to enquire into the: 
consideration for the leases and if they 
appear insufficient to cancel them. If the 
holder on the other kand during the course: 
of the management creates a -mortgage, 
charge, lien or grants a valid receipt for 
the rents and profits arising and accruing 
therefrom these acts of the holder are also- 
avoided by s.3. The combined effect of 
the provisions of ss. 3 and 9 as construed’ 
in the light of the preamble induces me 
to hold that the object is that the manager 
shall have unfettered power of management 
and control over the property so that he- 
may apply the rents and profits of the land: 
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the burdens created on it by the holder 
before the provisions of the Act were 
brought into operation for his.benefit. The 
Act does not make the manager the holder, 
of the gstgte but merely prohibits the holder 
in his own interest from exercising the acts 
.of ownership so that they may not interfere 
with the wide powers given to the manager 
to manage the estate. 5 
It must be admitted that a will speaks 
from the death of the testator and so long as 
the testator is alive the will is merely an 
expression of his intention how the pro- 
perty should devolve on his death. It is, 


° therefore,” difficult to see how the mere 


execution of a willis an alienatjon of the 
Property—as was sought to be contended 
at one stage of the argument—when it can 
in no way affect the possession of the estate 
bjethe manager. . è 

But a more sêrious argument was ade 
vanced that in any case a will amounts to 
an alienation operating at the time of 
the death of the testator and, therefore, it 
was argued that where the debts and 
liabilities due from the holder*have not 
been paid off at that time the will would 
then amount to a disturbance of the posses- 
‘sion ofthe manager and thus render several 
Provisions cf the Act nugatory. But the 
‘answer to this contention is that the posses- 
‘sion of the manager is not at all affected hy 
‘the succession to the estate created by the 
testator., The manager is Tequired by the 
‘statute to continue in possession of the 
‘estate of the holder so long as the debts 
‘and liabilities are not paid off and as 
Provided by s. 12 must give up possessipne 
-a8 goon es the debts and liabilities are paid 
‘off. The. question as to who sudceeds to the 
Raj 18 aquestion which can only be deter- 
mined in the case of a dispute by the civil 
authorities ae specially provided by s. 23. 
Tt may; be observed that by an amendment 


` made in 1909 the requirement that in all 


‘such suits the manager shall be a party has 
‘been omitted. It is obviously undesirable 
‘that such a serious guestion should be 
-decided by the revenue authorities. 

Again, I do not see what difficulty arises 
if the word ‘heir’ is taken to mean an beir 
‘on intestacy only as contended for by the 
learned Advocate for the appellant. It only 
means that the manager when he comes 
to relinquish the estate will relinquish it to 
ithe heir, and if some body else has a better 
‘title as a devisee under a will that question 
‘will be determined by the Civil Courts 
under s. 23 and such a person if he is suc- 
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cessful will recover possession from the 
heir. But Iam inclined to take the view 
that ase the Act is obscure the word 
‘heir’ has been loosely used inthe Act 
and may be taken to include a person 
who has a tight to succeed in law tothe 
holder, In the present case I notice that 
tbe manager relinquished the estate to the 
legatees and not to the heirs only. No 
bédy has suggested that the present suit 
is incompetent by reason of the fact that 
the manager has relinquished the estate 
to tbe legatees. The question of title is 
always open to be decided by the Civil 


‘Courts in a proper proceeding. 


An examination of the terms of s. 12A 
lead to the same conclusion. By s. 124 (4) 
the Deputy Commissioner has power to 
ascertain on enquiry (with a view to resume 
possession of the estate of the holder with 
the approval of the Commissioner) if the 
holder since the estate was restored to him 
has made or attempted to make any 
alienation or charge without the previous 
sanction of the Commissioner. But in the 
course of the enquiry he is bound to 
consider and place on record all represen- 
tations made by the person in whose 
favour such alienation or charge is made. A 
devisee under a will has no present right 
tilbthe testator is dead. Now can such a 
person make any representation to the 
Deputy Commissioner ? Obviously not. This 
strongly suggests to my mind that the 
word alienation in this section means alien 
ation inter vivos. i 

In the case reported in Protap Chandra 
Deo v. Jagdish Chandra Deo (1), a Division 
Bench of the Calcutta High Court examined 
the pr@visions of the Act with great minute- 
ness and came to a similar conclusion and 


-held that the restrictions as to the aliena- 


tions mentioned in the provisions of the 
Act referred only to alienations inter 
vivos having present operation and not to 
testamentary dispositions. It wag argued 
on behalf of the learned Advocate for the 
appellant that the observations of the 
learned Judges of the Calcutta High 
Cqurt were in the nature of obiter 
dicta because the will in that case was’ 
executed on May 11, 1905 about three 
months before the notification was made 
under the Act vesting his property in the 
manager, I do not agree that these observa» 
tions were obiter dicta because no matter 


.when the will is made whether before or 


after the property went in change of the 
Manager under the Act the alienations 
would take effect at a time after the estate 
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had come under the charge of the manager. * It may also be pomnted out that whefiaver 


I respectfully agree with these observa- 
tions of the learned Judges of the Galcutta 
High Court. 

In Mohammad Sayeed v. Muhammad 
Ismail (3), the question arose for decision 
whether a will (a gift at the timetof death to 
a Muhammadan) was an alienation falling 
within the prohibition in section 325A of 
the Civil P. O. (Act XIV of 1882) whieh 
corresponds to Scb. JI, para. 11 of the 
present Code. In tbe Third Schedule pro- 
vision is made for execution of decrees 
by Collector. By s. 68 the Local Govt, may 
declare by notification in the local official 
gazette that in any local area the 
execution of decrees in cases in which 
the Court has ordered immovable propers 
ties to be sold shall be transferred to the 
Collector. Then by para. 11 of Sch. III it 
is provided that 

“go long as the Collector can exercise or perform in 
respect of the judgment-debtor’s immovable property, 
or any part thereof, any of the powers or duties 
conferred or imposed on him by paras. 1 to 10, the 
judgment-debtor, or his representative-in-interest 
shall be incompetent to mortgage, charge, lease or 
alienate such property or part except with the written 
permission of the Collector’. 

It will be noticed that the words which 
impose these restrictionson the judgment- 
debtor or his representative-in-interest 
during such time are exactly the same 
as in the provision of the Act which we 
are considering. 


It was argued before the Division Bench 
of the Allahabad High Court that a will 
comes within the term alienate as mentioned 
in these words but they overruled the 
contention in these words at p. 235* : 

“We are unable toagree with this contenson. The 
word ‘alienate’ in our opinion was used ejusdem 
generis with the words preceding, namely, mort- 
gage, charge, lease, and manifestly contemplates a 
transfer which would have present éffect and not 
a devise which can only have operation after the 
death of the testator. In thisview the will was not 
Me and the lady was not incompetent to make 
it. 

This decision in my opinion helps a 
jortiori to construe the terms of s, 3 of 
the Act where it will be noticed the word 
alienate follows the words used in the 
Allahabad decision and is also succeeded 
by the words" "to grant a valid receipt 


for the rents and profits arising or accru» ' 


ing therefrom" indicating to my mind that 
the import of the word “alienate” should 
be construed on the ejusdem generis 
principle. 


-(8) 33 A 283:8 Ind. Oas. 834; 7 A L J 1176. 
“Page of 33 A.—[Ed.] 





it is intended ` to restrict alienation by 
will or to prevent adoption of a ward if 
is expressly so provided, for instanc’ in 
the Mad. Court of ,Wards Acts 8. 

(c) and (d) of Act I of 1902. in, the Ben. 
Court of Wards Act IX cf 1879, 
& 61. in the Bom. Act I, of 1905, 
s. 38 andin e. 370f the U. P. Court of 
Wards Act. ; a 

After this judgment was prepared I have 
come across the case of Hukum Chand Y. 
Ran Bahadur Singh (4), In that case their 
Lordships of the Judicial Committee had to 
construe the provisions of the Act in order to 
consider what are the position, legal status 
and rights of the manager appointed by 
virtue of the Act. Lord Shaw of Dunfermline 
in delivering the judgment of the Board. 
examined most of the provisions which 
I have examined above, namely, 88. 2,63, 
10, 12, 13 to 18 afd came*to the conclusion 
at p. 213* that 

“Tt is clear that the owner is disabled not only 
from acts of management but from mortgaging, 
charging, leasing or alienating the property, whereas 
on the other hand the “manager 18 vested and alone 
vested with such powers”. ; . : 

The importance of this observation ís 
that it indicates very strongly that the 
interpretation which I have endeavoured 
to put upon the meaning of the word ‘aliena- 
tion’ is correct. Again at p. 214* after 
referring to the effect of ss. 19, 20 and 21 
His Lordships observed : 

“In the opinion of the Board it is necessary to 
give very full and careful effect to the ‘position of 
a manager vested under the eAct, in the manage- 
ment of the property of the nature already described. 
It is, in their Lordships opinion, clear that the 
ewner of such property is expressly disabled from 
making any effective contract with regard to it anc 
it is equally clear that no other officer, whether 
political or departmental, could occupy the place, or 
enjoy or exercise the rights, of the disposal of the 
estate the management of which estate is vested in 
the manager and the manager alone.” 

This passage again shows that the Act 
is prohibiting the owner from making any 
effective contract with regard to his proce 
perty. The execution of a will by the 
owner is in no sense any contract with 
regard to the property. . 


For these reasons I agree that the learnec 
Subordinate Judge has taken a correct 
view and hold that the Raja was not 
incompetent to make the will of Feb- 


(4) 51 I A 208; 80 Ind. Oas. 841; A I R1924P O 
156; 3Pat. 625; 34M L T 120; (1924) M W N 710; 
47 MLJ 562: 22 A L19353% 5P L T 639; 21 L W 
l; LR 5A (P O) 190; 29 O W N 342; 3 Pat. L R 157 
(PO. 
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Tugs} era by reason of any prohibition* 


in the Act, 
Some argument was finally advanced on 
the” question of mesne profits., The learned 
Subordinate Judge dealt with this matter 
under, issue No, 10, He found „that after 
the estate was released the legatees have 
. een IN possession and that the defendant 
No, 1 and the mother of defendant No. 2 
who died in March, 1934, got their name 
mutated in the land registration depart- 
ment and they are in possession since then. 
The plaintiff claimed mesne profits from 
March 21, 1934 from the defendants when 
the succession opened out to the plaintiff, 
But as the plaintiff has not 
been able to establish his title no enquiry 
Into the amount of mesne profits can be 
gono. into in these proceedings. I would 
dismiss the appeal with costs. 
Harrles, C. J—I agree, It was,conced- 
ed by Counsel for the appellant in this 
case that in the events that had happened 
Raja Bhikhambar Singh, the last holder of 
the Raj, could have disposed of the property 
by will but for the provisions of the Chota 
Nagpur Encum. Estates Act. It was 
however, strenuously argued that Act 
deprived the Raja of the power to make a 
will and that the will which he made was, 
therefore, invalid, 
It is to be observed that the Act does 
not expressly deal with testamentary powan; 
but it was urged: that the Raja’s »power 
to make a will was taken away by 6.3 of 
the Act.” That agction provides that when 
the management of an encumbered estate 
5 taken over under s. 2 of the Act the 
holder of the Estate and his heir shal 
-bò Incompetent to mortgage, charge, lease, 
or alienate their ‘immovable property or 
any part thereor, or to grant valid receipts 
for the rents and profits arising or accruing 
therefrom. It was contended that thie provi- 
Bron expressly prohibited all forms of aliena» 
tion and that it covered a devise of property 
by will. There can beno doubt that a devise 
Operates asan alienation of the property at 
the testator’s death; but it was urged on behalf 
of the respondents that this provision only 
probibits alienation during the life-time of 
the holder of the encumbered estate. The 


words appearing in a statute must be - 


Siven their natural meaning whenever pos- 
sible, but a restricted meaning must be 
given in cases where it is clear that such 
Testricted meaning was intended. The 
word “alienate” in this provision follows 


the words “shall be incompetent to mort- 
gage, charge, lease” immediately following 
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them must be construed as alienation inter 
vivos. Following the phrase “alienate 
their “mmovable property or any part 
thereof" follow these words “or to grant 
valid receipts -for the rents and profite 
arising or accruing therefrom.” This latter 
provision applies to acts inter vivos because 
receipts for rentas and profits can only be 
granted by the person who is the actual 
landlord or holder of the land. It will, 
therefore. be seen that the word “alienate” 
appears in a provision which otherwise 
applies to acts done in the lifetime of the 
holder or his heir. The word “alienation” 
also appears in s. 12-A of the Act, which 
provides for the continuance of certain dis- 
abilities after the restoration of the property 
to the owner thereof. Sub-s, (1) provides that 
in which cireumstances the owner shall 
not be competent without the previous 
sanction of the Commissioner (a) to alienate 


such property, or any part thereof, in any 


way, or (b) to create any charge thereon 
extending beyond his life-time. The pro» 


hibition here is against alienation of the 


property in any way, and at firat sight 
that is wide enough to cover not onlv aliena- 
tions inter vivos but alienations by will. 
However, on consideration of the other sub- 
sections of s. 12A, it appears tolerably 
claar that the prohibition against alienation 
in this section is directed against aliena» 
tions inter vivos. The prohibition is against 
alienation without previous sanction of the 
Commissioner. As a devise of property 
does not operate as an alienation until the 
date of death, it is difficult to understand 
how previous sanction of the Commissioner 
could be obtained for such alienation. It is 
true that the Commissioner could be asked 
for his sanction toa proposed alienation by 


will; but such alienation might never 
take effect by reason of the revo- 
cation of the will or a transfer of 


the property inter vivos. Bub's. (4) of 
s. 12A provides that the Deputy Commis- 
sioner may, on obtaining information that 
the owner of the estate has made or attempt- 
ed to make any alienation in contraven- 
tien of that section, conduct an inquiry, 
and in that inquiry he has to hear any 
representations made by the holder and 
by the person in whose favour such alien- 
aticn is alleged to have been made, This, 
in my view, suggests that the alienation 
referred to in the section is an alienation 
inter vivos. The devisee has no interest 
in the property until the death of the 
testator, and the inquiry contemplated: in 
sub-s. (4) could not be made-upon the- 
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Deputy Commissioner. obtaining informe 
ation that the holder has made a will. There 
would be no person in whose faveur an 
alienation had been made until the death 
of the testator and then it. would be 
impossible for the Deputy Commissioner 
to hear any representation made by the 
holder of the estate who made the will. 
Sub-section (5) of s.12A provides that if 
after inquiry the Deputy Commissioner is 
satisfied that thelholder has made or attempt- 
ed tomake an alienation, he may request 
that the provisions of the Act be re- 
applied to the holder, and the provisions 
of the Act may be so applied aud the 
manager reappointed. This sub-section 
also, in my view, contemplates an aliena- 
tion inter vivos, because a will does not 
operate till death, and then it would be 
too late to re-appoint the manager and vest 
in him the property of the holder. In my 
judgment the words “alienate” and “aliena- 
tion” used in s. 12A mean alienation inter 
vivos, and in my view the eame meaning 
must be given to the word “alienate” in 
8. 3 of the Act. 

The preamble of the Act sets out its 
object and purpose and that is to relieve 
holders of land in Ohota Nagpur who may 
be in debt, and whose immovable property 
may be subject to mortgages, charges and 
liens, The Act divests the holder of the 
property for the time being of all powers 
of mansgement and vests the same in a 
manager appointed under the Act. The 
holder of the encumbered estates still 
remains the owner, but he cannot interfere 
with the management. To give the 
manager complete freedom of management, 
it was essential to take away from the 
holder ali powers of mortgsging, leasing, 
charging or selling the land. Otherwise, 
it would be impossible for the manager to 
arrange satisfactorily for the payment of 
debts. A devise in a will could not pos- 
sibly affect the management of the estate 
asit would not take effect until the death 
of the holder. Section 12 provides tbat the 
manager may continue in possession after 
the death of the holder until all the debts 
are paid, and then he must restore the 
property to the heir. It was urged that as 
the heir is mentioned in this section it is 
clear that the Act contemplated that the 
estate should in every case go to the heir, 
and such could not happen if the holder 
of the encumbered estate retained his 
testamentary capacity. It is true that the 
word “heir” appears in a number of sec- 
tions in the Act; but,-in my view, there 
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is nothing to suggest that the legisleévure | 
intended that in every case in which an’ 
encumbered estate was taken over under 
the Act the heir and the heir alone. should 
be the person entitled -to it on the death 
of the holder. Section 23 of the Agt makes 
it clear that neither the manager, Deputy - 
Cammissioner or Oommissioner have any- 
thing to do with deciding claims to succes- 
sion and the jurisdiction of. fhe Courts of 
Ohota Nagpur in respect thereof is not 
affected by the act, It may be that after 
the debts have been paid the Deputy 
Commissioner must restore the property to 
the heir ; but that. does not mean that the 
heir would be entitled to it as Sgainst a 
devisee under a valid will. The various 
sections of this .Act were very minutely 
examined by a Bench of the Calcutta High. 
Court in Pratap Chandra Deov. Jagadish 
Chandra Deo (4). That Bench came to the 
conclusion that a Will execifted. by an owner 
of an impartible estate at the time when his - 
estate had not come under the Encum. 
Estates Act, is vafid though at the time 
of his death the .estate had not . been. 
released from management under that Act. 
Tf the Act takes away the holder's power- 
to make a will, it must also invalidate a. 
will made before the estate of the holder: 
was taken over under the Act. As a will] 
speaks from death s. 3 of the Act would 
invalidate wills made either before or after. 
thé Act.came into operation in cases where 
the holder died whilst the estate was still: 
under management contemplated by the 
Act. I agree with Manohar Lall, J. that the? 
case in Pratap Chandra Deo Vv. Jagadish? 
Ghandra Deo (1), is a direct authority in:, 
favour of the validity of the will, and, iħ` ` 
my view, shold be followed. 

Words very similar to those appearing in. 
s.3 of the Act were given a restricted 
meaning in Muhammad Sayeed v. Muham- 
mad Ismail (3), in which it was held that 
the restrication against alienation contained 
in what is now para, li (1) of the Third 
Schedule to the Civil P.O. meant alienation 
inter vivos. That schedule deals with 
execution by Collectors and provides that 
the Oollector may manage the property for’ 
a period to enable decrees for payment of 
money to be liquidated. To prevent inter- 
ference in such management on the part 
of the judgment-debtor para. 11 (1) pro: 
vides : 

“So long as the Collector can exercise or perform 
in respect of the judgment-debtors immovable pro- 
perty, or any part thereof, any of the powers or 


duties conferred or imposed'on him by paras. 1 to 10, 
the judgment-debtor or his representative-in-interest 
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shall fbe incompetent to mortgage, charge, lease ore 
alienate such property or part except with the written 


permission of the Collector, not shall any Oivil Oourt | 


issug any process against such property or part in 
execution of a decree for the payment of money.” 


In this paragraph “the judgment-debtor 
or his, representative-in-interest” is madé 
incompteht to mortgage, charge, lease or 
alienate, whereas in s. 3 of the Encum. 


“Estates Act the holder or his heiris made 


so incompetant. A Bench of thé Allahabad 
High Court héld that the prohibition against 
alienation in: this paragraph referred to 
alienation inter vivos and could not pre- 
vent the judgment-debtor making a will 
which would operate as an alienation at the 
date of hi death, It is true that it is often 
dangerous to apply a construction given to 
a section in an Act to a similar section 
in a different Act. However, the provisions 
of the Third Schedule are in many ways 


‘silnilar to those of the Encum. Estates Act. 


Both provide for ‘a period® of management 
of an estate to enable debts to be paid 
without the destruction of the estate. The 
purpose of para. 11 of the Third Schedule 
is similar to the purpase of s, 3 of the 
Encum. Estates Act, and in my view the 
reasoning of the learned Judges in the 
Allahabad case applies equally to the facts 
of this case. Further there is an added 
reason in the present case for restricting 
the meaning of the word “alienate” in s. 3 of 
the Encum. Estates Act, because it appears 
immediately after words which refer “to 
alienations inter vivos and is immediately 
followed by words which clearly ralate to 
other acts which can only be done in the 
life time of the holder or his heir, That 
being so, it must, in my view, he held 


“ “that the prohibition against alienation’ in 


the Ohota Nagpur Encum. Estates Act is 
a prohibition against alienation inter vivos 
and does not affect the testamentary power 
of the holder, That being so, the will made 
“by Raja Bhikhambar Singh was not invalid 
and the defendante, who were the benefi- 
ciaries under the will, are entitled to the 
property. 

For these reasons I agree with Manohar 
Lall, J., that this appeal should be dismissed 
with ccsts. 


8. Appeal dismissed. 
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PATNA HIGH COURT 
Criminal Revision No. 206 of 1941 
° March 25, 1941 
ÅGARWALA, d. 
3 MANGAL SINGH AND otages 
— PETITIONERS 
e versus 

EMPEROR—Opposire Party 

Penal Code (Act XLV of 1860), s. 341—Wrongfut 
restraint—Complainant on tumtum—Accused ob- 
structing itand preventing complainant from pro- 
ceeding on his way—Offence under s. 341, held com- 
mitted. 

Where the complainant was proceeding on a road 
on tumtum and by obstructing the tumtum the 
accused prevented the complainant from proceeding 
on his way and assaulted him: 

Held, that the facts constituted the offence of 
wrongful restraint under s. 341, I. P. O. Jaggeshwar 
Das v. Koylash Chandra Chatterjee (1) and 155 Ind. 
Oas. 444 (1) (2), distinguished. , 

Cr. Rev. App. against an order of the 
Appellate Magistrate, Muzaffarpur, dated 
January 15, 1941. ; 

Mr, G. P. Shohi, for the Petitioners. 


The Govt. Pleader, for the Opposite 
Party. 

Order.—The petitioners haye been 
convicted of offences under ss, 323 and 


341 of the I. P. O., and sentenced to pay 
a fine of Rs, 20 each in respect of the 
conviction under s, 323 and to undergoa 
month's rigorous imprisonment in respect 
of* the conviction under s. 34). 

The facts were that the complainant, 
who is a Pleader living in the same village 
as the petitioners, was proceeding on a 
road on tumtum when the petitioners 
appeared, stopped the tumtum, abused the 
complainant and assaulted him with 
umbrella, slippers and slaps. In the 
course of this occurrence they wrongfully 
stopp% the complainant for about 15 
minutes, The evidence with regard to this 
occurrence has been found by both the 
Courts below to be reliable; but it is con- 
tended in this Court that the acts commit- 
ted do‘ not establish a charge of wrongful 
Testraint. It is contended that what was 
Testrained was the tumtum and not the 
complainant, Reference was madeto two 
cases which, however, donot support this 
contention. In Jaggeshwar Das v, Koylash 
Chandra Chatterjee (1) the facts were that ` 
the complainant had loaded certain goods. 
upon acart for the purpose of removing 
them when the accused came and unyoked 
the bullccks and turned the goods off the 
cart, It was held on these facts that the 
accused could not be convicted under 
8.341, In Durgapada Chatterjee v, Nil- 


(1) 12 0 55; 10 Ind. Jur, 297, 
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mony Ghosh (2) the facts were thai one 
Kalipada. purchased paddy which was 
loaded on the carts of the complainant. 
The accused prevented these carts from 
proceeding along the public way withthe 
object of compelling the payment of certafn 
dues to the landlord of the village. There 
is no evidence in that case that the 
complainant or anybody else was on the 
cart at the time they were obstructed. In 
the present case the complainant was on 
the tumtum and by obstructing the tumtum 
the accused prevented the complainant 
from proceeding on his way. These facts 
constitute the offence of wrongful res- 
traint. 

- With regard to the sentence, however, I 
would maintain the sentence of fine under 
s. 823 and change the sentence of impri- 
sonment passed for the conviction under 
3. 341 to a fine of Rs. 20 each or in default 
simple imprisonment for one week each. 


S. Order accordingly. 


(2) 39 O W N 143; 155 Ind: Cas. 444 (1); A I R 1935 
Cal. 252; 60 CL J 472; 36 Or. LJ 740 (1); (1935) Cr. 
Uas. 334; 7 R C 586. ` 
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RANGOON HIGH COURT 
First Appeal No, 29 of 1940 . 
May 29, 1940 
Mya Bu and Moszty, JJ. 
U MIN SIN—APPELLANT 
VENSUS 
KO KYE AND ANOTHER—RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 107— 
Rice mill leased for one month—If after expiry of 
lease unmilled paddy was left, fixed monthly rent was 
payable for five years—Lease held for over one year— 
Registration Act (XVI of 1908), s. 49 —"Lessees 
admitting lease but pleading inadmissibility .of lease- 
deed for want of registration—Court, if can go behind 
lease and determine validity—Plea taken by one of 
lessees—Lease found invalid — It is invalid against 
all lessees—Admission—Defendant admitting execu- 
tion of document but pleading it to be of no effect—It 
is no admission of liability. 

. Where a lease of a rice mill is executed for one month 
with a condition that if there was paddy left unmilled 
at the expiry of the lease a fixed monthly rent would be 
paid every month for five years, the lease is a lease for 
over one year and requires registration. 

- Where the lessee admits the lease but pleads that the 
lease deed is inadmissible in evidence for want of 
registration, the Court is fully entitled to go behind the 
lease and determine its validity. 35 Ind. Cas. 18 (4, 
relied on. 49 Ind. Cas. 278(5), referred to. 

And where such a plea of inadmissibility is taken 
ouly by one of the lessees and the lease is found to be 
invalid, it is invalid against all the lessees. 

An admission by a party that he had executed the 
document on which the plaintiff relies, accompanied by 
2 pleading that the document is of no effect, is no ad- 
mission at all of the defeadant’s liability. 
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. F. A. agaiùst theedecree of the Ditirict 
Court, Pyinmana, dated December 16, 1939 


~ - Mr, P. K. Basu, for the Appellant. —, 
. Messrs. E. Hay and K., N, Dangaki, for 
Respondents Nos, 1 anq 2, respectively. 


Mosely, J.—This appeal can Ye shortly 
disposed of. The*plaintiff-appellant, U Min 
Sin, sued the two clefendant-respondents, “ 
Ko Kye and his son E Maung, on, it was 
said, two agreemehts of lease®of December 
21, 1935 and January 2, 1936. The first 
one was a lease of a rice mill for one month 
from January 15, 1936 to February 15, 1936 
at Rs. 350 for the month. The second doeu- 
ment recited. that if there weis paddy 
left unmilled on February 15, Rs. 350. 


monthly rent would be paid every 
month for five years. The lease then 
was a lease for over one year and re- 


quired registration : vide s. 107, T. P. Alt. 
In a previous suit? (No. 1 06 1937 of the Sub. 
Divisional Court) the plaintiff obtained a 
decree against the defendants for nine 
months’ rent, Rs. 1,950. The present suit was 
filed in the District Court and was for 
Rs. 8,750, yent for 25 months from October- 
15, 1936 to November 14, 1938. 

The first defendant in his written state- 
ment admitted the allegations in para. lof 
the plaint, that is to say that he hired the 
mill on those two agreements. His defence 
was that he had given up the mill at an 
oval compromise relinquishing his claim to. 
compensation against the plaintiff for not 
allowing night work. How defendañt No. Us. 
Advocate, an experienced* Advocate, Mr, S. 
Roy Chowdhury, came to ovterlook the fack 
that Ex. B was unregistered I am totally at 
a toss to conceive. However this defect was” 
remedied in he written statement of defend- 
ant No. 2 filed by a different Advocate, U 
Hla Maung. This defendant merely said as. 
regards these leases that he was assured that 
he would be under no liability and so signed 
them. In para. 8 he said that these leases or 
deeds of agreement were inadmissible in 
evidence. What he obviously meant by this. 
is that he executed the leases but that they 
were bad leases fo? lack of registration 
and that the plaintiff could not sue on. 
them. The diary of March 15, 1939 “recites 
that the Advocate for the parties were 
present, (I presume this means all the. 
Advocates were present), when issues were 
framed, but for some extraordinary reason 
the Judge failed to frame an issue as to whe- 
ther the leases were valid or not. When it 
came to judgment, however, it appears that 
this point was raised in argument for the- 
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‘deferglants, and it also avpe&rs from the., 
heaxfing of the judgment that Mr. Chowdhury ` 
was the only Advocate who argued the case 
for she defendants, so the point must ' pre- 
sumally have- been raised by Mr. Chow- 
-dhury. The Judge decided, inter alia, that 
the suš fax rent did not lie on this unregis- 
tered lease, Ex. B. 

e Itis now argued joti us that the lea$e 
-or leases, having been admitted, need not 
have been preved. This might have been 
:so had defendant No. 1 only been concerned 
and had the point not been taken up for 
him and had the leases not been proved, but 
the leases were actually sought to be proved 

e on behalf pf the plaintiff. The rulings cited 
in this connection are Maung Kat v. “Maung 
So (1), Maung Wala v. Maung Shwe Gun 
(2), at p. 475 and Mallappa v. Matum Nagu 
-Chetty (3) Per contra, I note Kotamreddi 
Segtamma v. Krishnaswamy Row, 35 Ind. 
‘Oa. 18 (4), wherg a Benah of theeMadras 
High Court had previously held in the case 
of an unregistered lease that the Court 
-should not act on admissions made by parties 
in their pleadings when the documents 
whose execution or conterfts are thus admitt- 
-ed are not receivable in evidence ‘and when 
the admissions are accompanied by denial of 
liability on the ground of such defect. This 
-appears to me to, go.for granted, because an 
admission by a ‘party that he had executed 
the document on which the plaintiff relies, 
accompanied by a pleading that that docu- 
ment is of no effect, is no admission ®t all 
of the defendant's "liability. But it was also 
teld, (Per SadasivaeAiyar, J.): 


«Tf the legislative provision (here `s. 49, „Regis. 
Act) declaring such a document to be inadmissible 


in evidence or ‘ineffectual for certain purposes is based, 


®neeasons of public policy, a Court-ought to go behênd 
the admissions in the pleadings and refuge to act on the 
-adinitted facts in favour of either party. 


This ruling is not cited in- Mallappa `v. 
.Matum Nagu Chetty (3),: see also Muniappa 
Chettiar v. Vallachamy Munnadi, 49 Ind. 
Cas. 278 (5). In my oppinion} the trial 


Court, which could and ought to, have fram-. 
ed a formal issue as to the validity of thë: 


document was fully entitled to go into its 
validity in view of the pleadings - ahd, to 
come to the decision it did, which’ was ‘ob- 
viously a correct decison. Tf the document i is 


(MY 1897-01) 2 U BR 379. i 

(2) 1 E 472 (475); 82 Ind. Cas. 610; A I R 1924 Rang. 
57; 2 Bur. L J 188. 

(9) 42 M41; 48 Ind. Cas. 158; ALR 1919 Mad. 833; 
35 ML J 555; 8L W 522; (1918) M WN 719; 24 M L 
T 400. 

(4) 35 Ind. Cas. 18; A I R 1917 Mad: 718; 31ML 
J 240; (1916) 2 MW N 33; 20M LT 

(5) 49 Ind. Cas. 278; A TR tnd Nad, "1993 (1918) M 
W N 853; 25 ML T.19; SLW5 
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found to be invalid against one party it was 
rightly held to be invalid against both. As 
regards, the contention: of res judicata, it 
having apparently been held in the previous 
suit that Ex. B was a valid lease, itis only 
nétessary to point to the words of s. ll, 
Civil P. C. The Sub-Divisional Court was 
not competent to come to a finding in this 
sult subsequently filed in the District Court 
which was for subsequent rents of the value 
of Rs. 8,750. The suit was one for rent, not 
for damages for use and occupation. This 
appeal will be dismissed with costs. 

Mya Bu J.—I agree not-only in the deci- 
sions of my learned brother but also in the 
expression of amazement at the failure of 
Mr. Roy Chowdhury to raise a question as 
to the validity of the lease sued upon in 
ae KAN statement of his client, defendant 

o 

D. Appeal dismissed. 





MADRAS HIGH COURT 
Criminal Revision Case No. 257 of 1940 
Criminal Revision Petition No. 246 
of 1940 
October 29, 1940 

, LAKSHMANARAO, J. - 
THOÒNGA VEDAN alias CHINNA 
*‘NAICKEN a eens 


PERUMAL GOUNDAN AND OTHERS — 


RESPONDENTS 

Criminal Procedure Code (Act V of 1898), s. 147 
—Costs—No order as to costs made in decision 
under s. LAT Subsequent order for costs cannot be 
made. 

Where no order as o costs was made in the: 
decision under s. 147, Criminal P. C., the award of 
costs hy®% subsequent order cannot be ‘made, 


-Cr. R. C. and Cr. R. P. under ss. 435 
and 439 of the Code of Criminal Procedure, 
1898, praying the High Court to revise the 
order of the Court of the Sub-Divisional 
Magistrate, Namakkal, dated March 20, 1940, 
and. passed i in M. ©. No. 56 of 1939. 

Messrs. V. T. Rangaswami Iyengar and 
T. R. Ramachandran, for the Petitioners. 

Messrs. K. S. Jayar ama Tyer and 6. 
Arainachalam, for the Respondent. 

Mr. A.S. Sivakaminathan, for the Public 
Prosecutor, for the Crown. 

Order. — There was no order as to costs in 
the decision under s. 147 of the Criminal 
P. ©., and the award of costs by a subse- 
quent order cannot be supported. The. 
revision petition is therefore allowed and the 
order as to costs is-set aside. : 

SRE. Ge Petition allowed. 


ret 


1941 


` MADRAS HIGH COURT ~ 
Civil Revision Petition No. 592 of 1939 
August 15, 1940 e 
> Wapsworta J. 
OAIMAKURTI SESHAY YA—Pert:tronge 
HEY versus y = aa 

Sait HIRAOHAND CHUNILAL Frew,’ - 

} Rapeesentap sy UTTAMOHAND 

—RE3PONDENT~- — 

` Provincial Insolvency Act (V of 1920), ss. 72°(2) 
75—Before directing prosecution, notice to insolvent; 
if  essential—Decision to prosecute—Insolvent has 
right of appeal—Court’s refusal to prosecute on 
creditor's application—Credttor, if has right of 
appeal— Power to prosecute under 8. 72 (2)—Purpose 
and scope of—Bar of res: judicata against Court— 
Insolvency Court, tf can reconsider its decision not 
to prosecute in light of second application by credt- 
tor—Court prosecuting undischarged insolvent under 
8. 72 (2)— Before dismissal of appeal, insolvent 
obtaining discharge—Proceedings against him, if 
made void—Civil Procedure Code (Act V of 1908), 
8, 115—Mere question whether Court's order is wise 
or unwise cannot be gone into. = | 

Substantially the provisions of s.72 (2), Prov. 
Insol, Act, are analogousto those of s 476, Criminal 
P. O., and-the Insolvency Court should ordinarily 
give notice to the insolvent before directing his pro- 
secution. 

An insolvent has a right of appeal similar to that 
provided by s. 476-B, Oriminal P. O., against the 
order ofthe Oourt directing his prosecution. i 

Where the Court refuses to prosecute the ingol- 
vegt under s. 72, Prov. Insol. Act ona creditor's 
application it is doubtful whether the craditor has a 
right of appeal. e 

Under s. 72 (2\, there is & power, given, not to 
the interested party, but to the Court itself on being 
Satisfied that an offence of the kind contemplated: 
had been committed, to send the case tothe Magis- 
trate This is a power conferred not in the interests. 
of thisor that party, but in order that the Court 
itself may prevent an offence against the insolvency 
Jaw. Hence there can be no question ofa bar of 
res judicata operating against the Oourt. The In. 
solvency Court can, therefore, consider a decision. 
of its own not to prosecute in the light of a second 
application from the creditor, although the Court, 
will not ordinarily prosecute on the ‘strength 
of information on whichit has previously declined 
to act., x x 

Where the Insolvency Court prosecutes an undis- 
charged insolvent under as. 72. (7),and before the 
dismissal of his appəal against the prosecution ' the 
insolvent obtains his discharge, the discharge cannot 
render the proceedings against the insolvent void, 
151 Ind. Oas 1026 (4), distinguished. 

A mere question whether the order ofthe Oourt is 
wise or not cannot be gone into in revision, 


C. R. P. to revise an order of the Dis- 
trict Court, Guntur, dated March 7, 1939. ' 


Mr. K. Kameswara Rao, for the Peti- 
tioner. : 

Mr. K. Bhimasankaram, for the Response 
dent. 7 nq 


Order:—This civil revision petition is pre- 
ferred against a decision in appeal against, 
an order directing the prosecution of an` 
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. Gourt decides to prosecute an 
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insolvent for an` offence under s,'°72, 


Prov.- Insol. . Act, A preliminary objection 


wastaken by the respondent on the ground- 
that the -appeal’ itself was incompetent, 
The objecticn is based on English decisions, 
vide-In re Marsden (1), and Ex parteBrown 
Inve Appleby 62}, where it is held thab 
ander the corresponding provisions of thas 
English Ba.kroptey Act, no notice should 
be given to the bankrupt before d'rect= 
ing the trustee to prosscute for the offenca 
of obtaining credit without disclosingethe 
factof baukrup:cy and noright of appeal 
éxists in. favour of the person to ba 
prosecuted. It seems to me tha the above e 
decisions throw very little lignt on tha- 
question wh:ch I have to decide, 'Taa 
provisions: of the English Bankruptcy Ach 
though simivar, are not identical with thosa- 
of the Prov. I-sol. Act and the main 
reasone which einfluenced the English 
Courts in denying a rignt of appeal or 3 
right of notice to an insolvent are that 
the concession o such rigits would ba 
contrary to E glish - criminal procedure 
and would impli} that tne person to :be 
prosecutéd had to state his defence and 


submit to dec.sions in appeal before hbis . 


case was heard in the Oriminal Court. Ib 
cannot be urged that such a procedure is 
foreign to criminal procedure in India. e 


Substantially the provisions of s,72 (2), 
Prov. Insəl. Act, are anslogoas to those o. 
s. 476, Criminal P. O,and there is nothing 
unreasonabl: ia supposing that the insole 
vency Oonrt should ordisarily give notica- 
to the insolvent before direcsing hig 
prosecution or in hviding thas the decision 
to prosecute is a decision against whic. 
the aggrieved pirty nasa right of appea 
Similar to that provided by s. 4/68, Orimis 
nal P. O. I note that s. 75, Prov. Ingok; 
Act, gives a rigut of appeal toa person ag 
grieved not merely by an order mada 
but by:a decision come to. Waan tha 
insolvengs 
for an offence under s 72 of the Ac:, does 
it not make a decision which aggrieves 
the person tə bg prosecuted? Whether 
the ersditor who moves the Court to pro 
secute hasa grievance is another matter, 
There is a Nagpur decision reported in 
Pursingh v.-Atadadkhan (3), to the effect 
that he hasnoright uf appeal, Bat it -i9 


(1) (1876) 2 Oh, D 736; 45 L JKB 141; 34 L F 
700; 24 W R714. Ea ALSAN 
(3) (1876) 2 Oh, D 799; 45LIBK 115;35 L.P 
10; 24 W R 730, l g -$ 
(3) A I R 1933 Nag. 9; 41 Ind. Oas. 350; 28 N -Li BH 
286; Ind. Rul. 1934) Nag. 59.- SANG T pE ie 
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aonécessary for me t6, go. into that ques- 
tion -though ‘it may be noted as a matter 
of. iaterest that in the present case there 
had Been a prior refusal to . prosecute 
reversed on sppeal .at the instance of the 
creditor. eHowever that may _ be, J: hold 
that there was a right af appeal to the 
District Judge by the insolvent against 
the order of the Court directing his pro- 
gecution.. lt follows therefore that the 
correctness of the dismissal cf the appeal 
by he District Judge can be canvassed i in 
revision, | 
Two main grounds have been ‘urged in 
»Tevision, [he first is that the application 
“of the creditor is barred by res judicata 
by reason of the previous decision. On 
September 6, 1935 the creditor moved the 
Court to prosecute the insolvent for ob- 
taiying credit without disclcsiog that he 
wa an undischared insolyent. The then 
subordinate Judge refused to prosecute, 
directing the creditor first to establish the 
fact of his debt in a (Civil Court.- The 
creditor appealed to the District Judge. As 
I bave indicated, it is donbtful whether 
such an appeul lay. Nevertheleds, it was 
entertained and the District Judge took the 
réasonable view that the Subordinate Judge 
should’ himself have found out whether 
there, wae a primajacie case cu the facts 
before. refusing to. order prosecution. The 
iaiter was thérefore remanded to. tha 
Subordinate Judge who was directed to 
held an b quiry. into the facts On the 
day when.the inquiry should have been 
commenced. the creditor was ats-nt and on 
the insclvent denying his indebtedness, the 
pètjtion, was dismissed. An application for 
restora‘icn was made by the creditor, but 
was Tejected with an observation thet pere 
haps it is open to the creditor to fle a 
fresh petition. Tre creditor did file a 
fresh petition and the Subordinate , Judge 
he.d that there was.no bar by reason of 
the previous order which was one for 
default. Tre reasoning of the learned 
Subordinate J udge 1 is perhaps defective, but 
his conclusion js,.1 think, soucd. It was 

upheld by the D.s.rict Judge i in appeal, 

The picnt, as ‘L understand it, is mot whee 
ther the previous application was dismissed 
in default cr dismissed on the merits, 
Under e. 12 (2), there is a power given, not 
to tre interested party, but to the Court 
itself -on being satistied that an offence -of 
tLe kit-d contem plated bad been committed, 


to ‘send -the case to thé “Magistrate. “This: 
is a power conferred not in the -interests: 


of this” or ‘that party, - but in order “that 
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“the Court itself may prevent an offence 
against the insolvency law. Presumably a 
creditore who has been wrongfully induced 
to give credit. could himself complain tə 
the Magistrate “under 8. 72 (1) without 
obtaining the leave of the insolvency Court, 
We are not therefore concerned with tue 
question whether there is a bar of res 
judicata against the individual who gives 
thé information on which the insolvency 
Court acts, but whether the Court should 
or should not reconsider a decision of its’ 
own nct to prosecute in ths light of 
further- information. There can be no 
question of a bar of res ju lieata operating: 
against the Oourt. The most that can be 
said is that the Court cannot prosecute. 
for an offence cf which an accused person. 
has already been acquitted and the Uourt 
will not ordinarily prosecute on: the 
strength of information on which it has. 
previously declined to act. In -the present 
Case owing to the absence of the person 

who laid the information, ths Court de» 
clined to proceed with the prosecution. On 

the subsequent occasicn, the Ouurt had 
before it far more materials and reasonably 

came to the conclusion that a prosecution 

was desirable in the interests of the main.. 
tenance.of the insolvency law, It is no: 
longer a question whether the creditor should - 
succeed ‘or the insclvent should succ-éd. It. 
is ‘the question whesher the Court had. 
materials before it which. placed upon it a . 
duty to take action, In such circumstances 

no question of res judicata arises and if | 
it is a mere questicn whether the order 

cf the Oourt is wise or unwise, it is not 
sa matter that should be _ gone into in - 
revisions 

The second contention * is ‘based on a. 

decision: of the Oalcutta High Court re- 
ported in W. D. Jorden v, Mahadeo Lil. 
and Bros. (4), to the effect that after an tnool- 

vent has obtsined a ‘discharge, , the insol- 

vency Court has no jurisdiction to direct 

prosecution under 5. 72 (2),. Prov. Insol. 

Act. Assuming that this decision is 

correct— though, there are criticisms which 
might be urged against the reasoning wita 
which it is supported—it bas tomy mind 
no, bearing on the presentcase, When tre 
insolvency Court directed this complaint 
to be tiled, the ‘present petitioner was an 
undischarged insolvent over wyom the ins 
solvency Court certainly -had jurisdiction. 
The complaint therefure was tiled by: the ` 
‘Court - ‘empowered to institute proceedings. 

(4). 610 605; 151 Ind. One. 1028; AIR 1934 wah 

264; 59.0 L J 399; JRO 201. KG 7 
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When the insolvent appealed to, the Dis- 
trict Judge, there was presumably a:com- 
plaint pending before the Magistrate and 
that complaint.had: been..reguiarly institut- 
ed. During the pendency of the appeal 
before the District Judge, the insolvent 
obtained his-discharge. It is argued that 
the judgment of the District Judge dis- 
missing the appeal amonnte' to -an- order 
under 8. 72 (2), Prov. Jusol. Act, directing 
the filing of a complaint and that having 
been passed after the discharge of the 
insolvent, that order is wi-hout jurisdic“ 
tion. I-cannct accept this contention, We 
are. not here. concerned with a decree of 
the trial Court becoming merged in the 
decree. of the Appellate Oourt. We are 
copcerned’ with the act of the insolvency 
Court in fiting a complaint which act is 
subject to review by an Appeilate Oourt 
under s, 75. Pr v. Insol. Act. It cannot 
‘be contended that when the Appellate 
Court declinesto stop the proceedings in- 
-stituted by the ins*lvency Usurt, it is for 
the first time instituting those proceedings. 
The proceedings have already: been insti 
tuted, and all that has happened is that 
an attempt to get them stop;ed has failed. 
They were instituted- when the Onurt 
directing them had jurisdiction and the. 
subsequent discharge of tbe ins Ivent Be- 
fore the appeal was di: missed cannct make 
those proceedings void. “In ‘the result, 
therefore, I dismiss the civil revision petis 
tion with costs. : 


ND. Petition dismissed, 





CALCUTTA HIGH COURT”? 
Appeal No. 213 of 1439 (S. M, A.) 
May 30. 1940 
Eve cey, J.. 

LAKSHMI NARAYAN KOLLEY-. 
—JUDGMENT- DEBrOR—APPELLANT ` 
- versus ; i 

LALIT MOHAN BHATTACHARTEE, 

SECRETARY CHAFRA-SERAMPORE 

OO OV ERATIVE OR“DIT SOCIETY 

_ _” ETD, —VECREE*H“LDBR—RESPON DENT ° 
Co-operative Societies Act (Il-of 1912), 3, 43— 
Rules under, r. 22— Award under—Date of award— 
Execution application within three years from date 
of communication of award to party, is within 

time. og 

In the cage'of anawafd made under r-220f tha 
rules framed under the Co-operative Societies Act, 
The date of the award should be regarded as the 
date on which such award’ is officially, communicat- 
.ed tothe person or persons affected thereby and not 
the ‘date ofthe decision of the arbitrator, An 
execution application filed within three years of the 
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“date -on whieh award is communicated to the party 


will be within time. Sreenath Chatterjee v. Kytash 
Chunder (1) and Dutto Singh v. Dosad Bahadug (2), 
applied. WA . : — 

A. from the appellate order of the Sub” 
Judge, First Court, Hooghly, dated June 3» 
193 A f 


Messrs. Gopendra Nath Das and Lala 
Hemanta Kumar, for the Appellant. 

Messrs. Binode Charan Ded and Sailendra 
Nath Mitra (Jr.), for the Respondent. , 


Judgment.—The judgment-debtor is 
the appellant in this case and the decree- 


holder is the Chatra-Seramporee Co-operae ° 


tive Credit Society Ltd. It appears that in 
193? a dispute arose between the jadgmente 
debtor and the Co-operative Credit Society, 
which was referred to the Registrar under 
the provisions of r. 22 of the ‘statutory ruges 
framed ander ‘8, +43, Co-operative Societies 
Act (II of 1912). The Registrar referred the 
matter to the Assistant Registrar whoon 
May 31, 1932 recorded an order in favour of 
the Society which entitled the latter to realize 
the sum of Rs. 114-12-0 from the jadgment- 
debtor together with interest at the rate of 
98. per cent. per annum. No steps appear to 
have been taken to communicate this award 
officially “to any of the persons affected. 
thereby until October 13, 1935, when it was 
forwarded to the Society with the Assistaat 
Registrar's letter: No. 13449-B of that date. 
Admittedly, awards under r. 22, Co-operative 
Societies Rules, are executable a8 decrees 
and this being the case,” the provisions of 
Art. 152 (1), Lim. Act, will’ apply. I 
therefore follows that the Society should 
‘have applied. for execution within three 
yeurs of the date of the award. Actually 
they instituted execution proceedings on 
October 26, 1938, which was the re-openiag 
date after the Oivil Court vacation of 1938, 
In these circumstances, the execution pro- 
ceediugs taken by the Society are within 
time if limitation runs from the date of the 
Assistant Registrar's letter, by which the 
award was communicated to the Society, 
but will be out of time if limitation is held 
to run from the date of the order which 
was made on May 31, 1932. The question 
therefore which requires consideration ig 
whether the date of the awardshould be 
deemed to be the date of the decision of 
the arbitrator or the date on which such 
decision is communicated to the party 
concerned, 

Rule 22 of the rules under thé Co opera» 
tive Societies Act, which prescribes the pro- 
cedure to be followed in connexion with 
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matters of this sort, does not provide that 


the decision'of the Registrar or the award 


of af arbitrator appointed under the rule, 


‘should be communicated to any ‘of the par- 
ties directly interestéd in that decision or 
award.’ Kit obviously it must be taken to 
-be the intention of the framers of the ruels 
‘that a decision of this nature should be 
communicated to the parties affeeted there- 
by. In this cénnexion, it may be noted that 
there is also no provision in the rules con- 
taixfed in Sch. II, Civil P. C., that, in con- 
nexion with ‘an arbitration without the 
intervention of the Court, an award should 
actually be communicated to the parties 
concerned, In such matters, Jimitation as re- 
gards the filing of the award, runs from the 
dete of the award under Art. 178, Lim. Act, 
and-it has “been held by this Court in 
Sreenath Chatterjee v. Kylash Chunder (1) 
and Dutto Singh w Dosad Bahadur f2), that 
in such a case tke date of the award does not 
mean the date written therein, but the time 
when it ig. handed overeto the parties, so 
that they may be able to give effect to.it. 
Similarly, in connexion with the matter 
with which we are now dealing, it is clear 
that the party in whose favour an award 
has been made, cannot give effect toit until 
it has. been communicated to him, and; in 
my view, the principles laid down in the 
above mentioned cases should be applied in 
ealculating the period of limitation for exe" 
cuting -as ‘a decree an award made*under 
r. 22 of*the rules framed under the Oo- 
operative Sccietieé Act. In this view of-the 
oase, the date of the. award should be.re- 
garded es the date on which such award is 
cficially communicated to the personeor 
persons affected thereby. That ,date in. the 
present case was October 10, 19:5. As the 
last date for taking execution proceedings 
under. Art. 122 (1), Lim. Act, fell with- 
in the Civil Court vacation of 1938, the res 
quisite application for execution was made 
on the re-opening. date, viz., on October 26, 
soit must be regarded as within the time. 
The decision of the lower Appellate Court is, 
therefore, correct and*it will be affirmed, 
This appeal is consequently dismissed. I 


make no order with regard to costas Leave 


to appeal under cl, 


15, Letters Patent, is 
refused. : ' 


D Appeal dismissed. 
(1) 21 W R 248. cr aa Fes 
(2) 9 O 575, 
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`e + MADRAS HIGH COURT ° 
Civil Revision Petition No 1723 of 1938 
. August 26, 1940 | 
Wavsworta AND PATANJALI SASTRI, JJ. 
* PALANI GOUNDAN— PETITIONER 
yersus ; 7 
MUTHUSWAMI GOUNDAN— RBAPONDBENT 

Madras Agriculturists Relief Act (IV of 1938), 
ss. 11, 19— Interest on costs, if excluded from scaling 
down operation. : 

There is nothing in the Act which excludes from 
the scaling down operation interest on costa. . There 
is nothing ins, 19 which is inconsistent with the 
view that the appropriation therein provided for 
was intended to be only in respect of the principal 
sum for costs or that this provision had any other 
object than to give effect tothe provisions of s, 11, 
When there isa decree for costs which forms part 
of a decree being scaled down under s. 19, the proe 
visions of the decree relating to interest on costs 
should be amended by the process laid down in sa, 8 
and 9. 

O. R.P. to revise the order of the Sub» 
Judge, Coimbatore, dated November 15, 
1938. 


Mr. S.Ramachandra Ayyar for Mr. M, Kri- 
shna Bharathi, for the Petitioner. 


Mr. A:C. Sampath Iyengar, for the Respon» 
dent. 


Wadsworth, J.—The petiticner was 
defendant No, 3 in a mortgage suit and he 
applied under ss. 8 and 19, Mad, Act IV of 
1938, to scale down the decree. The learned 
Subordinate Judge has given decree for 
the principal amount of the debt with ine 
terest at 6 percent. from October. 1, 1937- 
and also for Rs. 1,855-3-0 for costs and has 
provided that this amount awarded for 
costs shall carry interest at 6 per cent. from 
the date of the decree which is March 12, 
1932. Petitioner seeks torevise this order by 
applying to the decree for costs the scaling 
down provisions of the Act so as to cancel 
the interest as on 1-10-1937. There is nothing 
in the Act which excludes from the scaling 
down operation interest on costs, The prin- 
cipal sections dealing with costs are es. 11 
and 19. Section 11 states that where a debt 
includes any sum decreed as costs by any 
Court or sums lawfully expended by a morte 
gegee or other person in order to preserve 
the property mortgaged such sum or sums 
shall be recoverablein additionto the sum 
recoverable under the provisions of ss. 8 
and 9.“ We doubt whether this section was 


‘ingended to safeguard not only costs - but ine 


tefest thereon, for the section couples costs 
with sums recoverable as having been law- 
‘fully expended by a mortgagee.:Such sums 
would normally be added to the principal 
‘amount of the mortgage and would bear 
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interest at the contract rate. If it had been < Procedure Code (Act V of 1908), discharging fend- 


the intention to exciude interest on ‘such 
sums due to the mortgagee from the scaling 
down provisions, surely there would have 
been an express indication of the fact. We 
are constrained tothe view that there was 
no intention to safeguard interest on sums 
payable toa mortgagee and if there was no 
such intention, similarly there can be no 
intention to exclude from the scaliag down 
provisions interest on any sum decreed as 
costs. 4 
- The other main provision relating to costs 
is found in the proviso to s. 19 which is to 
the effect that payments in respect of a 
décree shall first be applied in payment of 
all costs as originally decreed to the credis 
tor. It is contended. that the phrase “costs 
as originally decreed" means costs without 
any scaling down. It is equally likely that 
the phrase was intended to mean the prin: 
cipal amount of costs and to exclude inter- 
est thereon. At any rate, there is nothing 
in s. 19 which is inconsistent with the view 
that the appropriation therein provided for 
was intended to be only in respect of the 
principal sum for costs or that this provi- 
sion had any other object than to give effect 
to the provisions of s. 11. We are of opinion 
that when there is a decree for costs which 
forms part of adecree being scaled down 
under s. 19, the provisions of the decree re- 
lating to interest on costs should be amende 
ed by the process laid down in ss. 8 and 9. 
In the present case, the result will be that 
the amount decreed for costs will carry in- 
terest at 6 per cent. per annum with effect 
from October 1, 1937. The revision petition 
is allowed with costs and the decretal order 
of the Jower Court will be amendeg in the 
light of this judgment. i 
N.B, _ Petition allowed. 


ee 


: NAGPUR HIGH COURT : 
Miscellaneous Oivil Oase No. 65 of 1940 
- + March 27, 1940 
l PURANIK, J. . = 
LALSA MOTISA-—PLAINTIPR— 
APPLIOANT 
© versus- ` Reto 
BHAGWANT RAMJI NAIK KANAO. | 
vs AND OTHBRS— DEFENDANTS 5 
= - —NON-APPLIOANTA - 3 
Practice—Appeal—Decree- adjudicating rights 
between defendant No. 1 and plaintif/—Other defend- 
ants’ discharged under O. I, r.10, Civil Procedure 
‘Code. (Act *V -of- 1908)—Appeal -against decree— 
Question of liabilities of- defendants , discharged 
cannot be agitated—Order- under -0.-5, r.-10, Oiii 


ants-on ground. that there wasno cause of action— 
Appeal, if maintainable. Pk : ee 

The judgment .and decree of the Court below did 
not contain any adjudication regarding tho disability 
of defendants Nos. 2 to‘ 9- who were’ discharged 


‘under O I, r-10 by a Separate order. passed by 


the Oourt.e The decree in. the casa was % decree 


_ which could be said to, be adjudicating the ques- 


tions as betweeen the plaintiff on the one hand 


and defendant No. 1 on the other only: a 
Held thatein an appeal from such a decree it was 
not possible for the plaintiff to ehave raiead the 
contention regarding the liabilities of defendants 
Nos 2 to 9. 176 Ind. Oas, 33 (3), relied on. 
Where the name ofa defendant ‘is struck out 
under O., I, r..10, Civil P. O., onthe ground that 
the plaint does not disclose any cause of action 
against him, the order operates asa flecree and ia A 


appealuble as such. 
[Case-law relied on.} 


Misc. O. O. for revision of the order First 
Additional District Judge, Akola, dated 
November 20, 1939. ` 2a a 

Mr..W, B. Peadharkay for the Apþlie 
cant. 5 : 


Order.—This is an application, for 
revision against:ùn order passed by the 
lower Court on November 20, 1939, dis. 
chargingthe defendants Nos, 2to 9 from 
the suit. In the application for revision 
Counsel for the applicant prayed that this 
Court may be pleased to set aside the 
finding and: the order of discharge and to 
send -thecase back for further trial ahd 
for passingif possible a decree against 
fhe defendants and it was also prayed in 
the alternative that . assuming that no 
revision lay this petition might bé accepted 
by way of appeal and “justice be done to 
the plaintiff -as prayed. This led the 


. office of this Court to:see as to whether 


afi application for revision lay or itshsuld 
be treatedas an appeal, The- application 
was also accompanied by a copy of the 
judgment and decree. That . judgment 
showed that ‘after discharging defendants 
Nos.2to9 fromthe array of defendants 
the Court proceeded to decide ths case 
against the defendant against whom the 
suit was tenable and decreed the claim 
against him. The office note suggests 
that as a decree*has been passed in the 
case it is open: to the applicant to agitate 
the question regarding the discharge of 
the other defendants in an - appeal which 
can be filed by him against the decree 
that has been passed and in that view it 
was suggested that the revision application 
that has been filed was not tenable. 
The office also wanted a decision trom the 
Court as to whether this application should 
be treated as a revision or an appeal, 
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b e 
If jvfs treated as an appeal, the ‘office is < adjudication ‘which so far ss regards the 


of opinion, that itis not properly stamped, 
Counsel for the applicant urged before 
me as-thisia an application: against an 
order discharging the defendants the 
order , must be treated as one, passed 
under O. I, r. 10, and asno appeal-is-pre 
vided for such an order “an applicaticn 
‘for revision is” tenable. He relied upon 
Shanker Rao v. Raghunathrdo (1) and 
Raghubans Puri v. Jyoti Swarupa (2) and 
some other All India‘ Reporter cases in 
support of his contention. 
I think it proper to decide first the 
question as to whether the office is right in 

* stating thatthe question that is being 
raised inthe application could be rajeed 
by the-applicant in an appeal against 
the decree tbat has been passed against 
defendant No. 1. 
rye&t. The judgment and decree of the 
Court below doefnct cont&in any sdjudica- 
‘tion regarding the liability of defendants 
-Noe,.2 to 9 who were discharged by a 
separate order passed by the Court. The 
‘decree in the case which .has been actually 
drawn up isa decree which car be said 
to be: adjudicating - the ‘questions as 
‘between the plaintiff on the one hand and 
‘defendant No.1 onthe other only. In an 
appeal from such a decree it was. not pos» 
‘sible for the plaintiff applicant to have 
-raised the contention regarding the liabili- 
ties of defendants Nos, 2 to 9. Bose, J., fn 
Chetanlal v. G. S. Gupta (3) has very 
-clearly shown that such a question could 
‘not have been.raised in an appeal against 
such a decree which adjudicated the rights 
‘of defendant No. lonly. This leaves me, 
to* decide as to whether the present applitae 
tion for revision should be registered as 
‘an application for revision or as a.memo- 
-random of appeal, This in its turn dee 
‘pends upon the constructicn of the order that 
has been passed. It may be an order under 
O.I, r. 10 ofthe Civil P. O., but I find from 
‘the body of the order that the Court. ordered 
-the discharge of defendants Nos. 2 to 3 
‘from the case as there was no Cause of 
‘action against them nd the Oourt has. 
‘given its reasons for coming to the conclu- 
sion as to how there was no cause of 
-action against these defendants. Such an 
adjudication will fall within the definition 
‘of a decree as given ins, 2(2) of the Civil 
-P.O, Thatis a formal expression of “an 


(1) AT R1926 Nag. 75 (1); 89 Ind. Oas. 331. 
(°) 29 A 325;A W N 1907 8B. 


| wt AIR 1038 Nag. 233; 176 Ind. Cas. 33; URN 


I think this is not core. 


Court expressing it conc'usively determines 
the rigets of the parties with regard to 
al] or any-.of the matters in erntroversy 
in the anit. Asit is a decree it has to 
be appealed against if itis intended to be 
challenged. In Mulla’s Civil Procedure Code, 
p.47 , thie point is made clear and it is 
stated that where the name of a defendant 
isstrock out under O.I,r. 10, Civil P. O., 
on ‘the ground that the plaint does. not 
disclose any cause of action against him, 
the order operates as a decree and is ape 
pealable as such. Cases relied on are 
Rama Rao v. Raja of Pittapur (4) and Sher 
Ali v. Jagmohan Ram (5). The Judicial 
Commissioner's Qourt, Nagpur aleo has 
taken a similar view in Puniaji v. Jairam 
(6) and Bose, J., in Chetanlal v: G. 8. 
Gupta (3) had followed Punjaji v. Jais- 
ram (6) in preference to Shanker Raov, 
Raghunathrao (1). 

I am of opinion that this application for 
revision must be treated as a memorandum 
of appeal and should be laid. before the 
Division Bench for further decision regarde 
ing court-fee and other matters. 

D. 


(4) 42 M 219; 49 Tnd. Cas, 825; 36M LJ 169; 9 L 
W 3:9; 25M L T 104 A I R 1919 Mad. 871. 
(5153 A 466; 131 Ind. Oas. 549; A IT R1931 AN. 
333 (3): (1931) A L J 181; Ind. Rul (1931) All, 388. 
(61 26 N L R 24; 127 Ind. Oas. 887; A I R 1930 
Nag. 122; Iad. Rul. (1930) Nag. 359. i i 





CALCUTTA HIGH COURT 
- Criminal References Nos. 60 and 61 ° 


and 
OrimMal Revision Petition No, 437 of 1940 
: July 16, 1940 
EpeLery, J 
HAFIZAR RAHMAN— COMPLAINANT 
versus ` 
AMINAL H4QUE—Acousep. 3 

Criminal Procedure Code (Act V of `898), ss. 192, 
560, 140, 202, 80+, 439—Magistrate to whom case is 
transferred under e. 192, must be empowered to try 
tt—S, 192 (1) is wider than 3, 190 (L)—Scope of 
a. 192 (1)—Matter in respect of which trial or 
enquiry may be held: under Code—Magistrate, if can 
take  cognizance—Magistrate when competent tó 
transfer under s. 192-(1)- Inqutry under a. 192 (1), 
nature of—Inquiry under s. 202, nature and scope 
of—Magisirate ordering enquiry under s. 202, whe- 
ther transfers case—Transfer under 8. 192 (l, as 
soon as accused appears or at any-time thereafter 
when case is ready for inquiry or trial—Case 
transferred under a. 192 (1)—Magistrate to whom. it 
is transferred, powers of— Duty and powers of trans- 
-Jeree Magistrate—Transferring Magistrate, powers 
of, issuing order connecied with case, under s. 528 


. er. Chap. XXXII—Piecemeal transfer of case under 


1911: 


e. 152, legality— Opinion of Magistrate that there is 
suficient ground’ for issuing process under a. 204, 
whether should be “based on evidence—Record of 
reason—Magisirate summoning only one eaccused— 
Transfer of case, under a, 192 (li—Death of afore- 
said accused subsequently— Proceedings in case against 
others, if terminated—Revision against convickon 
on ground of insuficient 
propriety of—Penal Code ‘Act XLV. of -1860), 
3 425—Magistrate satisfied from evidence that 
offence under s. 425, Penal ‘Code (Act XLV of 
15605, is committed—Conviction, if can be giren— 
Judgment, if should ‘contain precise expression ubed 
in gection, defining the offence. ee 
- -The Magistrate to whom a case 
‘under s 192, Oriminal P. O., must be 
‘try it, otherwise the trial would be void under the 
provisions of s, 530 of the Code. Tp. 41, col. 2.) 


Section 192 (1) refers not merely to take cogniz- 
‘ance of offences but to cases of which cognizanca 
has been taken. and. the language usad is wider in 
. its character than that ‘which has been employed in 
6. 190 (1. Therefore, cdgiizance can be taken by a 
“Magistrate of any matter in‘respect of which ‘an 
“enquiry on trial may be held:under the- provisions 
of the Oriminal+P. Q.,:and vim taking cognizance of 
an offence or other, cases, for example, cages under 
as. 107, 110 or 145.0f the Codo, a Magistrate merely 
‘takes eeisin ofthe ‘matter for the purpose of exer- 
“6ising ‘the specific powers-with which hehas been 
-vested underthé Qode in connection with the cage 
in. question As soon as a Magistrate duly empower- 
ed has taken cognizance of. a matter, there is a case 

` before him which heis competent to transfer to a 
‘Bubordinate Magistrate :uader the provisions of 
B. 1-2 (1) of the Oode..` Although s. 192 appears in 
Part VI of the Code . relating. to proceedings in 
prosecutions, nevertheless it is sufficiently wide to 
cover cases under the Code other than criminal 


is transferred 
empowered to 


- eases, [ibid] 


Oonsequentiy the Magistrates mentioned in s. 192 
(|) have power to transfer cases to Subordinate 
Magistrates either for the purpose of holding a 
trial for example under Chaps, XX or XXI of the 
Code or for enquiry, for example under Chaps VI, 
XU or XVII of the Code. 6 Ind. Cas 8(1, referred 
to, Satish Chandra Panday v. Rajendra Narain 
Bagchi (2), Lolit Mohan Moitra v, Surja Kanta 
and Chintamon Singh v. Emperor (4), relied on. 


The term“ inquiry’ ins. 192 (1) {is ffsed with 
special reference to such inquiries as are held in 
connection with proceedings under Chaps. VIII, XII 
and XVIII of the Code. The inquiry which is contem- 
plated by s,.202, onthe other hand, is merely for 
the limited purpose of ascertaining the truth or 
falsehood of “a complaint in order to enable the 
Magistrate to decide whether an accused person 
should be summoned or the complaint against him 
should be dismissed under s. 203. The plain mean- 
ìng- of s. 192 (1) of the Code is that acase which 
ig transferred to a subordinate Magistrate under 
-that section is transferred to him in order that he 


“may complete the inquiry. or trial to be held incon- 


nection with the case und tuke all requisite steps to 
that end. The holding of an inquiry under s. 202 
in a suitable case is merely- one of auch requisite 
steps to be taken by a Magistrate who- has taken 
“cognizance of a caseor to whom a case may have 
“been transferred for trial under s. 192 (1). . It ia 
clear that, a Magistrate ` who orders an inquiry 
under g. 202 of the Code does not transfer the case 
at all. Ordinarily he merely retains-the case on 
bis own file and directs some suitable person to 
hold an inquiry. and send the report to him. It 
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follows, therefo%, that qn order for sn inquiry 
under s.: 20: of the.Jode cannot operate: as a traasfar 
under-s, 192'/1). {p.42 col 21 |.. ee es 
If ss. 142 1), 202 and 204 are read together, it 
is clearly competent for the Sub Divisional a Mugia- 
trate to transfer the casa as soon as the accused has 
appeared or atany time thereafter when the case 
becotiiee regdy for the inquiry or the ial. It 
would be equally competent for the Sib-Divisional 
Magistrate to transfér the case to a suborilinate 
agistrate immediately afterthe complainant had- 
been examingd. (p.-43, col. 1.]- 4 
hen a case has Deen transferred to a Magistrate 
under s. 182 (1, Oriminal P. O, that Magistrate 
has the same authority to deal with the oase which 
has been transferred tohim, as regards the issuing 
of processes and other matters connected with the 
inquiry or trial, as is vested in the superior Magis- 
trate from whom he received the case on transfer, 
When once a case has been validly transferred toa 
subordinate Magistrate under s 192 (1) of the Coda, 
such Magistrate has no authority to return the case 
to the transferring Magistrate in order that- the 
latter might issue process under s. 204 and his 
duty is tocomplete the trial according tolaw Tha 
superior Magistrate has no jurisdiction to issue goy 
orders cannected with the case except such as “are 
contemplated under the provisions of s 528 or 
Ohap. XXXII of the Godo. {p 43, cola 1 & 2.) 


The legality of the piecemeal transfer of a cage 
under s. 192 (1),, Oriminal P, O., is doubtful, Eyen 
if such piecemeal trapsfer is ‘in certain circum- 
stances valid, that portion of the case which bas 
not been transferred must be clearly indicated _in 
the order of transfer recorded by the transferring 
Magistrate who acts under s. 192, Criminal P O, 
In the absence of aclear indication.as to which part 
of tha case is retained on the file ofthe transfer- 
ring Magistrate or some further indication to the 
effect that such Magistrate intended to dismiss the 
complaint against those accused persons in respect 
ot whom he did not issue process, it must be taken 
that the whole case had been transferred to the 
subordinate Magistrate not only as against the ac- 
cused pereons actually sammgned but against ‘all 
other persons whom the subordinato Magistrate 
might consider to be implicated in the offence. fp. 
44, cok 2." 


It is not necessary that the opinion that thera 
is sufficient ground for issuing process against. cer- 
tain accused persona under a 204 should be basad 
on evidence in the case nor that tha reasons for 
such an opinion should be recorded. When, tha 
‘sworn statements, the reports of the $ 
officers under s, 20? ofthe Code and the patıtióng 
of complaint are before the Magistrate it must be 
presumed that he had perused these documents and 
the other papers on the record and that, after 
having done so, he was of.opinion that there wag 
‘sufficient ground for proceeding against some of the 
accused persons other than those in respect of whom 
process had originally been issued. [tbid.] 

Where a Magistrate summons only one of the 
accused persons mentioned. in the complaint and 
transferes the case under s £92 (1), the death of 
the aforesaid, accused subsequent to the transfer 
- does not terminate the proceedings in the case 
against the other accused persone unless the Magisa 
trate to whom the case is transferred thinks fit to 
conclude the proceedings againet him, ` 

Where the Magistrate applies his mind to the 
evidence and in finding that the accuged bad caused 
Mischief to the complainant ha must have been 
satisfied that the ingredienta of the cffence defined 


enquiring ' 
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in s: 4925, r- P. O, ` were present *the finding ~ ia 
BufBelent. to warrant .a conviction, Itis not , neces- 


sry in a case,of this sort to embody in the judg- 
ment the precise expressions which have been used 
in tife section -of the I P O, which defines’ the 


Offence of which the. accused person is convicted. 


fp. 45, cole.) & 2] ië ; . 
Apprgciation of the evidence isa matter for the 


Courts which desl with the facts ofthe case. The’ 


conviction -cannot be set aside*on revision merely 


«because of inadequate evidence. [p. 45, col. 2.} 


Mesers, Ajit Kumar Dutt’ and S. C. 
Talukdar, To'Support of Reference. 
“ -Messra. Jitendra Mohan Bannerjee and 
Nitmal Kumar Sen, for the Crown. 

. Mr. Imam Hossain Choudhury, In Op- 
position to Reference, Per 

Mr. Hamidul Hug, for the Petitioner (in 
‘Or. Rev. No. 437. . - . 


' Order.—References Nos. €0 and 61 of 
19:0 have been made to this Ocurt by the 
learred Sessions Judge of Ohittegong with 
‘hih letter, dated March 14,1940, They arise 
‘with reference to two accused persons who 


were convicted respectively in two separate. 


‘cases under se. 427. andA47 I. P.C. In the 
first of these cases Nurul Huq was convicted 


“by Rai Saheb Aparna Charan Ray, Honce 


yary Magistrate of Cbittagong on” February 
5; 1840 and sentenced to pay a fine of 
‘Rs 40 and in the seccnd case Aminal Haque 
“was convicted by the same Honorary Magis. 
trate cn the same date and eentenced to pay 
‘a fine of Re. 25. These’ two references have 
‘heen heard together witha rule issued in 
Criminal Revision Case No. 437 of 1940 as 
the main points for consideration in the 
-two references and the rule are similar, 
_, Inthe first of these.cases a man named 
afizar Rahman tad filed a ccmplaint on 
February 19, 1939 against certain persgns 
in respect cf alleged offences under ss. 427, 
‘447 and 352, I, P. O The main allega- 
tion was to the effect that the accused 
persons had committed mischief in respect 
of the complainant's land while they were 
‘engaged in cutting a khal. An enquiry was 
‘held under the provisions of s. 202, Criminal 
P. O.. and thereafter one of the accused 
persons, Aminar Rahaman, was summoned, 
He appeared cn June 991939 and the case 
was then transferred tothe learned Hono- 
rary Magistrate for disposal. Aminar Raha- 
man died on. August 15, 1939. Thereafter, 
on August 18 1939, the complainant filed a 
petition in which he stated that the other 
“accuséd versons were taking advantage of 
Aminar Rabaman’s desth and were threatens 
ing to take possession of the complainant's 
land by force. He also stated that there was 


ample evidence against all the accused per- 
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sons and-‘inthese circumstances ‘he- asked 
that the other accused might be summoned. 
The learned Honorary Magistrate then 
‘directe€ that one of the other accused par- 
sons, Nurul Haque, should be summoned. 
The case then proceeded to trial and this 
person was duly convicted under s. 427, I, 


The second case related to a portion of 
tha same land that was in dispute in the. 
case under 6.427, J, P. O. It arose with. 
reference to a complaint filed on April 17, 
1939 by Hafizar Rahaman against eight: 
accused persons in which it was alleged that 
-they had: ccmmitted offences on April 12, 
1939 under ss. 447,£04 and 143, I. P. OC. 
In this case it was alleged that the accused . 
perscns had trespassed into Plot No: 73923,: 
which was in the! possession of Hafzar 
Rabaman, and bad encroached: on the same. 
by putting a fence round it, ploughing it 
and planting trees thereon. In this cage also 
-tbe learned Sube Divisional Magistrate diro» 
ted an enquiry under s, 202, Criminal P. O, 
and he summoned Aminar Rahaman on June: 
1 1939, Thereafter, on June 9, 1939, he. 
transferred the case tothe learned Hobo- 
rary Magistrate for disposal, After Aminar. 
Rahaman's death on the August 15, 1939 thè. 
complainant filed a petition similar in terms 
to the one which was filed in the case under’ 
s. 427, I. P. C. with the result that the 
learned Honorary Magistrate summoned one 
of the other accused persons, Aminal Haque 
-who was in due course convicted under 
s. 447, I.P. O, In referring these twọ 
cases to this Oovrt under the provisions of 
5. 438, Criminal P. O., the learned Sessions | 
Judge of Chittagong expresses the opinion 
that in®tbe first case the findings recorded 
by the learned Honorary Magistrate were 
insufficient to warrant a conviction whereas 
in the second case he was of opinion that the 
accused had been convicted on inadequate 
evidence. The main ground, however, upon 
whith the learned Judge referred these two 
cases was that, in his view, the learned 
Honorary Magistrate had no jurisdiction to 
summon persons against whom process had 
not been issued by the Sub-Divisional Magis», 
trate before the cases were transferred to 
him. In this connexion, he refers to s. 204, 
Criminal P. O., and states that: ` 

“It would prima facie appear that the ‘casa’ is, 
for issue of summons upon the accused, to go back 
to the file of the Magistrate who took cognizance of 
the ‘offence.’ It would, therefore, also seem that a 
Magistrate who has not taken cognizgnce of. an 


‘offence’ has no jurisdiction to summon an accused 
person." |. pee ts NE 
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He goes'on to say: >- ai ae ca 

“In my view, ‘when a case has been 
for trial to’ a subordinate Magistrate, with, one 
accused summoned and appearing, theedeath of 
that accused terminates the case and the jurisdic 
tion of the Magistrate, The complainant's remedy 
is to make another complaint before the Sub- 
Divisional Magistrate, I submit that the subordi- 
nate Magistrate has no jurisdiction to summon 
another accused. - : 

The learned Judge concludes his letter as 
follnwa: . | i . . 

“In all the circumstances I consider that . the 
convictions should be quashed, and I- request that 
the Hon'ble High Court will. rule whether a 
subordinate Magistrate whether with or without 
taking evidence, has jurisdiction to summon and 
prosecute, in a case which has been transferred to 
him for disposal after the accused who was sum- 
moned by the Sub-Divisional Magistrate has ap- 
peered, a person other than the accused before 

im,” - = . 

Criminal Revision Case No. 437 ‘of 1940 
relates to three petitioners who were con- 
victed under ss. 426 and 447, I. P. O. by 
Babu Bhupendra Nath Ghosh, Honoray 
Magistrate of Tippera, on January 17, 1940. 
Originally, two otber persons had béen 
summoned in this case by the learned Sub- 
Divisional Magistrate of Tippera who on 
June 7,1939, transferred the case to the 
learned Honorary Magistrate for disposal. 
On July 25 1939 the complainant was absent 
and the learned Honorary Magistrate acquit- 
ted the accused persons before him under 
s. 247, Criminal P.O, Later, on the same day 
the complainant filed an application in 
which he asked that process might issue 
against the other accused persons who had 
not been summoned by the Sub-Divisional 
Magistrate and the learned Honorary Magis- 
trate thereupon summoned the petitioners 
under sa, 447 and 426, I. P. O. and in due 
course convicted them under those sections. 
The only ground upon which the rule was 
issued in this case was that the learned 
Honorary Magistrate had no jurisdiction to 
summon the petitioners. The main point for 
consideration in these cases is whether a 
Magistrate to -whom a case is transferred 
under the provisions of s. 192 (1), Oriminal 
P. C., by reason of such transfer becomes 
vested with the same powers in respect of 
the case transferred to him as may be 
exercised by the Magistrate from whom he 
receives it on transfer. Section 192 (1) of the 
Code isin the following terms: 

“Any Chief Presidency Magistrate, District Magis- 
trate or Sub-Divisional Magistrate may transfer 
any case,of which he has taken congnizance, for 
inquiry or trial to any Magistrate subordinate to 

im. ë 


. It is, of course obvious that the Magis- 
trate to.whom à case is transferred under 
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. B: 192 must Bs:empawered to try it ther- 
wise the trial would be void under the: pro» 
‘visions of s. 530 of the Code. In these cases,’ 
however, there can be no doubt thats the 
‘learned Honoray Magistrate had jurisdic: 
tion to try the cases under ss, 426, 427 and 
447,1. P? O. The expression cogAizance 
kas not been defined in the Oode. This ex. 
pression is also used in s, 190 (1), Criminal. 
P. C, which empowers certain Magistrates 
to take cognizanct of offences: Oa this point 
‘Stephen and Carnduff, JJ. pointed out in 
Emperor v. Sourindra Mohan (1) that e 
‘taking cognizance does not, involve any formal 
action, or indeed action of any kind, butoccurs ag 
soon as a Magistrate, as such, applies his mind to- 
the suspected commission of an offence.’¥ ‘ 

. ‘Section 192 (1) however refers not merely 
-to take cognizance of offences but to cases 
-of which cognizance has been taken and 
the language used is wider in it ‘character 
than that which has bgen employed *in 
s. 190 (1). It would, therefore, appear that 
cognizance may he taken by a Magistrate 
of any matter in respect of which an enquiry 
-or trial may be held under the provisions of 
the Criminal P, “O,, and in taking cogniz- 
ance of arf offence or other case, for example, 
cases under as. 107, 110 or 145 of the Oode, 
a Magistrate merely takes seisin of the 
matter for the purpose of exercising the, 
Specific powers with which he has been vegt. 
ed under the Code in connexion with the 
casein question. As soon as 4 Magistrate 
duly empowered has taken cognizance of 
a matter, there is a case before him which 
he is competent to transfer to a subordinate 
Magistrate under the provisions of s. 192 
(l) of the Code. Although s.192 appears 
in.Part VI of the Code relating to proceed- 
ings in prosecutions, it has nevertheless been 
beld from ‘its terms that it is sufficiently 
wide to cover cases under the Oode other 
than criminal eases. In this connexion 
Macpherson and Gordon, JJ., observed in 


Satish Chandra Panday v. Rajendra. 
Narain Bagchi {2} that : 
“the power of transfer conferrad upon Magistrates 


and-Sub-Divisional Magistratesis a general power, ' 
and unless cases under Chap XIL are expressly 
excluded, it must extertl to them also. Itis argued’ 
that s. -182 applies only to criminal cases, as it 
occurra in a chapter which deals with offences, and 
the preceding section relates to the cognizancs of 
offences The wordsare, however, quite wide enough 
to include cases under Chap XII. We may observa 
also that in the Code of 1872, s. 44, which is the: 
section corresponding to a, 192, provided only for 
the transfer of ‘criminal cases. By the Amending 
Act XIof 1874, the word ‘criminal’ was struck out,, 


(1) 37 0412; 6 Ind, Cas, 8; 140W N 512; 11 Or: 
LJ 217. 
(3) 22.0 898, ` 


e e 
o 48. 
and jf has been omitted fsom ‘all “the subsequent, 
~enattments.”® : f 
._ Again, in’ Lolit Mohan Moitra v. Surja 
'Kanta (3 Ghose. J. holds that a Magistrate 
taking, cognizance of a case under s. 145 is 
- a Criminal Court witbin the meaning of the 
“Gode eand he also -refers to cases under 
88 : 10; and 110. of the Gode as: criminal 
‘eases which District Magistrates or Bub- 
Divisional Magistrates would hage jurisdic- 
tion to transéer under & 192 of the Code. 
Further, in Chintamon Singh v. Emperor 
(4)e Rampini and Sharfuddin, JJ. said: 
- “It ig to be observed that the expression used in 
‘s. 192, el..(1), Criminal P. O., is ‘any case,’ and 
e not any ‘criminal case:' It has been contended that 
8, 192, Oriminsl P. O., applies only to criminal 
scases, agit is. part of a chapter which deals with 
offences, and the preceding section relates, to the 
cognizance of offences. The words are however quite 


“wide enough to include cases- under Chap. VIII, 
‘Oriminal P.O." ©- - | 


‘It is therefore clear that the Magistrates 
mentioned in s,°192 (1) “of the Ocde have 
‘power to transfer cases to subordinate 
‘Magistrates either for the purpose of hold- 
ing a trial, for exampfe, under Ohap. XX 
-or Ohap. XXI, of the Gode, or for inquiry, 
for example, under Obhaps. VIIS, XII or 
‘Obap. XVIII of the Code. It is however 
-argued thatin view of the terms of s, 204, 
.Oriminal P. O , the only Magistrate who has 
‘power to issue. summons for the attendance 

‘of accused. persons isthe Magistrate who 
takes cognizance of the offence and that, in 
this view of the case, the learned Hanoraty 
Magistrgtes had no jurisdiction to issue 
‘process against any persons other than those 
who had been summoned by the Sub-Divi-e 
sional Magistrates before the cases were 
transferred by them, It.is however clear 
from the provisions of s. 202 of the OSde 
-that the Magistrate who takes cognizance 
of an offence is not vested with an exclusive 
jurisdiction as regards the issue of process, 
as 8. 202 provides that a Magistrate to 
whoa a case has been transferred under 
e. 19 i 


may, if ho thinks fit, for reasons to be recorded in 
“writing, postpone the issué of process for compel- 
ling the attendance of the person complained 
‘against.”- - - i 
~ It follows therefore by implication that, 
if such a Magistrate has power to postpone 
-the issue of process against an accused 
person, he'has also power to issue process 
-and that this power is not limited by the 
-terms of s. 204. . In. this connexion, it was 
argued that the inquiry for which a- .ase 


(3) 28 O 709; 5 0 WN 749, 
uw? 35 O 243; 7 Or, LJ 146; 120 WN 299-70 LJ 
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may. be transferred under s, 192 ( ) of 
the Code means an inquiry under s. 202 and, 
that tha, latter section merely empowers the 
subordinate Magistrate who has been 
directed to hold the inquiry to postpone 
thé issue of process by the transferring 
Magistrate pending the result of the inquiry. 
The learned Advocate contends that, if a 
prima facie-case is made oat, the sub- 
ordinate Magistrate should send the case 
baek to the transferring Magistrate who 
may then- iseue process unders. 20! of the 
Code and it is suggested that, if the superior 
Magistrate then wishes to tranafer a case 
for trial, he may again transfer it under 
e. 192 11) of the Code and at this s'age the 
Magistrate to whom.the case is transferred 
would follow the procedure laid: down in 
Ohaps. XX and XXI of the Oode, "i 

I am not ‘prepared to accept the above 
‘argument I bave already pointed out that 
the term “inquiry” in g. 192 (1) is used with 
special reference to such inquiries as are 
held in connexion with proceedings under 
Chaps, VIII, XII and XVIII of the Code. The 
inquiry which is contemplated by s. 202, on 
the other hand, is merely for the limited 
purpose-of ascertaining the truth cr false» 
hood of &' complaint in order to. enable the 
Magistrate to decide whether an accused 
peyson should be summoned or the com- 
plaint against him should be dismissed 
under s. 203. The plain meaning of s. 192 
(1) of the Code is that a case which is 
transferred to a subordinate Magistrate 
under that section is transferred to bim in 
order that he may complete the inquiry or 
trial to be beld in. connexion with the 
case and take all requisite steps to that 
fhe bolding of an inquiry under s. 202 
in a suitable case is merely one of such 
Tequisite steps to be taken by a Magistrate 
who has taken cognizance of a` case or to 
whom acase may have been transferred 
for trial under s. 192 (1). It is clear that, a 
Magistrate who orders an inquiry under 
8. 202 of the Code does ‘not transfer the 
case at all. Ordinarily he merely retains 


‘the ‘case on hig own file and directs some 
‘suitable person to hold an inquiry and send 


the report tohim. It follows therefore that 
an order ‘for an inquiry under s. 202 of 
the Oode cannot operate as a transfer under 
s. 192 (s). Another step requisite to the 
completion of the trial is the issue of process 
agséinst the person or persons whom. itis 
intended to prosecute, and I have already 
pointed out that the language of s. 209 of 
the Code shows that asubordinate Magistrate 
to whom a case has been transferred under 
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8. 192 (1) has the -power to issue such 
Process. It therefore follows that, when once 
a-case hae been validly transferred ‘to a 
subordinate Magistrate under s. 192 (1) of 
the Code, such Magistrate would have po. 
authority to retnrn the case to the trans. 
ferring Magistrate in order that the latter 
might iesue procéss under s. 204 and his 
duty would be.to complete the trial ‘ac- 
cording to law. It is trne, as pointed out 
by the learned Seasions Judge that the usual 
practice thronebont Bengal i ; 

“is that the Sub-Divisional Magistrate retains the 
ease in his own file until after the accused 
summoned by him has appeared,and then transfers 
it for disposal toa Magistrate subordinate to him 


_The learned Judge seems to hold the 
view that this is not the procedure contem» 
plated by the Code. ‘If, however, ss. 192 (1), 
202 and 204 are read together, it is clearly 
competent for the Sub-Divisional Magistrate 
to follow this procedure and to transfer the 
case a8 soon as the accused has appeared 
or at any time thereafter when the case 
‘becomes ready for the inquiry or tbe trial. 
It. would be equally competent for the Sube 
Divisional Magistrate to transfer the case 
to a subordinate Magistrate immediately 
‘after the complainant had been examined 
and having regard to the provisions of s. 202 
of the Oode, it would then be for such 
subordinate Magistrate to decide whether 
he would issue process immediately or 
postpone the the issue of such process for 
‘the purpose of holding a preliminary ine 
vestigation under that section for the purpose 
of ascertaining the truth or falsehood of 
the complaint. When however a case has 
been transferred under s. 192 (1) it is 
transferred for all purposes from the file of 
the superior Magistrate to that of the sub- 
ordinate Magistrate and thereafter the 
superior Magistrate has no jurisdiction to 
issue any orders-connected with the case 
„except such as are contemplated under the 
provisions ofs,524sor Chap. XXXII of the 
Code. This was the view adopted by this 
Court in Golapdy Sheikh v. Queen-Empress 
(5) in which it was held that, where cogniz> 
ance had been taken of an offence on 2 Police 
teport and the case had been made over. to a 
subordinate Magistrate, so.long as the case 
connected with that offence remained with 
‘the subordinate Magistrate, no other Magis- 
„trate was competent to deal with it and ap- 

. plications for waTtrants against other persons 
concerned in- that. offence should be made 
-tothe Magistrate to whom the case had. been 
‘transferred and tono other Magistrate. A 

(5) 27 O 979; 4 O W N 827. = . 5 
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n e 
e similar view was adopted by Steven8e and 
Mitra, JJ. in Radhabullav Roy v. Beno'le 
Behari (6) in which the learned Judge 
observed that : | mb. D 
“We think that when once the District Magis- 
trate made the case over for disposal to the Deputy 
Magistrate,» it was out of his hands an ehe was 
not competent to pass any order relating to it 
osher than an order such as might have, been made 
by him under Ohap, XXXII, of the Code,” À 
It wás also pointed out by Chotzner and 
Gregory, JJ. in *H2mendra*Nath Sen V. 
Emperor (7), that, in a case in which after 
issue of process the case had been trêng- 
ferred to another Megistrate who dis- 
charged the accused person against whom 
process had issued and thenesuo motu 
issued process against another person undér ` 
a 191 (c) of the Code, the trving Magis- 
trate stood in the shoes of the Magistrate 
who had originally issued process and had 
full authority to deal with the caso asgif 
he himbelf has” taken eognizance of it. 
From the abovementioned cases it follows 
that, when a case has been transferred 
to a Magistrate finder s. 192 (1), Orimi- 
‘nal P.O., that Magistrate has the same 
authority o deal with the case | which 
has been transferred to him, as regards 
the issuing of processes and other matters 
‘connected with the inquiry or trial. as is 
vested in the superior Magistrate from 
‘whom he received the case or transfer. `” 
It is, however, argued that'the only cases 
which, had been transferred were the cases 
‘against those persons' who had originally 
been summoned by the Sub-Iivisional 
Magistrate, namely Amin’r Rahaman in the 
cases underss.447and 427, I, P. O„ and 
“Asaruddin. and Tamijuddin in the cage 
under s. 447 read with s. 426, I; P..©. 
‘Tt is argued that,” as a -result of the 
preliminary investigations under 88. 202 
of the Code, the Sub-Divisioval Magistrate 
who tonk. cognizance of the cases was 
satisied that there was sufficient ground 
for proceeding against those persons only 
and as he issued process only against them, 
it must be, taken that he did not wish 
to proceed against the. other accused 
persons and therefdre, transferred to the 
learned Honorary, Magistrate merely the 
eases of those persons whom be had 
summoned, In: the first two cases the 
order of transfer was that “the case ‘is 
transferred to Rai Sahib A. C. Ray for 
favour of disposal." in the other case the 
order of. transfer - was to Babu “B.N. 


(6) 30 0 449. -> nits 2 
AN) 55 01274; 114 Ind, Oas. 800; AI R 1929 


Gal, 
192; 30 Or. L J 352. ` Te 


i] 
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Gboth, Honorary Magistrate “for dispogal. we mwt ar order that. the transfer is ‘for disposal’ | 


It was, . however, held in Ajab Lal v. 
Emperor (8), that orders of this nature 
mean” that the whole case ‘is transferred 
Bo that it is compefent for the subordi- 
nate Magistrate to iesue prccegs for the 
attendance of any persogs whom he may 
consider to have been ‘concerned in the 
commission of the offence. Hepderson, J. 
péinted out that: 

“It is not necessary in 8 matter of this kind that 
the entire case should ` be transferred. Whether 
such a transfer has been made is a question of fact 
depending on the intention of the officer making 
the order, which intention must be gathered from 
the’ order itgelf, Where no reservation is made, as 
in the case cited ani in the case beforé us, I 
‘should certainly conclude that the entire case (in 
the sense- abovementioned) had been transferred.” 

‘A similar point came under considera» 
tion in In -re Azim Sheikh (9). In that 
cgse a complaint had been lodged against 
séveral personse and the Sub-Divisional 
Magistrate after examinin gthe complainant 
issued summons against one of the accused 
only: He passed no order with regard to 
the others. He then transferred the case 
to an H-norary Magistrate who, after 
taking evidence, acquitted the Person who 
had -been summoned, but issued process 
against one of the other accused persons, 
The learned Judges held that, as regards 
the question whether the Honorary Magis» 
trate could take cognizance of the case 
as against. Azim, it appeared that the 
Sub-Divireional Magistrate took cogrizance 
of the. «vhole. case and transferred it 
under.s, 192 to the Honorary Magistrate. 
They observed that 
“ithe fact, that he did not summon “Azim, did not 
amount to a dismissal of thecase as against Azim, 
nor could it annul the cognizance which he “had 
already taken of the case as a whole. We think 
that the case must be regarded as having been 
fransferred as a whole to the Honorary Magistrate, 
and indeed. it appears to us opento considerable 


doubt whether under the section a case can be 
transferred piecemeal.” 


The law with regard to this point eeems 
now to be well-settled and, as pointed out 
by Macpherson, J. in Deonarain Singh 
y. Emperar (10) : i ' 

‘*Since 1900 ‘when the decision in Golapdy 
Shaikh v. Queen-Empreas (5), was given there -has 
been a cursus curia that once the Sub-Divisional 
Magistrate having taken cognizance of an effence 
on a charge-sheet submitted by the Police in cir- 
cumstances like the' present, “has made over to a 
subordinate Magistrate- the charge-sheet and the 


accused forwarded by the Police in custody or bail 


(8) 32 © 783;2 Or. LJ 594; 90 W N8i0. 

(9370 L 1249; 7 Or. LJ 318, 

(10) 12 Pat, 341: 147 Ind. Oas.. 913; AL R 1933 
Pat. 244,14 PL T 176; (1933) Or, Uas. 716;6 R P 
384; 35 Or, L J 533. : 


e has made over the judicial investigation into 
the offence and not merely the judicial investigation’ 
into the “offence so far as regards the particalar 
accused...... In the present instance, the order itself 
appears to show that the whole case was made over. 
If the whole case was made over, the Deputy Magia- 
trate had full seisin of it.” 


I myself share the doubts expressed in 
Azim Sheikh’s case (9), as to the legality of 
the piecemeal transfer of a case under s. 192 
(LY, Criminal P. O. subject to the autho- 
rity of a Magistrate who takes cogniz- 
ance of an offence on complaint to dismiss 
the complaint as against some of the 
persons whom it is sought to prosecute 
and to leave the case open as against 
others. But, it is clear that even if such 
piecemeal transfer is in certain circum: 
stances valid, that portion of the case 
which has not been transferred must be 
clearly indicated in the. order cf transfer 


‘recorded by the transferring Magistrate 
‘who acts under s. 192, I. P. O. In the 
‘the absence of a clear indication as to 


which part of the case is retained on the 
‘file of the transferring Magistrate or some 
further indication to the effect that such 
Magistrate intended to dismiss the com- 
plaint against those accused persons in 
‘respect of whom he did not issue process, 
itemust be taken that the whole cass had 
been transferred to the subordinate Magis: 
trate. nct only as against the accused 
persons actually summoned but against 
all other persons whom the subordinate 
Magistrate might consider to be impli. 
cated in the offence. In the cases with 
which we are now dealing, it is argued 
that the learned Honorary Magistrate had 
no meterial before them from which it 
was possible for them to reach an opinion 
that there was sufficient ground for issu- 
ing process. Itis not necessary that the 
opinion to this effect within the meaning 
of s. 204, Criminal P, O., should be based 
on evidence in the case. nor that the 
reasons for such an opinion should be 


recorded. In all the three cases the 
sworn statements, the reports of the 
enquiring officers under s. 202 of the 


Code and the petitions of complaint were 
before the learned Honorary Magistrates. It 
must be presumed that they had perused 
these documents and the other papers on 
the record and that, after having done so, 
they were of opinion that there was suffis 
cient ground for proceeding against some 
of the accused persons; other .than those 
in respect of whom asa had originally 
been issued. : . : 
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: Farther, Lam not prepared to. hold that . 
the death of Aminar Rahaman in the 
cases under ss, 447 and 427, I, P. O., 
had the effect of terminating the pro- 
ceedings in those cases. The cases against 
the other accused persons mentioned ‘in, 
the petitions of complaint remained unde- 
_gided until the Magistrate to whom the 
cases bad been transferred thought fit 
to:conclude the proceedings against them. 
There is nothing on the record - to 
indicate that he did so and, in my view, 
the orders in the two cases (Refer- 
ences Nos. 60 and 61 of 1910) which have 
been referred to this Oourt by the learned 
Sessions Judge of Ohittagong and the 
other order which is the subject-matter of 
Oriminal Revision Case No. 437 of 1940 
were legal. The entire cases relating to 
the alleged offences covered by the com-- 
plaints were transferred to the learned 
Honorary Magistrate and. the proper pro- 
cedure was adopted by them in ail these 
cases, Finally, as regards the cases which- 
are the subject-matter of the references 
made by the learned Sessions Judge of 
Chittagong it has been argued that the 
references should be accepted having 
regard to the defects in the judgments to 
which reference is made in the first part of 
the learned Judge's letter, As regards the 
case against Nurul Haque under s, 497, 
I. P. G., the learned Judge states that 
there isno findinginthe judgment to the 
effect that the accused intended to cause 
loss to the complainant, He also refers 
to the insufficiency - of the evidence. I 
have perused the judgment recorded by 
the learned Honorary Magistrate. and it 
appears that the main finding is jo the 
follo xing terms ; 

“I, therefore, hold that the accused party are not 
in possession of the eastern half of the R. 8. plot 
No, 7323 as claimed by,them, As to R. S. plot No, 7334 
the defence has no answer to make and it is admit-. 
tedly in possession of . the complainant. The posi- 
tion, therefore, is that the complainant is in 
possession of both the R. S. plots Nos. 73:3 and 
7334 in fulland upon the evidence adduced by the 
prosecution I hold that the accused party cut por-, 
tions of those two plots and included the same in 
the khal as newly opened and thereby caused mis- 
chief to the complainant to the extent of about, 
Rs, 60 as alleged by the prosecution.” 


In my view, this finding is sufficient. 
It ig not necessary ina case of this sort 
to embody in the judgment the precise 
expressions which have been used in the 
section of the I. P. ©. which denes. the 
offence cf, which the accused person is 
convicted. In this case it is clear. that the 
learned Magistrate. applied his mind to 
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‘Sardar (1) and Harrods, 
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the evidence and in finding that tfe ac- 
cused had caused mischief to the còm- 
plainant he must have been Satisfied that 
the ingredients of the offence defined in 
s. 425, L.P.O., were present.: As regards 
the case unders. 44%, I. P, O,, the main 
ground as regards the merits of the case 
upon which the learned Judge recommends 
that the conviction should be set aside 
is that of inadequate evidence. Admittedly; 
a ground of thig sort isnot one on-which 
this Court should interfere in -revision. 
Appreciation of the .evidence is a.matter 
for the Courts which deal with the facts 
of the case, It is clear that there were 
materials before the learned Magistrate, 
which if believed would justify the con- 
viction of the accused under s. 44/, I. 
P. C. No appeal lies against this decision 
and the conviction is one with which I am 
not prepared to interfere. The result gis 
that References Nos. 60 end 61 of 1940 
are rejected and the rule issued in Oris 
minal Revision Case No. 437 of 1940 is dis» 
charged. ad aoe 


De Order accordingly. 


PATNA HIGH COURT 
Appeal From Original Order No. 191 ° 
- of 1939 
August 30, 1910. 
Haretzs, C. J, AND MANOHAR LALL, J. 
RAM BEHARI SAHAI AND 0OTHKRS— 
APPLICANTs——A PPBLLANTS, 


h tersus es . 

BINDA PRASAD AND ANOTHER—OPPOSITS 

. PARTY— RESPONDENTS Te 
_ Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 58, 9.47—Transferee of transferee from judgment- 
debtor is not ‘his representative—Objection by him 
to attachment falls under O. XXI, r. 58 and not 
under 3, 47—Transfer .of Property „Act iIV of 
1882), s. 53—Colourable gift by judgment-debtor to 
put obstacle in way of decree-holder—Whether bind- 
ing on decree-holder. 

A transferee of the properties by a sale-deed and 
sudbharna deed executed .in his favour by a 
transferee from the judgment-debtor, is not the re- 
presentative of the judgment-debtor and hence 
his objection to the attachment falls to be determined 
under O. XXI, r. 58, and not under s. 47, Civil P, O. 

A judgment-debtor executed_a deed of gift which 
was a colourable transaction,: and the judg- 
ment-debtor after this deed of gitt continued to be 
in” possession of the property so long aa he was 
alive and this transaction was éntered into in order 
to put obstacles in the way of the decree-holder or 
to defraud him;; : ce 

Held,.that the transfer was void against the 
decree-holder, Iskan Chunder Das Sarkar v. Bisku 
Limited v. Stanton (2), dis- 


tinguished. . 
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Judge cf Muzaffarpur, dated May 26, 1939. 
Mr P B Ganguly, for the Appellants, 
: Mr.. MON. Pail, for the Respondents. ~ 
Manohar. Lall, J.—This is an appeal 
bv Ram Behari Safai and others who 
objected fo the execution of a decree which 
was passed against one Kamla Prasad who 
died on Seprember 2, 1938, the execution 
having been started on August 27 of the 
same year, The appellants are the trans- 
ferees of the properties by a salesdeed and 
gudbharna deed executed in their favoar by 
one Moti Bibi who was also a transferee 
from the judgmentedebtor Kamla Prasad by 
a deed ofgitt executed on July 21, 1938. 
The attachment, which was objected to by 
the: appellants, was effected after their 
objection was ‘filed on: December 12, 1938, 
the attachment having been actually effected 
or February 8, 1939, 
‘ On the above statement òf facts it*is clear 
that the appellants are not the represen- 
tatives of the judgmenat-debtor Kamla 
Prasad, and, therefore, tHeir objection falls 
to be “determined under,the provisions of 
O. XXI; r. 54, Civil P. O, andenot under 
5. 41 of the Code. It follows, therefore, that 
tbe -appeal is not maintainable and the 
appellants can succeed only if they can 
induce ua to revise the order passed by the 
jéarned Subordinate Judge, dared May 26, 
1939, by wbich he held that although the 
appellants were in ‘possession of tha prb- 


perties they wére in possesion without any . 
i g ès He $ 


title.~ i - 

The learned AdẸocate fór- the: appellants 
then requesied us to treat the appeal as an 
application in'réViéion-and took us through 
the entire judgment in -order- to satisfy “us 
that he ongut to.bs' granted’ relief in -revi- 
sion. : ‘The facts found; hiwever, are clear, 
namely, that the ydeed..of ‘gift; which : was 
executed ‘in favour of Moti Bibi on July. 21, 
193, as a, Colourable‘transactinn, and tnat 
tre judgment-debtér alter this deed of „gift 
continued to-be-in, possession of the<property 
so lou g as he waa alive'and:that this trangac- 
tion was entered into int ordéf to put obstaclés 
in the way of the decree ‘holders or to defraud 
them. It is argued by tne learned-Adyocate, 
fur the appellants that: inasmuch. as: they 
are bona fi € transferees. froi“ Moti: Bibi, 
who was a donee from the jndgment-debtor,. 
the appellants aré not affected by. any. 
‘decision arrived at by: the learned Subor- 


dinate Judge to the effect that tueir trane- 


feror bad no. title-in the.property in dispute. 
But there is a fallacy „in this. argument. 


The finding of the learned ; Stbordinate- 


1-8. B. DASS ù. GHANBHAMDAs (RANG.) 
Asirom an order ef the “ Subordinate e 
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Judge is-not that the judgment-debtor did 
actually execute a real deed of gift in fraud 
of the cseditors but his finding is that the 
judgment-debtor did not ever intend to pass 
the property out of his hands asd that the 
deed of gift executed was a mere colour: 
able transaction whizh was never intended 
to be acted upon. In the face of these 
facts the authorities cited by the learned 
Advocate, namely, Ishan Chunder Duis 
Satkar v. Bishu Sardar (1) and Harrods, 
Limited v, Stanton (2), have no application 
whatsoever. 

Having considered the- judgment of the 
learned Subordinate Judge, it is imp »ssible 
to interfere in revision, The learned Sube 
ordinate Judge was entitled upon the 
evidence to take the view which he did, and 
he has not exercised any jurisdiction which 
he did not possess nor has he failed to 
exerciss any jurisdiction vested in him, 
nor has he acted in the exercise of his 
jurisdiction illegally or with material irregu- 
‘larity. ; 

For these reasons the appeal is diemissed 
with costs. 


Harries, C. J.—I agree, 


8, Appeal dismissed, 


Bie MOTE 
) y E B 403; (1923) B 
Petit: L T 685. pia 


RANGOON HIGH COURT 
First Appeal No 117 of 1939 
May 13, 1940 
. Mya Bu anp MosgLy, JJ. 
8. B. DAS3— APPELLANT 
VETEus 
GHANSHAMDAS AND oTHaRs— - 

Pay RESPONDENTS, - i i 
Civil Procedure Code {Act V of 1909), ss, 73, 47— 
Order under 8.13 determining question of rateable’ 
distribution between rivat decree-holders —Judgment- 
debtor not inierested—Order, tf falls under s. 47 and 
whether appealadle, - 

An order under s. 73, Oivil P. O., determining the 
question of rateable distribution as between rival 
decree-holders in which the judgment-debtor has no 
interest does not full under s. 47, Oivi P. O, and 
ang is not appealable. 149 Ind, Gas. 644 (1), follow- 
ed. 

F. A, from an order of the District Oourt, 
Akyab, in Civil Execution Oase No. 8 of 
1838. ` 
Mr. Doctor, for the Appellant, 


Mr. Hay, for the Respondenta. 


-Judgment.—Mr. Hay objects tbat no 
appeal lies : vide Aga M. Sherazee v. R, M.. 
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P M.Chettyar Firm (1). It was held there that 
an crder under s. 73, Civil P. O., determining 
the question . of rateable distribution as 
between rival decreesholders in which the 
judgment-debtor has no interest does not fall 
under a 47, Oivil P, O., and is not appeal- 
able. We are bound by that ruling. The 
facts here are indistinguishable.' This 
appeal is dismissed with ccsts, Advocate's 
fee two gold mohurs in respect ‘of each ress 
pondent, six gold mohurs in all. 


D. Appeal dismissed. 
(1) A I R 1937 Rang. 134: 169 Ind. Gas. 644;10 R 
Bee: 24, 


‘PATNA HIGH COURT 
Civil Revision No. 9i of 1940 
September 6, 1940 
AGARWALA, J, 
Divi BHUNESHWARI KUER AND 
` ANOTBER—PBTITIONBRS 
versus 
Mst. SAMA KUER AND oTaRRs— 
Opposite PARTY 
Civil Procedure Code ‘Act V of 1908), O. IX, r. 2 
—Plaintiff directed to file procesas fees by certain 
date—Part of process fees paid—Court fixing certain 
date for disposal of sutt—Full process fees not paid 
—Court held had no jurisdiction to dismiss suit— 
Plaintiff not depositing sufficient fees for service On 
all defendants but wishing Court to issue notice to 


some of then—He must specify which of them he 


desires to’ serve, 

A person instituted a suit for rent and was 
-directed to file process fees amounting to Rs. 3/6 
by October 7, 1939, There were, five defendants 
in the suit of whom One was a minor, On Octobar 
7, the plaintiff filed only Rs.3. The Court pointed 
out that annas six was still due and fixed Novem- 
ber 18, for the disposal of the suit, On that date 
the plaintiff applied for the appointment of asguar- 
dian ad litem for the minor defendant and filed a 
fee of Rs, 2 for that purpose. The defendants 
were not present. The balance of six annag due 
from the plaintiff was not paid and the suit was 
dismissed for default : 

Held, that the Court had no jurisdiction to dis- 
miss the suit. 174 Ind, Cas, 563 (1), distinguieh- 
ea . 


d. - 

Held, further that even if the threa rupees which 
the plaintiff deposited were .sufficient at least 
to pay the process fees for service on the adult 
defendants, ‘the suit could not proceed as against the 
eget defendants 60 Ind, Oas. 377 (2), distinguish- 
ed. 

It is not for the Court to decide which of the 
defendants are to be served. If the plaintiff does 
Not deposit sufficient fees for sérvice on all the 
defendants and wishes the Court to issue notice to 
some of them he must specify which of them he 
desires to serve otherwise it would be open to him 
to comiplain afterwards that the persons whom the 

--Court-had -served -werenot:sibstantial defendants 
while the substantial defendants - had not been 
served and that the Court’ had exercised an unwise 
discretion in serving notice _ on , the: 


e 
BHUNESBWARI KUHR v. SAMA KUER (PAT, ) 


. bave been dismissed as against 
Reference was. made - to. Ramanand Singh ~~. 


‘unsubstantial 


© e 
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e 
‘defendants and omitting “to serve notice on *anb- 
stantial defendants. ‘The’ plaintiff cannot be allowed. 
to put the Court in such a pvsition. 


O. É. against an order of the- “Musi,” 


3rd Oourt, ‘Gaya, dated December 9, 1940. 
Mr. Raj Kishore Prasad, for the Peti- 
tioners, an 
“Mr. Naimul Hud, for the Opposite Party. ` 


Order.—This ‘application arises in the 
following circumstances: The: plaintiff in- 
stituted a suit forrent for the years 1343 
to 1346 Fasli and was directed t> file. 
process’ fees amounting to Rs. 3/8 by 
October 7, 1939. There were five defen». 
dants in "the suit of . whom one was a. 
minor, On October 7, the plaintiff filed 
only Rs. 3, The Court pointed ` out that 
annas six was stilldue and fixed Noveme. 
ber 16, for the disposal of the suit, On: 
that date the plaintif applied for the appoint- 
ment of, a guardian ad litem for tfe 
minor defendant and fifed a fee of 
Rs. 2 for that purpose. The : defendants. 
were not present. The balance of six annas. 
due from the plaintiff was not paid _ and the. 
suit was dismissed for default, An applica 
tion for restoration of the suit was filed. The. 


plaintiff now comes in revision and contends, : 


in the first place, that the Court had ae 
jurisdiction to dismiss. the suit. 

November 16, a8 no date had been fixed: 
for appearance of tbe defendants. 
wag placed on the decision in Sripati. 
Saran Rrasad Singh v. Indarjit Mahton (1). 
It was there held that where the Court. 


calls upon the plaintiff ta file process fees.. 


and copies of the plaint by a certain. 


date but on. that date nothing is done,.the:” 


Oourt .has no jurisdictions to. dismiss.. the 
suit. The reason - given -was that the. 
Court acted Mllegally in calling upon the 
plaintiff to file process fees before fixing: 
ihe date for the appearance of the defen: 
dant. Tha: case is distinguishable from the. 
present. November 16, was fixed for the. 
disposal of the suit, that istosay, it was. 
the date which the Oourt-fixed for hearing- 
the parties. The reason why tha defens. 
dants were not proren was that the process. 
fees had not been paid. 


- It is next contended that oat of the three- 
rupees which the plaintif deposited there- 
was sufficient at least to pay the process 
fees for service on the adult defendants. 
and that the suit should, therefore, not 
them. 


. (1) 19 P_L T. 854; 179 Ind; Oas. 


. 5635 - 
Pat. 160; 5 B R 214; 11 RP'397 (1)... 


` 


Reliance. . 


AL R 133% 
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y. Chandrama Singh (9). The facts of that” 


case; however, are clearly distinguishable.’ 
‘The adult defendants had entered appear- 
ance but suit was dismissed because there 
was no appearance on behalf ofthe minor 
‘defendants owing to the process, fees and 
the costs of the guardian ag litem not having 
“been deposited. In these circumstances 
it was held that the Court acted - illegally 
in: dismissing the suit, as against 
‘adult defendants, It is contenaed that in 
the present case the Oourt should 
have out of the process fees already filed, 
served notice on the adult members. But 
it is not for the Oourt to decide which of 
the defendants are to be served. If the 
_ plaintiff -dies not deposit sufficient fees for 
service on all the defendants and wishes 
the Court to issue notice to some of them 
be. must specify which of them he 
desires to serve ojherwise it would he open to 
. him tocomplain afterwards that the persons 
whom the Court had served were not:sube 
‘stantial defendants while the substantial 
defendants had not- been served and 
_ that tke Court had exercised an unwise 
‘discretion in: serving notice on “the unsub- 
stantial defendants and omitting to serve 
_ notice. on substantial defendants The 
plaintif cannot be allowed to put the Court 
“im such a position. | 

The last point raised is that as the Court 
‘has inherent powers to restore a suit gnd 
a8 the result of this dismissal will *be that 
-a part of the claim of the plaintiff will be 
barred by limitation the Oourt should have 
| exercised its, inherent power to restore the 
‘suit. Reference was made to Ram Narain 
Y. Ramdhan Singh (3) where it was held 
‘that when a suit bas been dismissed in 
_ the absence of both parties*there is no 
prejudice to the defendants if it is restored. 
and the Qourt ought to exercise its in- 
herent powers in such a case especially 
if the claim is a substantial one and would 
‘become barred by time if the suit is not 
‘restored. The amount of thecla:m in this 
-case is about Rs.18 p.a. It could hardly 
be considered tbat this was a substantial 
claim asto require the Court to exercise 
its inherent powers. In the result the 
-application fails and the rule is discharged. 
As there is no appeararce on behalf of 
‘the major defendants and the costs of 
“the guardian ad litem having been already 
-deposited there will be no order for costs. 


B. Rule discharged. 
(2)2 P L T 256; 60 Ind. Oas. 377; A I R 1921 Pat 


2 (1). : ake A i 
(3) 4 P L T-647; 72 Ind. Oas, 668; A- IR 1924 Pat 
274; (1924) Pat, 280 x ; 


e 
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the . 


19410 


BOMBAY HIGH COURT 
Appeal] No, 28 of 1910 
s October 11, 1940 
BrAUMONT, O. J. AND B. J, Wania, J. 
< SARSAWATIBAIL SHRIPAD VED— 
APPELLANT 
versus 

SHRIPAD VASANJI VED~—ResponpENT 

Guardians and Wards Aci (VIII of 1890), ss. 17, 
25—Child of tender yeara—Custody of—Constdera- 
tions in the matter-—Mother preferable to father—. 
Persons interested in minor can apply to Court at 
any time for change of custody. fe 

The paramount consideration in the matter ‘of 
a custody of a minor of tender years is the interest 
of the child, rather than the rights of tke parents, 
Human nature is much the same all the world over, 
and if the mother is a suitable person to take charge 
of the child, it is quite impossible to find an ade- 
quate eubstitute for her for the custody of a child 
of tender years, Hence in such a case the mother 


is preferable tothe father 68 Ind. Cas. 518 (1), re- 
lied on. : 

Orders asto the custody of a child are always of 
a temporary nature. Those interested in the minor 
are at liberty to apply tothe Court at any time for 
the change of the minor's custody. 


Mr. K. M. Munshi, for the Appellant. 
j Bir Jamshedji Kanga, for thé Respon- 
ent. i ; ; 


Beaumont, C. J.—This is an appeal from 
a decision of Kania, J , on a petition presene 
ted by the father of a minor unders. 25, 
Guardians and Wards ‘Act. Under that sece 
tion, the Court can return the custody of the 
minor to his father who is his natural guare 
dian, if it is of. opinion that-to do so will be 
for the welfare of the minor ward.. _ ra 
. The parents of the minor were married: 
in February 1936 and the minor, a boy, was 
born in October 1938. Afler the birth the 
mother unfortunately contracted tuberculo- 
sis, #nd ehe had to go away for treatment: 
and the child was taken. by the father and: 
kept at his mother’s house.: The mother of- 
the minor was. discharged from the sana: 
torium at the. end of July 1939, but she wae 
advised to remain at hill stations for a time 
in order to complete her cure, and she came 
back to Bombay, considering herself to be 
cured, at the end of May 1840. On May 29 
the child was out with a servant in attends. 
ance and was taken round tothe house of 
the mother and her parents, and it has beén. 
Tetained by the mother ever since, The cir- 
cumstances in which the child was taken 
by the mother are in dispute. Tze father. 
says that it was virtually. kidnapped -by an. 
uncle of the wife: The uncle, however, has 
put in an affidavit denying that he kidnap», 
ped, the child and saying that it was takem 
by the servant .to the mother’s house. Ag: 
the servant in ‘charge of the-child,-when-it 


A 


y 
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is alleged to have been kidnapped; has not 
put in an affidavit, it is probable fhut the 
mother's story is true, However, that is not’ 
very material, .The fact is that from the end: 
of May 1940 the child has been in the cús-- 
tody of the motber‘and the father now asks 
to have it returned to him. As I have said, 
under the Act we have to consider what: 
will be in the best interests of the minor. , 

I think the law on questions of this sort 
is the same in this country as in England, 
though of course social habits may be differ- 
ent. The modern view of Judges in England 
is that it is impossible, in the case of a young 
child, to find any adequate substitute for 
the love and care of the natural mother. If 
the natural mother ie a suitable person, the 
Courts in England will as a general rule 
hand over the custody of achild of tender 
years to the mother. The mother's position 
is regarded as of much more importance in 
modern times than it wasin former days, 
when a wife was-regarded as little more 
than the chattel.of her husband. The view 
of society in India as to the position of 
woman may not have advanced so far or so 
fast as in England, but at the same time 
the right of the mother to the custody of 
her young children is undoubtedly recog- 
nized in this country : see for example Bai 
Tara v. Mohanlal (1). However the para- 
mount consideration is the interest of the 
child, rather than the rights of the parenta, 
Human nature is much the same all the world 
over, and in my opinion if the motheris a 
suitable person to take charge of the child, it’ 
is quite impossible to find an adequate sab», 
stitute fer her for the custody of a child of 
tender years. : 

It is suggested here that the ‘mother's’ 
health has not recovered. It might be dan- 
gerous to send a child to live in the custody 
of. a woman suffering from tuberculosis. But 
the evidence before ‘the Court is that the. 
mother has recovered. She was discharged 
from the sanatorium about a year and a 
half ago, and the doctor says in his letter, 
Ex. 1, that she was discharged as an arrested 
case. The subsequent examination of her 
sputum has not shown any change, and Dr. 
Billimoria in Ex. 3. reported on Jone 13, 
1940, that no T. B. was detected. On the- 
evidence before the Court, there is no reason 
for supposing. that.the health of the child 
will suffer if its custody is handed over to 
the mother. Orders as to the custody ofa 
child. are always of a temporary nature.’ 
Those interested in the minor are at liberty 
' (1) -24 Bom. L R 979; 68 Ind. Cas. 518: ATR 1998. 
Bom, 405. Ko 
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to apply to the Court.’ -Iù this “êage the 
father can’ apply tò the Oourb at ány time :- 
and if he thinks that the health of his child 
is suffering, he can.ask the Court to apprint ` 
a doctor to examine fhe child. 1 do not 
think that on tne evidence before us there. 
iq at the momeat‘any necessity to appoint a 
doctor to examine the state of the mother's 
health, but if at any time there is any 
reason for supposing that hêr ailment bas 
raturned, the father can apply to the Court 
to get her examined by an indepeadent 
doctor, and submission to auch an examina- 
tion could be made a coadition to her reten- 
tion of the custody uf the child. Thereis ° 
no question here of removing tne child from 
the guardianship of the father, The father 
is the natural guardian, and there is no ap- 
plication to re nove him from that . position. 
He remains the natural guardian, but in the 
interest& of the child itsaM we are satisfied 
that its custody ought, fcr the persent, to 
be with the mother, : 
The parents unf*rtunatsly are not living. 
together, and probably will not live together, 
because the’father has contracted marriage 
with another. woman. That under Hindu 
Law he is entitled to do but itis dificult 10. 
suppose, that .a step-mo'hsr, whose age wa 
are told is about 17, is likely to be.a good 
substitute for the natural mother ; whilst 
the father himself will have other occupa- 
tions and willhave to entrust.the actaal 
upbringing and charge of achild of this age 
to somebody else. In my. opinion, there is 
not the slightest doubt. that the natural 
mother is the propsr person. to have tha 
custody of the child, and thereis no evi- 
dertcs before the Court to justify us fn 
thinking that she is not a proper person to 
have that custody. Her parents. appear to 
have adepuate means to maintain her and 
the child. The fataer is, of course, entiled 
to access to his child. Probably taere will 
be no difficulty in arranging that. If there 
is, he will have to apply to the Oourt to 
arrange the circumstances in wh.ch he can 
ses his child, I think the learned Judge in 
the Oourt below went wrong in the exercise 
of his discretion, because ha did not recog- 
nize that the paramount consideration in a 
case of this sort is the interest of the minor, 
He refers to the interest of the minor as 
being a vague ground for exercising hie 
discretion. That is the paramount ground, 
and prima facie it isin the interest of the 
child that ‘it should ne brought up by-the 
mother. We, therefore, direct that the cuss 
tody -of the.child, until further ‘order, ‘be 
with the mother. The appeal is allowed. 
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B. J. Wadia, J.—I: agree -with thé order 
proposed by the learned Chief Justice.: No 
doubt at is laid down by their Lordshpis' of 
the Privy Council in Annie Basant vV. 
Narayqniah (2), that” among Hindus, as in 
England, the father is the natural ‘guardian 
of his children during their minoritieg 
and that the guardianship is in the 
nature of a sacred trust, That natural 
right of the father has feceived statutory 
recognition in s. 19 (b), Guardians and 
Wards Act, VIIL of 1:90. But s, 19 is in 
my cpinion controlled by s. 17 of the same 
Act according to «hich the paramount cone 
sideraticn ‘is the welfare cf the minor. The 
father of the minor has married again, 
That in itself may not be a ground for 
depriving him of ihe custody of his minor 
child. But the Court bas got to consider 
allfthe circumstances of the case, and taking 
human nature a8 tne sathe here As else- 
where, a step-Mother cannot be expected 
to be very mucna interested in the welfare 
of a minor step-aon, nortikely to give him 
the attention, love and gtmpathy which 
the child naturally requires. It sis not the 
welfare of t:e father, nor the welfare of the 
mother, that is the paramount considera- 
tion for the Court. It isthe welfare of the 
minor ard of the minor alone which is the 
paramount consideration; and I agree with 
Shab, J., in Bai Tara v. Mohanlal (1) where 
he observed as follows (p 7xz*): gS ® 
-“The boy is of tender age and I think that at 
present the? personal care cf the mother is a para- 
mount, consideration,” e 
‘in toat care the boy was seven years old. 
In this case the boy is just about two years 
of, age. and what was urged in Bai Tara v. 
Mohanlal (1) can be app.ied with.even 
greater force to the boy who fs two years 
óld. Taking all these circums‘ances into con- 
sideration, I thir k tat at present the custody 
of the child should be with the mother. 
But that will not, as tas been pointed out 
by the learned Chef Justice, prevent the 
father from maki g a further application to 
the Court at any later date, under the 
liberty reserved tohim to apply, when he 
may be able to eatisfy the Court that it 
will tten be in the interest and for the 
welfare cf the m-ncr child on account of 
the mother’s healib or tke child's healh. 
or on account of want of means for main- 
tenance, or any other just and reasonable 


(2) 41 I A 314: 24 Tnd, Cas. 290; A IR 1914P O 
41; 38 M 807; 27M L 4 30; 18 C W N 1089;1 L W 
620; (1914) M W N :8F; 16M LT 185;200 L J 253; 
16 Bom. L R t2312 A LJ 155P O} | ; 
“#Page of. 24 Bom, L, R—j Ed] 
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; ground, that -it should leave’ the mother's 


custody and instead live ‘with the father. 
For thesereasons I agree that the appeal 
should “be allowed, and I agree with the 
order proposed. 

Per Curiam —As the wife is not asking 
for costs, there will be no order as to costs 
throughout’ The notice of motion is ~ dis» 
charged, -Toe mother should .not remove 
the. child from the jurisdicticn ‘of the Court 
witbout an order of the Court. The mother 
should send the ‘child to the father's house 
twice a week at times convenient to the 
mother fer acoupleof hours on each occas 
sion, subject to the consideration of the 
child’s health, tbe father undertaking to 
make arrangements for conveying the child 
back to tte mother. Liberty to both parties 
to apply tothe Chamber Judge for further 
directions. 

8, i ` Appeal allowed. 


s 
——— 


OUDH CHIEF COURT 
Appeal under O. ©. Act No. 19 of 1937 
Febrnary z1, 1941 
_ Yerke AND Guozam Hasan, JJ. . 
Syed IQBAL ALI—DeranDant— 
APPELLANT 
e reTrsus 
S. HUMAYUN QADIR AND oTHERS— 
Res Pon DENTS i 

Adverse possession — Question as to, ts mixed one 
of law and fact—Wheshe- proved facts substantiate 
plea of adverse parsession is matter of law —If canbe 
chatlenged in second appeal — Burden of proof— Per- 
missive possession not set -up — Question, how to be 
approached—k ssentials of adverse possession— Onus of 
establishing essentials—Hostile and notorious posses- 
sion — Sit ation, user and nature of property to be. 
conside-ed —Acts of temporary and flimsy characte 

The question of adverse pos-ession is a mixed ques- 
tien of fact and law. Though thefacts found by the 
Court of first appeal ‘must ‘be accepted as final in 
second appeal, the question, whetlier the proved facts 
substantiate the plea of adverse possession is a matter 
of law which can be-challenged in second appeal. 
Lachmeswar Singh v. Manowar Hossein (2,59 Ind, 
Cas‘ 487 13) and 155 Ind. Cas, 23 (4), referred 
to. {p..54, col. 1.) i ` 

It is the duty of the plaintiffs claiming title by 
adverse possession to establish affirmatively that they. 
had acquired statutory title to the property by reason 
of adverse possession for the requisite period. Where 
nocase of permissive possession hae been setup by 
defendant in the pleadings, and the permissive 
character of possession has never arisen as an in-' 
dependent issue calling for a decision in the case, 
it is wholly wrong to approach the question of 
adverse possession by determining whether the defen- 
dant has proved a case of permissive possession -Or 
not and hold adverse possession upon the weakness , 
of that case, Radhamoni Debi v. The Collector of 
ah eo) and 35 Ind. Gas.-9U2 (6), relied on; :[p-54> 
col, 2. avs i : ; 


‘gi 
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The title of the owner must be deemed to carry ° 


with it the legal possession and, must be deemed to 
subsist, unless and until there is an open ant hostile 
assertion of title accompanied by exclusive possession 
of an effective nature to the knowledge of the actual 
owner, To constitute a plaintiff's title: by adverse 
possession, the possession required to be proved must 
be adeqnate in continuity, in publicity, and in extent, 
and is displaced by evidence of ‘partial possession by 
the defendant, and the onus of establishing these 
essent al elements is upon the .adverse .possessor. 
Radhamoni Debi: v. The Qollector of Khulna <5), 
followed. [p. 55, col. 1.] - 

In determining the question whether possession is 
hostile and notorious so as to charge thereal owner 
with notice of the adverse . claim the nature, the 
eituation and the user of the property must be con- 
sidered. [ibid.] 

Where a house hasfallen in ruins fora long time 
and the land has presented the appearance of a mere 
akata with .a dalan bounded on all sides by the 
houses of neighbours, such acts of possession as 
tethering of cattle, using the land asa play ground, 
cooking food on the occasions of ceremonies and even 
planting trees by the persons who are no other than 
the members of the real owner’s family, cannot 
possibly ‘arouse the notice of the real owners even if 
the real owner has been living in the same town; much 
less would they constitute adverse possession against 
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e . 
very. long time, since occasional acts are acts*of-a 
temporary and flimsy character which do not destroy 
the title ofthe real owner. [p. 55, col. 2.) 
< Oase-law relied on and. distinguished ) . 


A. against the order,of Mr, Justice Smith, 
dated May 8, 1937. . e 


Méssrs. Mohammad Ayub and S. Moham- 
mad Husain, for the Appellant. 


` Mr. Ali Zaheer, for, Respordents 
Nos. 1 and 2, l 


Mr. Jafar Husain (absent), for Respon- 
dents Nos. 4 and 5. 


` Mr. K. N, Tandon, for the 
dents. 


Judgment.—This is an appeal by de- 
fendant’ No. 1 under s, 12 (2) of the 
Oudh Oourts Act against the decision of 
the late Mr. Justice Smith. s 

A skort pedigree tabbe, in so faras it 
is material to explain the situation of the 
parties, isset-out below. The pedigree is 


Respon- 

















him ifhe has been living away from the land since undisputed :Õ— o 
QADIR ALI : ‘ 
| ` RR Tee 
| a ~ | | | l 
Sarwat Ali=widow Enayat Ali. Salamat Ali. Himayat Ali= Fatima Begam 
Ashraf-un-nissa E Amjadi Begam ` 
ie widow. Fazal Husain 
ss e OW i l 
aan Begam, Altaf Begam. Munni Begam 
M ee Syed Iqbal Ali ‘ 
: z ,wietendant No. 1 ay ees 
s : | i . 
| 3 che, ee 1. b 
Humayun Qadir, Rahat Husain, | Babbi Begam, Sughra Begam, - 
‘Plaintiff No, 1.. - Plaintif No. 2, Paoa oe a 7 
Ny Sy fi 0, O. 4. 


“The facts giving rise to ‘thie litigation: 
are fully set forth in the judgments of 
the two lower Oourts and in the quement 
of our learned brother, Smith, J. 

, Briefly trey are as, follows : — 

' On July 22, 1891, Sarwat Ali executed i a 
mortgage. (Ex: 5) in favour ‘of one Hasan 
Jafar, the father of defendant No. 2, as 
benamidar for Fazal Husain, the father 
of the plaintiffs, in respect’ of three 
houses in Golaganj, Lucknow, which are 
now admitted to have been situate on 
plots Nos. 23’, 236 and 237. On March 8, 
1893, Sarwat Ali purchased house No. 261 
from. ‘Amjadi Begam the widow of Himayat 
Ali. The mortgagee ‘under Ex. 5 obtained 
a prelimivary decree for sale on August 16, 
189s. This decrée was nevér made final.. 
Barwat Ali was a practising lawyer and 
had shifted to : Hyderabad Deccan, He 
died there some time in 1905. On 


January 21, 1927, Sarwat Ali's heirs applied 
for redemption under the old s 89 af the 
T. P. Act, now corresponding toO XXXIV, 
rr. 5 and 8 of the- Oivil P. O, against 
the heirs of .Saiyid Hasan Jafar benami- 
dar and the heirs of Saiyid Fazal Husain, 
wno was the real mortgagee. The appli» 
cation was allowed by the lower Oourt 
but the decision was reversed on appeal 
by this Ooart on March 24, 1930, (vide 
Humayun Qadar V. Suraiya Begim, 7 0. 
W. N. 538) (1). The heirs of Fazal Husain 
had set up an oral sale of the mortgaged 
property in their favour afier the prelie 
minary. decree for sale and had also 
pleaded adverse -possession over the morte 
gaged property. The plea of oral gale 
was rejected, -but the plea of adverse pos- 


(1) 7 O W N 538; 127 Ind. Oaa, 252; A I R 19310 
69; Ind. Rul. (1930) Oudh 476, udh 
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sessfon was upheld by” this Court. The 
heirs of Sarwat Ali had obtained possess 
sion of the mortgaged property after the 
decision of the lower Court in their favour 
but this possession was restored to the 
plaintiffs after the decision of this Court. 
In the course of the restitution proceed- 
ings a dispute arose as regards the pos? 
session over plot No. 261 which the 
plaintiffs contended ‘was eovered -by the 
mortgage deed, but they were resisted 
by defendant No. 1, and this led to a 
criminal litigation between the parties. 
Ultimately, however, the parties came to 
a provisional settlement under which plot 
No. 261 was, pending the adjudication of 
title by Civil Court, put in the posses- 
sion of defendant No. 1, barring a small 
porticn which went to the other party who 
ingreturn gave defendant No. 1a portion 
of plct No. 236. ¢The plaintifis instituted 
the present suit on May 23, 1933, for 
possession. The number of the plot was 
not given in the plaint, but it is no 
longer disputed between the parties that 
the suit related to plot No. 261 and that 
part of plot No. 236 which was’ given to 
defendant No. 1 under the provisional 
settlement, In case the plaintiffs succeed- 
ed-in establishing their claim to plot 
No, 261, they would be entitled to get 
back that portion of plot No, 236 which 
they had surrendered to defendant No. J 
in return for a portion of plot NG 261. 
Defendant No, 2 is the son of Hasan 
Jafar, who was #dmittedly the benamidar 
for Fazal Husain in the mortgage exes 
cuted in 1891. Defendants Nos. 3 and 4 
are the sisters of the plaintiffs and haye 
been impleaded as pro forma defendants. 
The only contesting party in the case 
therefore is the defendant No. 1. The 
plaintifis asserted themselves in the plaint 
as‘ owners of land along with the build- 
ing, of which the boundaries were given 
at the foot of the plaint but which must 
now be deemed to refer to plot No. 261, 
since September 14, 1898, The plaint 
refers to the fact of Garwat Ali's heirs 
having taken possession of the said plot 
in 1928 after their application for redemp- 
tion was granted by the lower Court, aad 
that the plaintiffs regained possession of 
the same on May 31, 1930. On July 7, 
1930, defendant No. 1 is alleged to have 
taken unlawful possession of the said plot, 
and this, according to the plaint a lega- 
tions, gave rise to the suit for pcssession 
against him along with damages to the 
extent of Rs. 50 for allowing a dalan, 
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in the land in suit to fall into disrepair 
during the period of his possession. i j 

Defenfant No. 1 pleaded that plot 
No. 261 was not the subject-matter of 
dispute in the redemption case which he 
lost in the Chief Oourt, that he was the 
owner in possession of the said plot and 
toat the plaintiffs had no title whatsoever 
to the same. In the oral pleadings before 
thé Court Counsel for the plaintifs stated 
on August 26,1935, as follows ;— 

“T claim title to the property by virtue of the 
decrée in foreclosure and redemption suit and 
also on the ground of adverse posression which 
has been established against defendant No. 1 ‘by 
the judgment of the Hon'ble .Judges of the Chief 
Court. Defendant No. l's possession over the pro- 
perty was always permissive.” 

Counsel tor the defendant No. 1 re» 
plied that the property in suit was not 
included either in the foreclosure decree 
of 1598 or in the redemption suit lost 
by defendant No. 1 against the plaintifs 
in the Ghiet Court. The property in suit 
appertairs to Ahata No, 261, which 
originally belonged to Himayat Ali, whose 
heirs sold it to Sarwat Ali, and after the 
death of Sarwat Ali his heirs who suce 
ceeded to the property transferred the same 
to defendant No.1. 

On November 25, 1933, the plaintiffs 
filed a replication in ‘which they stated, 
that they had become owners of the land 
in suit -by adverse possession for a 
long time. On November 27, 1933, 
Counsel for the plaintiffs stated that the 
whole of the land was previously in the 
possession of the plaintiffs and his pre- 
decessors-in-interest since the year 1898 
and that with the exception of a dalan 
shown jn the Commissioner's map there 
was no other building in the land in suit 
since 1898. 


The trial Court appointed a OCommice 
sioner, who prepared a plan cf the land 
in suit. In an elaborate judgment the trial 
Court held that plots Nos. 232, 236 and 237 
were the only plots in suit in the redempticn 
case, and that plot No. 26) was not included 
in it. It neld thatthe land in suit so far 
as it was enclosed by tre tatters “al bl Ol. 
G1 d8 e1 fl" in the map of the Commissioner 
was included in the redemption case, and the 
rest of the land in suit was not included. This 
finding was accepted by the learned Sub- 
ordinate Judge and was not challenged in 
tne appeal to.this Court. Issue No. 2 ree 
lated to adverse possession and ran as 
follows :— `’ 3 : 

“Has the land in suit been in adverse possession 
of the plaintiffs and their predecessors in interest 
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since the year 1898, and have they prefected their . disappeared, and the only structure left 


titte to it"? 
The trial Court split up the qugstion of 


adverse possession intotwo parts, one re-. 


lating to deorhi shown in the Commissioner's 
map apd the other rélating to the dhata, 
which included the dalan towards the 
south. It held that ‘the deorki formed part 
of the house of Mir Himayat Ali which was 
sold to Sarwat Ali, but that it had hepn 
in the possession of the plaintiffs for a long 
time who had ‘connected. it with their own 
house and-had settled a tenant therein. As 
regards the ahata which was coloured red 
in the Commissioner’s map its view was that 
it bad been a vacant land from the year 1909 
or 1910. No building existed on the land, and 
there was a dalan which was in a dilapidat- 
ed condition. The trial Court enumerated 
the following acts of possession which were 
alleged to have been exercised by the 
plaintiffs over the land in suit, namely, that 
the plaintiffs used to keep their cattle and 
hens, that singing parties used to be 
arranged in the dalan and the ahata 
occasionally and that plaintif No. 2 used to 
fly kites in the akata and that on occasions 
of ceremonies food used to be cocked in 
the ahata. Its view was that the aforesaid 
acts did not prove ouster of the owner, 
much less any adverse pcasession over the 
land in suit. It disbelieved the evidence 
of the plaintiffs who had stated that in the 
year 1915 the widow of Sarwat Ali wanted 
to take possession of the akata but was 
prevented from doing so. Oertain post-cards 
were relied upen on behalf of the defendant 


No, 1, Exs. A-11 to A-14, which were writ- 


ten by the plaintif No 2 and his brother- 
in-law Afzal Husain to. Suraiya Begam 
in 1906-1903. The trial Gourt came to the 
conclusion that these letters show that the 
plaintiffs were on cordial terms with 
Suraiya Begam, and consequently there 
could be no question of any adverse posses. 
sion till that date. The trial Court further 
disbelieved and story set up by the plain» 
tiffs that they had been in possession of the 
entire ahata under an oral sale. ‘This 
latter finding was confirmed iu appeal and 
-has not been challenged. The trial Court 
made an inspection of the spot with a view 
to better understand and appreciate -the 
evidence recorded by ‘him in the case. T:.is 
the Court was entitled to do under O. XVIII, 
r. 18.of the Civil P. O. The trial Court 
further found that since the year 1905 no 
relation of Sarwat Ali or bis brother resided 
in the ahata in suit, and the walls of the 
house situate. therein had fallen down and 


was a dalan in a dilapidated condition. The 
ahata was now surrounded by the houses 
of neighbours. and the condition of the dhata 
was attributed to the course of nature, 
There was no defined boundary, and the 
boundary walls of the ahata on three sides 
belonged to different persons, who are the 

plaintiffs’ neighbours. Taree passages led 
to this ahata, one from: the deorhi. the 
other from the east of the ahata connected 
with a lane and the third from a window of 
the plaintifis” house. Neither of these 
passages was opened by the plaintiffs or 
their predecessors, but the position as if 
stood showed that they were cofti:rolled by 
the plaintiffs, Upon this finding the trial 
Court decreed the suit for possession of that 
portion of the land in suit which appertains 
to plot No. 256 and is enclosed by letters 
“al bl OI G1 dl el fl" in the map prepasted 
by the Uommissioner and*dismissed the rest 
of the claim. 

Tne learned Subordinate Judge on appeal 
obzerved 

“When the possession of the appellants over the 
deorhi is ajversae and the Hoo’ble Chiaf Oourt has 
recyguised their title by adverse possession ia respect 
of plot No. 236, when they have purchas-d thelani of 
the akata towards north ‘not in suit) from Mst. Bibi 
Jau in 1905 and 1906 as Exs. 3 and 9 show and when 
appellants have full control of the three passages 
léading to the land in suit which ia in the shape of one 
ahata and is a vacant land enclosed by wally and it ig 
also admitted that they have been in possession for 
a°long, time, I think there can be no other oonelu- 
sion excépt "thas their possession over the land in 
question is also adverse", ° : 

The result was thatethe learned Sub» 
ordinate Judge decreed the plaiatiffs’ suit 
for possession of the land coloured red in 
the map prepared by ths Commissioner, He 


did not however decree the claim for 
damages. 
This decision was affirmed in sacond 


appeal by our learaed brother, Smith, J. 
The learned Judge observed in his judg- 
ment — 

“The sola question at issue beteween the parties 
has been whether the plaintiffs, and their predscessor 
have been ia adverse possession of this plot and of 
the buildings standing on it for over twalve years, 
or whether their_possession was simply permissive’ 

At another piase he says that 

“the whole question is, however, whether the 
nature .of the possession of the plaintiffs and their 
predecessor Was such as to constitute it adverse 
possession: l 

After referring to the- evidence of the 
two plaintifs and quoting passages from 
their evidence hs came to ths conclusion 
that the evidence given by Saiyid H imayun 
Qadar was neither. consistent nor clear, 
aod he was not prepared to hold on that 
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6 
eviderfce that Fazal Husain’s possession of 
the plot No. 261 and the house standing 
thereon was in the first place permissive. 
The learned Judge summed up his conclue 
sions in the fcllowing passage :— 

“Taking into considerdtion the weakness of the 
appellan@s @ase on this point, and also the fact 
that this case of permissive possession on the part 
of Fazal Husain was not the case originally set 
up by him, (the learned Subordinate Judge said in 


his judgment that even before him @ Iqbal Ali 


did not set this @p as a definite case’, I think that 
the case of the appellant based upon permissive 
possession must be held to have failed, and on the 
facts as a whole alleged on the side of the plain- 
tiffe-respondents I am of opinion that the learned 
Subordinate Judge was justified in finding the 
e Plaintiffe entitled to succeed on the basis of title by 
adverse possession”, . ; - 
„After having heard arguments at cone 
siderable length in this case we regret we 
are unable to uphold the decision of our 
learned brother. At the outset it may be 
poihted out that the question of adverse 
possession is a mixed question of fact and 


law. Though the facts found by the Court: 


of first appeal muat be agcepted as final in 
second appeal, the question whether the 
proved facts substantiate the plea of 
adverse poss-ssion is a matter of Mw which 
can be challenged in second appeal vide 
Lachmeswar Singh v. Manowar Hossain, 
(LL R 19 Cal. 253 P ©) (2), Satgur Prasad 
v, Raj Kishore Lal (ILR 42 All. 152 P C) 
(3) and Mst. Rajana v. 
11 Lucknow, 84) (4). . 
’ In the well known case of Radhamons Debi 
v. The Collector of Khulna {L R 27 IA 
136) (5:, their Logdships of the Judicial 
Committee in a case resting firstly on title 
afid secondly on adverse possession observ- 
ed that it is necessary to remember that 
the onus is on the appellant (plaintiff), and 
that what she has to make out is” possession 
adverse to the competitor. 

This principle was further confirmed in 
Secretary of State for India in Council v. 
Chelikant Rama Rao, (L R 43 I A 192) (6), 
where it was held: :— 4 

“Nothing is better settled than that the onus of 
establishing property by reason of possession for 
a certain requisite period Jies upon the person 
asserting possession. It isetoo late in the day to 


(2) 19 O 253;19T A 48; 6 Sar, 133 (P 0). 

- (8) 4” A 152; 55 Ind. Cas. 486; A I R1919 P O80; 
46I A197; 18 ALS z235; 22 Bom. LR 491; 24 CWN 
394: 3x M L J 259; 27 M L T 200; 11 L W 384; (1920) 
M WN 3;2U PL R(P 0)55(P0). 

` (4) 11 Luck 82; 155 Ind. Cas. 23; A I R 1935 Oudh 
387; 1x85 O W N 423; 7 R O 547, : i 

(5) 27 IA 136; 27 O’ 943, 

(6) 43 I A192; 35. Ind. Cas. 902: AI R 1916 P O 21; 
39 MAIHNISALI 1114; 18 Bom. L R 1007: 250 LJ 
69,20 0 WN 1311; 31M LT 435; 4 L W 486; (1916) 2 
M W N 224; 31 M LJ 324 (PO), È pa A Gan i 
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. he sent his clerk Sardar Husain to Sarwat 
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e suggest the contrary of this proposition. If it wera 
Not correct.it would be open to the possessor for a: 
year ora day tosay I am here; be your title to the 
property @ver so good, you cannot turn me out 
until you have demonstrated that the possession 
of myself and my predecessors was not long enough 
to fulfil all the legal conditions.’ Such a singular 
doctrine can be well-illustrated by the case of India,. 
in which the right of the Crown to vast tracts of 
territory, including not only islands arising from 
the sea, but great spaces of jungle lands, necessarily: 
not, under the close supervision of Govt Officers,: 
oud disappear because there would be no evidence 
available to establish the state of possession for 
sixty years past. It would be contrary to all legal 
Principles thus to permit the squatter to put the’ 
owner of the fundamental right to a negative proof 
upon the point of possession.” 


Having regard to the principle enunciate. 
ed above regarding the onus in such cases,’ 
we are of opinion that the issue framed 
by the trial Court was perfectly correct, , 
and it was the duty of the plaintiffs to 
establish ‘affirmatively that they had’ 
acquired statutory title to the. property by. 
reason of adverse- possession for the re-. 
quisite period. No case of permissive’ 
possession was admittedly set up by des! 
fendant No. 1 in the pleading, and it seems | 
to us that the permissive character of. 
Pessession never arose as an independent 
issue calling for a decision in the cabe. In: 
these circumstances it was wholly wrong. 
to approach the qnestion of adverse posses: | 
sior by determining whether the defendant” 
No. 1 had proved a case of permissive | 
possession or not and hold adverse posses. 
sion upon tbe weakness of that case. Des. 
fendant No. 1 never set up the case that 
the plaintiffs had been in possession of the, 
land in dispute by leave or licence of bis 
predecessor-in-title, - The questi:n ‘seems 


- to have agitated the minds of the Courts’ 


upon the statement in cross examination 
made by the plaintiff No, t Saiyid Humayun 
Qadar, which was as follows :— 

“While going back to Hyderabad in 1898, Sarwat 
Ali sent for my father, My father was busy, 5o 
Alis 
Sarwat Ali told Sardar Husain that he was going- 
to Hyderabad, Fazal Husain should come and, 
take possession of the house, When Sardar Husain 
intimated this to Fazal Husain, the latter replied 
that the houses of Sarwat Ali were of little value and’ 
they may be looked after.” 


This statement was relied upon by the- 
defendant as indicating permissive posses- 
sion, but the learned Subordinate Judge’ 
did not uphold this contention, We are 
of opinion that this statement may well 
have been relied upon as descructive of the 
case of adverse Possession set up by the 
plaintiffs, but it ‘by no means follows that 
the defendant No. 1 was setting up a defis 
nite and substantive--case of permissive 
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possession which was legally not permissible 
through the evidence of a plaintif in the’ 
witness box. We donot think it necessary 
to rest cur decision upon. the me&ning to 
be attached’ to the above statement of the 
- plaintiff in order to hold that the possession 
-of the plaintiff was of a permissive chsracter, 
Having regard to the acts of possession 
found by the two lower Oourts on the 
land in suit, we are of opinion that these 
occasional actsin the circumstances of the 
present case arè acts of a temporary and 
flimsy character which do not destory the 
title of the defendant or his predecessor-in- 
interest. . The title of the defendant or 
his predecescor-in-intérest must be deemed 
to carry with it the legal possession and 
must be deemed to subsist, unless and 
until there is an opan. and hostile assertion 
of title accompanied by exclusive posses- 
Sion of an effective nature to the knowledge 
of the actual owner. According to the 
classical definition of “adverse possession” 
by Lord Robertson in Radhamont Debi v. 
The Collector of .Khulna (LR 271A 136), 
(5), constitute a plaintiff's title by adverse 
possession, the possession required to be 
proved’ must be adequate in continuity, 
in publicity, and in extent, and is displaced 
by evidence of . partial possession by the 
defendant, and the onus of establishing 
these essential elements.is upon the adverse 
possessor. We are of opinion that the 
-plaintiffs have failed to satisfy the test 
-essential to the proof. of adverse possession. 
In determining the questicn whether posses- 
sion is hostile and” tiotorous so as to charge 
the real owner with notice of the adverse 
claim the nature, the situation and the 
user of the property must be considered. 
“Tt “is impossible”, says Lord Halsbury in 
oe v. Taylor, (1895, 1 Oh, 641 at 645), 
Th. i 

as speak with exact precision about the degree 
of possession or dispossession that will do unless 
you ‘have regard’as Lord -ustice Ootten said in 
Leigh y., Jagk-(1879, 5 Exch. D 264) (8) to-the nature 
of the property.” 

Sarwat’ Ali never visited Lucknow since 
1898, atid Suraiya Begam, one of his 
daughters; stayed with him in Hyderabad. 
Neither Munni Begam, the mother of defen- 
dant No. 1, nor Altaf Begam, who is married 
in Hardoi District, ever lived in Lucknow. 
Defendant No. 1 himself did not come. to 
Lucknow till the year 1927. The house 
which -Sarwat Ali acquired in 1893 evi- 


(7) (1895) 1 Oh. 641 (645); 64 L J Oh. 416; 12 R 310; 
72 L-T 870 BES, 


(8) (18795 5 Ex. D 264; 49 L J. Ex, 220; 42 LT. 463;._ 
98, W R 452; 44 J.P 488. a e AM 


. g . 
. IQBAL ALI v. HUMAYON-QaDre (OUDH) 


55 


e 
dently fell im ruins before 1898 and no 
permanent structuré worth the name bas 
been in. existence onthe spot at any rate 
since the year 1898, aad the land in, suit 
has presented the appearance of a mere 
akata witha dalan pounded’ on all sides 
by the houses of neighbours. ,Sugh acts 
of possession as, tethering of cattle, using 
the land as play ground, cooking food on 
the occasions of ceremonies and even 
planting trees gould not possibly have 
aroused the notice of the real owners— 
who are no other than members of the 


-plaintifis’ own family—even if they had 


been living in Lucknow, much less would 
they constitute adverse pessession against 
Sarwat Ali and his family,°who have 
been away from the land in dispute since 
1898. Exhibits A-1] to A-14 are post-cards 
written in the year 1906 to 1908. Exhibit 
A-11 was written by 4fzal Husain, brother- 
in-law „of the plaintiffe, to Snraiya Beg&m, 
while Exs. A-12to A-14°were written by 
the plaintiff No 2to Suraiya Begam. We 
agree with our legrned brother that these 
post-cards do not show that the. plaintiffs 
acknowledged the claims of Sarwat Ali's 
heirs tothe property in dispute, but at 
the same time we are of opinion that they 
do show that cordial relations existed 
between the heirs cf Sarwat Ali and the 
plaintiffs, Plaintiff No. 1’ admits in his 
evidence that he wason good terms with 
Mst. Suraiya Begam when Exs. A-11 to 
A-l4 were written by him to her. There 
is no evidence on the record tn show that ab 
any time befors tsq application for 
redemption was filed in 1927 the relations of 
the parties became hostile, We do ntit 
think it will serve any useful purpose: to 
refer to decide cases upon the point?as 
in our opihion the pricciplas governing 
the acquisition of prescriptive title have 
been laid down by their Lordships of the 
Privy Council, and the only questien that 
arises for consideration before us is whee 
ther in view of these principles the plaint- 
iffs have succeeded in discharging the 
heavy onus which lay upon them to prove 
the essential elements of adverse possession. 
We may, however, refer to two cases, 
Framji Cursetji v. Goculdas Madhowjt 
(1. L. R. 16 Bom 338) (9) and Chokkalinga 
Naicken v.-Muthusami Naicken (Il. L, R. 


“21 Madras 53) (10), ‘which have frequently 


been referred to in subsequent decisions 
of the various High Courts.in India. . 


I. L. R. 16 Bom. 338 (9). In this case a 


(9) 16 B 388. '- < 
(10) 21M 53. -o 
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, mal 

ey 
-many ways to his neighbour, the latter 

,moade use of it, in various ways,. without 

obj&ction for more than 12 years, A privy 

and ‘sheds ‘for cows and goats; fowls, 

etc. and a hut for a'ghariwallah—all, howe 

ever, structures of-a flimsy and purely 

.temporary ‘character—wére said to have’ 
been constructed and maintained for many 

years on the said piece of fand. Such 

user, it w&s contended, amounted to 

adverse pcssession. : 

Jt was held that such user as this was 
insufficient to give a title to the land by 
advérse possession, User of this sort, under 
similar circumstances, is common in this 
country and excites no particular atten- 
tion. It is neither intended to denote, or 
understood as denoting—on the one side 
or the other—a claim to the ownership of 
the land, and, where this, and ng more, 
is the case it wuld be wrong to hold that 
a claim by adverse possession has been . 
made out. : 

I, L. R. 21 Madras 53 %10). In this case 
the defendant had used. as a backyard a 
small piece of Jand situated between his 
house and that of the plaintiff, who was 
his brother, for a period of more than 
twelve years. In 1894 the defendant began 
to build on it, whereupon the plaintiff pro- 
têsted and sued for possession. It was 
held that the use of the Jand for the 
purpose of a backyard would not be suffe 
cient to constitute adverse possession. 

Learnéd ea: Bie behalf of the plaint- 
ifis-respondents has ` cited (Suna - Pana 
@hena Voona) Sevugan Chetty v, Koovanna 
Kana Nana Kana Kannappa Chetty (A, I. 
Rs 193] Madras 282) (11), U. Maung Gytv. 
Mauug On Bwin (A L R. 1929 Rangoon 153) 
(22), Subsamania Pillai v. The Secretary of 
State for Indiatl. L. R. 34 Mad. 353) 
(13), Nizam Din v. Ali Mohammad (A, 1. 
R: 1927 Lahore 753) (14) and Nageshwar 
-Bux Roy v. Bengal Coal Company, Limited 
AL, R. 581, A. 29: (15). None of these cases 
has any application tothe facts and cir- 
_ cumstances of the Present case, 
AD A I R 1931 Mad. 282; 130 Ind. Cas, 855 (2); 60 M 
‘L J 430; 33 LW 457: (1932) M W.N 299. 

RIDA IR 1929 Rang. 153; 117 Ind. Cas, 591;7 


piece of land being ob no present - 


181; (1911)1 M W 

(14) A I R1927 Lah: 753; 99 Ind. Oss, 898. — 

(15) £8 I A 29; 130 Ind. Cas. 315; A 1 R 1931 P 0 188; 
60 M LJ 183; 33 L W 162:35 OW N 265; 530 L J 
81; Ind. Rul. (1931) P. © 59; (1931) MW N 121; 33 
Bom. L R 425; 12P LT 251; 15 RD 194; 10 Pat. 407; 
530 L J487; (1931) A LJ 537 POL. me 
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its owner and “being convenient in” - 


‘presumption of possession 
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A. 1. R. 19031” Madras 989 (1D). The 
plaintiff not only relied upon the presump- 


-tion of possession arising from title over 


waste ¢and in his favour but actually 
put forward a case of effective possession 
apd adduced evidence in support of it. It 
was held thathe had not succeeded im 
proving possession within limitation and 
he was not entitled to fall back upon the 
in face of the: 
case that he had put forward. 

U Maung Gyiv, Maung Om Bwin (A. I. R. 
1929 Rangoon 153) (12). In this case the 
Plaintiff definitely put forward a case that: 
he himself had given possession to the 
defendant over the land in suit. This case 
failed on the other hand it was proved 
that the defendant had been in possession 
for the last 15 or 20 years, It was held 
that it was the duty of the plaintiff to 
prove his possession within limitation and 
therefore the suit fell within Art. 142 of the 
Indian Lim. Act. 

Subramania Pillai v. The Secretary of 
State for India (I. L. R. 34 Madras 353) (13). 
In this caseit was held that acts done on 
parts. of a tractof land will only be evi- 
dence of possession of the whole where the 
said tract of land possesses a defined 
boundry, As wehave already held that 
is not the case here. 

Nizam Din v. Ali Mohammad (A. I. R. 
1927 Lahore 753) (14). It was held that though: 
ordinarily speaking the doctrine of cons- 
tructive possession cannot be used in favour 
of the trespasser, nevertheless, in a Case 
where the plot in dispute forms part of a 
larger plot with defined boundaries over 
which larger plot there have been physical 


-acts of ownership in portions and where 


there has been an assertion of title over 
the whole plot throughout, such circum- 
stances are Yrelevant evidence as to the 
possession of the waste land, In tbis 
case the plot had lain waste, and the 
predecessors of the plaintiffs purported to 
mortgage the whole of the plots and pur- 
ported to sell portions of the whole plot, 
and therefore it could fairly be held that 
they had an animus possidendi even over 
the plots now in dispute and consequently. 
they had acquired title by adverse posses- 


-Bion over the plots now in dispute. 
(13) 34 M 353; 9 tnd. Osa. 9; 21MLJ132; 9M LT ` 


Nageshwar Bux Roy v, Bengal Coal 
Company, Limited (L. R. 581, A., 29} (15). 
In this case a coal company, who held a 
mukarrari lease of a village and believed: 


“that they were entitled to the subjacent 
. minerals, openly carried on for twelve years 


mining operations in Various parts of the 


"IML -> 


village by working pits and making trial 
pore-holes; it was not clear whether any 
one pit had been worked continually for 
twelve years. The zamindar sued the coal 
company claiming the minerals under the 
village. It was held tbat: the company 
bad been in adverse possession of the 


minerals under the whole village for more - 


than 12 years and the right of the zamine 
dar was, therefore, barred. It was further 
observed that as a general rule where 
title is founded on adverse possession the 
title will be limited to that area of which 
actual possession had beenenjoyed. But 
the extent of possession enjoyed may be 
an inference of fact, and in applying the 
rule to the case of a mineral field regard 
isto be had tothe nature of the subject 
end the possession to which itis suscepti- 
e. z 

-- Having given our best consideration to 
‘the facts and circumstances of the present 
case, we are satisfied that the plaintiffs 
have failed to establish the plea cf adverse 
possessien set up-by them over plot No. 
261 except with regard tothe deorhi over 
which the trial Court upheld the adverse 
possession of the plaintiffs. 

~ We, therefore, allow the appeal, set aside 
the decree passed by our learned brother 
upholding the decree of the lower Appellate 
Court and restore the decree of ihe trial 
Court. As regards costs, we maintain the 
order passed by the trialCourt but we 
allow costs to the defendant-appallant 
in all the other Courts on the ground that 
he has substantially succeeded. 


s. Appeal allowed, 


ALLAHABAD HIGH COURT 
Application in Second Appeal No, 391 
`. of 1939 
November 13, 1940 
Braunp, J. 
RAWAT RAJ KUMAR SINGH AND OTAERS 
a i — APPELLANTS 


` versus 
BENARES BANK Lro., BENARES 
(In LIQUIDATION) AND oT: ERS— RRSPONDENTS 
Companies Act (VII of 1913), s. 171—Decree in 
favour of company—Apneal by judgment-debtor— 
Company wound up—Appeal proceeded wtth—Judg- 
ament-debtor, if proceeding with legal proceeding 
„against company—Leave of Court, if necessary. . . . 


-Where a decree has been passed in favour of a! 
‘company and the judgment-debtor has appealed! from * 
the decree and goes on-with his appeal atthe date" 


cof the winding up of the company,he shoujd be xe 
garded as proceeding with legal proceedings against 


RAWAT RAJ KUMAR SINGH Y BENARES BANK LTD. (ALL) 
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athe company “and this he cannot do without ti.leave 
of the Oourt. Humber & Oo v. John Griffiths Chele, 
Co, (35, explained, 47 Ind Oas. 392 (2), disapproved. 
36 Ind. Cas. 618 (1), approved. 


Mr. Nanak Chand, for the Appellants. 
Mr. J. Swarup, for the Respondent. 


..Order.—This fs a little application in the 
matter of the Benares Bank Ltd., (in liqui- 
dation). It is avery usual form of applica 
tion, under s. 172, Oompanfes Act. The 
facts, so far as they are material, are that 
in August 1939 the company obtained a 
decrée—it. does not matter what kind of 
a decree—against the applicant. On 
December 13, 1939 the applicawt filed an 
appeal to this Court against that decree, 
making the company, of course, a responds 
ent. On March 1, 1940 the company was 
ordered fo te wound up by the Court and 
an official liquidator was appointed. The 
present application is an Application by the 
‘appellant to the appeal for the leave of 
“the Court to proceed with his appeal. 
That involves a tonsideration of s. 171, 
Companies Act, Section 171 of the Act is 
in these terms : : 


` “When a winding up order has been made or & 
provisional liquidator has been appointed no suit 
or other legal proceeding shall be procecded with 
or commenced against the company except by 
leave of the Court, and subject to such terms 88 


the Court may impose.” 


“1 copfess that I should myself have little 
doubt, upon the ordinary use of langu- 
age, as to the meaning of this section, had 
it not been for a decisiofi of a Full Bench 
Court at Lahore to which my attention had 
been drawn and to which I shall. refer 
more particularly in a moment. It would 
have appeared to me to be beyond cons 
troversy that an appeal from a. decree was 
a “legal proceeding.” And I shculd have 
thought that it was equally. plain that It 
was in this case 2 legal proceeding 
“against the company.” Moreover, when an 
appellant goes on with his appeal at 
the date of the winding up order, I think 
he must be. said to be “proceeding” 
with it Upon the language of the 
section, therefore, I should have thought 
that it was plain that the prosecution of an 
appeal to which the company was a res- 
pondent and which was pending at the 
date of the. winding up order was a 
proceeding for the prosecution of which 
the winding up Court ‘was 
“necessary under the section. . That appears 
to have been the view which was, taken in 
a case in 1916 in the Ohief Oourt in 
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MiteWa Ram v. People’s Bank of India. respandent to the appeal, appealed to the. 


(1), at p, 273. That case:has reference’ to a 
revision proceedings, but -there is. 1 think, 
no @istinction to be drawn between a 
revision proceeding and an appeal for 
the present purpose? The learned Judges 
in tha? cde sny : í 

“Yn this case the suit was by the company : the 
revision however is against the’ company and we 
hold that it was a proceeding against the company 
within the meaning of tha action, 

lt is a proceeding intended to wrest from the 
company the decree obtained by it in the Courts 
belaw, a decree which but for the present revision 
would establish the company's title in the property 
in dispute. The ‘present revision is a proceeding 
against the company to defeat that title.” 


Two years later, however, the matter was 
reconsidered by a Full Bench of the Punjab 
-Chief Court Kisan Singh v. Industrial 
Bank of India (2), which included the 
Hon'ble Shadi Lal, J., as he then was. 
This Bench, the judgment of ‘which is of 
course, entitled eto the *greatest ‘respect, 
took the view that tbe earlier case to which 
I bave already referred was wrongly 
decided, although they fake a concession 
to it by admitting that there is prima 
facie considerable force in the view taken 
by it. The Full Bench were, however, 
greatly influenced by a decision in the 
House of Lords in England in Humber & 
Co. v John Griffiths Cycle Co. (3), and, 
founding themseives, as I ‘think, upon 
that case, they came ‘to the conclusion 
that noleave of the winding up Oourt wis 
necessary for the prosecution of an appeal 
or a reVision pending at the date of the 
winding up ordef and arising out of a 
suit in which the plaintiff was the come 
pany. With the greatest respect, and I 
nsed hardly say only with great diffidente, 
I think that the learned Judges who 
ecmposed that Full Bench have misunder- 
stcod the case in the House of Lords upon 
which they relied. To understand it, it is 
necessary, I think, to look closely at its 
facts. A company, John Griffiths Cycle 
Co., had in the first place brought an 
action against the defendant prior to the 
winding up‘in which they (the company) 
had been unsuccessful? The-company then 
appealed to the Court of Appeal and it 
was during the pendency of that appeal 
that the winding up order against the 
company was passed. In that appeal the 
company was eventually successful. Then 
the defendant to the snit, who was the 


(1) 91 P R 1916 (278); 36 Ind. Oas. 618; A I R 1916 
Lab. 24; 80 PL R 1917 


(2) A IR 1918 Lah. 181: 47 Ind. Oas. -392; 62 PL. 


R 1918: 37 E L R 3918 (F B). 
(3) A9085 L T14L. ` 


‘terms, that wherever you find 


House of Lords and it was in respect of 
the appeal to the House of Lords that 
the question arose whether the leave of. 
the winding up Court was necessary. Now, 
in my view, the thing to observe about 
this case is that at the date of the 
winding up order the “proceeding” which 
was then on foot was a proceeding, not 
against, but by the company and was 
one for the further prosecution of which 
no leave of the company Court..whatever | 
was required. The proceeding on foot 
at the date of the winding up order was 
the appeal by the company and it was open: 
to the company to go on with that appeal 
without the leave of the Oourt. With 
that introduction it is possible to see what 
it was tbat Lord Davey in his speech 
actually said. He said this : 

we “The respondents, that is to say the com- 
pany, “now" object that the present appellant cannot 
proceed with their appeal without: the leave of the 
Court in Ireland. I am of opinion that the objec- 
tion cannot be maintamed. It wasthe respondents 
who themselves proceeded with the action efter the 
winding up order, by prosecuting theirappeal in 
the Court of Appeal, and when once an action by 
the company itself has been preceeded with, there ‘is 
necessity for the defendants in the action to obtain 
leave for any defensive proceeding on their part... ."' 

The italics are, of course, my own, but, 
in,my view, the words they cover afford 
the clueto whatit was that the House of 
Lords really said in this case, His 
Lordship, as it seems to me, said no more 
than that when you find that at the date 
of the winding uporder there is a proceed»: 
ing already on foot, which ` pro- 
ceeding requires no leave of the Court 
to prosecute it, then that proceeding 
may go on to its logical conclusion 
without leave ofthe Court. In other words, 
he said that, inasmuch asthe appeal which 
was pending at the date of the winding 
up order in that case was an appeal by the 
company itself and, as such, was one which 
needed no leave to prosecute it, it wasa 
proceeding which might go on to its ulti- 
mate conclusion—including an appeal to 
the House of Lord—notwithstanding s. 87, 
Companies Act of 1862, which was the 
Act then in force. Now reverting to the 
Full Bench case of the Punjab Ohief Oourt 
it appears tome with great respect that 
the- learned Judges have overlooked that 
the decision in Kishan Singh v. Industrial 
Bank of India (2), was limited in the 
way I have pointed out.- Itis not, I think, 
an authority which decides, in general 
an appeal 
from a suit -in which the company -itself 


1941 


was the plaintiffe, that appeal may be 
either proceeded with. or commenced’ 
without the leave of the Court. Ip the 
case before me, at the date of the winding 
up order, a proceeding was pending. But, 
unlike Kishan Singh v. Industrial Bank of 
India (2), it was a proceeding by the. 
defendant against the company and it. 
was, therefore, a proceeding which, accord-’ 
ing to what I conceive to be the plaig 
meaning of the language used in s. 171, 
Compsnies Act, could not go on without 
the leave of the Court. For these reasons, 
in my view, the present case is one in. 
which, the leave of the winding up Court. 
is necessary to the prosecution of the 
appeal and I give that leave accordingly. 


8. o Order accordińgly. 





'” CALCUTTA HIGH COURT’ ' 
Applications in Suit No. 36 of 1939 , 
April 22, 1940 TA 
' L et-WILLIams, J. 
Inre EAST BENGAL SUGAR MILLS 
1 TD. In LIQUIDATION) ; | 
Company—Articles ,of association—Persons con- 
senting to become share-holders on condition of their 
suggestions being included in memorandum and 
articles—Deapite non-fulfillment of conditions, 
usual application for shares and .for becoming 
share-holders signed—Proper time for objecting- to. 
become share-holder—Companies Act (VII of 1913), 
s. 156—New liability under, wren arises—Previous 
calle made and becoming time-barred —Effect of. 
Where persons consented to ‘ become share; 
holders on condition that their suggestions were 
included inthe memorandum and articles of associa- 
tion, but subsequently it was found that the memo- 
randum and articles of association were different to 
the draft memorandum and articles of association 
which had been shown to them, and did not embody 
their suggestions and despite this, they signed the 
usual application for shares and became’ share- 
holders: i , ais 
Held, that it was not open to them subsequently 
to object to their being share-holders on the ground 
of the condition as to alteration of the memoran- 
dum and articles of association, not having been 
fulfilled. The proper time to object was atthe time 
of incorporation of the company. : 
New liability to contribute under s. 156. Oom- 
panies Act arisesfor the firsttime upon the wind- 
ing upénd is unaffected by thefact that previous 
calls have been made by the Company and have 
become barred by limitation. In re Whitehouse & 
Go. (1), reliedon, 142 Ind. Cas. 7(3), distinguished. 


Mr. J. C. Moitra, for the Official Liqui- 
dator. : | ; i 

Mr. S. K. Basu, for two Oontributories, 
Applicants. o ag 

Order.—These are two applications om 
behalf -of. Kazi Abdul Rashid Khan 
Babadur ‘and ‘Barada’ Kanta -Gangali 
Bahadur respectively who. have been in- 
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cluded in the list of contributories nfade 
by the Official Liquidator in‘the matter Of ` 
the East Bengal Sugar Mills Ltd., (in' 
liquidation). They are numbered 2/7 ahd 
28 in that list. They object to their 
inclusion in the list orf somewhat similar: 
grounds, namely the representatiéns° were 
mgde to them by Ramanath Das, who. 
was the promoter of this” company, and: 
that they were induced by those represen- 
tations to become share-holder’, the allega- 
tion being that prior to the incorporation 
of the company Ramanath Das showéd . 
each of them a draft memorandum and: 
articles of association with regard to which 
they made various suggestions for amend- 


` ment, They consented to become shares 
. holders on condition that these suggestions’ 


were included in the memorandtim and: 
articles of association, bot subsequently 
found that the memorandum and articleg: 
of associdtion eventually filed were different 
to the draft memorandum and articles of 
association which had been shown to them, 
and -did not embotly their suggeations.. 
The answer to all this is that whatever. 
happened, happened prior to the incor- 
poration of the company. At tke-time of 
incorporation it was the duty of these two 
gentlemen to satisfy themselves that “the: 
memorandum and articles of association 
were in accordance with their views, Ther 
was the time to object to become saare- 
hotders, Instead of that, both of them 
signed the-usual application for sares 
which were allotted to them and both of 
them became share-holdets. of ‘this com: 
pany. Kazi Abdul Rashid Khan Bahadar,. 
in a letter’ written by his- Pleader on his 
belfalf dated July 16, 1935, set up en 
tirely different objections to the demand 
then’ made upon ‘him ‘for -payment of 
Rs. 1,841-14-11. In this he said that he, 
had never agreed to purchase 209. shares in. 
the company. That, Ramanath Das had: 
asked him to be a signatory to the memo- 
randum and articles of association saying 
that a Muhammadan gentleman’s name. 
should be on it, That Ramanath Das gave 
him a distinct assutance that he would- 
not have to purchase any share or shares 
or. pay any money out of his own pockst- 
and on ascount of his importunities he 
signed the memorandum and articles telling 
Ramanath he-would on no account.purchase’ 
more’ than one share. ‘These ‘allegatiors: 
have been answered by Ramanath Dis 
in . two affidavits in which he gives a com: 
plete denial ‘to 6:ch and ‘all of the allega»: 
tions made by Kazi Abdur Rashid (Khan 
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Bab&dur) and Rai Barada Ranta Ganguly. 
Bahadur and I accept his version of what 
happened. 

Pearned Coursel on behalf of these two 
share bolders, in addition to relying upon 
the facts stated in the affidavits, has rais- 
ed a°point of law, namely that a number 
of calls had been made from time to time by 
the ccmpany prior to the winding up and 
had not been paid by either of these 
share-holders’and had Become barred by 
limitation. Therefore, he argued that it 
wduld not be proper to put their names 
upon the list of contributories because 
they were no longer liable to subscribe 
anythingeoths assets of the company in 
respect of calla or otherwise. The answer to 
this is that s. 156, Companies Act, creates a 
new liability which provides that in the 
event of a company being wound up, every 
member shall be liable to contribute to 
the assets of? the éompany “to an 
amount sufficient for payment of 
its debts and liabilities and the costs, 
charges and expenses $f the winding up, 
etc., with the qualificaticn iner alia that 
in the case of a company limited by shares 
no contribution shall be required from 
any member exceeding the amount unpaid 
on his shares in respect of which he is 
liable as a member. This new liability 
drises for the first time upon the winding 
up and in my opinion unaffected by the 
fact that previous calls have been made 
by the company and have become barred 
by limifation. That this is the correct 
interpretation of the section is confirmed 
by the judgment of Jessel, M. R. in 
In re Whitehouse & Co. (1), in which he said 
at D. 599 as followa: ° 

“First of all, it must be remembered that the 38th 
section of the Act, which directs what is to be 
paid in the case of a winding up by the share- 
holders of a limited Company, creates new rights, 
and rights which did not exist before the passing 
of the Companies Act, 1§62, and rights which do 
not exist till there is a winding up. That point 
was decided by the House of Lords in Webb v. 
Whifin (2, that it was in fact a new right or rather 
8 new liability as regards the share-holders i and 
that section alone, for this purpose, regulates their 
liability.” _ e 
` The section to which he referred is as 
follows : i 


“In the event of a company formed under this 
Act being wound up, every present and past mem. 
ter of such company shall be hable to contribute to 
the assets of the company to an amount sufficient, 
for payment of the debts and liabilities of the 
company 
pe eae aoe practical purposes being 

) (1878) 9 Gh. 9 (599); 47 L J Oh, 80); 39 L' 
415: 27 W R181. - $ be ae 
(2).(1873) L R 5HE L711; 42 L J Oh. 161, 
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the. same as in s. 156, Companies Act. The 
learned Master of the Rolls went on to say 
as follows : 

“That is a new liability he is to contribute ; it 
is a new contribution. It isa mistaketo call that 
a debt due to the company. It is nosuch thing. It 
is notas has been supposed in any shapeor way a 
debt due to the company, but itis a Liability to 
contribute to the asseta of the company; and when 
we look further into the Act, it will be seen that it, 
is a liability to contribution tobe enforced by the 
liquidator. It is quite true that a call made before 
the winding up is a debt due to the company, but 
that does not affect this new liability to cmtribution. 
But there are certain limits to the liability This 
being a limited company the only limit which it is 
necessary to refer to is that stated in the 4th sub- 
section of the 38th section. ‘Inthe case of a com- 
pany limited by shares, no contribution shall be 
required from any member exceeding the amount 
unpaid on the shares in respect of which he is 
liable as a present or past member.’ Now. first of 
all as regards the calls made in the winding up 
they being calls for something unpaid on the shares 
that is a contribution due by the member under 
the Act and is not a debt dueto the company. The 
contribution also under this section applies to the 
unpaid calls made before the winding up, because, 
though that isa debt due to the company it is not 
the less an amount unpaid or the shares in respect 
of which he ia liable and therefore he must be 
liable to contribute all that is unpaid on his shares, 
As I said before, it is as much unpaid if he had 
not paid the calls made before the winding up, as 
it is inrespect of the amonnt unpaid on the shares 
in réspect of which no call has been made before 
the winding up. It seems to me that the contribu- 
togies’ liability created by the 38th section being 
only limited to the amount unpaid, it is immaterial 
for the purpose of thissection, whether the call was 
made before orafter the winding up, provided thé 
amount is unpaid.” Beats ; 

‘| he case ın Hansraj Gupta v. Dehra Dun 
and Mussorie Electric Tramways Co, Ltd.. 
(3), is not in any way inconsistent with 
the judgment to which I have _ just 
referred. Their Lordships of the Privy 
Council were therein dealing with a cese 
under s. 156 of the Act, and Lord Russel 
of Kijlowen on p. 3°0* specifically distin- 
guished and excluded from his judgment 
questions arising out of the statutory 
liability created under s. 156. The result 
is that these objections must be disallowed 
and the names of there two share-holders 
must be included in the list of contri» 
butories. The liquidator is entitled to 
costs, against both the share-holders, the 
taxing officer will bearia mind that there 
has been only one hearing with’ regard to 
both the applications. 


D. Applications dismissed. 


(3)37 O W N 379; 142 Ind. Oas, 7; A IR1933P O 
63; 54 A 1067; 60 I A 13; Ind. Rul. (1933) P O 43; (1933) 
M WN 190; (1933) AL 1175; 35 Bom. L R 319; 37 L 
W 445; 64M LJ 403; 57 OL J166(P O$. f 


*Page of 37 0. W. N.—[{Ed.] ` 


~ -- OUDH CHIEF COURT 5 
First Civil Appeal No. 55 of 1937 : 
February 26, 1941 . 
"YORKE AND AGARWAL. JJ. 
Pt. MOHAN LAL AND anoTaER— . 
PLAINTIFFS —APPELLANTS . 
versus 
Pt. RAM DAYAL AND OTHERS— 
4 DEFENDAN T=— RE8SPINDRNTS 

Hindu Law--Ancestral property— Property inherit- 

ed from maternal grandmother, if ancestral—Joint 
family—Presumption as to—Burden of proof —There 
can be joint family without roint Jamily property— 
Brothers having senarate earnings but ding house for 
family—House, whether joint family property— 
Separation—Proof of—Two brothera keeping their 
earnings separately, if proof of separation —Brothera 
in service living separately—Effect—Res judicata— 
Hindu Law—Joint family —Previous decision that 
family was not joint at particular time, whether 
Tes judicata in subsequent suit where question is 
whether family was joint before such time. 
- Property. inherited by two Hindu brothers from 
their maternal grandmother is not ancestral proper- 
ty and the brothers get it as tenants-in-common and 
not as joint tenants. 

There can be a joint family without any joint 
family property and there is a presumption of joint 
family though there may not be a presumption of 
joint family property without a nucleus, The bur- 
den of proof isun those who allege that tke joint 
family terminated, to establish it. 112 Ind Oas. 387 (4) 
and 154 Ind. Oas 684 (5), referred to |p. 63, col. LJ 

Where two brothers of a joint Hindu family who 
were in service and had separate earnings built. a 
house for the family, both thinking it to be a 
family house without regard to the amount contri- 
buted by each, the house is joint family property 
and the brothers are not sharers in it according to 
their contribution. 

[Oase-law referred to.] : 

The members ofa joint family can have separate 
property and the fact thattwo brothers used to keep 
their earninge separately is not enough to show 
that they had separated. (p.685, col. 1] < < ` 

Where two brothers are in service and hence they 
have to be at the places where they are posted, their 
living separately affords very little evidence of 
separation.” [p, 65,'col. 2.] 

. The previous decision that a Hindu family was 
not joint at a particular time, cannot operate as 
res judicata in a subsequent suit in which the ques- 
tion is asto whether the family was joint or not 
before such time. 


F. C. A. against the order of the Oivil 
Judge of Kheri, dated January 15, 1937, 

Mr. L S. Misra, for the Appellants, 

Mr, H. S. Gupta, for the Respondents. 


Judgment.—This appeal arises out of a. 


suit brought by the plaintifs appellants 
for partition of a house in Lakhimpur. 
They claimed that they and their father 
had contributed Rs.. 6,750-)30 and the 
defendants’ father Rs. 2,493 in its cone 
struction and the shares in the house were 
in proportion ‘to the amourts contributed 
by them. o. vo 
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+ The lower Court Held that the plsintifs' 
Bhare was one-half only. a ; 








The following genealogical table shêws 
the relationship of the par. ies: . : ` 
P, BECH LAL ns 
. I. ae : IH 
P. Badri Narain P. Ohhabnath 
le 
_ | . | ° 
P. Mohan Lal, P. Murlidhar, 
Plaintiff No. 1 Flaintiff No. 2 E 
| 
If | 
ae 2nd wife 
P. Shambhu Dayal, 4 
Died in 1911 
| 
{ ee ee | ( 

P. Ram P. Sheo P. Har P. Din $ 
< Dayal, “ Dayals Dagal, Dayal, 
Defendant Defendant Defendant Defendant 

No. l No.2 ` No. 3 No. 4 


, Beche Lal was ‘a resident of village 
Kutahar in tbe Shabjehanpur district. He 
married Met. Munni, daug.ter of Kanhai 
and Mst. Maina. in Lakhimpur and went 
to live there. One Makhan had made a 
gift of-kachcha house -in Laknimpiur to 
his sister Mst. Maina, Beche Lal hved in 
that house and died about the year 1880 
leaving two sons, Badri Narain who was 
then im service in Bhinga estate, and 
Chhabnath who was at that time six years 
These two brothers inherited the 
kachcha house of Mst. Maina their maternal 
grandmother. Chhabnath entered service" 
in 1895 in the educition department and 
went to Ghazipur. Badri Narain was aldo 
in Govt. service. Ohhabnath died on 
October 21, 1913, and Badri Narain in 
July 1914. Obhabnath’s son Shambhu 
Dayal from his first wife had predeceased 
him in 1911. The plaintiffs’ case is that 
Badri Narain and Chhabnath were separate 
and not members of a joint Hindu family 
after 1095 when Chhabnath entered service, 
that there was no aucestral property and 
each brother was séparate owner of his 
earnings, that in 1903, the major portion 
of the house in quéstion was built on 
the site of the old kachcha house and 
some other land taken from the Mahewa 
estate, that Badri Narain spent Rs. 3,415. 
and Chhabnath Rs. 2,493 on the construce 
tion and that further constructions were 


‘made in 1912 and 1913 by the plaintiffs 


at a cost of Rs. 3,36513-0. The plaintiffs 
claim that as their- father and the defen- 


. e 
2 e 
oe oti, A . 
dants’ father were separate each was owner 
in proportion fo the amount contributed 
bye “him over ‘the construction of the 
house. : : 

The defendants’ case is that Badri Narain 
and ©Gbkabnath were both members of a 
joint Hindu family and the -house was 
built in 1908 with joint capital and even 
if Badri Narain spent more than half the 
money, it was sever his intention that 
the house be not considered to be joint 
family property, that after the death of 
Chbabnath, Badri Narain realized Rs. 4,000, 
the insurance money and provident fund 
of Chhahnath and so even if he had spent 
more than half over the: house he had 
been paid off and that if the plaintiffs’ 
father had spent- more money, the defen- 
dants’ father -and -their deceased brother 

hambhu Dayal spent more time over the 

supervision and, on that ground . also the 
plaintifia were not entitled to more than a 
half-share. The plaintifis' allegation that 
‘the constructicns in 1912 and 1913 were 
made by them with theirown money was 
not admitted by the ‘defendants’ and it 
was said that the defendants” fatber had 
also contributed ` towards those construc 
ticns, 

The learned Civil Judge framed six 
jesues—* ie 
` J]. Were’ Badri Narain and Othabnath 
members of a separated Hindu family? e 

2, If it be found that the family was 
joint, then was it the intention of the parties 
that the property in suit should belong to 

„the members in proportion to their con- 
tributions ? 

. 3. lf it be found that the family was 
separate then are the plaintiffs entitled to 
Į. share in the house according to their 
contributions ? : 

` 4, What is the amount of contribution 
made: by the plaintiffs’ father and the 
plaintiffs in the house in suit ? 

5, Can the plaintiffs not claim a share of 
the housé equal to their contributions for 
reasons alleged ? 
- 6. To what relief are the plaintiffs entitl- 
ed ? 

He held that Badri Narain and Chhab- 
nath were members of 8 joint Hindu family, 
He decided Issues Nos, 2and 3 in favour 
òf the defendants and held that it was 
not proved that excepting the amount of 
Rs, 3,415 spent by Badri Narain, anything 
more was spent onthe houee by Murlidtar 
himself. These findings are challenged in 


appeal. - 


“The first point which arises for our 
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decision is whether Badri Narain and 
Obhabnath were members of a joint Hindu 
family’ when the house ia question was 
built, that ja from 1908-to 1913, The 
learned Counsel for the appellants took 
pains to show that there was no ancestral 
property and Beche Lal was in straitened 
circumstances when he died but it does 
appear from Exe. A-5L and. A-52 the 
ajib-ul-arz of village Naurangabad and 
extract from thé khasra kisktwar of that 
village respectively that Beche Lal and 
one Lala Kurmi got three kathal trees 
and a grove under an order dated July 20, 
1869. It was also contended on behalf of 
the respondents that the house received. 
by Badri Narain and Onhabnath from. 
Mst, Maina their maternal grandmother 
wag ancestral property. Reliance was 
placedon Vernkayyamma Garu v. Venkata- 
ramanayyamma Bahadur Garu, (I. L. R. 25 
Mad., 678) (1) for the proposition that two 
brothers who inherited property from their 
maternal grandfather took it as joint ten- 
ants with benefit of survivorship and not 
as tenants-in-common, That case was 
distinguished by tbe Privy Oouncil in 
Muhammad Husain v. Babu Kishva Nandan 
Sahai, (A. I. R,1937 P. O., 233) (2, and if 
was held that the estate which is inherited 
by a father from his maternal grandfather 
cannot be held to be ancestral property 
in which his son has an interest j intly 
with him. The above. is discussed in 
Mulla’s Hindu Law, 9th edn. at pp. -240 
and 241— f : É t 
“It is submitted that the decision in the earlier 
Case must be confined to ite own facts, and it was 
not necessary thereto to decide, nor was any opinion 
expressed on the precise question whether | the. 
property which a Hinda inherits from bis maternal 
grandfather is ancestral property in the, technical 
sense Should this question arise hereafter, it will 
have to be answered in accordance with the deci- 
sion in the later. case.” : + 
In this case the property was inherited. 
from a maternal grandmother and not from 
a maternal grandfather. Mulla at p. 241 
has observed — i 5 
“Excluding the doubtful ease of property in- 
herited from a maternal grandfather, it may be 
said that the only property that can be called 
ancestral property is property inherited by a pər- 
son from his father, father's father or father’s 
father's father.” ; oF 
We are of opinion that the old kacheha 
(1) 25 M 678; 29 I A 156; 4 Bom. L R 657;70 WN 
1; 12M L J 299; 8 Sar. 2x6 (P 0), ; 
(2} A IR 1937 P O 233; 169 Ind. Oas, 1; 46 LW 1 
(1937) M W N 683; 41.0 W N 1029;18 PL T495; 39 


` Pom. L R 979; 19370 W N 573; 1937 A L R52; 65 


OL J 438; (1934) 2M Ld 151; 1937 0 GR 369 I LR 
(1937) All 655; 39 P L R 698; (1937) A L J1032; 64 I 
A 250; 318 L R590; 3 B R 605; 10 Re O 1P O). 
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house inherited -by the, two brothers from 
Mst. Maina was not ancestral property and 
the two brothers got it as tenants-in-oommon 
ard net as joint ‘tenants. We therefore 
hold that the only immovable property 
which can be called ancestral in the Dose 
session of the two brotbers was that obtained 
under the order dated July 20, 1869, that 
is a share in three kathal trees and a 
grove. The point whether the two brothers 
had any joint property or not is not ‘of 
any importance because it is not necessary 
for.a joint family to have joint family 
property also, Mulla’s Hindu Law s. 212 
cl. 2 runsas follows — 

“The joint undivided family is the normal con- 
dition of Hindu society. An undivided family is 
ordinarily joint not only in estate but also in 
food and -worship. The existence of joint estate 
is not an essential requisite to consitute a joint 
family and a family which does -not own any pro- 
perty may nevertheless be joint.” 

It was held in Janakiram . Chettu V. 
Nagamony Mudaliar, iI. L. R, 49 Mad., 98) 
(3) that under the Hindu Law, possession 
of joint family property is not a necessary 
requisite for the constitution of a joint 
family. 

Dr. Gour in his Hindu Code, 3rd Edn. 
Art, 1174 p 580 says — 

“The strength of the family lies in the joint 
family property. Without such property a joint 
family is conceivable but then this jointness would 
have no meaning, since such families may 
possess certain personal rights in common but they 
are comparatively of little account. The importance 
of a joint -family therefore lies in the fact that 
it possesses all its property in common, Ag such, 
members: have mutual rights and obligations with 
reference to it. But while Hindu Law postulates 
and presumes the existence of joint family, it does 
not either postulate or presume the existence of 
joint family property.” ; 

We. are of opinion that there can bea 
joint family without any joint family pro- 
perty and there is a presumption of joint 
family though there may not be a presump- 
tion of joint family -property without a 
nucleus. The burden of proof was on the 
plaintifis to establish that the joint family of 
Badri Narain and Ohhabnath terminated 
in 1895 when Ohhabnath entered service. 
The plaintiffs’ Counsel stated in the trial 
Court that he alleged separation on the 
ground that there was no ancestral pro- 
perty in the family and Badri Narain had 
his own earnings and he simply brought up 
Chhabnath and got him educated and employ- 
ed and after employment Ohhabnath remain- 
edseparate from Badri Narain with his wife 
and children and never contributed any- 
thing towards the funds of Badri Narain. 

(3) 49 M 98; 93 Ind, Oas. 662; AI R 1926 Mad, 273; 
22° L W, 801; 50 M L J 413. ae ses 
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-It was admitted that there was no occasjom 
for- partition and so no partition was ever 
effected. There was admittedly no parti» 
tion even of the small joint property, ‘the 
kathal trees and the grove, which the two: 
brothers had. The plaintiffs hage relied 
on some oral and documentary evidence’ 
ta prove that fhe two brothers were 
separate. Murlidhar plaintiff stated that 
there was “partition of the family mov- 
able property between Badri” Narain and 
Chhabnath. He further stated that his 
father handed over all the property bee 
longing to his uncle Chhabnath and aunt. 
at the time cf the latter's departure to. 
Ghazipur where he was posted in°tbe year 
1895 and later on when they came back. 
to Laknimpur they kept their belongings 
with trem and that was the only partie 
tion which was effected- between his father- 
and uncle, He admitted that there wis. 
never any division betweén his father and 
uncle in the way that the property was. 
divided half and half between them and. 
that his father gabe away the ornaments. 
which he had giyen to his aunt at the 
time of her marriage and also the utensils. 
which his uncle bad got in his fir:t marris’ 
age at Kheri, when he left for Ghazipur.. 
If Chhabnath took away the ornaments of 
his wife and the utensils which he nad got 
in his first marriage when he left for 
service it cannot be said that he became 
separate from his elder brother. ‘He took 
away his own property and even if he had 
taken some, joint family, property when 
he went to take up service 1n another district, 
it cannot be said that he had separatéd: 
The plaintiff Murlidhar also stated that. 
if two members of a, family live At 
different places and earn their own inde~ 
pendent livelihood and if they do not 
mix their incomes, they form a separate 
family inspite of the fact that before they 
began to earn, they lived togetcer’ and 
formed a joint family aad it was only’ 
in this sense that he said that his father 
and the latter's brother were separate, 
This statement of the plaintiff dees nop. 
show that the two br-"thers had separated. 

. One Mst. Lachhmin was also examined 
on behalf of the plaintiffs. She admi-ted 
in cross-examination that when the house 
was built, there was common mess of thise 
persons residing in the house at the time 
and that during the lifetime of Pandit 
Badri Narain and Pandit Onhabnath, one 
“Baina” used to be sent to their house 
and she used totreat them as one family. 
She also: admitted that she join¢d the 
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marriages of two sons ànd one daughter of ° 
Badri Narain and the marriage ceremonies 
of ajl the sons of Ohhabnath and all 
these «ceremonies were performed by the 
family as one and, undivided and further 
that ghe, never saw anything in the 
lifetime of Badri Narain and Ohhabnath 
which would go to show “that they were 
living separately. She stated that the 
mess’ of all the inmates of the‘house was 
common till about eight years after the 
death of Chhabnath and till then ske’ 
and other members of the biradri treated 
tke family asone. The statement of this 
lady shows that the family was joint 
rather thaff separate. 

Another lady Ganga Dei examined on 
behalf of the plaintiffs admitted that so 
long as Badri Narain was alive, she 
treated the family as one with common 
båsiness, that Badri Narain was considered 
to be the karta°and mukhia during his 
lifetime, that there was common mess and 
ceremonies were perfoymed jointly and 
that the family was joint in mess for 
about ten years after the death of Chhab- 
nath. She admitted that shee used to 
understand the family as one and it was 
treated in like manner by relations and 
diradri as long as the mess was: joint. 

Nand Kishore another witness preduced 
by the plaintifs states that as long as 
Chhabnath was a ‘minor, he was 
joint with Badri Narain but when fe 
attained „majority he became separate. In 
‘cross*examination, he stated that one reason 
for his saying that Badri Narain and 
O©hhabnath were separate was that they 
liven in separate places during service. ; 

“Badri, plaintiffs’ witness admitted that: 
he always understood Badri Narain and 
Obhabnath and their children as constitut= 
ing a joint family, i A 

Mohanlal plaintiff has stated that it was a 
fact that as long as Pandit Chhabnath and 
Pandit Badri Narain lived in Lakhimpur be- 
fore joining service they formed a joint Hindu 
family end the only reason for his saying 
that his father and uncle became separate 
was that they went to different places after 
taking up service. The other reason 
which hə gives for thinking of Chhabnath 
as being separate is that Badri Narain 
had given away the tbings which he had 
got in his marriage but he admits that 
he is not positive that Badri Narain's idea 
was to separate from Ohhabnath, 

This evidence- utterly fails to prove that’ 
the two brothers were separate. aed f 

It is.admitted that Chhabnath'’s son 
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Ram Dayal’s janeo ceremony was pers. 
formed on May 5, 1912 and invitations — 
were is8ued in the names of Badri Narain 

Obhabnath and Marlidhar, plaintiff. It: 
is, argued on behalf of the plaintiffs that ; 
the invitations were issued in the names’ 
of Badri Narain and his son because Badri 

Narain was the elder brother but .M rlis, 
dhar himeelf stated that he could not deny ` 
that they were issued in the name of 

all the three persons because they were 

members of a joint Hindu family. 

_ There was a joint mortgage-deed dated 

August 2, 1909 in the name of Badri Narain 

and Ohhabnath, A suit was brought by 

the present plaintiffs on foot of this deed- 
on July 25, 1918.and a decree was obtained 

on September 6, 1918. Some property 

was sold in execution of the decree and 

was purchased by . the plaintiffs. The 

defendants then brought a suit in 1926 

for possession of half of the property. As. 
issue was framed in that case whether 

Ohhabnath and Badri Nath were mambeys | 
of a joint Hindu family. This issue was 

decided in the negative but the snit Wis. 
decreed as it was admitted that Obhab- 

nath had advanced half of the mney. 

Reliance is placed on that finding but 

admittedly it does not operate as res 

judicata, The present’ defendants ‘got half’ 
of the property on condition of their pays 

ing costs of the suit and something spent- 
by the present plaintiffs over the preserva 

tion of the grove. The point whether Badri 

Narain and ‘Obhabnath were joint or 

separate in 1809 had lost much of 

its importance by reason of the admis- 

sion of one of the defendants in that- 
case that Chhabnath had a half share in. 
the mortgage money. The only material- 
point was whether the family was joint | 
or not in 1918 when the suit was brought. 
because if the family was then joint, the 

Plaintiffs were not entitled to recover half 

of the morey spent by them as costs. We 

are concerned here only upto the pariod 

1913, This evidence is not very Important 

and does not outweigh the other evid-nze on 

the record, 

After the death of: Chhabnath, Badri’ 
Narain made an’ application on November 
Il, 1913, to withdraw the insurance policy 
money. He based his claim on his being 
the brother of Chhabnath and the eldest 
member of the undivided Hindu family. 
Reliance is placed in this connection on a 
letter dated December 5, 1913 < (Ex. 59 
written by Badri Narain to his son Mohanlal 
and the following portion of the letter is 
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relevant—" > v> 
“The Insurance Oompany which had insured 
Ohhabnath has written to me. ‘If you wante to take 
the money due to Ohhebnath then you should first 
obtain a certificate of your rights from the District 
Judge and send it to me.’ So I will ‘do ib” 
“T do not know whether stamp duty will be required 
on the application or not. If I will see any difficulty 
I will declare Ram Dayal to be his heir as he is 
provided the application on his behalf will require 
no stamp duty.” 
. It is argued that the application was mads 
by Badri Narain to avoid stamp duty but 
we do not see. how he could do it. If the 
Company could insist on a succession certifi 
cate it could ask the same from the claimant 
whether it was Badri Narain or the. sons of 
Chbabnath. We think there is no sufficient 
explanation of Badri Narain claiming the 
money as a member of the undivided 
family if he was separate from Chhabnath. 
Reliance is placed on several letters of 
Chhabnath to show that the two brothers 
kept their money separately. The members 
of a joint family can have separate pro- 
perty and the fact that these two brothers 
used to keep their earnings separately is 
not enovgh to show.that they had separated. 
Murlidhar plaintiff himself admits that the 
second marriage of Ohhabnath was per- 
formed by Badri Narain fron the place 
where he was posted at the time. The 
statement of Mst. Mullo mother of the defen- 
dants (and second wife of Ohhabnath) shows 
that after marriage she went to live with 
Badri Narain and after living for four 
months there went to Ohhabnath. This 
shows that the marriage was after Chhab- 
nath had joined service. . Reliance is placed 
on the statement of Mst. Mullo that the 
crop of the grove used to be divided and 
the sale proceeds of the kathal trees used to 
be divided half and half, She states that 
she came to know of the grove only since 
the janeo ceremoney of Ram Dayal that 
is since 1912. It doesnot appear from her 
statement that the crop of the grove of the 
kathal trees used to be divided in the life- 
time of Badri Narain and Ohhabnath. 
Reliance is placed on the case of Durga v. 
Lal Bahadur, (5 O. W. N. 992) (4), In 
that case it was held that if persons belong- 
ing to a Hindu family have been living for 
a long time separate from one another and 
their property has also been separately dealt 
with, it would not be necessary to ask for 
evidence of separation. Each case must be 
decided according to its circumstances. In 
the present case the two brothers were both 
Deputy Inspectors of Schools -and hence 
a 5 O WN 992; 112 Ind, Oas. 387; A I R1928 
ht A 3 $ 
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‘they had to be at the places where they 
were posted. Under these circumstances 
their living separately affords very little evi: 
dence of separation. The other case relied 
on by the learned Couneel for the appellants 
is that of Kanshi Ram v. Dunt Ohand, 
(A. I. R. 1934 Lah. 707) (5). In that case it 
wis held that if it ie proved that some 
family property is divided, the presumpe 
tion would be that the entire family pro“ 
perty was. partitioned, This case has no 
bearing because it is not proved that there 
was any division of any family property. 
After considering all the evidence and the 
circumstances we are of opinion that the 
finding of the lower Court that Badri Narain’ 
and Chhabnath were members of a joint 
Hindu family is correct, ` : 
The second point which we have to cons 
sider is whether the house in question wag 
the joint family property ef Badri Narain’ 
and Obhabnath or they were owners of itin 
proportion to the amount contributed by’ 
each. The defendants’ case is that the 
two brothers Badri Narain and Chhabnath 
had blended their séparate incomes for con- 
structing tHe house in queSiion and, there= 
fore, it was joint family property. It is 
laid down in Mulla's Hindu Law para, 227 
that property which was originally separate 
or self-acquired property ofa member of g. 
joint family may become family property if 
it kas been voluntarily thrown by him’ into, 
the cofamon stock with the intention of 
abandoning all separate claims wpn it. 
It appears from the evidente of Murlidhar 
himself that the relations between his father. 
and Chhabnath were more than human and 
Badri Narain was ready to sacrifice his son 
for the sake of his brother and there was no 
hitch in spending money by his father over 
his brother. Correspondence between Badri 
Narain and Ohhabnath and other evidence 
to which we will refer also shows that the 
relations between the two brothers were 
cordial. ' me 
The first letter which we have is Ex. 26 
dated January 17, 1906, written by Ohhab- 
nath to Badri Narain. | Ohhabnath 
wrote -to his brother that the probable 
cost of the house would be between Rs, 3,500 
and Rs. 4,000 out of which he had Rs. 1,800. 
in hisown and Rs. 700 in two other pass 
books and he would be able to spare Rs. 400 
more. It thusappears that out of Rs. 4,000 
he thought being able to provide Rs. 2,900. 
This letter shows that Ohhabnath was to 
spend more than one-balfon the housa and 
son” Al R 1934 Lah, 707; 154 Ind, Cas, 684;.7 R-L 
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this would not have been the case had the 
intention of the parties been to be tenants- 
in-®cmmon in the house. In that case each 
would have thought of spending only one- 
half. . i 


There is another letter Ex. 27 dated 
March 23, 1908, in which Ohhabnath ip- 
forms his brother that the work was going 
cn. He also said that there whs no need 
of money and that he hað brought Rs. 225 
with him and had realized Rs. 650 and was 
going to realize Rs. 280 more. It appears 
that’ Chhabnath had spent some money 
but ‘he did not ask his brother to ccn- 
tribute. °° 

Obhabnath wrote to his brother again on 
March 31, 1808, (Ex. 28) that he had received 
Rs, 600 sent by him but that he was not in 
need of money and he asked him not to 

“ send any money till asked for. The total 
expenses incurfed till that time was 
Rs. 1,080-14-0. 


Obhabnath was on leave from March 7, 
till June 6, 1908, and was supervising the 
construction of the house. He wrote a letter 
Ex. 29 to his brother on May 6, 1908 in 
-which he informed him that he had written 
to Mohan Lal plaintiff to take leave from. 
June 1, 1808, because his leave would then 
éxpire and work could not be carried on 
without the supervision of some one of the 
family. In hisletter he intimated to dis 
brother that there would be need fof money 
in that ‘month. Chhabnath .hen wrote a 
letter Ex. 30 on June 4, 1808 in which he 
einformed him that he had received 
currency. notes of Rs,- 500 sent by > him 
and that--he was going to join service 
„leaving Mohanlalin charge of the work. 
There is another important letter -dated 
August 16, 1908 (Ex. 31) written by 
Ohhabnath to Mohanlal. He wrote to 
Mohanlal that he Had -learnt from him 
‘(Mohsnial) that Rs. 5,000 had already 
been spent on the house and Rs. 1,000 
‘more would be required but that he could 
-not spare any money. and would be able 
.to give Rs. 100 or Ra 150 a month only. 

He -also wrote to him that it. was not 
proper to put .a heavy load on Badri 
Narain and thatthe remaining construc- 
tion be postponed for the future or 
might be built slowly from the monthly 
payments to be made by him outof his 
. pay. Ifthe two brothers were to be owners 
of.the house according tothe contribution 
. of each, Chhubnath. would - not have 
„written that a heavy. load should: not ke 
put on Badri Narain. ets 
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Chhabnath’s letter clearly shows that he 
wanted to spend as much over the ‘house 
as he Possibly could. Badri .Narain “was 
also anxious tO spend over. the house. 

' e Exhibit 32. isa letter written by Badri 
Narain to Mohanlal on September 28, 1908, 
In it Badri Narain states that Chhabnath 
had no money and he should not demand 
any from him and that he would bring 
Rs. 100 and if necessary would send more. 

Chhabnath wrote a letter Ex. 17 on 
January 5, 1909, to Mohanlal, plaintiff 
in:which he informed him that out of the 
total amount of Rs. 5,908 spenton the 
house, Badri Narain had sent Rs. 3,415 
and this amount exceeded his by about 
Rs. 1,000 and he was-sorry that he eould 
not spend more than that though he had 
withdrawn the entire money from his two 
pass books, This letter clearly shows that 
there was no agreement between the parties 
to spend the money in any proportion. 
Had each brother been owner of the 
house in proportion to the amount spent 
by him, there was no reason for. Ohhabe 
nath being sorry for having spent Rs. 1000 
less than his brother. Ib appears that 
Obhabnath wanted to take as little help as 
possible from Badri Narain but more 
money than was expected was incurred 
oter the house and he could nct supply it; 

This. correspondence goes to show that the 
house was built for the family: and both 
brothers: thought it to be a. family house 
without regard tothe amount contributed 
by each, i ` 

Mst. Ganga Dei admits that the house 
was built by the. joint efforts of the two 
brothers. She stated- that- there was no 
account between :the two ‘brothers as ‘to 
who should build the house‘and that -6very- 
body spent what time they could over iti 
‘She also admitted that this was due to the 
fact that the house was ‘built jointly. 
Murlidhar admits that in the building 
there cannotbe two separate blocks and 
‘the house cannot be occupied by several 
people unless they live jointly. This also. 
goes to show that the two brothers wanted 
tohave a -house in which they could live 
jointly. - He further stated that his -father 
and uncle had not blended their incomes. 
and spent them towards-the construction -of 
this house, The reasons given by him 
were. that the contributions were sepa» 
-rate, were written. separately in the 
accounts and were received separately but. 
he - admitted-that- he could not suggest 


.any other method in which the,, accounts 


could be written if two persons had bube 
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scribed and blended their money: Nand 
Kishore plaintiffs’ witness states that he 
took the house 
brothers. Bansidhar and Damodar Din 


Plaintifi’s witnesses also stated the same.: 
Mohanlal plaintiff states that the idea was: 


to construct such a house in Lakhimpur 
in which the two brothers and their 
children could live permanently and he 
could not say whether there was ahy 
agreement between the two brothers that 
they would have a share in the house 
according to their contributions. He also 
stated that he did not claim any separate 
Share inthe house on the basis of his 
contribution because it was the joint pro- 
perty of his father and uncle and that he 
hever made any contribution with a view 
to having his own share separated on the 
basis of his contribution. 

Allthis evidence goes to show that the 
two brothers wanted to build a. family 
house with their separate earnings which 
they blended together for that pur- 
pose. 

. Reference was also made to a tablet 
Ex. 46 fixed on the house by Badr: Narain, 
in whichit was stated that Chhabnath 
built the house with the help of his 
maternal grandmother, Mohan aud Murli, 
plaintifs, and Shambhu his deceased gon 
and with the consent of his mother Munni 
_and his brother Pandit Badri Narain. This 
tablet was put on the house by Badri 
Narain himself withthe knowledge of the 
present plaintiffs and if Badri Narain’s 
share in it would have been more than 
half he would not have allowed -it tobe 
put up. The tablet would. go to show 
rather that Chhabnath- alone. was the 
owner than that the . parties -owned it in 
proportion to their contributions, is . 
- The major. portion of the house was 
built in 1908. It is marked red in the 
map attached tothe plaint. Badri Narain 
contributed 3415 and Ohhabnath 2493 
towards .its construction. The green 
portion was built in 1912 and 1913 but the 
construction _on the ground floor in it 
existed before 1912 and a room on the 
upper story was built in 1913. This ground 
ficor construction’ was a stable. The 
‘plaintiffs’ case is that they alone contributed 
towards the cost of the constructions 
made in 1912 and 1913. Itis said that the 
roof of the stable was also builtin 1913 
but it does not seem probable that there 
~ should have been a stable _from before 
«without a roof. Anyhow: the point. is not 
-material for our finding is that.the con- 
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” structions made. in - "1912 -and 1913 were 


also joint, ; 

It is admitted on behalf of the plaintiffs 
that they had an-account of the construc- 
ticas made in 1912 anœ 1913. Very clear 
accounts were made of the conètrůctions 
put up- in 1908 and so there was no reason 
fornot keeping accounts of these construc- 
tions also. . The plaintiffs’ case however is 
that those accounts were stoten. We are 
not prepared to believe this story. Murli- 
dhar was before the trial Court and that 
Court was not well impressed with his evi- 
dence, It has not been satisfactorily proved 
that these: constructions of 1913 and 1913 
were made by. the .plaintiffs with their own 
money. Mst. Mulloo who appeared to the 
lower Oourt to, be a truthful and straight- 
forward witness stated that she Jearnt from 
her husband that he used to contribute 
monéy for those -construetions also, It is 
true that Pandit Chhabnath was ill for 
about eight months before his death 
which took place ża October 1913, but it 
does not appear that he was on leave for 
any appreciable time before his death, He 
was posted in Kumaon as Assistant Ins- 
pector of Schools and was being treated 
there. < 

Badri Narain got Rs. 2,050 and odd the 
insurance money and arrears of pay òf 
Chhabnath. Thesum of Rs. 1,300 out of 
this amount was deposited in the account 
books of Sheo Dayal and Mst. Mulloo. 
Rs. 750 were deposited in the account of 
Ram Dayal in 19174, e. “after four years 
and so if cannot be said that the latter 
amount was out of the ‘amout of Rs, 2,050. 
It edoes not appear what became of the 
remaining amount, Reliance is placed’ on 
the statement of. Har Dayal that he learnt 
that the insurance money. of his father was 
deposited. in the names of those persons 
who had accounts already in the post 
Office but he was only a boy when his 
father ‘died and he could not know any- 
thing from his personal knowledge. Badri 


-Narain was, the manager after the death 


“provident fund.` 


of Chhabnath and “the latter's children 
were also looked after by Murlidhar. We 
do not know what became of Chhabnath’s 
The circumstances are 
thatit is quite possible that Badri Narain 
might have got some money of Chhabnath 
with: him. Anyhow we are not: satisfied 
that the constructions in 1912 and 1913 
were made with the. money belonging to 


‘the plaintiffs alone, Even if the ‘money 


was that of the plaintiffs alone, their inten= 


“tions in’ making the’ additions to the family 
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house in the circumstances of this case 
were not:to treat those additions as their 
sepatate property. The subsequent cons 
duct of the parties also shows the same. 
There wag a rupture’ in the family in 1926 
when fhedefendants brought a svit against 
the plaintiffs for recovery of their share 
in the property which they had purchased. 
The defendants have been in -pcssession 
of the buildir’g over the ‘stable since 1928 
and the present sait was not instituted till 
August 27, 1936. 

Exhibits A-62 and ` A-63 show that the 
total municipal tax asseseed on the house is 
Rs. 5-80 ut of which 2-12-0 were paid by 
the defendants and Rs: 2120 by the 
plaintiffs in the’ year 1936-37 in respect of 
the big house. The same appears from 
Exs, A-64 and A-65 to have been paid in 
re&pect of the stable and the building over it. 
Reliance is placed@ on Lala Muddun Gopal 
Lal v. Khikhind Koer, (I. L. R. 18 Cal, 
341) (6), but that case is quite distinguish- 
able, In that case one*f two brothers of 
a Mitakehara family bad been born deaf 
and dumb and the elder brother's action 
was. such for some years as to recognize 
that his brother hada joint interest in 
the family property. It was held that the 
elder brother did not thereby waive his 
rights which accrued to him in consequence 
of his brcther's. disqualification. The infer- 
ence which: their Lordships of the Privy 
Council drew was that the elder’ brother 
treated the younger as a member of the 
family and entitled to equal rights until 
tt had become clear that his disqualificas 
tion would never be removed by his being 
cored. Thelearned Counsel for the appel- 
lants bas referred to Gauri Shankar v. 
Gopal Das, (A. I. R. 1934 All., 703) (7), Jot 
Singh v. Jangu Singh, (100. W. N., 1021) 
(8). Kali Prasad v. Chandika Prasad, (4 
Ò. W. N., 667) (9), Periakaruppan Chetty V. 
Arunachalam Chetty, (I, L. R. 50 Mad., 
582) (10), Narendra Bahadur Singh v. Haji 
Abdul Hag, (2 O. L. J., 237) (11) and 
Thanesher Pershad v. Ram Chand, (A. 1. R. 
1929 Lahore, 408) (129. In the Allahabad 

(6) 180 341; 18 IA 9;5 Sar. 676; 15 Ind. Jur, 93 


ŒO). 
(7) A I R1934 All. 101; 151 Ind. Oas. 388; (1934) A 


LR £50; 7R A 161. 

(8) 100 WN 1021; 146 Ind. Cas.1005; 17 R D 
943; A I k 1933 Oudh 482; 6 R O 205. 

(9 40 WN 667; 103 Ind, Cas, 746; A I R 1927 
Oudh 335. - 

(10) 50 M 582; 102 Ind. Cas, 290; A I R 1927 Mad. 676; 
52 M L 3 571; 25 L W 688; (1927) M W N 287. 

01) 20 L J 237; 30 Ind. Cas, 216; A I R 1915 Oudh 
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(129) A IR 1929 Lah, 468; 119 Ind. Cas. 239; 11 LL 
J 85; Ind, Rul, (1929) Lah. €47. 
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tion of two brothers joint, it must be 
proved that they had thrown them into a 
joint stock. Inthe present case we held 
that the two brothers and the plaintiffs 
threw their earningsin a joint house in- 
tending to make it a joint family property. 
In 100. W. N., 1021) (8), it was held that if 
it is shown that property has been acquir- 
ed as a separate estate by a member of. 
a joint family and ifit was alleged that 
he had chosen thereafter to amalgamate 
that separate estate with the joint estate, 
it was for the person so alleging to show: 
that there was an unequivocal intention 
.on the part of the person who acquired the 
property to amalgamate it with the joint 
estate and the question isone which des. 
pends upon intention and that intention 
must be inferred from all the evidence 
which is adduced, We accept the priaciple 
of that case and are of opinion that the 
intention of the parties in this case 
wasto amalgamate-their joint income and 
convert it into a joint family property. 
In the case reported in 40. W. N:, 667 (9), 
superstructures were raised by a member 
of a joint Hindu family on a site belonging 
to the joint family. It was held that in the 
absence of evidence to the effect that the 
joint family funds contributed to the money 
with which the superstructures were raised 
and in the absence of evidence to the 
effect that the member in question deliber- 
ately made a gift of his.self-acquisitions in 
favour of the joint family asa whole, the 
principle of self-acquisitions becoming joint 
family property when the member who 
made the acquisitions. has thrown them 
into the common stock is not applicable. 
16 does appear in this case that all the 
members had made giftsof their money 
in favour of the joint family. The case of 
50 Madras, 582 (10), is similar to the last 
case mentioned above. The principle 
laid down in 20. L. J., 237 (11), is the 
same as in the Allahabad case. In A. I. R, 
19249 Lahore, 468. (12), the father was in 
Govt. service and the son a petition writer 
and there was no nucleus. The father 
built a house and it was held that the son 
had no interest in it, That case is distin- 
guishable because it was found in that 
case that the father and son had no com- 
mon fund and had not pooled their incomes, 
We are of opinion, that the house in quese 
tion which was built partly in 1908 and 
partly in 1912 and. 1913 was jeint family” 
property and the members were not sharers 
in it according to their contributions. The 
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plaintiffs have only one-half share In it. 

We think the judgment of the lower 
Court is correct and we dismiss thig appeal 
with costs. : 


8. Appeal dismissed. 
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ALLAHABAD HIGH COURT : 
Execution First Appeal No. 309 of 1940 
i October 24, 1940 
IQBAL AnMAD AND VERMA, Jd, 
Mirza INAYAT BEG—APPELLANT 

, versus 

Mirza ABDUL RAHMAN BEG AND OTHERS 
; — RREPONDENTS 

U. P. Encumbered Estates Act (XXV of 1934). 
as. 7 (1) (a), 7, 45—S. 7 (1) (a), scope of—When 
comes into play—If subject to 2.52, Transfer of 
Property Act (IV of 1882)—Held, that applicant 
could not invoke 8.7 (1) (a)—Order of Civil Court 
refusing to stay execution under s. 7—Not appealable 
under a. 45. 
` Section 7 (1) (a), U.P. Encum. Estates Act is 
confined in itsoperation to proceedings in respect of 
a debt (1) to which the landlord applicant is sub- 
ject, or (2) with which hisimmovable property is 
encumbered. If néither of these conditions is satis- 
fied ol. (a) does not come into play. The provisions 
of cl. (a) are subject to the rule of law enacted by 
s. 52, T, P. Act, anda purchaser pendente lite is not 
entitled to invoke that clause to his aid. 

One U brought a mortgage suit against F' and H 
who was thena minor and obtained a decree e for 
sale, Subseqaently H attained majority, and 
šold a portion of his property covered by the 
decree for sale to J. Thereafter both H and I 
filed a suit fora declaration that the decree for 
sale obtained by U was not binding on H and was 
not enforceable against his properties, as H was 
not represented by a duly appointed guardian in 
the suit filed by U. This suit was ultimately dec- 
reed and, as a result of the decree passed in the 
suit, the original suit filed by U was reopened sgo 
far as H was concerned. I was also impleaded asa 
defendant in U's suit when that suit was reopened 
against H. The suit was again decreed against H and 
a preliminary decree under O. XXXIV, r. 4, Civil 
P. O., was ‘passed, Though in this preliminary 
decree J's name figured as one of the defendants, 
the decree’ was solely against H and there was no 
liability cast on. Iby that decree, The decree was 
made final in due course, But inthe final decree 
the name of J didnot appear asa judgment-debtor 
and the decree was ‘only against H. After the 
passing of the final decree, I filed an application 
under s. 4, Encum. Estates Act and sought to invoke 
.the provisions of s.7 (1) (a); 

Held, that in view of the facts, J, not being under 
the obligation to satisfy the decree could not invoke 
the. provisions of s..7(1)(a). He was also debarred 
from further seeking the aid of those provisions: by 
‘reason of his being a purchaser pendentelite, | 
- An order of a Oivil Court refusing to stay execu- 
‘tion proceedings under s.7, U.P, Encum, Estates 
_Act is not appeslable under s. 45. i : 


Ex. F. A. from the decision of the Oivil 
Judge, Agra, dated March 26, 1938. 


INAYAT BEG V. ABDUL RAHMAN ERG (ALL.) 


69 


Mr: M. L. Chaturvedi, for the Appellant. 

Mr. N. P. Asthana, for the Respondertits. 

Iqbal Ahmad, J.—This is ‘an appeal by 
Mirza Inayat Beg against an order of a°Oivil 
Judge refusing to. stay further procéedings 
in execution of a decree for sale, The 
facts giving rise to the appeal areas follows: 
One Umrao Beg, the ancestor. of the cone 


“testing respondent brought a suit for reco- 


very of Re, 17,000 odd by sale of mortgaged 
property against Fayazi Begum, Hakim 
Beg aud certain other persons. Hakim Beg 
was minor on the date of the institution of 
the suit. Umrao Beg obtained a prelimi- 
nary decree for sale in 1922 and that 
decree was made final in 1928, By the 
beginning of the year 1926, Hakim Bog 
attained majority, and he sold a portion of 
his property covered by the decree for sale 
to Inayat Beg appellant. Thereafter both 
Hakim Beg and Inayat Beg filed a suitefor 
a declaration that the decsee for sale obtain- 
ed by Umrao Beg was not binding on 
Hakim Beg and was not enforceable against 
his properties, as Hakim Beg was not 
represented by a,duly appointed guardian 
in the suit fled by Umrao Beg. This suit 
was ultimately decreed and, as a result of 
the decree passed in the suit, the original 
suit filed by Umrao Beg was reopened so 
far as Hakim Beg was- concerned. It 
appears that Inayat Beg was also impleaded 
as a defendant in Umrao Beg's suit when 
that spit was reopened against Hakim Beg. 
The suit was again decreed against Hakim 
Beg and a preliminary decrée under 
0. XXXIV, r, 4; Civil P. O., was passed 
on December 5, 1933. Though in this pre- 
liminary decree Inayat Beg’s name figured 
as’ one of the defendants, the decree was 
solely against Hakim Beg and there was 
no liability cast on Inayat Beg by that 
decree, The decree was made final in due 
course, But in the final decree the name 
of Inayat Beg did not appear as a judgment- 
debtor and the decree was only against 
Hakim Beg. 

After the passing of the final decree, last 
mentioned Inayat Beg filed an application 
under s. 4, Encum? Estates Act (XXV of 
1934), and his application was forwarded 


by the Collector to the Special Judge in 


accordance with the provisions of s. 6 of 
the Act. In the meantime, the respondents 
had taken out execution of their. decree 
for sale against Hakim Beg. Inayat Beg 
then filed an application before the Oivil 
Judge praying that the execution proceed- 
ings initiated by the respondents be stayed 
in view of the provisions of. 5,7, Encum, 
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Estates Act. : The learned Judge rejected 
the application and,- in our judgment, 
Tightly. Clause (a) of sub-s. (1) of 8. 7 runs 
as follows : ; 
“When the Collector has passed an order under 
8. 6 the following consequences shall ensue : 


sll preceedings pending at the date of the 
order in any Civil or Revenue Court ..........- 


paid 
senin 


Tespect of any public or private debt to which the . 


landlord is subject, or with which hig immovable 
property is encumbered......... shall be stayed... .. A 

It ie clear frem this provision that cl. (a) 
is confined in its operation to proceedings 
in respect of a debt (1) to which the land- 
lord applicant is subject, or (2) with which 
his immovable property is encumbered. If 
neither of jhese conditions is satisfied cl. (a) 
does not come into play. In the present 
case Inayat Beg is not subject to the decre- 
tal debt which the respondents are seeking 
to realize by execution of their decree: 
Eyen though Inayat Beg was a party to 
the preliminary decree. no pecuniary liabi- 
lity was cast on him by that decree, To 
the final decree Inayat Beg is not even 
a party and is therefore not under an 
obligation to satisfy that decree, The first 
condition is therefore not satisfied in the 
present case. 


But, as already stated, Inayat Beg has 
purchased a portion’ of the mortgaged pro- 
perty covered by the decree for sale. ‘His 
inimovable property,” in one sense, is theres 
fore at present “encumbered” with the 
decretal debt, This fact however in our 
judgment does not, in the circumstances 
of the present casg, entitle Inayat Beg to 
the benefit conferred by cl. (a). Inayat Beg 
is a purchaser pendente lite. The purchase 
made by him cannot therefore in view of 
the provisions of s. 52, T., P. Act, adversely 
affect the rights of the respondents under 
the decree obtained by them. The respon- 
dents are entitled, as against Hakim Beg 
to sell the property covered by the final 
decree in order to realize the decretal 
amount, This right of the respondents 
cannot be affected by the pendente lite 
purchase made by Inayat Beg. Hakim Beg 
not having applied under the Encum., 
Estates Act, could not*invoke to his aid the 
Provisions of cl. (a) of sub-s. (1) of s. 7. 
The right of the respondents to put their 
decree into execution therefora Temained 
untrammelled so far as Hakim Beg was 
concerned. To allow thé stay of execution 
proceedings would therefore affect the 
undoubted rights of the respondents under 
the decres held by them, and this would 
amount to a violation of the provisions of 
8,52, T. P. Act. In our opinion the pro- 
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< Visions of ĉl. fa) are subject tothe rule of 


law enacted hy s. 52, T. P. Act, and a 
purchaser pendente lite is not entitled to 
invoke that clause to his aid. The res- 
pondents in the present case are entitled 
to Say that, as between them and Inayat 
Beg, the purchase made by Inayat Beg 
must be ignored in view of the provisions 


of s. 52. In other words, having regard 
` tothe rule of lis pendens, 


Inayat Beg, 
cannot, as between him and the respone 
dents, be regarded as the owner of the 
property covered by the decree for sale. 
His (Inayat. Beg’s) “immovable property” « 
is not therefore “encumbered” with the 
decretal debt within the meaning of cl. (a) 
of sub-s, (1) of s, 7. It follows that the 
Court below was right in refusing to stay 
the execution proceedings .at the instance 
of Inayat Beg. The appeal therefore fails 
and is dismissed with costes. 

“< We may note that this appeal was origi- 
nally filed as a first appeal from order. But 
it was conceded by the learned Counsel for. 
the appellant that, as the order appealed 
against was passed not by a Special Judge 
exercising jurisdiction under the Encum. 
Estates Act but by a Civil Judge in the 
course of execution proceedings; no appeal 
lay to this Court in accordance with s. 45, 
Engum, Estates Act. The learned Counsel 
therefore prayed that this appeal be treated 
as an execution first appeal and this prayer 
was granted by us. The deficiency in the 
court-fee was. made good by the appellant 
and then the hearing of the appeal proceed- 
ed. As we are dismissing the appeal on 
the merits it is not necessary to enter into 
a discussion of thè question as to whethér 
the order appealed against was appealable 
under s. 47, Civil P. O, hee 


8, Appeal dismissed. l 


RANGOON HIGH COURT 
Courtefees Reference arising out of Oivil - 
l Revision No. 155 of 1940 | 
August 23, 1940 


Ba U, J. 
‘U KYAW ZAN— APPLICANT 

é a: versus — ; a 

U TUN HLA U AND GTHERS—RASPONDENTS 
` Court Fees Act (VII of 1870), Sch. I, Art. 14— 
Suit -unders. 9, Specific Relief Act {I of 1877)— 
Revision—Court-fee payable is same as paid ‘on 
plaint—Interpretation of statutes—Fiscal statutes. 

Article 14, Sch. I, Court Fees Act,~ really means 
that on an application for revision the game amount 
of court-fee is payable as has been paid onthe plaint 
in a case where the subject-matter in disputé is the 
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same both in | the suit and in revision. Consequent- 
ly on an application for revision arising out of a 
suit under s. 9, Specific Relief-Act,the court-fee 
payable is the game as has been paid on thg plaint, 
68 Ind. Oas, 444 (1), referred to. 

A fiscal statute should be construed strictly and 
where there is a doubt, the doubt should be resolved jn 
favour of the subject. 


- 


Mr. U Sein Tun Aung, for the Applicant. 
Mr. U Tun Byu, (Govt. 
Crown. > 


Order.—The Applicant in this casa filed 

a suit under s. 9, Specific Relief Act in the 
Sub- Divisional Court of Kyauktaw, Akyab 
District, against the respondents for pos- 
session of a mill and ita site. He paid court- 
fee on half the value of the mill and site 
which he valued at Rs. 4,500. The suit was 
‘contested and it was eventually dismissed. 
The applicant has therefore brought the 
case up to this Court in revision and paid 
the same amount of court-fee on his appli- 
cation as he paid on his plaint, The Taxing 
Master takes objection to this and directs 
the applicant to pay courtefee according to 
Art. 14 of Sch. I, Court Fees Act. I donot 
agree With the learned Taxing Master, 
Under Art. 14, Sch. T,Court Fees Act, an 
application for revision must be stamped 
with a Rs, 2-stamp if the value of the sub: 
ject-matter in dispute does not exceed Rs. 25 
but where the value of the subject-matter 
in dispute exceeds Rs, 25 the court-fee pay- 
able on an application for’revision is tha 
same as the court fee payable on a memo- 
randum of appeal. The qustion as to what 
court-fee is payable on a memorandum of 
appeal depends upon what the value of the 
subject-matter in dispute in appeal is, If the 
subjectematter in dispute in appeal isthe 
same as the subject-matter in disputein the 
suit, then the same fee must be paid on the 
memorandum of appeal as has been paid on 
the plaint. The fee payable on a plaint is to 
be calculated according to the scale as laid 
down ins. 7 read with Sch. I, Art. 1, Court 
Fees Act, If the subject-matter in dispute in 
appeal i is not the same as the subject-matter 
in the suit then the payment of the court- 
fee depends upon’ what the value of the 
subject-matter in dispute in appeal is. If 
the value of the subject-matter in dispute 
in appeal i is less than the value of the subject- 
matter in the suit, then the court-fee pay- 
able on the memorandum of appeal will be 
less than the fee paid on the Plaint : In re 
Porkodi Achi (1). i 
Therefore; the decision of the question 


(1)45 M 246; 68 Ind. Oas. 444; AI R 1922 Mad. 211; 
A ML J 587; 14 LW a (1921) M WN854; 30MLT 
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Dow involved*in thig case will depemi on: 
what the subject-matter in dispute in a suit 
under s, 9, Specific Relief Act, is, The sub- 
jectematter in such a suit is immovable pro- 
perty but the relief claimed is posse&sion 
only. The question of title, if necessary, must 
be adjudicated upon in a separate suit, If 
such a suit is instituted a9 is sometimes 
done, it means that court+-fee has to be paid 
twice in respect of the same subject-matter 
though not necessarily by the same party. 
It therefore appears to my mind that the 
Legislature has advisedly laid it downasin, 
Art, 2, Scb. I, Oourt Fees Act, that the courte 
fee payable on a plaint in a snuit under 8. 9, 
Specific Relief Act, should be half fhe value 
of the subject-matter i in dispute. If an ap- 
peal were to lie from a decree or order 
passed in such a suit, thesame amount of 
court-fee would have to be paid on the me- 


- Morandum of app3al as has been paid on ths 


plaint for the subject-matter in dispute and 
the relief claimed both in the appeal and in 
the suit will be the same. Ia fact, that was- 
what was in the mind of the Legislature 
when they passed the Oourt Fees Act (Act. 
VII of 1870), for “Art. 2, Sch. I, provided. 
that the same amount of court- -feo was pay- 
able both on the plaint and on the memo- 
randum of appeal in a suit instituted under 
B. 9, Specifice Relief Act. Only when it was 
discovered later that no appeal lay from a 
decree or order passed in a euit under 
8. 8, Specific Relief Act, the words “memo- 
randum of appeal” was deleted from the said 
article by Act XX of 1870, ° 

Therefore, what in my*opinton Art, 14, 
Sch. I, Court Fees Act, really means is that 
on an application for revision the same 
amount of court-fee i is payable as has bean 
paid on the plaint in a case where the 
subject-matter in dispute is the same both in 
the suit and in revision. It would be against 
every principle of justice, equity and good 
conscience if more couri-fee is to be paid on 
an application for revision than on a plaint 
in case where the subject-matter i in dispute 
is the same bo'h in revision and in the suit, 
Besides it is a well-known and well settled 
principle of interpretation that a fiscal 
statute should be construed strictly and that 
where there isa doubt the doubt should be 
resolved in favour of the subject, Therefore 
I. hold that on an application for revision 
arising out ‘of a suit instituted ‘under 6. 9, 
Specific Relief Act, the court-fee payable i is 
the same as has been. paid on the plaint, 

D, Order aeeordingty. | 
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° ALLAHABAD HIGH COURT 5 
°” BSecond Appeal No. 2103 of 1938 i 
: * October 18, 1940 . 
"Tom, O. J. AND Ganaa Nata, J. 
BANWARI RAM AND ANGTHER— 
DBFENDANTS—APPRLLANTS 


versus a w 
. MUHAMMAD YAR KĦÆAN—PLAINTIPF. 

AND ANCTHER— DEFENDANT— RESPONDENTS 

Agra Pre-emption Act (XI of 1922), 9. 4—Co-eharer 
executing waqteand divesting himself of entire 
property ceases tobe co-sharer—Pleadings—Amend- 
meni—Plaintif’ knowing plaint to be defectire— 
Opportunity to amend given—Defect not remored— 
Further application to amend beyond limitation, held 
could notbe allowed. 

A co-sharer who executes a wagf deed and 
divests hinfself of his entire property, ceases to be 
a co-sharer as defined in s. 4, Agra Pre-emption 
Act and hence is not entitled tomaintain a suit for 
pre-emption. 171 Ind. Cas, 367 (1), relied on, 147 
Ind. Cas, 926 (2), referred to. 

The plaintiff knew at an early stage ofthe pro- 
e@edings that his plaint was defective. Hewas given 
an opportunity to asend his plaint. Hie amendment 
did not, however, remove the defect. Hesubsequent- 
ly applied for further amendment : 

. Held, that in all the circymstances, and especial- 
ly since the application for amendment was made 
well beyond the period of limitation, no further in- 
dulgencs could be granted to the plaintif. : 


` B. A. from the decision of the Civil J adge, 
Ghazipur, dated August 31, 1937. 


Mr, A, P. Pandey, for the Appellants. 
Messrs, M. L. Chaturvedi, S.M. Salman 
and K, N. Gupta, for the Respondents. 


- Thom,C, J.—This is a defendants’ ap- 
peal ariping out of asuitfor pre-emption. 
The suit was fled by Mohammad | Yar 
Khan, He made a wagf alalaulad of his 
èntire property. He sued, however, first of 
all in his private capacity. During fhe 
eburse of the proceedings in the trial Court 
he filed an application for the’amendment 
of plaint. This application was allowed and 
by his amendment the plaintiff described 
himeelf as muiwalli. Both the Courts below 
have granted decree for pre-emption, 

In . appeal it was urged for the appellants 
that inasmuch as the plaintifi was not a coe 
sharer within the meaning of s. 4, Agra 
Pre-emption Act, he was not entitled to 
maintain a suit for preemption. This cone 
tention in our judgment is sound. A co- 
sharer is defined in 8,4, Agra Pre-emption 
Act, as a person = 

“other than a petty proprietor, entitled as pro- 
prietor to any share or partin a makal or village 


whether his name is or is not recorded in the 
register of proprietors,” 


.Now the plaintiff having divested him- 
Self of his entire property and that property 
having vested in the Almighty, the plaintiff 
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was not a person entited to, any share or 
part in the mahal or village in which the 
property sought to be .pre-eempted is situs 
ated. He is not’ therefore entitled to: 
Maintain a suit for pre-emption. In this 
eénnexion we refer to the casein Muham- 
mad Baksh v. Ram Prased (1). In that 
case a Bench of this Oourt held that 
8 person who had divested himself of his 
entire property by means of a wagf deed 
was not entitled to resist a claim. for 
Preemption upon the precise ground 
that he was no longera cossharer in the 
Village in which the property sought to be- 
pre-empted was situated. The respondents 
relied on the case in Mohommad Pamar 
Shah Khan v. Mohammad Salamat Ali 
Khan (2). In that case a Bench of this Court 
held that ifa person is liable for the pay- 
ment of the land revenue along with other 


` co-sharers in the village, then he must be 


deemed to be a co-sharer in spite of the 
fact that the estate in the share may not 
vest in him. Nodoubt for the purposes of 
the Agra Pre-emption Act the person who 
is liable in respect of land revenue is re- 
garded as acorsharer. ‘'Co-sharer”is not 
defined in the Agra Ten. Act but is 
defined in the Agra Pre-emption Act. The 
plaintiff having executed a waqf deed under. 
which he divested himself of his entire pro~” 
perty is no longer a co-sharer as defined in 
the latter Act. He is not therefore entitled 
to maintain a suit for presemption, 

Learned Counsel for the plaintiff requested 
the Court to allow him to amend his plaint 
so asto substitute the Almighty for him- 
self as the plaintif, The plaintiff, however, 
knew at anearly stage of the Proceedings 
that his plaint was defective. He waa given 
an opportunity to amend his plaint. His 
amendment has not removed the defect and 
in all the circumstances, and especially since 
the application for amendment is made well 
beyond the period of limitation, we do not 
consider that any further indulgence should 
be granted to be plaintiff. In the result 
the appeal is allowed the order of the 
lower appellate Court is set aside and the 
suit is dismissed with costs. The costs will 
be payable out of the assets of the plaintiff 
who is deceased. 


sg Appeal allowed. 
(1) (2937) A L J 726; 171 Ind, Oas. 367; AIR 1937 
All, 581; 1937 A L R 827;10R A 258, 
(2) AIR 1933 All, 407; 147 Ind, Oas, 926:55 A 
a eae. ALJ 685; L R14 A 450Rev; 17RD 593; 
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OUDH CHIEF COURT 
Second Civil Appeal No. 91 of 1939 
February 25, 1941 6. 
GrUuLAM HASAN, J. 
GANESH PRASAD AND orHERs— 
DeFENDANTS—APPBLLANTS 
versus 

. BASDEO—P.ainrirF—REsPoNDENT 

Specific Relief Act (I of 1877), s. 54—Defendant 
opening doors on his own land—No interference with 
plaintiff's rights—Mere apprehension that defenddnt 
may acquire easement of air ard light, if justifica- 
tion for ordering defendant to close doors. 

The grant of an absolue injunction restraining 
a person from enjoying his own land is wholly 
illegal. (p. 75, col, 1.) 

The defendants who have opened doors upon 
their own land which they are entitled to do in 
the exercise of their right of possession and en- 
joyment of their own property, cannot be ordered to 
cloee these doors merely because, the plaintif who 
is their. neighbour apprehends that the defendants 
might acquire a right of easement to light and air 
after the lapse of twenty years if the doors . are 
allowed to stand, . 166 Ind. Oas,777 (1), Kasim Ali 
Khan v. Brij Kishore (2) and 152 Ind. Oas. 66 (3), 
relied on, 138 Ind. Oas. 193 (4), Bindu Bisint 
Chowdhrani v. Jahnabi Chowdhrani (5) and Lakshmi 
Narain Banerjee v. Tara Prosanna Banerjee (6), dis- 
tinguished. [p. 74, cols. 1 & 2; p. 75, col. rh 


_8.0. A, against the order of the Addi- 
tional Oivil Judge of Unao, dated January 
4, 1939, 

Messrs. Ali Zaheer and S.P, Awasthi, 
for the Applicants. ey 

. Messrs. R. B. Lal and R. N. Shikla, for 
the Opposite Party, 


Judgment.—This is.a defendants’ appeal 
arising out of a suit for possession by 
demolition of certain constructions and for 
perpetual injunction, 

The plaintiff-respondent is admittedly 
the owner of plots Nos. 111 and 113/1 in the 
abadi of patti Basudeo Mauza Tajpur, 
and Dietrict Unao. Aecording to the plaint 
allegations the defendants-appellants are 
alleged to have dispossessed the plaintiff- 
respondent from the above plots in the end 
of 1937 by erecting two walls on plot No. 111 
and three walls on plot No. 113/1 as shown 
in the sketch plan annexed with the plaint, 
thus encroaching upon the plaintiff's land. 
The defendants further built a chabutra on 
plot No, 113/1 and fixed three doors in their 
wall towards the north of their house on 
plot No. 110. These doors open on the 
plaintiff's land. The defendants further 
stored bricks, bullock-carts, tied cattle, 
prepared cow-dung cakes etc. etc. on plot 
No. 113/1 and exercised similar acts-on a 
portion of plot No, 111 as. marked in the 
sketch plan. There was a partition of the 
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. village four or five years ago. As a Tesult- 
of the partition abadi plots Nos. 113/1 and: 
111 fell to the share of the plaintif while- 
plots Nos. 110 and 109 were allotted to- 
another co-sharer, whose rights now vest in 
the defendants. The defendants construct- 
ed a hall and side rooms on No. 1f0 just 
abutting upon NG. 113/1 after the partition. 
The plaintiff sued the defendants for close- 

“ing the three doors opening towards the 

“plaintiff's land, retraining thêm from using. 

“Nos. 111 and 113/1 as their sahan and for 
demolition of the chabutra which they had 
constructed upon plot No. 113/1. 

Before the trial Court the defendants dis- 
claimed any interest in plot Noell] with 
the result that the controversy was thus 
narrowed down to plot No, 113/1 only. 

In defence the defendants pleaded that 
they had been using plot No. 119/1 as their 
sahan for a long time and admittedly exer-. 
cising acts upon that plot ùs alleged by the 
plaintiff. They denied the plaintiff's posses- 
sion within limitation and asserted that. 
the defendants héd acquired rights of > 

‘easement over plot No. 11a/l. The en- 
croachments alleged by the plaintiff to have. 
been made on plots Nos. lll and 113/1 by 
the defendants were denied. 

. The trial Court appointed a Commissioner 
to prepate a plan of the land in dispute 
showing the constructions as well as tHe 
alleged encroachments. This plan is no 
lofiger, in dispute and forms part of the 
decree. The trial Court held that plot- 
No. 113/1 had not been used by thé defen-- 
dants as their sahan and\that they had 
acquired no right of easement over that, 
plot. It further held that the plaintiff had 
be8n in possession within limitation. Ae- 
cording to the Commissioner's plan the con-- 
structions complained of were found to, 
exist on plot No. 110 alone which belonged 
to the defendants and not on any portion 
of the abadi plots belonging tothe plaintiff. 
In the result the plaintiff's claim for posses- 
sion over Nos, 11) and 113/1 was decreed. 
His claim in respect of demolition of the. 
walls and enclosure as alleged by him was 
dismissed. The chabdtra shown asAGHIJI 
in the Commissioner’s plan on plot No. 113/1 
ordered to be demolished and the materials 
thereof to be removed by the defendants at 
their costs within one month. The defen- 
dants were further ordered to remove their- 
cart, cattle, cowdung cakes etc. from the 
plot in suit and not to use the said plots. 
as their sahan in future nor to exercise any 
acts of enjoyment or of possession on, the 
said plots. The relief as regards the elos»: 
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d 
ing of the three doors in the wall A B as . of possession and enjoyment .of their own 


shown in the Commissioner's plan was, bow- 
ever, refused and it was ordered that they 
shalf remain fixed. 

Both parties were aggrieved by the deci- 
sion of the trial Oourt. The defendants 
filed an appeal challenging the decree of 
the trial Court on the points which bad 
been decided against them while the plain- 
tiff filed a crogg-objection in respèct of the 
claim for closing the three doors. The 
defendants’ appeal was dismissed while the 
plaintiff's crosseobjection was allowed and 
the three doors towards the north of the 
‘defendants’ house were ordered to be 
closed, | 

The defendants have preferred a second 
appeal to this Court. 

The only question that has been urged 
before me in support of the appeal relates to 
-thè relief for the closing of the three doors, 
which was granted to the plaintiff-respon- 
dent against the defendantssappellants. It 
has been contended that the decision of the 
lower Appellate Court ordering the closing 
-of the doors is not legaHy sustainable. I 
‘am of opinion that this conterttion must 
“prevail, 

The lower Appellate Court remarks that 
-in view of the finding that the defendants 
had not succeeded in establishing that they 
used plot No. 113/1 towards the north as 
‘their sahan, they had no right to fix their 
doors towards the north unless they proved 
‘that thesg doors originally were opened on 
‘this side. The Jower Appellate Court held 
that the defendants were not entitled to 
‘Open new door ways towards the plaintiff's 
land and acquire a fresh right of light and 
air from the plaintiffs land. It was Te- 
marked in this connection that if these 
-doors are allowed to stand for over twenty 
years, the defendants will acquire a right of 
light and air from his land. 

The trial Court found, and this finding 
-has not been dissented from by the lower 
Appellate Court, that plot No. 113/1 is a 
parti- land and that part of it at any rate 
has been under cultiyation, This fact is 
-also borne out by the evidence of the 
plaintiff's own witnesses (vide P, Wa. Nos. 2, 
3 and 5). The reasoning of the lower 
Appellate Court to the effect that as the 
plea about the-use of plot No, 113/L ss a 
-sahan by the defendants has not been 


established they have no right to open the 


doors, does not commend itself to me. The 
defendants have opened doors admittedly 
upon their own lsnd and this they are 
-entitled to do in the exercise of- their right 


property unless they are prevented from 
doing so by any rule of law or by any 
tight acquired by the plaintiff authorising 
him to have the said doors, closed. Having 
Tegard to the finding arrived at by 
both the lower Courts it is not now 
open to the defendants to use any portion 
of plot No. 113/1 for the purpose of a 
sahan or for any other purpose. They can- 
not claim the right of egress and ingress. 
upon plot No. 113/1 and it is not pre- 
tended on their behalf that they have any 
such right. There is no legal justification, 
however, for preventing the defendants 
from enjoying their property by opening 
doors in a wall of their house as they 
have done inthe present case unless the 
plaintiff is able to prove that the existence 
of these doors interferes with the right of 
enjoyment by the plaintiff of his own pro- 
perty. In T. Syed Pitehai Rowther v. 
K. -Devaji Rao, (A. I. R. 1937 Madras, 21) 
(1), it was laid down that an owner can» 
not: be restrained from enjoying his own 
property when it is not impossible for 
bim and others to enjoy their rights. A 
person is entitled to enjoy his own pro» 
perty in any way he pleases provided that 
he does not create a nuisance or interfere 
wifh the rights of others. In this case 
the plaintiffs sought to restrain the defen- 
dante from interfering with the worship 
and in particular from opening doors on’ 
the southern side of the plot recently 
purchased by them. The first injunction 
was granted by the trial Court and the 
second injunction was granted by the 
Bubordinate Judge in appeal. Reference 
was made to Kasim Ali Khan v. Brij 
Kishore, (1870, 2 N. W.P. H.O. R. 189) 
(2), where it was observed: 

“Parties are at liberty to build what structure 
they please upon their own land; but if they inter- 
fere with the free enjoyment of their neighbour's 


property, they may become liable in damages for 
the injury that they do. 


It was held by the Madras High Court 
that the opening of the doors on tha 
southern side can in no way interfere with 
the rights of the plaintiffs, ; 

In Mohammad Zahadur Rahim v, Satyen- 
dra Narayan Mookhopaphya (A. I. R 1934 
Calcutta 752) (8), it was observed that an 
act whichis not unlawful in itself does not 
become unlawful merely because it interfers 
with other people's business or merely bes 

(1) A IR 1937 Mad, 21; 166 Ind, Cag. 4771; AM L J 
611; 9 R M 404. 

(2) (1870) 2 N W P 182, ae 

(3) A I R 1934 Cal. 752; 152 Ind, Oas, 66;61 U 543; 
59 O L-J 383; 7 RO 229, ii 


1941 
cause the motive of the actis bad, The 
holding of a rival mela by defendant on 
his own land is not unlawful merely 
because it interferes with the plaintiff's 
mela or merely because the defendant in 
holding his mela had a bad motive for 
his act. But such an act is actionable 
wrong if he exercises his right of using 
his land by the employment of illegal 
means, The grant of an absolute injunce 
tion restraining defendant from enjoying 
his own Jand is therefore wholly illegal. 


Learned Counsel on behalf of the 
plaintiff-respondent has failed to satisfy 
me in what way the existence of these 
three doors amounts to a violation of the 
plaintiff's rights. He takes his stand 
upon the reasoning employed by the lower 
Appellate Court that there is an appre 
hension of the defendants’ acquiring a 


Tight of easement to light and air after- 


the lapse of twenty years if the doors 
are allowed to stand, It appears to me 
that this apprehension cannot afford any 
justification for preventing the defendants 
from enjoying- their property without inter- 
fering with the rights of the enjoyment 
by the plaintiff of bis own property. It 
is perfectly open tothe plaintiff to prevent 
the acquisition of the rights of easement 
to light and air by the defendants by putting 
up structure on kis own land if he so 
desires. According to 8.54 of the Specific 
Relief Act a perpetual injunction may be 
granted to prevent the breach of an 
obligation existing in favour of the plain- 
tiff, whether expressly or by implication. 
In the present case there is no obligation 
in favour of the plaintiff as to restrain the 
defendants from opening the doors and 
enjoying their property, The existence of 
these doors in my opinion involves no 
invasion of the plaintif’s right on the 
contrary the order of demolition is tant- 
amount to an encroachment upon the 
defendants’ legitimate rights to enjoy their 
property. 


Learned Counsel for the 
respondent has referred to certain cases 


but neither of these cases has any applis, 


cation to the facts and circumstances of 
the present case. 
mohan Mitra v. Prabodhkumar Datta, (I. Le 
R. 59 Calcutta 260) (4), has no bearing what- 
ever upon the present case. The case in 
Bindu Basini Chowdhrant v, Jahnabi 


(4) 59 G 2€0; 138 Ind. Cas, 193; A I R 1932 Cal, 249;, 
35 O W N 963; Ind. Rul. (1932) 081.481. a 


plaintifi-. 


The case of Jateendra-, 
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Chowdhrani, (I. Li È. XXIV Calcutta 260) 
(5), is distinguishable upon _ thé facts. 
There the defendants wait only and with 
the intention of causing ‘injury to. the 
plaintiff dug a trench on the verge of the 
boundary of her tenure resulting, ig the 
subsidence of the plaintiff's land. The 
plaintiff sought perpetual injunction pro- 
hibiting them from digging earth within 
a certain distance of the plaintiff's tene- 
ment, the filling tp of the excavation, or | 
in default a certain sum of money 25 
the costs of filling it up. The Munsif 
dismissed the suit-holding that no cause 
of action accrued until actual damage 
occurred. During the prosecution of the 
suit the plaintiff's land subsided in conse- 
quence of the excavation and this fact 
was brought to the notice of the Conrt 
The plaint was ordered to be. amended” 
in appeal by the lower Appellate Court 
and the Munsif was ordered to try the 
suit afresh. The Oalcutta High Oourt 
held in appeal that the Munsif was wrong 
in his view of the law. They observed 
that the suit for injunction will lie when 
the threatened act is of such a character 
that it must result ininjury. There can. 
be no question whatever in the present 
case that any injury to the. plaintiff's 
right of enjoyment of his own land is 
inevitable from the action. of the defen“ 
dants in opening these doors on their 
own land, | 
The case in Lakshmi Narain Banerjee V. 
Tara Prosanna Banerjee,(I. L. R. 31 Oal. 
944) (6), is clearly inapplicable There it was 
held that as every owner of land is under: 
an obligation not to allow the branches of 
his ‘tres to grow so a8 to overhang, of 
the roots of*his tree to extend so as to 
penetrate, his neighbour's land to the 
detriment of the latter, in case of breach, 
of such an obligation it is. open to the 
Oourt to grant a mandatory injunction 
for the removal of the nuisance under 
s. 55 of the Specific Relief Act. 
Reference has been made on behalf of: 
both parties to certain cases bearing on: 
the question of the right of privacy existe 
ing in the United Provinces. It is not, 
necessary to refer to any of these cases 
as in my opinion they have got no bearing 
upon the present case, It cannot “be pre= 
tended with any show of reason that any 
right of privacy exists in respect of the: 
open piece of land and that any such: 
right has been invaded by the sétting up: 
(5) 24 0230, ~ 7. WÉ 
(6) 31 O 944; 8 C W N 710,- 
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e Lek ode ae í 
of.the three doors by the defendants one which the Commissioner said was the 


their own land. 

The result is that I allow the appeal, ` 
set aside the judgment and decree of 
the lower Appellate, Court in so far as it 
decrees the plaintiff's suit for the closing 
of the three northern doors on the 
defendants’ land. In other respects the 
decree of the lower Appellate Court will 
stand. Partigs ehall bear thefr own costs 
in all the Courts. 

"6. Appeal allowed. 


MADRAS HIGH COURT 
Special Bench 
Original Petition No. 203 1939 
September 24, 1940 
LrAOH, O. J., KING AND PATANJALI SASTRI, JJ. 
8, V. P. SUDALAIMANI NADAR— 
, PETITIONER 


` veTSUs : 
COMMISSIONER og INCOME-TAX, 
_MADRAS—Responpent 

Income-taz—Assessable income—Animals purchas- 
ed in British India and sold at profit in foreign 
country—Projits arise at place of sale—Profits not 
brought into British India are not assessable to 
éncome-taz. 

‘An assesses did business of exporting goats and 
sheep from India to Colombo and of gelling them there 
at a profit: ; 

, Held, that the profit made by the assessee could only 
‘be calculated on what the goatsand sheepactually 
cost him and the amounts at which they weng actual- 
ly sold in Colombo. The figures in the invoices, 
whether ifflated or deflated, would not matter. ` 

, Held, also that the#profit arose in the place of sale 
and that the profits derived from the sale in a 
foreign country of animals purchased in British India 
were not assessable to income-tax when the profits 
had not been received or brought into British India. 
71 Ind, Oas. 75% (1) and 117 Ind. Oas, 657 (2), relied 
on, 176 Ind. Oas, 15 (3), explained. ° : 


Mr, K. Bhashyam Ayyangar, for the Peti- 
tioner, 

Mr. K. V. Sesha Ayyangar, for the Res- 
pondent. : é 


Leach, C, J.—The assessee in this case is 
the manager of a joint Hindu family which 
exports goats and sheep from this country 

. to Colombo and. sells fhem there at a profit, 
For the year 1936-37, the assessee was asses» 
sed to income-tax by the Income-tax Officer, 
Tuticorin Circle, on a total income of 
Rs. 16,412 which included asum of Rs. 15,139 
found to be the profits made in Colombo 
and remitted to British India. The Income- 
tax Officer’s order of assessment was revised 
by the Commissioner of Income-iax, who 
assessed the income at Rs, 31,384. Included 
in this amount was the figure of Rs, 9,000 


amount of profit which had accrued to the 
assessee in British India from this business. 
The Commissioner considered that the as- 
sessee had bought the animals at lower 
prices than those disclosed in his invoices 
when shipping them to Colombo. The asses» 
see objected to an assessment on this basis 
and asked the Commissioner to state a case 
to this Court. The Commissioner refused. 
but was compelled to doso by an order of 
this Court, dated October 17, 1939, In 
pursuance of this Court’s direction the 
Commissioner has referred the following 
question : 

“Are the income-tax authorites entitled in law to 
increase the petitioner's assessment by Rs. 9,000 as 


being profits made in British India for the year 
1936.37 2" h 


In his order revising the assessment the 
Oommissioner gave the following reasons 


-for holding that the assessee had made pro- 


fits in British India : (4) the assessee had 
agents for the purchase of goats and sheep 
within the presidency but he himself had 
exercised “a certain amount of supervi» 
sion” and this had its value; and (iz) there 
was usually an element of profit involved 
in F. O. B. prices and in this case the profit 
had not been included in the profit shown 
by the Colombo books, These are the only 
two reasons which the Oommissioner gave 
for holding that the assesses had made 8 
profit of Rs. 9,000 in British India in the 
year of assessment. The reasons for the 
inclusion of this sum of Rs. 9,000 given by 
the Commissioner in making the reference 
are of a nebulous character and what it 
comes to is, that the Commissioner consi- 
dered that the assessee had made more 
profit than hehad shown and he formed in 
his own mind an estimate of what that 
profit was, The Commissioner was not call- 
ed upon inthis case to exercise his best 
judgment within the meaning of s. 23 (4). 
To say that the goats and sheep shipped 
from this country to Colombo left it with 
an increased value because the assessee had. 
supervised his agents is going too far, The 
second reason given by the Commissioner is 
also fallacious. Because exporters, when 
they sell at F. O, B. prices, include in those 
prices their profit does not mean that in a 
case like the present one profit is included. 
When this case is examined it is manifest 
that the prices at which the animals were 
invoiced to Oolombo would make no differ» 
ence in the calculation of the profits made 
by the aseessee. There is no evidence for 
the year of assessment that the assessee 
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charged his-Oolombo office greater amounts 
than the costs to put the animals on board 
the steamers, but assuming that the invoices 
had been inflated that would not make any 
difference. The profit made by the assessee 
could only be calculated on what the goats 
and sheep actually cost him and the amounts 
at which they were actually sold in Colombo, 
The figures in the invoices, whether in- 
‘flated or deflated, would not matter. We 


can see no justification whatsoever for the 


‘Commissioner for increasing the assessment 
by this figure of Rs. 9,000, or by any figure 
‘as estimated profits made in British India. 

When a business of this simple nature— 
the business we have here is the buying in 


one placa of animals for human consump»: 


tion and the selling of them in another 


place—the profit arises-only at the place of. 
sale. This was the effect of the decision in: 


Secretary, Board of Revenue (Income tax), 
Madras v. Madras Export Co, (1) and there 
is an express ruling by the .Lahore High 
Court in Jiwan Das v. Commissioner of 
Income-tax, Lahore (2) that profits derived 


from the sale in a foreign country of goods . 


purchased in British India are not assess- 
able to income-tax when the profits have 
not been received or brought into British 
India. Mr. Sesha Ayyangar, on behalf of the 
Commissioner of Income-tax, has suggested 
that this can nolonger be regarded as the 
true position in law by reason of the deci- 
gion of the Privy Council ia Commissioner of 
Income-tax, Bombay Presidency & Aden v. 
Chunnilal B. Mehta (8) but it-is clear that 
this is net the effect of the judgment of the 
Judicial Committes. There the question 
was whether a person who was carrying on 
business in Bombay and dealing in cotton 
in Europe and America could be assessed to 
income-tax on his profits made abroad. 
There is a vast difference between that case 
and the case now before us, and the cases 
which do apply are Secretary, Board of Re- 
venue (Income-tax) Madras v, Madras Export 
Co. (1) and Jiwan Das v: Commissioner of 
Income-tax, Lahore (2). For these reasons I 
would answer the auéstion referred in the 
negative and award costs tothe assessee in 


(1) 46 M 360, 71 Ind. Oas. 756; AIR 1923 Mad 
427; 44M L J 290; 1 I T.0 194. i 

(2) 10 L 658; 117 Ind. Cas, 657; AIR 1929 
Lah. 609; 30 P LR 489; 4 IT O 40; Ind. Rul, (1929) 
Lah. 673 (F B). i 

(3) 6 I T R 521; 176 Ind. Oas. 15; A I R 1938 PO 
232; I L R (1938) Bom. 752; 651 A 332,32 SL R 
862; 1938 O, L R 337; 1938 ALR 65l; 11RP O 
41; 48 LW 204; 4 B R156670 L J 551,420 W 
N 1070; (1938) M W N 848; 19380 W N 846; 40 Bom 
LR 916 PO. d ; 
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the sum. of :Rs. 250. The, aggessee is” also 
entitled to the refund of his deposit. , 

It is necessary to draw aftention to 
another matter connected . with this refer- 
ence. When the case came before this Oourt 
on the question whether the Commissioner 
should be compelled to state à cfise it 
appeared that tke income-tax authorities 


‘were contending that the assessee’s assesse 


ment might be increased by the Rs. 9,000 
on the ground that it repregented profits 
remitted to British India as well as on the 
ground that the amount represented profits 
which had accrued in British India. The 
figure at. which the assessee had been 
assessed included the profits remitted from 
Colombo, and the Court asked Mr. Sesha 
Ayyangar to make it clear whether his real 
contention was that tbe Rs. 9,000 should be 
included as profit made in British India. 


“He said that this was his contention and as 


the Court was not- prepared in the circum- 
stances of this case to allow the alternative 
argument to’ be put forward it directed that 
the statement of the*case should be confined 
to that question-algne. Instead of obeying 
the direction of the Oourt, which he was 
bound to do, the Commissioner in the last 
paragraph of the reference has said that the 
main question.to be decided is whether the 
amount was assessable to tax or not and the 


‘question whether it comes under the one 
‘basis or the other is really of no consequence 


so Yong, as it comes under one of them, 
Consequently he asked the Oourt to consi= 


-der the other ground. Although wé agree 


with Mr. Sesha Ayyangaf that the Oom- 
missioner meant no disrespect, his failure to. 
follow the directions of this Court can only 


‘be described as improper. e 


King, J.—ī agree. | 
Patanjali Sastri, J.—I agree. : 
8, Answer in negative. 





LAHORE HIGH COURT 
First Appeal No, 136 of 1939 
“February 26 1940 
Date SINGH AND BALE, JJ. 
Mst. SAKINA BEGUM—Devenpant— 
. APPELLANT 
versus 
Khalifa HAFIZ-UD-DIN AND oTHERS— 
PiaIntTiz¥sS—RESPONDENTS, 
Muhammadan Law~—Gift — Marz-ul-maut—Gife 
during death illness, when valid—Death illness, 
what is—Death bed gift amongst Sunnisto an heir 
without consent of others, validity. : : 


e is 

eln order to invalidate h death bed gift it must Ve 
shown (1) that at the time of the execution of the 
deed of gift, the donor was suffering from aserious 
-digease which it was known would in all prababi- 
lity terminate fatally, (2) that the disease was such 
.a8 toengender inthe patient the apprehension of 
death, angl (3) thatthe illness incapacitated him 
‘from fhe pursuit of hia ordinary avocations. It is 
‘Mot necessary to come to a definite finding that the 
disease was the immediate cause of death, 132 Ind, 
:Oas. 391 (1), Ibrahim Goolam Ariff v. Saiboo (2) and 
‘Fatima Bibi v. Sheikh Ahmad Buksh (3), explained, 
‘Hafiz Karim Bakhsh v. Bêjam Jan (5), relied 
‘on. {p. 80, col. 2.) 

So far as Sunni Law is concerned a death-bed 
gift to an heir is void in toto in the absence of 
consent by the other heirs. 51 Ind Oas. 638 (7) 
and 163 Ind. Oas. 626 (8), relied on. {p. 81, col. 1.] 

e 


78 *SAKINA BEGUM V. HAPIZ*UD-DIN- (LAH.) 


minary decree granting 
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F. A, from the decree of: the Sub-Judge 
First Class, Lahore, dated March 4, 1939, 


Messrs, Mela Ram and Farukh Hussain__ 
for the Appellant. 


Messrs, M. C. Mahajan and Akbar Ali, 
for the Respondents. 


Sale, J.—This is an appeal from a preli- 
the plaintiffoe 
possession by partition of a 3th share of the 
property in dispute. The sub-joined pedi. 
gree table is necessary in this case to 
illustrate the relationship of the parties: 


KHALIFA eee ULLAH (deceased) 


| 
Khalifa Ghulam Mohy-ud-Din 
(deceased) 





j 5 5 
Khalifa Ahmad Bakhsh (deceased) Qazi Hamid-ud-Din (deceased) 


= Mat. Umda Begum 


— e LL 


l 
Khalifa Mohd. Amin (deceased) Mst. 
` (deceased) . 
Sakina Begum, defendant,e 
is widow. 


ajib-un-Nisa 





j - 
Khalifa Majid-ud-Din Badshatl Begun. 
plaintiff No. 1 (now represented 


by plaintiffs Nos. 1 to 8) 


l 
Mahmuda Begum, plaintiff No 8, 


. (now shown as No, 9.) 


The suit for partition relates totwo pro- 
-perties, one a three-storied building situate 
in Gowalmandi, Lahore specified as A in 
‘the plaint and the other 24 storied house 
eat Mochi Gate, Lahore, specified as B in 
the plaint, both the propert:es of Khalifa 
Mohammad Amin who died on Mas 24, 
1934. It is not disputed that the ‘heirs of 
Khalifa. Mohammad Amin deceased are Met, 
Sakina: Begum,*his widow, Mst. Mahmuda 
.Begum, the deceased's sister's daughter 
-plaintiff No, 2 and the eight children of 
Khalifa Majid-ud-Din deceased, his ceusin 
-and that their shares as heirs under 
Muhammadan Law would be 4th to the 
widow, 4 to the sister’s daughter and ith to 
the children of the cousin, The suit for 
possession -by partition was instituted: by 
the sisters daughter and the cousin 
(since deceased, now represented by eight 
children) who claimed jointly th share 
in the property which they asked 
should be separated érom the ith share due 
to the widow Mst. Sakina Begum, The 
claim was contested by Mst. Sakina 
Begum on the ground that her husband 
shortly before his death had transferred to 
her by gift dated May 7, 1934 the three storie 
ed house in Gowalmandi- (A in the plaint), 
and that by reason of this gift, this house 

“was . her own personal property and should 
- "be excluded from partition.’ In their plaint, 
the plaintiffs. pleaded that this gift -was 


Validity of the gift which 


void under Muhammadan Law as made 
during marz-ul-maut; and they asked that 
the gift should be ignored and the house 
included in the property in partition. The 
trial Court found that the gift was void for 
the reasons alleged by the plaintiffs 
and granted them a decree for the 2th share 
in both the properties in suit. From this 
decision Mst. Sakina Begum has preferred 
this appeal. The decision of the trial Court 
in regard to property B is not questioned 
in appeal. The sole point for determina- 
tion in this appeal is the question of the 
is embodied 
in issues Nos. 4 and 5 framed by the trial 
Oourt which read asfollows: “ Was the gift 


in suit a death-bed gift? and if so, what is 
the effect ?” 


- The facts material for the decision of this 


appeal are that Khalifa Mohammad Amin, 
while admittedly seriously ill], executed a 
deed of gift on May 7, 1934 transferring 
the house ‘A’ to his wife Mst. Sakina Begum. 
This deed wasattested on May 8, 1934 by 


‘(amongst others) Dr. Yar Mohammad Khan, 


8.,M. D. who was attending . Khalifa 
Mohammad Din during his illness. On May 
10, 1934, this deed of gift was registered by 
the Sub-Registrar who came to Khalifa 
Mohammad Din’s house for the purpose, On 
May-24, 1934 the donor died. On May 6, 
1937, this suit was ‘instituted. ‘In’ deciding 


‘that the gift in question was void as having 
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been made during marz-ul-maut, the learned 
Subordinate Judge held, following Abdul 
Shad Khan v. Ahmad Nawaz Khan (1), 
that the following conditions had been 
satisfied : (1) that the donor was suffering.at 
the time of the disposition from a disease 
which was the immediate cause of bis 
death: (2) that the disease was such as to 
engender in him the apprehension of death; 
and (3) that the illness incapacitated him 
from the pursuits of his ordinary avocations 
and prevented him from saying his prayers 
while standing. It is admitted before us by 
“the learned Counsel for the appellanis that 
at the time of the execution of this deed 
Khalifa Mohammad Amin was ill with an 
_abdominal complaint accompanied with 
fever anda enlargement of the liver. Itis 
not denied that at the time when the gift 
was made Khalifa Mohammad Amin deceas- 
ed may have been under the apprehension 
of death; but it is urged that the mere 
apprehension of death in the circumstances 
is insufficient, that the illness from which 
the patient was then suffering is not proved 
to have been the immediate cause of death, 
and that itis not proved that to quote the 
words of their Lordships of the Privy 
Council in [brahim Goolam Ariff v. Saiboo 
(2) the gift was made under pressure of the 
sense of the imminence of death.” «In 
these circumstances, it was -contended 
tbat the gilt in question was not a 
death-bed gift such as would be rendered 
void under Muhammadan Law.; and that in 
any Case even assuming that it was a death= 
bed gift, it would still take effect in regard 
to a one-third share in the property in 
question, 

In reply.to these arguments it was cons 
‘tended by Mr, Mehr Chand Mahajan.that-in 
-order to. invalidate the gift it is not neces- 
sary to establish that the iliness in question 
was the immediate cause of death. It is 
only necessary, he argued, to show that the 
patient at the time was gravely ill, that he 
was incapacitated and was under a misappre- 
‘hension of death; and that if the gift is 
shown to be invalid as a death-bed gif, the 
whole giftis inoperative, having regard to 
the fact that the donee in this case was an 
heir, and the other heirs did not consent. 
Before’ considering the provisions cf 
Muhammadan Law applicable to this case, 
it will first be necessary to examine the 
evidence bearing on (1) the nature of the 
`| (I) 12 683; 132 Ind,.Cas, 391; A Í-R 1932 Lah, 
229; 32-P LR 942; Ind. Rud. (1931) Lah. 583. 

(2) 35 O 1; 34 I A167; 6 O. L J 695; 110 W N, 
973; 4 LB R 154 (P O) - KN 
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* donor's illness at the time of the executicn 
of the deed of gift, (2) the state of mind 
‘of the donor at that time, and (3) the cause- 
of donor’s death. (His Lordship thén dis- 
cussed evidence and proceeded}. The con- 
clusion, I would draw from th® medical 
evidence is that, at the time the deed was 
éxecuted the donor was suffering from a 
serious abdominal illness which may have 
been, as.stated .by Dr. Yar Mohammad, 
either cancer of the liver or liver abcess; 
and that the patient gradually gank until 
he died on May 24,1934. It is impossible 
to state definitely what wasthe cause of 
death, or that the patient digd of the 
disease diagnosed by Dr. Yar Mohammad 
but it seems clear thatthe affection of the 
liver (whether it was due to abcess or 
whether it was due to cancer) was the 
probable cause of ceath; also that it was 
highly probable from Dy Yar Mohammad 
Khan's diagnosis, that the disease would 
-nd fatally. 

The next points for determination are 
whether at the time of the execution of 
this deed the dondr was under an apprehen- 
sion of death and whether his condition was 

-such as to incapacitate him from attending: 
to his ordinary avocations, It is stated. by 
Mst. Sakina Begum that her husband had 
been suffering from indigestion. for a year 
or 14 year before his death. It is true that 
the lady, whose evidence seems coloured ‘by 
her nétural desire to have the gift maine 
tained, states in her evidence that her huse 
band did not entertain any fear of death at. 
the time when the deed was executed.. But 
‘the fact, as is admitted by her that it was 
.negessary to callin a doctor:of the stand- 
ing of Dr. Yar Mohammad Khan, before 
the executidn of the deed of, gift, indicates 
that ‘the conditicn of the patient.by this 
time must have been becoming serious. Dr. 
Yar Mohammad Khan in his evidence says 
‘that when he first examined the patient, the 
-latter stated that he bad been suffering from 
‘this trouble for the last five or six weeks’. 
It is not specified in the evidence what 
‘this trouble’ was, but it may be assumed to- 
be the abdominal disease, which caused the 
‘enlargement of the liver. We donot know 
whether Dr. Yar Mohammad Khan com- 
municated to Khalifa Mohammad Amin his 
diagnosis that the enlargement of the liver 
‘was due to liver abcess or cancer; but it. 
. seems clear-from Dr, Yar Mohammad Khan’s 
evidence that Khalifa Mohammmad Amin 
must have realised that he was seriously 
All. The-plainiiffs relied: on.the evidence of 


‘a number oi witnesses, mostly friends and 


visited Khalifa Mohammad Amin during his 
illness and found that he himself entertained 
little “hope of his recovery. For example, 
Mst. Badshak Begum, a cousin, (P. W. No. 4) 
-statedeth¢#t she visited him during his illness 
-and that “His condition was very bad. He 
“ himeelf had got despaired of his life. We tão 
-had no hope of his recovery.” Again Mst. 
Begum, widow of Khalifa,Ghulam Mohy-ud- 
Din and step-mother of the donor, says that 
-she used to Visit the sick man and that he 
used to say that he had no hope of recovery. 
Similar is the evidence of Dr. Mohammad 
Afzal, Lecturer in the Tibbia College, 
Aligarh, a distant relation, who says that he 
attended the, deceased in a medical 
-capacity.- He deposes that Khalifa Mohames 
‘mad Amin had absolutely no hope of 
itacovery. “In fact, when we consoled him 
‘he asked ustofprgive him if he had said 
‘anything against us” (see his evidence at 
p. 26 of the paper book). The same evi- 
-dence is given by: Maylwi Najam-ud-Din, 
‘another relation of the family, (on p, 29 of 
the paper book); by Khhlifa Niamat Ullah 
(P. W. No 1) whois the husband of Mst. 
-Badshah Begum, and by Nuineud:Din (P. 
‘W. No. 2), nephew of Khan Sahib Moham- 
‘mad Amin: This latter witness even says 
“that the condition of his uncle was very 


“precarious and 

“in despair of his life he wanted to give somethjng 
Jin charity and at the same time, hear recitation’ of 
the Quran, especially the Sughara-i-Yasin” 
which, 4ccording to the witness, “is only 
‘read when the patient's condition is hope- 
tess,” (seé pp. 35 and 36 of the paper book), 


- There is no rebuttal of this evidence. 
Even the defendant’s own witness Khalifa 
Atta Ullah. (D. W. No. 1) adofits that the 
patient ‘had some liver trouble’ and was 
looking ‘sickly’ and ‘pale.’ It is urged on 
‘behalf of the appellants that the evidence 
-of these relations cannot be relied on, as 
being interested. Even allowing for this 
. fact, it is impossible to avoid the conclusion 
-frcm the cumulative effect of this evidence 
othat, at the time when,the deed was execut- 
‘ed, the patient knew that he was seriously 
dll, and he himself thought the probability 
of his recovery was unlikely, so that he 


«certainly wasunder the apprehension of 


-death. Although, there is no evidence on 
the question whether the illness was such 
as to present the patient from saying his 
prayers while standing, it is clear from 
all the evidence that at the time of the 
execution of the deed, the illness inca- 
Pacitated the patient from the pursuit of his 
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ordinary avocations ; and from the evidence 
it may be inferred that the patient was 


. incapaĉitated from visiting a mosque for the 


purpose of saying his prayers or from say- 
ing his prayers while standing. EF 
would, therefore find (1) that at the time 
of the execution of the deed of gift, the 
donor was suffering from a serious disease 
which it was known would in all praba- 
bility terminate fatally, (2) that the 
disease was such as to engender in the 
patient the apprehension of death, and (3) 
that the illness incapacitated him from 
the pursuit of his ordinary avocations. 

The question now remains for decision 
whether according to Muhammadan Law 
these conditions are sufficient to invalidate 
the gift or whether it is necessary to find 
asa fact that the disease was the imme- 
diate cause of death. It is true that 
this is one of the conditions mentioned in 
para. 114 of Mullae’s Principles of 
Muhammadan Law as necessary to invalids 
ate a gift; and it has been so held in 
Abdul Ahad Khan v, Ahmad Nawaz 


Khan (1), Ibrahim Goolam Arif v. 
Saiboo (2), and Fatima Bibi v. 
Sheikh Ahmad Bukhsh (3), It may be 


observed, however, that in none of these 
authorities was it necessary for the deters 
‘mination of the case to find that the 
disease from which the donor was suffer- 
ing was in fact the immediate cause of 
death. These authorities merely recite 
this condition, following apparently the 
in Hassarat Bibi v. 
Golam Jaffar (4). This requirement is not 
mentioned by Baillie in his discussion on 
death-bed gifts, on p. 552 of his Digest 
of Muhammad Law. Hesays: _ 
“As to the definition of a death-illness, it has been 
said, and this is approved by the fatwa, that when 
the illness is such that it is highly probable that 
death will be the result, it is a death illnegs......... x 
This question is dealt with in a Division 
Bench ruling of this Oourt cited as Hafiz 
Karim Bakhsh v. Begam Jan (5), which on 
p. 259 approves the correct definition of 
a death-bed illness as‘one “when the 
illness is such that it is highly probable 
that death will be the result.” From this 
Consideration of the authorities I would hold 
that it is not necessary to come to a definite 
finding that the discease was the immee 
diate cause of death. Indeed the necessity 
of such a finding would, in certain circum- 


(3) 350 271;35 I A 67; 70LJ3 122;1220W N 
214 (PO). f : 
(4330 W N57 | 


` (5) 52 PR 1895, 
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stances, lead to strange results. Suppose, a -heirs:. vide Fazal Ahmad v. Rahim Ribi 


man is seriously ill with. cancer (a disease- 


which must be so far as we know prote fatal) 
and makes a gift of his property. Shortly. 
after making the gift, an earthquake ruins 
his house’ and thé patient is killed by 
the roof falling, Would the gift made 
by this patient be valid, because the 
immedate canse of the patient’s death 
was the earthquake and not cancer? But 
even if it were necessary to come toa 
finding as to the actual cause of death 
in the present case, I should be prepared 
toinfer from the evidence of Dr. Yar 
Mobammad, that the cause of the patient’s 
death was in fact the liver disease which 
in Dr. Yar Mohbammad’s opinion was 


either cancer of the liver or abcess of the. 


liver, It has thus been established in 
this case (1) that at the time of making 
the gift the donor was suffering from a 
serious abdominal illness which was either 
cancer of the liver or abcess of the liver, 
and that he died, in all probability of 
this illness, 17 days later, (2) that he was 
at the time of the gift under an appre- 
hension of death and (3) that the patient 


at. the time of the gift was prevented from. 
In these, 


pursuing his ordinary avocations. 
circumstances, I would hold that the trial 
Court has rightly found the gift to be 
invalid and I would affirm the decision on 
this point. 

As regards the effect of this decision, the 
trial Court was in my view right in invali- 
dating the whole gift and not merely the 
excess over one-third. It is apparent from 
such authorities, 
with p. 122) that a deathebed gift stands 
on the same footing as a bequest. 


a gift to an heir. Now as 


Muila, para. 103 at p. 113, is that a bequest 
to an heir is - invalid unless the other 


heirs consent. Similarly, in regard to a’ 


gift, in s. 114 on p.122 of hiswork, Malla 
says that a death-bed gift cannot take 
effect if madein favour of an heir, unless 
the other heirs consent thereto, It is un- 
necessary for us to consider the efféct 
of the distinction between a gift to an 
heir and a gift to a stranger which has 
been drawn in certain authorities: vide 
Wazir Jan v. Sayyid Altaf Ali (6), 


at p. 361. .There is ample authority for the- 


proposition so far asSunni Law is concerned 

that a death-bed gift to anheiris void in 

toto in the absence of consent by the other 
(8) 9 A 357 (361); A W N 1887, 32. 
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as Mulla (p. 113 read. 


In: 
the present’ case, we are concerned with’ 
| | regards the. 
bequest to an.heir, the law as given by. 


(7),and Sharof Ali Abdul Ali. v, -Safiaboo. 
(8). -I would therefore’ affirm the finding 
ofthe lower Court. For these reasons, the 
appeal fails and. is dismjssed with costs. ~~ 


- Dalip Singh, J.—I agree. Yeats 

7D. | e ` Appeal dismissed. ` 

-{7) 40 A238; 51 Ind, Cas. 638; AIR 1919 AlL 148; . 
16 A L J 158. : l 

: (8) A I R 1936 Mad. 432; 163 Ind. Oas. 626; 71 M L 
J247; 9 RM41;44 L W 346, (1936) MW N 968, 
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KARAMOHAND MANGHANMAL ° 
` “AND OTAERS— RESPONDENTS 
Oivil Procedure Code (Act V of 1908), O. XVII, 

r: 1, 0: X, rr- 1, 2, O. XVIII, O0. VILL r, 3, 
0. IX, 1.6, O. XXXVII, r. 2—Defendant summon- 
ing no-evidence and applying. for adjournment on 
sham .pretext—Court’s, discretion in refusing ad» 
journment hejd properly exercised—Court recording 
Statement of Pleader after rêming tssues—State- 
ment, held: fell under O. X, TL and not under r.2 
But even under O. X, r.1 it could not be record- 
ed—O. X, r. 2 ought not to be ‘utilized to supersede ` 
procedure for trial prescribed by O. XVIII—Pro- - 
cedure followed held illegal—Even againat ex parte 
defendant, claim must be proved—Injunction—Prayer 
for perpetual injunction restraining mortgagor from 
dedting with mortgaged property—Interim injunc- 
tion issued to mortgagor—Order allowing relief for 
injunction to be dropped athearing held not justifi- 
d. 


ed. $ : .. f 

Where the defendant who is. present in Court 
summons no evidence and applies for adjournment’ 
on the pretext of being ill, the Court uses its dis- 
cretion properly if it refuses the adjournment an 
the ground that the defendant is shamming and 
this discretion eannot be interfered with, 

In a suit against the mortgagor and the mort- 
gagee fora declaration that the mortgagor had no 
interest inthe mortgaged property and that the 
plaintiff was absolutely entitled to the same, the 
Oourt framed the issues and examined the mort- 
gagee’s Oounsel and recorded his statement to 
the effect that he didnot know how the mortgagor 
acquired title to the mortgaged property ; ‘ 

Held, that the statement of the Counsel fell not 
under Q. X, r. 2 bubunderr. 1 and thatthe same 
could not be recorded eveft under r, 1. 

‘The power given-by.O. X, r. 2, Oivil P. O. to 
examine any party present in Oourt is to be used 
by the Judge only when he finds it necessary to 
obtain from such party information on any mate- 
rial questions relating tothe suit. It ought not to 
be employed so as to supersede the ordinary pro. 
cedure at a trialas prescribed in O. XVIII, Oivil 
P. O. [p. 85, col, 1.) , ` 

The plaintiff sued for a declaration that he was 
entitled to the last male-holder’s estate as the next! 
reversioner. On the date fixed for hearing the. 
Judge adopted extraordinary. procedure in super- 
session of the provisions of O, XVIII, of examining 


` 


` n - 
: e 
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theedefendant (widow) and’recording hig admission « “anjamnama" wherein inter. alia it was 


as to the plaintiff's relation >with the last male- 
holdgr with a view to obviate the recording of evi- 
< dence and thus to expedite the disposal of the 
suit. Then both the parties closed their case with- 
out adducing any evidence and the Oourt decreed 
i ¢ 

ne eld that the procedure amounted to a misuse of 
xr. 2, O, X, since the examinatien of the defendant 
eould not be said to be necessary in order to oB- 
tain information on any material question relating 
to the suit. The burden wae on the “ plaintiff to 
establish by evidence that the estate of the last 
male-holder their uncle, had vested in him, that he 
wag tho reversioner after the widow's death entitled 
to pus, and this burden could not be said to have 
been discharged by the statement. ‘The fact that 
it was nobody’s case that there exieted any rever- 
sioner neare? than the plaintiff wae no answer. The 
plaintiff was bound to go into the witness box and 
prove his title as the next reversioner after the death 
134 Ind, Qas. 669 (1) and 102 Ind. 


£ the widow. 

Oas. 167 (2), relied on. fp. 85, col. 23 p. &6, col. 1.) | 
Even when a defendant is ex parte the claim 

aginst him must be proved before there canbe a 


34 Ind. Cas, 235 (8), relied on. {p. 87, col. 


decree. 
na a suit against the mortgagor and the mort» 
gagee, on the basis of the prayer for a perpetual 


z iunction inthe plaint restwaining the mortgagor 
fron dealing with the mortgaged property, an 
‘interim injunction had been $ssuod snd the relief 
for injunction-was allowed to be dropped at the 


hen that the order permitting relief for injunc- 


tion to be dropped atthe hearing was not, justifi- 

ed. bo A 

“F. A. against the judgment and decree 

ai piret Olass Sub-Judge, Hyderabad, 

dated February 7, 1938. . 

` Mr, Khanchand Gopaldas, for the : Appel- 

lant (Defendant Ng. 2.) ae 
Messrs. Javkermal Villoitrat and 

Fatehchand Asudomal, for Respondents 

Nos. 3 and 1 and 2 (Defendand No. 1 


and Plaintiffs Nos. 1 and 2) ‘respectively. ° - 


Lobo, J.—This is a first appeal against 
the judgment and decree of the First 
Glass Subordinate Judge of Hayderabad 
who decreed suit No. 76 of 1937 of that 
Court filed by respondents Nos. 1 and 2 
against the appellant and respondent No. 3. 
The facts giving rise to this litigation and 
the course of proceedings in the suit need 
to be set out in some detail for a proper 
understanding of the points involved, 
Manghanmal and Rochiram, sons of Sajan- 
mal, were separated Hindu brothers. 

- Rochiram died in 1903, „leaving no issue 
but two widows, Pabulbai and Manghulbai. 
He left a considerable amount of property 
movable andimmovable and a business. All 
this property came into the hands of the 
widows. Pabulbai died in 1913. On 


October 25, 1926 Manghuibai executed a 


document, Ex. 53, im the case -headed 


provided: 

“Aftere I die whatever property remains at that 
time shall be inherited by Bhai Karamchand and 
Bhai Naraindes sons of Manghanmal, and their 
children (except Harchandrai, son of Karamchand 


half to half),” 

Manghulbai died in February 1937. 
The two plaintiffs in the suit are the 
sons of Manghanmal, brother of Rochiram, 
referred to in Ex, 53; defendant No, 1 
Narsingdas is the son of plaintiff Karam-' 
chand, It appears that in June 1937 
some months after the death of Manghulbai 
mutation of names in respect of some 
immovable properties belonging to Rochi- 
ram was efiected in the revenue records. 
Exhibits 2, 3 and 4 in the case are 
extracts from the revenue records of the 
Shahdadpur taluga of the Nawabshah 
District and show that six city survey- 
numbers were transferred to the names of 
“Karamchand Manghanmal, manager, joint 
family and WNaraindas #Manghanmal, 
manager, joint family.” In the column. 
“Nature and origin of title’ are inserted 
the words “By inheritance from Manghul- 
bai deceased.” Inthe “Remarks” column 
the mutation is shown to have been the result 
of a statement made to the city survey 
officer on Jule 4, 1937. By adocument dated 
August 12, 1937, Ex. 52, in the case Narain- 
das, defendant No, 1 mortgaged with defen» 
dant No. 2 for a sum of Rs. 1,000 a As, 2-8 
share in five immovable properties belong» 
ing originally to Rochiram deceased. 
His title to this As. 2-8 share and hise 
tight to mortgage it is thus set out in 
Ex. 52: a 

“According to the will dated October 25, 1926 
made by the deceased Manghulbai, widow. of 
Seth Rochiram, resident of Tando Adam, and 
registered in the office of the Sub-Registrar Shah. 
dadpur on November 16, 1926 in Book No......... 
Kayamcbend, son of Manghanmal, and his heirs 
have eight annas share in the entire property.. 
In accordance with that, my share is As, 2-8 (two 
annas eight pies).” 


It appears again from Exs. 2 to 4. 
extracts Irom the record of rights of the: 
Shahdadpur taluga, that this mortgage. 
was noted in the “Remarks” column on’ 
October 1, 1937. In October 1937 plaine 
tiffs filed the present suit for declaration 
and injunction. The plaint recites the 
death of Rochiram and of his two widows, 
refers to and specifies a fairly large estate 
movable and immovable as being left by: 
Rochiram to which the plaintiffs state 
they are entitled after the death of Pabulbai. 
and Manghulbai as next reversioners; it: 
refers to the mortgage effected- by. -defen- 
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dant No. lon the basis of the document, 
Ex. 53, executed by Mangulbai whigh docu- 
ment it states “does not create any rights in 
favour of defendant No, 1 and is not in 
any way binding on the plaintiffs.” The 
prayer clause in the suit includes a 
prayer for a declaration (a) that the 
plaintiffs are full and exclusive owners 
of the properties mentioned in Schs. A 
und B attached to the plaint and that 
defendant No. 1 has no right or interest 
in the same; (b)a prayer for a declaration 
that “tne mortgage executed by defendant 
No. 1 in favour of defendant No, 2 is 
illegal and not binding upon the plain- 
tifis in any way” and (c) a prayer for 
“perpetual injunction to defendant No, 1 
restraining-him from alienating, dealing 
with or in any way interfering or inter- 
meddling with the properties in suit.” 

The learned Advocate for the appel- 
lant stated from the bar that the plaine 
tills also applied under O. XXXIX, rr, 1 
and 2 for an intérim injunction against 
defendant No, 1 that their prayer was 
granted and defendant No. 1 was restrained 
by a temporary injunction during the pen- 
dency of the suit from alienating, dealing 
with or in any way interfering or inter- 
meddling with the properties in suit. We. 
do not find anything in the paper book 
telating to this interim injunction, but the 
statement of the learned Advocate for the 
appellant has not been controverted and 
we have every reason to believe therefore 
that the plaintiff did obtain during the 
pendency of the suit an interim injunc- 
tion against defendant No. 1, Defendant 
No. 1 put inno appearance and no written 
statement; defendant No, 2 the mortgagee,. 
however, filed'a written statement wherein 
he denied dlmost every allegation put for» 
ward by the plaintifié. Some paragraphs 
of this written statement must beset out 
in extenso, Paragraph 5 of the written 
statement reads thus: : i 

“As regards paras. 2 and 3 it is submitted 
that this defendant has no knowledge of the state- 
ments contained therein and the same are accord- 
ingly denied and plaintifis put to the proof thereof. 

In paras. 2 and 3 of the plaint the 
connection between the deceased Kochiram 
and the plaintiffs in the suit is set out. 
Paragragh 6 of the written statement 
Treads: 

“Ag regards -para. 4.it is submitted that so far 
as this defendant is aware snd (has) learnt on 
enquiries, the property mortgaged with this defen- 
dsnt had been allotied exclusively to defendant- 
No. 1, in pursuance of some family arrange- 
ment betweent the plaintifs and defendant No. 1's, 
brother; and it was with the knowledge’ and acquies- 
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No. 1 that the defendant took mortgige of a share 
in the property from defendant No. 1... . 

Paragraph 7. of 
states: . 

“The -defendant is not aware of She property 
left by Manghulbai and the plaintiffs are there- 
fore put to proof ef it. The defendant further 
répudiates the plaintiffa alleged claim regarding the 
property mortgaged with this defendant by defendant 
No.1. It is farther submitted that this defendant isa 
bona fide mortgages” for value without notice of 
any defect in the title to it of defendant No. 1. 
The plaintiffs never objectéd to the mortgage’ by 
defendant No. 1 and it was due to their conduct 
and representations that the defendant was induced 
to take the property in mortgage; the plaintifis 
therefore are estopped from questionimg the defen- 
dant’s mortgage. ” 

Paragraph 9 of the written statement 


is important and reads: 

“Ag regards para. 8 it is submitted that this de- 
fendant is not aware that the plaintifis are the 
reversioners or that they are the only reversionerg; 


the written statement 


the plaintiffs’ claim as such is %herefore denied. In’ 
any event, it is submitted that the plaintiffs have 
no reversionary or other right .or interest in the 
property mortgaged with this defendant. It is 
further denied that the plaintifis are entitled to 
any declaration or any other relief in respect. of the 
property mortgaged with the defendant.” -7 = -> 

Paragraph 8 of the plaint to which 
para, 9 above is a reply sets out the, 
plaintiffs’ title to the property in suit 
which is the foundation of their prayer for 
a declaration. In para. 10 of the written 
statement, defendant No. 2 states; “All 
other paragraphs are denied ..." The 
followittg issues were framed on Deceme 
ber 17, 1937: : 

"J, Is defendant No. 24 boru fide mortgagee for 
value without notice as alleged in para. 7 of the 
written statement ? - ° 

2. Are plaintiffs estopped from questioning the 
defeadants’ mortgage as alleged in para. 7 of the 
written statement ? 

3. Is the mortgage deed binding upon the 
plaintiffs ? 

4. Whether plaintiffs are reversionary heirs of 
Manghulbai's husband ? 

5: Whether defendant No. 1 has any legal title to 
the property? . 

6. What should the decree be?" 

On the same dats the learned Judge exa». 
mined Mr..Tilokchand, Advocate for defend- 
ant No. 2, and the following statement was 
recorded: “I cannot say how defendant No. 1 
acquired title to the property mortgaged 
by him with defendant No. 2.” The suit 
came on for hearing on January 19, 1938, 
It does not appear from the record whether 
the plaintiffs were present. But defendant 
No, 1 was absent and defendant No, 2 
though in Court presented an application 
for adjournment signed by his Advocate. 
which reads thus; 3 

“Tt is submitted on behalf of the defendant,.Vassu- 
mal that since the last hearing the defendant was 
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lyinfg ill and was under the treatment of Dr. Parma- ° 
nand at Tando Adam, for the last fortnight. He 
waa ¿therefore unable to summon evidence. He is 
feeling feverish even now. Accordingly, it is prayed 
that this Hon'ble Court will be pleased to adjourn 
the hearing of the case te some other date to enable 


the defemdaft to summon evidence through the 
Court and proceed with the case.” i 


With. the following order the learned 
Judge rejected the application: ‘The defen- 
dant has summoned no evidence. Mr. Sante 
das objects, and rightly too. The defend- 
ant® ie probably shamming,” Tt would 
appear that the next thing that the learned 
Judge did was to examine defendant No. 2, 
for it appears the following statement was 
recorded: “Statement of Vassumal: Karam- 
chand and Naraindas are sons of Manghan- 
mal. Manghanmal and Rochiram are 
brothers.” This statement has been signed 
by Vassumal, defendant No. 2. The diary 
of the case shews that the plaintiffs’ 
Advocate offered no evidence and closed 
his case. Defendant No. 2 did not go into 
the witness box and ehis Advocate also 
stated that he-closed his case. The matter 
was adjourned for arguments to Janu- 
ary 24, 1938. On that date an Advocate 
filed a vakalainama for defendant No. 1. 
The learned Judge however refused to 
hear him. He heard arguments of the 
Advoeates for the plaintiffs and defendant 
No.2 and on February 7, 1938 delivered 
judgment granting the plaintiffs “the deqla- 
ration prayed for” with costs. fn the 
judgment it is stated that at the trial of 
the case the AdVocate for the plaintiffs 
gave up the relief of injunction which he 
had sought against defendant No, 1. 

:e The learned. Advocate who appears. for 
the appellants before us has: urged several 
points. He has contended that the learned 
Judge erred in refusing the application, 
Ex. 44 for adjournment presented on bes 
half- of ‘defendant No, 2 on January 19, 
1938, the date of trial, The refusal of this 
application, argued the learned Advocate, 
was arbitrary and harsh and resulted in a 
denial of justice to defendant No. 2, the only 
contesting defendant, He has argued further 
that the procedure adopted by the learned 
Judge in recording the statement of defen- 
dant No. 2 and in failing to record any 
evidence on behalf of the plaintifis was 
not only extraordinary but unwarranted by 
law. He argued, thirdly, that an examina» 
tion of the’ record as it. stood made it 
manifest that the plaintiffs had failed to 
prove their case; that there was an entire 
want of evidence; that there was no proof 
that the plaintiffs were the next reversioners 
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after the death: of Manghulbai entitled to 
the estate left by the deceased Rochiram; 
there w&s no proof that the plaintiffs were 
in possession of that estate and in absence 
of.proof on these points the learned Judge 
could not in law grant the plaintiffs the 
declaration decreed in their favour. 

The learned Advoate for respondent No. 3, 
the original defendant No. 1, further argued 
that as against respondent No. 3 the decree 
was ex parte and that this ex parte decree 
had been passed against respondent No. 3 
without any proof of the plaintiffs’ claim. 
We do not think that there is any sub» 
stance whatever in the first contention 
raised by the learned Advocate for the 
appellant and our experience of the artifices. 
adopted by defendants in the moffusil 
to obtain adjournments of cases which 
they are not in a position to proceed with 
is sufficient to deter us from interfering in 
this case with the discretion exercised by 
the learned Judge; for we feel no doubt 
that if the learned Judge who had -~all the 
facts before him felt that there was any 
good faith in the application Ex. 44, the 
would not have failed to grant a short 
adjournment to the learned Advocate, 
for the appellant. But it appears to us 
that the remaining contentions of the 
learned Advocate for the appellant are 
sound and that the procedure adopted by 
the learned Judge was unusual and un-. 
warranted by law andhas resultedin a 
miscarriage of Justice which calls for 
interference on our part. Order X,. 
Civil P.O. provides for the examination 
of the parties by the Court, r. 1 pro» 
vides ; 

“At the first hearing of the suit the Court shall 
ascertain from each party or his Pleader whether 
he admits or denies such allegations of fact as are 
made in the plaint or written statement Gf any) of 
the opposite party, and as are not expressly or 
by necessary implication admitted or denied by 
the party against whom they are made. The’ 
Oourt shall record such admissions and denials.” 

Rule 2 of O. X, Civil P, O provides : 

_ “At the first hearing of the suit or at any subse- 
quent hearing, any party appearing in person or: 
present in Court or any person able . to answer any 
material questionsrelating to the suit by. whom 
such party orhis Pleader is accompanied, may he 
examined orally by the Oourt and the Court 
may, if it thinks fit, put in the course of such 
examination questionssuggested by either party." 

: The statement, Ex, 35, of the learned 
Advocate for defendant No. 2 recorded 
by the learned Judge on December 17, 
1937 obviously does not fall under r, 2; it. 
can only fall under r.1 and it appears. 
tous that even under r.. 1 that statement 
should not have been recorded. Tho 
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learned. Advocate for defendant No,2 was 
asked the nature of the title of defendant 
No. 1 who had executed a mortgage in 
favour of defendant No. 2. The rule 
however refers only to admissions or denials 
of allegations of fact made in the plaint 
or written statement ‘of the opposite party 
which have not expressly or by necessary 
implication been admitted or denied by 
the party against’ whom they are made. 
We cannot therefore see what justification 
-the learned Judge had for recording 
Ex. 35. The procedure adopted by the 
learned Judge on January 19, 1938 in 
recording the statement Ex. 48 was in our 
opinion even more objectionable anda 
procedure which has been condemned by 
their Lordships of the Privy Council. 
January 19, 1938 was the date fixed for 
.the trial of the suit and in the ordinary 
course the learned Advocate - for the 
plaintifs would open his case and lead his 
evidence. In the present case defendant 
No, 2 had denied almost every allegation 
made by the plaintiffs in their plaint and 
the issues in the suit. clearly indicate 
that the burden of proof in the case was 
primarily atleast upon the plaintiffs, for 
Issues No. 4 which reads “whether 
plaintiffs are reversioners of Manghulbai’s 
husband ?” goes-to the very root of the 
Plaintiffs’ cage. 

In the case in Manmohandas v. Ramdai 
(1) their Lordships of the Privy Council 
have held that the power given by O. X, 
r. 2, Civil P. 0, to examine any party 
present in Court is to be used by the 
Judge only whenhe finds it necessary 
to obtain from such party information 
on any material questions relating to the 
‘suit, It ought not to be employed so as 
to supersede the ordinary procedure ata 
_ trial as prescribed in O. XVIII, Civil P. O. 
In the case before their. Lordships the 
‘proceedings at the trial had been opened 
by the Court calling upon one of the de- 
fendants to give evidence not on any 
specific points but on the whole case, 
and the witness was then cross-examined 
by the parties. The ground’ put forward 
by the learned Judge for adopting this 
procedure wasthat-the defendant knew 
“most of the affair’ which the Court had 
to investigate, Nevertheless, their Lord- 
ships held that this deviation from the 
normal and proper procedure was nut 


(1) 35 OW N 925; 134 Ind. Gas. 689; ATR 1931 
F O 175; (1931) A L J 550; 34 LW 7; 80 W N 
936; (1931) M W N 931; 33"Bom, LR 1351 Tnd, 
Rul. (1931) P O 317 (P-O): . 
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justified in the absence of more | cogent 
reasons. 

It may be that in the case before us 
the learned Judge has not departed qihite 
to the same extent from the normal and 
proper procedure, but*we have no doubt 
whatever thathe has misused the pro- 
visions of O. X, rt. 2, Civil P.O. and for 
this there is no justification: It was not 
a case where the examination of defen- 
dant No. 2° wag necessary in order to 
obtain information onany material ques- 
tion relating to the suit. It would appear 
that the learned Judge adopted this ex: 
traordinary procedura to obviate the 
recording of evidencs thus to? expedite 
the disposal of the suit. As we have said 
before, the suit was set down for trial on 
January 19. The learned Advocate for 
the plaintiffs was present. There is no 
reason to believe that the plaintiffs therm- 
selves were not present; the learned Ade 
vocate for defendant No, 2 was present and 
s2 was defendant No. 2 and we can see no 
reason why the learned Judge should not 
have followed the ordinary procedure laid 
down for - the hearing of a suit and 
examination of witnesses in O. XVIII, 
Civil P. O. The learned vudse in his jude- 
ment states : 

“The statement recorded by me Ex. 48 is not å 


statement under O XII, T. 5, nor have I on that 
basis decreed the suit,” 

That may be so, but whether the state» 
ment Ex. 48 is or is not excluded from con- 
sideration, it cannot in our opinione be said 
that the plaintiffs have proved their case. 
The learned Judge states: 

“Relationship being admitted the question who 
the preferential heir is or is not, is a matter to be 
decfded on legal authority. Therefore, i in my opinitn 
there is no necgssity that the plaintiffs should have 
proved effectively by coming into the box that they 
were the preferential heirs.” 


We cannot agree. The burden of proving 
Issue No. 4 lay on the plaintiffs. It was for 
them to establish by evidence that the estate 
of Rochiram, their uncle, had vested in them, 
that they were the reversioners after Man- 
gbulbai’s' death entitled to sue, and this 
burden cannot be said. to have been -dise 
charged by the statement. Hx. 48, by a 
reference to the document Ex. 53 and by 


‘reference to Mulla’s Hindu Law, s. 43.” In 


the case in Jivitri v. Gendan Singh (2), it 
was held by a Bench of the Allahabad High 
Oourt that 
“it is incumbent ona plaintiff soaking to succeed tò 
property as reversioners to establish. affirmativel, 
the particular relationship which he ‘puts forwarc 
(2) 49 A 779; 102 Ind, Oas, 167; „AIR 1927. All! 
767 (2): 25 ALI 500. ; 


ae! 
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He is alao bound to satiefy the Court that to the, 
begt of his knowledge there are no nearer heirs.” 
The learhed Judge states that it was 
nobody's case that there existed any rever» 
sionets nearer than the plaintiffs, but this is 
no answer. The plaintiffs were bound to go 
into the witness box and prove their title as 
next réversioners after the death of Man» 
ghulbaj, Rochiram’s widow. We think that 
in there circumstances there is much to Bay 
for the argument of the learned Advocate 
for the appellant that this unusual proce- 
dure adopted by the learned Judge has not 
only deprived defendant No. 2 of the right of 
cross-examining the plaintiffs, a right which 
he would have had and of which he would 


have effectively availed himself had. the 


plaintiffs or either of them stepped into the 
Witness-box, but that as a consequence the 
case of the plaintiffs remains unproved. 

eWe do not feel that the plaintiffs kept 
out of the witnesee-box merely because on 
the recording of Ex. 48 their learned Advo- 
cate felt that no evidence was called for on 
behalf of the plaintiffs. ° We are far more 
inclined to think that the plaintifs had 
other reasons for not entering the witness- 
box. The learned Advocate for the appellant 
has taken us through the document Ex. 53 
and the extracts from the record of: rights 
Exs. 2,3 and 4 and we think that there is 
some substance in his argument that these 
‘documents read in combination indicate 
some family arrangement as a result “of 
which Ex. 53 was executed by Manghulbai 
and that the plaintiffs apprehending that 
defendant No. 2 might be able in his cross- 
examination of the plaintiffs on the docu- 
ments Exs. 2 to 4 and Ex, 53 to establish a 
legal titie in defendant No. 1 on the basis of 
which the mortgage to defendant No, 2 could: 
be upheld, adopted the ruse of keeping 
themselves out of the witness box, It is 
true no issue had been framed as to any 
family arrangement, but some reference to 
afamily arrangement is to be found in 
para. 6 of the written statement of defen 
pant No. 2.- But whether our suspicions in 
this matter are well founded or not, the fact 
remains that on the record as it stands, the 
plaintiffs have failed to prove the necessary 
title to obtain the declaration which has 
been decreed in their favour. 

“They have equally failed to prove that 
they were in possession of the property in 
suit so as to entitle them to the declaration. 
prayed. for under s, 42, Specific ‘Relief Act. 
This is clearly covered by Issue No, 6. 
“What should the decree be ?” In the plaint 
the plaintiffs have alleged that they were in 
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possession. The allegation has been denied’ 
in the written statement both specifically 
and generally and it was for the plaintiffs to 
prove that they were in possession and on 
their failing to do so they were clearly not 
ehtitled to a declaration such as has been 
decreed in their favour. Lastly, in regard 
to the arguments placed before us by the 
learned Advocate for the appellant it appears 
to us that the jearned Judge failed to exer- 
cise ‘a judicial discretion in permitting the 
learned Advocate for the plaintiffs at the 
hearing of the suit, to give up the relief of 
injunction which had been sought against 
defendant No. 1. On the basis of the prayer 
for a perpetual injunction in the plaint, an 
interim injunction had been issued to defen- 
dant No. 1 and we can see no justification 
in these circumstances for the action of the 
learned Judge in permitting this relief to 
be dropped at the hearing of the suit, and 
we have every reason to believe that this 
was yet another means adopted by the 
learned Judge to expedite disposal of this 
suit and avoid troublesome questions of 
court-fees which might have necessitated an 
adjournment of the case. With. reference 
to defendant No. 1 the learned Judge states 
in his judgment: 


“Before I close I must touch one point and 
thit is the appearance of defendant No, 1 through a 
Pleader on the date of arguments. He has, I have 
already shown, not filed any written statement 
and not appeared on the date on which the case 
was fixed for final hearing, but onthe day of argu- 
ments, his Counsel appeared and wanted to argue 
the case. I cannot understand that an eg parte 
defendant, who filed no writien statement and who 
did not appear on the date of final hearing, could 
argue in the case. The Counsel for defendant No. I 
has cited various rulings to show that he could 
appear and take up and argue the case at tha stage 
he chose to appear. No attempt was made to get 
the ez parte order sət aside..... In this case, I 
have not fixed any case for ez parte hearing. All 
that I have done is that I have not allowed tha 
Oounsel for the defendants to argue the case. In 
my opinion, arguments can only be based on facts 
or on. legal: points raised in the defence or brought 
out in evidence. In this case, there has been no 
evidence recorded and the Oounsel for defen- 
dant No.2 has already argued the case both for him- 
self and defendant No.1 because the interests of the 
two are identical.” : 


The learned Adoveate for defendant No. 1 
respondent No, 3, has referred us to O. IX,r. 
7, Civil P. 0., and has cited several rulings in 
support of his argument that the learned 
Judge was bound in law to permit.the Advo- 
cate for defendant No, 1 to argue the case on 
the date fixed for arguments, although there 
had been no appearance by defendant No. Y 
prior to that date, He has cited before us the 
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(3), Kala Gella & Co. v. Shivji (4), Venkata 
Subbiah v. Lakshminarasimham d5) and 
Satyendra Nath v. Narendru Nath(6) and the 
learned Advocate for respondents No. 1 and 
2 has pointed out that the deciston 
of a single Judge of this Oourt in Kala 
Gella &Co. v- Shivji (4), has been dissented 
from by another single Judge of this Court 
in the case Gangaram Samandas v. 
Deoomal Nihalchand (7). But, however inter- 
esting this argument may be, it is quite 
unnecessary for the purposes of this appeal 
to pursue it, because it appears to us that as 
in the case of defendant No. 2, so in the 
case of defendant No. 1” who was ex parte 
the -plaintiffe have been given a decree 
without any proof of their claim. Even when 
a defendant isex parte, the claim against him 
must be proved before there can be a decree. 
The case reported in J. B. Ross & Co, v. C. R. 
Seriven (8) is very much in point. In that 
case the plaintiffs sued the defendants on 
a contract -for damages for failure on the 
part of the defendants to take delivery. of 
certain gocds, the, damages being claim- 
ed on the basis ‘of ‘the difference be- 
tween the contract price of the goods and 
the marked price theréof, The defendants 
: did not appear or file any written statement. 
On the date of hearing the defendgnts 
~appeared and applied for leave todefend the 
suit on the ground that there had been 
some misunderstanding, The Court refused 
the application and without hearing any 
evidence whatever decreed the plaintiffs suit 
ex parte, It was held that the procedure 
adopted was illegal and that the decree must 
be reversed-ana the case remanded to the 
lower Oourt for retrial. The learned Judges 
held that a verification of the plaint was not 
evidence on which the suit could be decreed 
whether the adversary did or did not appear. 
It. was further held that there was no legal 
evidence onthe record on which the decree 
made in favour of the plaintifs might be 
supported and that the plaintiffe were not 
entitled to succeed on the basis of an implied 
admission of their claim by the defendants. 


Sir Lancelot Sanderson, O. J. held that 
~“the Enndamental principle is that the plaintiff 
when he comes to Court must prove his case and 
must prove it to the satisfaction of the Court.” 
(3) 51M 597; 108 Ind. Oas. 297; A I R1927 Mad. 
1197; 27 L W 361; (1928) M W N 103, 
(4) A I R 1926'Sind 181; 92 Ind, Oas. 498." 
(5) A I R 1925 Mad. 1274; 91 Ind. Cas. 545; 49 M L 
J 273; (1925) M W N 647. : : 
Ro AI R 1924 Oal. 806; 8l Ind. Oas. 867; 390 L 
(7) AIR 1929 Sind 46; 115 Ind. Cas. 310. 
(8) 43 O -1001; 34 Ind. Cas, 235; AI R 1917 Cal, 
269; 20 O W N 1192. 


MOHAMMAD KAZIM HUSAIN. V. NADRI BEGAM (OUDH) 
cases referred to in Pattanna Neeli Chetty . Woodroffe.. J. held-that 


the judgment and decree of 


: V 


87 


ie 


“no decree can be legally made in any case without 
any evidence except in cases of suits governed by 
the provisions of O. XXXVII, Civil P, 0.” ` 
Speaking of the procedure in the Calcutta 
High Court this learned Judge added : | 
“Tn this Court it has always been th’ pyactice in 
undefended cases to take evidence as definedin the 
Evi. Act, namely eral statements of witnesses 
and documents proved before the Court” 
and Mukerjee, J., the third Judge in this 


-case, has said: “Great caution. should be 


exercised when suits are heard ex parte.” 
This observation, he said, was a univarsal 
application, but applied with special force 


‘fo cases where unliquidated damages were 


claimed. For these reasons we, think that 
the learned 
First Olass Subordinate Judge must be re- 
versed. Ordinarily, we should have allowed 
this appeal with costs and made no further 
order thus dismissing the plaintiffs’ spit. 
But as we feel that the conduct of the 
plaintiff-respondeats and of their Advocate 
might to some extent have besn influenced 
in this case by the attitude of the learned 
Judge who was trying, we think the proper 
order will be to allow this appeal with costs, 
reverse the decree and direct that the record 
of this suit be returned to the Oourt of the 
Firat Olass Subordinate Judge of Hyderabad 
in order that the suit be proceeded with and 
disposed of according to law. We order 
accordingly. 


°p. Order accordingly. 


ma . 


OUDH CHIEF COURT ; 
Second Civil Appeal No. 455 of 1931 
. February 26, 1941 oe oie 
. GHuram Hasan, J. 
Mirza MOHAMMAD KaZIM HUSAIN 
—PLAINTIFF— APPELLANT. 
versus 
Mst. NADRI BEGAM AND ANOTHER-— 
DepeNpaNTs—RgspoNnDENT 
Registration Act (XVI of 1908), s. 28—Fraud on 
registration—Criterton is intention of parties—Ab- 
sence of colluston between donor and donee —Regis- 
tration of gift deed cannot be challenged—Muhame 
madan  Law—Gift—iba-bil-iwaz — Basentials— 
Actual delivery of possession, of necessary—Dece 
laration as to, in deed—Whether binding. f 
In determining whether the requirements of the 
have been complied with, the 
the criterion by which the 
Where the donor intended 
to veat.the property inthe dones, the inclusion of 
the property ina gift deed cannot be held to be & 
device to evade the Registration Act. 161 Ind, Oas, 
29 (1), followed. [p 90, col. 1.] 
In the absence of any collusion between the donor 
and the donee the registration of the deed cannot be 
challenged as being defective inlaw. 77 Ind. Oas. 


law as to registration hi 
intention of the parties 1s 
matter must be decided. 


\ ' | 5 
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464 (2) and Biswanath Prashad v. Chandra Narayan < Dilawar Husain died on January 24, 1935, 


Chotedhurt (3), relied on... [p. 90, dol 

- In the case 6f£a kiba-bil-iwaz, only two conditions 
are Recessary to establish -the - ‘validity of such a 
transaction, (1) actual payment of consideration 
(iwaz), and (2) a bona fide intention on the part of 
the donor ty divest . himself in praesenti of the 
propertye and to` confer it upon the donee, The 
adequacy of consideration is nob material ; but what- 
ever its amount, it must be actually and bona fide 
paid, Asregards the second condition, the circum- 
stances that no mutation was either- ® claimed or 
obtained by the donee in the hifetime of the donor 
and that. possession remained with the donor till his 


death, are wholly irrelevant. Delivery of possession, 


is not at all necessary in the case of a hiba-bil-iwaz, 
The declaration in the deed by the donor as regards 
the AET of possession to the donee is binding 
upon the heirs and representatives of the donor and 
is quite sufficient to establish delivery of possession 
even if itis necessary to do so, Sheikh Muhammad 
Mumtaz Ahmad v. Zubaida Jan (4) and 136 Ind, 
“Cas. 385 (5), relied on. [p. 90, col. 2; p. 91, col. 1.4 
S.C. A, against the order of the Civil 
Judge of Fyzabad, dated September 15, 


ths H. Husain, for the Appellant. 
i Mr. Akhlague “Husain, for the Respon- 
ent. e 


Judgment.—This is a plaintiff's appeal 
arising out of the dismissal of his suit by 
the lower Appellate Court. 

“The facts giving rise io this appeal 
may be briefly stated. One Mirza Dilawar 
Husain had two wives, Ahmadi Begam 
atid Nadri' Begam. From his first wife 
be had three sons, one of whom is the 
present plaintif-appellant and the. othér 
is defendant No. 2 in the case, the third 
eon having preds geased his father. From 
his second. wife, who is defendant No. 1 
in the case, he had several children, 
whom it is not necessary to mention for 
the purposes of the present appeal. The 
plaintifi’s allegation was that kis mother, 
Ahmadi Begam, was the original owner 
of the property in dispute.: Ahmadi Begam 
died in 1914 leaving her husband and 
three song, named Jafar Husain, Kazim 
Husain and Abid, Husain, The husband 
pucceeded to° the one-fourth share and the 
three. sons to equal shares in the remain- 
der -of- the inheritance under the Mubam- 
madan Law. On Jung 27 -1924, Mirza 
Dilawar Husain. executed a deed’ of gift 
(Ex. 3) of two annas" share out of the 
sixteen annas in. favour of his three sons 
from Ahmadi Begam: and -delivered pose 
session. ‘to them. On the same date he 
executed another deed of gift (Ex. A-5) 
in favour of. his’ second wife, Mst. Nadri 
Begam, defendant No. 1 in -lieu of her 
dower debt, in’ respect of the remaining 
two ‘annas “share inherited by. him. “Mirza 


The plaintiff challenged the deed of gift 
execute in favour ofthe defendant No.1 
as being invalid on the ground that it 
was neither followed by possession nor 
was ib properly registered, It was further 
challenged on the ground that it was not 
meant to transfer the property to defen- 
dant No. 1 and that it was fictitiously 
executed in order to defeat and defraud 
thé creditors to whom Mirza Dilawar 
Husain was deeply indebted. The plaintiff, 
therefore, claimed that the defendant 
No. 1 had no right in the property con- 
veyed to her by the gift and conse- 
quently all the heirs of Mirza. Dilawar 
Husain were entitled to legal sharea theres 
in, The plaintiff tried to obtain muta- 
tion of names in respect of his share in 
the said property on the death of Mirze 
Dilawar Husain but the Revenue Court 
ordered mutation in favour of defendant 
No. 1, who set up the deed of gift in 
her favour. The plaintiff thereupon brought 
the suit ont which the present appeal 
arises for possession of a 1+24th share 
claiming 1-48th share by inheritance and 
1:48th share of defendant No. 2 which 
he claimed on the basis of an oral gift from 


im, 

Defendant No. 2°supported the penile 
claim, 

Defendant No. 1 defended her ‘title to 
the two annas share in the property in 
suit as a donee from Mirza Dilawar 
Husain. She further put the alternative 
case that she was entitled to retain pos: 
session of the property in lieu of her 
dower debt of Rs. 14,000. She denied the 
oral gift by defendant No. 2 in favour 
ki the plaintiff and pleaded an estop- 


pel. - 

The trial Court decreed the suit holding ` 
that the execution of the alleged deed 
of gift (Ex. A-5) was not proved and that . 
its genuineness and validity had not 
‘been established. It, however, ‘held that 
the plaintiff had not established that the 
deed of gift was’ executed in order to 
defraud the creditors. The oral gift -by 
defendant No. 2 in favour of the plains’ 
tif. was held established. . Upon -the 
question of dower the. finding - of the 
trial Court was that the dower of defen» 
dant. No. 1 was fixed. at Ks. 105 only 
and that she was in Possession of the 
property left by Mirza Dilawar Husain 
and that she was entitled to remain in 
possession of this property till this dower 
debt was paid off, The. plaintifi’s suit _ 


1941 


for possession ‘was decreed on condition 
of the plaintiff's paying to the defen- 
dant No. 1 the proportionate amount of 
dower due. ~ 

. The defendant No. 1 appealed and the 
lower Appellate Court held that the deed 
of gift executed in her favour was satis- 
factorily proved and it was genuine and 
valid. It further held that the amount 
of dower of defendant No. 1 was Rs. 14,000 
as stated in the deed of gift and not 
Rs. 105 as held by the trial Oourt. The 
finding on the question of the oral gift 
by defendant No. 2 in favour of the 
Plaintiff was also set aside for the reason 
that possession did not : accompany the 


oral gift. The’ result of the findings 
was that the plaintiffs suit was dis» 
missed. - 


- The plaintif has preferred this second 
appeal against the aforesaid dismissal of his 
suit. n o$ ý 

The first question that has been argued 
before me on behalf of the appellant is 
that the lower Appellate Oourt was not 
justified in stating that the execution of 
the deed of gift (Ex, A5) was not dis- 
puted by the plaintiff. 
that the finding of fact of the trial 
Court upon the point of execution being 
in favour of the plaintiff, it was the duty 
of the defendant No. 1, who had filed 
the appeal before the lower Appellate 
Court, to get that finding set aside and 
there was no occasion for the plaintiff 
to concede the point of execution. The 
lower Appellate Court appears to have 
referred to the two deeds of gift, namely, 
Exs. 3 and A-5. The execution of Ex. 3 
had not been questioned -in the trial 
Court, and as both the deeds of gift 
were executed and registered on the same 
day by the same executant and attested 
by the same witnesses, it is not in the 
slightest degree unlikely that the execu» 
tion of Ex. A-5 may also have been 
conceded before the lower Appellate 
Court. There ‘is nothing whatever to 
show that the above statement of fact 
in the judgment of the lower Appellate 
Court is wrong. I am quite prepared, 
however, to determine this question and 
record a fresh finding under the powers 
vested in this Court by s. 103 of the 
Civil P. ©. I have heard learned Ooun- 
sel for the appellant on this point and 
have carefully considered the evidence of 
D, W. No. 3, Saiyid’ Raza ‘Husain, who 
was produced -to prové the execution: of 
Ex. A-5. D: W. No, 3 “is one of the 


It is contended . 
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‘attesting witnesses to the deed and swears: 
that Mirza Dilawar Husain executed the- 
deed of gift (Ex. A-5) and- signed itein 
his presence. I do not see any reason 


-whatever for not believing the, evidence 


of this witness. In my opinion the evie 
dence of this witness fully establishes the 
execution of the deed of gift (Ex. A-5). ; 

The second point that has been raised’ 
before me on behalf of the plaintif- 
appellant is that the deed of gift was- 
not properly registered within the mean- 
ing of ss. 17 and 28 of the Indian 
Regis. Act. It is contended that the 
entire property, with the excaption of 
plot No: 885, which. was the subjecte- 
matter of the deed of gift, was situate 
in Tahsil Bikapur and plot No. 885 was. 
fictitiously inserted in the deed so as to 
obtain registration in Fyzabad. It ig 
urged that plot No. 885 did not belong 
to Mirza Dilawar Husain and the inclu- 
sion of this plot in the deed of ‘gift 
was a fraud upon eegistration. I am of 
opinion that this contention is devoid of 
substance, It appears that one Mirza. 
Fazal Husain originally obtained a lease 
of plot No. 885 for building a house 
from the Nazul under a deed of lease 
dated November 19, 1901, (Ex, 1). Fazal 
Husain transferred this plot by a sale 
deed (Ex. 2) on November 5, 1999, in 
favpur of Ahmadi Begam for Rs. 25. 
This déed recites that the transferor sold 
a house which had fallen down along with 
the right of occupancy in the land. A. 
perusal of Ex. 1 will show that the, 
tights of the lessee under the lease were 
heritable inasmuch as it is clearly stated 
therein that the right of Govt. to 
resume theland arose only if the owner 
died heirless. It is further provided 
in the lease that the owner of the building 
situate on the land will have the right 
to transfer the materials of the building. 
as well asthe right of occupancy in the 
land, but he shall not ‘be entitled to.. 
transfer the land itself. In other words. 
what was prohibited eby the lease was the 
transfer of ownership of land. which 
undoubtedly vested in the lessor but not . 
in the lessee. As I have already stated 
Fazal Husain did not purport to transfer 
anything more than what he was entitled 
todo under the strict. terms of the lease 
granted to him. - He did not transfer any 
tights of ownership in, the land. What 
was: transferred was a mere right ‘of 
occupancy in the -land along with the 
house which had fallen down: “There càn: 
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e 
be * no question therefore that Ahmadi 
‘Begam acquired the same rights under 
the sale which the original lessee Fazal 
‘Husain himself possessed, and it cannot 
be said by any stretch of reasoning that 
Mirza Fazal Husain violated any of the 
essential conditions of the lease in execut- 
ing the sale deed in fevour of Ahmadi 
Begam. 
It is urged on behalf of thè appellant 
that, according tothetérms of the lease, 
land along with the building was liable 
to’ resumption by the Govt. ifthe building 
fell down or was allowed to fallin a 
‘state of disrepair by the owner or his 
‘transferés or in case no new building was 
-constructed within a period of threa years 
from the date of the demolition of the first 
building. The house must be deemed to 
have fallen down in 1909 as the sale deed 
(Ex. 2) undoubtedly shows. It is clear, 
however, that tlfe Govt. has not chosen to 
exercise a right of resumption up to 
this time and thatthe land is stillin the 
“possession of the lessée’s representatives, 
In any view of the case, whether the lessee 
“possessed the right of transfer or not,. it 
is a matter on which there may bea 
reasonable doubt. It does not follow that 
parties to the deed of gift were prompted 
by any motives offraud in including plot 
No. 885 in the deed. It has been held by 
‘their Lordships of the Judicial Committee 
in Raja Inuganti Venkatarama ,Raé v. 
-Raja Sobhanadri Appa Rao Bahadur Garu 
(L. R. 631. A. 169) (1) that in determining 
whether the requirementsof the law as to 
*registration have been complied with, the 
intention of the parties is the criterion by 
which the matter must be decided? It 
cannot be said in the present case that 
‘there wae no intention on the part of the 
donor to vest the property inthe donee 
and consequently it cannot be held that 
‘the inclusion of plot No. 8x5 in the deed 
of gift was a mere device to evade the 
Registration Act. Assuming fora moment 
` that the title of Mirza Dilawar Husain to 
plot No, 885 was doubtful, it cannot lead 
to the inference that he was guilty of any 
-fraud in including the same in the deed of 
gift. At any rate, there is nothing what- 
‘ever to suggest any collusion between the 
donor and the donee or to show that dee 
fendant No. 1, a pardanashin lady, who 
(1) 631 A 169; 161 Ind. Oas, 29; 19360 L R163: A 


IR1936 PC 91- 1936 A LR 269; 1936 O WN 278; ` 


2 B R 338; (1936M W N 305; 8 R PO 180;70 M L 
.J 378; 43 L W 458; (1936) A L J 258; 40 O W N 545; 
38 Bom. L R 457; 38P L R308; 19N LJ 89;63 0 
L J 382; 59 M 539 (P O).- 
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paid.a valid consideration for the deed of 
hiba-bil-iwaz in her favour, was a privy 
to ang such imaginary fraud. In the 
absence of any collusion between the 
donor and the donee the registration of the 
deéd cannot be challenged as being 
defective in law (see Lakshmikantaraju v. 
Jagannatharaju A, 1. R, 1924 Madras, 281) 
(2). Reference may be made to the ob» 
servations of their Lordships of the Privy 
Council in Biswanath Prashad v. Chandra 
Narayan Chowdhuri (L. R. 48 I. A. 129, 
at 133) (3) which appear to apply fully 
to the facts of the present case. Their 
Lordships observed :— ; f 

“In coming to the conclusion that this appeal 
must be dismissed, their Lordships’ judgment rests 
on the view that none ofthe parties ever intended 
that the one-kauri sharein Mouga Kolhua should 
vest in Udit or should pass by the mortgage from 
him tothe mortgagee. This case differs toto caelo 
fromthe case suggested in argument of a mere 
failure to make a good title to property dealt 
with by the instrument, and which both parties had 
intended should form part of the security.” 

I am satisfied that the deed of gift 
cannot be impugned on the ground that 
it was a fraud upon registration. 

Lastly,it has been contended ‘that the 
deed of giftis invalid on the ground that 
there was no bona fide intention on the 
part ofthe donor to part with the owner- 
ship of the property. It is not disputed 
that the deed of gitt was executed in lieu 
ofa dower debt of Rs. 2,000 out of 
Rs. 14,000 which was fixed at the time 
cf the marriage. The finding of the lower 
Appellate Court upon this part of the case 
must be accepted as binding. The trans 
saction evidenced by the deed ot gift 
is a hiba-bil-twaz, a term well understood 
in Muhammadan Law. In the case ofa 


hiba-bil-iwaz, it has been laid down ina 


series of cases by their Lordships of the 
Judicial Committee, that only two con- 
ditions are necessary to establish the 
validity of such a transaction, (1) actual 
payment of consideration (iwaz), and (2) 
a bona fide intention on the part of the 
donor to divest himself in praesenti 
of the property andto confer it upon the 
donee. The adequacy of consideration is 
not material; but whatever its amount, it 
must be actually and bona fide paid. It 
isnot denied that the first condition is 
fully satisfied in the present case, As 
regards the second condition, it is urged 
that no mutation was either claimed or 
obtained by the donee in the lifetime of 

(2) AI R 1924 Mad. 281; 77 Ind. Cas. 464; 46M LJ 


12; 33 M L T 243; (1924) M W N 125, 
(3) 481 A 129 (133). 
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the donor and, that possession remained 
with the donor till his death. Both these 
‘circumstances in my opinion are «vholly 
irrelevantinthe case -of a hiba-bil-iwaz. 
It is well-settled that delivery of posses- 
sion, although essential in the case of ‘a 
simple gift, is not at all necessary in the 
case of a hiba-bil-iwaz, The deed of gift 
contains a declaration by the donor that 
he has delivered possession of the property 
to the donee. We have also from the 
evidence of the defendant No.1 herself 
that the donor handed over the deed to 
her. The declaration in the deed aa 
regards the delivery of possessicn is bind- 
ing upon the heirs and representatives of 
the donor and is quite sufficient to 
establish delivery of possession even if it 
were necessary to do so, [see Sheikh 
Muhammad Mumtaz Ahmad v. Zubaida 
Jan (L.R. 16 I. A. 205) (4) and Mohammad 
Sadiq Ali Khan v. Fakhr Jahan Begam 
(L. R. 59 I. A., 1) (5)]. Had Mirza Dilawar 
Husain been alive, he would have been 
estopped from challenging the deed of 
gift onthe ground of absence of delivery 
of possession or  non-divestment of his 
interest in the property gifted. The 
-plaintiff as his heir is in no better posi. 
tion and must be held bound by the 
declaration made by the donor, The 
lower Appellate Court rightly observes that 


the donee was admittedly a pardanashin 
lady and it was but natural that her husband ` 


should manage the property on her be- 
half as long as he lived. The absence 
of mutation , is fully explained -in the 
evidence of D. W. No, 1, Muzaffar Husain, 
a witness related to both parties. He 
stated that on being asked to mutate the 
property in favour of his wife, Mirza 
Dilawar Husain said that if he did so 
he would lose his lambardari dues. He, 
however, acknowledged the fact that he 
had gifted the property. The witness 
further stated that mutation on the basis 
of Ex. 3 was also not effected for the same 
reason. 

It is also pointed out on behalf of the 
appellant that even after the gift Mirza 
Dilawar Husain carried on litigation in 
his own name and reference is made to 
Exs. 20 to 24. This action of Mirza Dilawar 
Husain was perfectly natural in the cire 
oumstances as mutation stood in his name 


(4) 16 I A 205; 11 A 460; 5Sar, 433 (PO), 

(5) 59 TA 1; 136 Ind. Cas, 385; 8 O W N1378; AT 
E 1932 P O 13; 36 O W N 137; 62 .M LJ 320; Ind. 
a5 (1932) P O 81; 6 Luck, 556; (1982) AL: J 663 
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e 
and no mutation had. been'made ın favour 
of his wife. i : : an 
' Another circumstance pointed out, in 
this connection is that there wasa family 
settlement in the year 1928 between Mirza 
Dilwar Husain and: his’ three son’ from his 
first wife, whereby it was agreed that 
defendant No. 2° was to get the entire 
share in patti Ahmadi Begam in village 
Tendwa afd he was to relinquish his 
share in other villages in the said patti in 
favour of other co-sharers in lieu thereof, 
To this settlement defendant No. 1 was 
not a party and it is argued therefore that 
had she possessed any interest in the 
deed of gift, she would not h&ve been 
ignored -in the family settlement. In this 
connection Ex. A-3, a deed of release, 
executed by defendant No. 1 on June 13, 
1929, is also referred to, It appears from 
Ex. A-3 that defendant No. 2 wanted tb. 
mortgage village TendWa, which had 
been allotted to him under the “family 
settlement for satisfying certain debts but 
the mortgagee was not prepared to take 
the mortgage from him in view of the 
interest of defendant No. 1 in the village 
under the deed of gift executed in her 
favour by Mirza Dilawar Husain, The 
deed recites that defendant No, 1 had no 
objection to the family settlement that had 
been arrived at and she clamied no share 
in village Tendwa which defendant No. 2 
The obvious motive 
of this deed of release was to, afford 
satisfaction to the mortgagee against any 
claim which defendant No. 1 might advance 
on account, of the deed of gift in her- 
favour. 

There is no statement whatever in this 
deed of release that the deed gift wasa 
fictitious transaction not intended to pass 
any title to her.. On the other hand, the 
fact that it became necessary to obtain a 
deed of release from her in respect of 
her share in village Tendwa proves that 
defendant No. 1 was regarded as possessed 
of an interest in the property by virtue of 
the deed of gift. The execution of this deed 
of release in my opinfon far from showing 
that it was not given effect to on the 
other hand leads to a contrary inference, 
The lower Appellate -Court believed the 
evidence of D. W. No. 1, who stated that 
in lieu of the release of her share in Tendwa 


Y 
t 


- she had got extra share in other villages 


along with other co-sherers,- that -her 
husband represented her in: the family 
settlement and her interests were fally 
safeguarded by him. ‘This evidence ‘stands 
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ungebutted and there is no reason to doubts 
the veracity. of this statement. 

Lastly it is pointed out that in spite of 
the gift Mirza Dilawar Husain dealt with 
the property as his,own, and he along with 
his two dns made a mortgage of Solepur 
on December 2, 1930 (vide Ex.10). There 
is nothing whatever to show that this 
mortgage was brought home to defendant 
No, 1. In any case even, if she was aware 
of it, this change of intention on the part 
of Dilawar Husain does not destroy the 
interest of the defendant No. 1 in the 
property which was the subject-matter of 
tbe gift. Solepur is only one of the four 
villages if dispute and as’ has been pointed 
out on behalf of the defendant No, 1 it 
may well be that the mortgagee under 
Ex. 10 was satisfied that the share of the 
mortgagors was an ample security for the 
satisfaction of his claim. ‘ 

- Having, given my best consideration to 
the entire evidence and the circumstances of 
the case I am of opinion that the finding 
of the lower Appellate Oourt as regards 
the genuineness and vatidity of the deed 
of gift in favour of defendant No. 1.is 
perfectly correct and must be maintained. 

Learned Counsel on behalf of the appel- 
lant frankly concedes that the evidence to 
gupport the plea that the deed of gift was 
a fraud upon the creditors is very slender. 
` In view of the above finding it is scarcely 
necessary to pursue the 
whethey defendant No, 1 
retain possession of the property in lieu 
of her dower debt. The question is purely 
“one of academic interest and need not be 
dealt with. . 
“I, therefore, confirm the judgment and 
decree of the lower Appellaté Court and dis- 
miss the appeal with costs. 

B; Appeal dismissed. 


is entitled to 


PESHAWAR JUDICIAL COMMIS- 
_ SIONER’S COURT 
Appeal No. 122/22 of 1939 
- November 15, 1940 
ALMOND, J. O. anD Miz AHMAD, J. 
INZAR GUL SAID ANWAR AND ANOTHER 
7 —APPELLANTS : 
x versus 
- HAJAB GUL TAZA GUL AND oragRs— 
: RESPONDENTS 
- Pre-emption—Pre-emption ‘suit decreed—Amount 
deposited by pre-emptor—Vendee withdrawing same 
—During execution proceedings by pre-emptor for 
Possession, pre-empior and vendee entering into 
compromise under which’ ‘vendee ‘paying certain 
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ordering: 
satisfaction—Com- 


amount to pre-emptor before Court, which 
execution to be filed in full 
promise held out and out sale. ; : 

A pre-emption suit was decreed on payment. 
of Rs. 1,800. This sum was deposited in Court 
and was taken out by the vendees. The pre-emp- 
tor subsequently applied for execution of his dec- 
ree by being put in possession. But during these 
proceedings the pre-emptor and the vendee entered 
into a compromise whereby the vendess paid 
Es. 2,000 to the pre-emptor to cover the cost of the 
land and the expenses incurred by him in the 
litigation and the pre-emptor agreed that the suit, 
should be considered as dismissed. Rs, 2,000 was 
paid in the presence of the Court and the Court 
passed an order that the execution should be filed 
in full satisfaction ; 

Held, that the question whether a sale was 2. 
sale of land or not must depend on the circum- 
stances of each particular case, and that there was 
an out and ont sale of land by virtue of the com- 
promise inasmuch as the land had vested in the 
pre-emptor by virtue ofthe decree when he de- 
posited Rs. 1,800 in Court and he was at the time 
of the compromise the absolute owner of ‘the 
property of which he could get possession by exe- 
cution. > : 

{Oase-law referred to.] 


A. from the order of the Additional 
Judge, Peshawar, dated May 22, 1939. 


Khan Bahadur Saaduddin Khan, for 
the Appellants, 

Rai Bahadur Diwan Chand, for Respon- 
dents Nos. 1 and 2, Respondent No. 4 in 
Person, si 


- Almond, J. C.—On March 13, 1935 the- 


3 _-brothers of one Mohammad Nabi sold cers 
alternative point “ 


tain land to Hijabgul and Nawabgul, two 
brothers. On March 12, 1936, Mahommad 
Nabi, through his maternal uncle as his 
next friend, sued for preeempticn of thie 
land and was given a decres on payment 
of Rs.1,800. This sum was deposited in 
Oourt and was taken out by the vendees, 
Subsequently, Mohammad Nabi applied 
for execution of his decree by being put 
in possession of the land and on July 7, 
1936 he and the vendees entered into a 
compromise whereby the vendees paid 
Rs: 2,000 to the minor to cover the costs 
of the land and the expenses incurred by 


Mohammad Nabi in the litigation and 
Mohammad Nabi agreed that the suit 
should be considered as dismissed. 


Rs. 2,000 was paid in the presence of the 
Court and the Oourt passed an order that 
tke execution should be filed in full 
satisfaction. On July 8, 1937, Inzargul 


and Redigul sued to preempt this sale 


effected by the compromise on payment 
of. Rs. 1,500... The suit with respect to a 
portion of.the land only as regards which 
they had a right of pre-emption. Their suit 
was decreed on payment of Rs. 1,500 and 
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Hijabgul and .Nawabgul appealed to the 
District Judge against the decree. An 
Additional Judge accepted their appeal 
on the ground that what was sold by 
the compromise of July 7, 1936 was not 
land but “a choserineaction.” Inzargtl 
and Redigul have presented a further 
appeal to this Court and the only point 
for decision by us at this stage is whether 
there was a sale of land by the comprcs 
mise so as to give right toa claim for pre- 
-emption,. 

The learned Additional Judge in coming 
to his conclusion relied on the Commentary 
in Shadilal'’s Law of Preemption, Edn. 3, 
p. 116. That Commentary refers to two 
decisions of the Lahore High Oourt re- 
ported in Masihuddin v. Matu Ram (1), and 
Bhagta v. Bir Singh, 61 Ind. Cas. 331 (2). 
Learned Counsel for the appellants con- 
tends that those rulingsare in his favour. 
Learned Counsel for the respondents, on 
the other hand, relies on the following 
cases: Ghutur Singh v. Angad Pande, 41 Ind. 
Oas. 467 (3), Lachhman Prasad v. Chamela, 
52 Ind. Oas. 170 (4), Lashkari Mal v. Ishar 
Singh (5), Shams-ud-din v, Ghulam Hussain 
(6),and Attar Chand v. Umar Hayat, 20 Ind. 
Oas. 536 (7). It will be necessary to exa- 
mine those cases in some detail. In 
Masihuddin v. Matu Ram (l), property 


belonging to a lunatic was sold by his 


wite in 1883 to a man who was already 
the mortgagee. In 1912, after the lunatic 
had died, his sons sued for possession of 
that land on the ground that the sale was 
void and also for redemption from the 
mortgagee. They abandoned their suit in 
consideration of the receipt of Rs. 500 from 
the vendee. It was held that the sons of the 
lunatic had merely abandoned their rights 
te obtain a decision of the Oourt in a 
case which was genuinely contested and that 
there had not been 8 sale of land. In 
‘the course of the hearing of the case it 
was argued that to hold that the transaction 
was other than one of sale would defeat 
the law of preeemption because all that 
had to bé done was to go through 
the force. of a suit and compromise. 
The Judges who decided that case re- 

(1)1,L 109. 55Ind Oas. 865; A IR 1920 Lah. 421; 
96 P L R1920; 48P W R 1920. h 


(2) 61 Ind: Oas. 331; 3 U PL R (L) 37, ` gah 
(3) 41 Ind, Oas. 467; A IR 1917 Oudh 80;40L J 


422, 

4) -52.Ind. Cas. 170; AIR 1919 Oudh’ 175; 1 U P' L 
R (J O)1L. . ; S 

(5) 94 P' R 1902; 134 P L R1902, 


256.. : a ANAN 
1) 20 Ind, Oas, 556; 296 P L R1913, `.. 


(6): 42 P R 1917:38 Ind. Oas. 658; A IR 1917 Lah. ` 
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marked that this result did not follow, and 
where the facts of the case indicated that 
the suit and compromise are sham there was, 
nothing to prevent the Courts from,h®ðld- 
ing that the transaction was in reality a sale. 
It is therefore clearly indicată in that 
case that there might be casesin wBich a 
compromise in Ovurt could amount to a 


sale. In Bhagta v. Bir Singh, 61 Ind. 
Oas. 331° (2), one Birsingh had 
sold land and ° house to Belasingh 
for Rs, 6,000. A preemption suit 


was brought for the land and was decréed 
on payment of Rs. 4,635-6-0. Belasingh then: 
sued Birsingh for recovery of Rs. 1,264-10-0 
which he had lost after givingecredit of 
Rs. 100 forthe house. During the hearing 
of that parties agreed that the house should 
be reconveyed to Birsingh for the sum of. 
Rs. 100 and a decree was passed for this: 
Rs, 100 in. favour of, Belasing. Birsingh. 
then by a separate suit*obtained posses- 
sion of the house, Belasingh’s son then 
sued for pre-emption of the sale of this 
house for Rs. 100.: The learned Judge 
held that the cqmpromise made in the 
suit brought by Belasingh amounted toa 
sale of the house and allowed it to be pre- 
empted. : 

In Ghutur Singh v. Angad Pande, 41 Ind.. 
Cas. 467 (3), which is a judgment of the. 
Judicial Commissioners Court of Oudh 
the pre-emptor after obtaining a decree 
hat fajled to obtain possession. of the land 
by execution within the period allowed by 
‘Jaw and when his right to obtain’ posses- 
sion had lapsed the vendees had repaid to 
him the amount for which the property 
had been decreed. It was held that in 
those circumstances there was no sale but’ 
merely a lapse of the pre-emptor's rights. 
and that there was no transaction. which. 
could be subsequently pre-empted. It was 
pointed out in that case that there was a: 
considerable difference between the sale 
of a subsisting right and the lapsing of that. 
right by reason of the operation of the 
law of limitation and it was held that the 
original pre-emptor had no | subsisting 
right which he culd transfer to the 
vendees after the period of limitation for- 
obtaining possession had passed. Lachhman . 
Prasad v. Chamela, 52 Ind , Oas, 170 (4), is 
also a judgment of the Judicial Oommis-. 
sioner’s Oourt of Oudh. In that case a. 
person who was in possession of a certain 
piece of land was sued but the suit was - 
withdrawn on terms. It was held that the 
compromise did not amount toa sale; The 
learned: Judge remarked in the- course of 
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the judgment that he did not say that. 
circumstances could not arise in which such 
a transaction might amount to a sale, In 
Lashkari Mal v. Ishar Singh (5), one 
Mahtab Singh had obtained a decree for 
pre-empti n on payment of a certain sum 
of money, The following day, before he 
had deposited that monéy, he transferred 
his rights in the property to his grandson 
Isharsingh. It was held that tHe property 
had never vested in M&htab Singh as it 
could not do so until he had fulfilled the 
conditions of the decree and deposited the 
amount in Court and that therefore he 
bad not sold the property but only a: 
right to dbtain the property on satisfying 
the conditions laid down in the decree. 
Shamsud-Din v, Gulam Husain (6), was a 
case in which a man had obtained a 
decree for possession of certain property 
on payment of Re. 300. He was unable 
to pay Rs, 300 "and therefore sold his 
rights. It was held that the transaction 
was not a sale of land but was a sale 
of hisrights under the decree which could 
not be pre-empted : 6. 

In Attar Chand v. Umar Hayat (7). A 
had sold his reversionary rights to B. 


On the death of the widow who had a life: 


interest A repudiated the sale and B 
sued him, A compromise was effected 
whereby half the land was ‘decreed in 


B's favour, The son of A filed a suit for’ 


preemption and it was held thatthe come 
promise did not amount toa sale of land. 
In the present case weare of opinion that 
there was an out and out sale of land by 
virtue of the compromise of July 7, 1936. The 
land had vested in Mohammad Nabi by 
virtue of the decree when he deposited 
Rs. 1,800 in Court and he was at the time 
of the compromise the absolute owner of 
the property of which he could get posses 
sion by execution. The question of whe- 
ther a sale is asale of land or not must 
depend on the circumstances of each 
particular case. In the present case there 
was no genuine dispute between the parties 
as to their respective rights. Mohammad 
Nabi was absolutely enfitled to get pesses. 
sion of the land by execution of his decree 
atthe time when he entered into a com- 
promise andthe practical effect of his 
action was to sell ‘the land to Hijabgul 
and Nawabgul. We therefore reverse the 
finding of the learned Additional Judge 
on this preliminary point and remand 
the case under O. XLI, r. 23 to the Ccurt of 
the District Judge for decision of the 


remaining points: Stamp on appeal to be- 


e N. L. GARRIOK v. EMPEROR (PAT) 


18410 


refunded: other coste in. this Court to 
follow the event. Parties present, i. es 
both plaintiffs and respondents Nos. 1 and 
2 instruct to appear before District Judge 
on December 2, 1940. 


N. Order accordingly. 


PATNA HIGH COURT 
Criminal Revision Application No, 131 
of 1340 
April 12, 1940 
Duavie, J. 
N. TL, CARRICK—Partitiongse 
versus 
EMPEROR— RESPONDENT 
Criminal trial—First information report—Person 
not named- in—Action against, if can be taken— 
Criminal Procedure Code (Act V of 1898), ss. 155, 
173, 435, 439—Cases disposed of by Sub-Divisional 
Officer as non-cognizable—No further insestigation 
without orderof competent Magistrate and no charge- 
sheet—Moagistrate taking cognizance of case and 
transferring it to another Magistrate for trial—His act,. 
whether judicial—If open to revision—Charge-sheet, 
when can be called—Final report of Pelice that case 
was non-cognizable accepted by Sub-Divisional Officer 
Subsequently Court Sub-Inspector moving Magize. 
trate on Inspector's report and copy of Government 
letter addressed to Deputy Inspector General of Police 
thet cases should be tried and decided in Court— 
Magistrate calling for charge-sheet—There was held! 


“mo proper material to put accused on trial—Magis- 


trafe held did not act judicially and order must be 
quashed in revision, 

An action need not be confined to persons named 
in the first information or charged with taking a. 
direct part in an occurrence, (p. 96, col. 1.) 

Where the cases are disposed of by the Sub-' 
Divisional Magistrate as non-cognizable there can. 
be no further investigation under Chap, XIV of the- 
Oriminal P. O, without the order of a competent - 
Magistrate according to 5.155 (2)—and no charge- 
sheet under s. 173. (p. 97, col. 1.) 

Section 192 (1), Criminal P. O., empowers a Sub-- 
Divisional Magistrate to transfer any case of which. 
he has taken cognizance, for enquiry or trial, to- 
any Magistrate subordinate tohim, The order of 
transfer to another Magistrate, therefore, necessari- 
ly imports his taking cognizance of the casa, and. 
it constitutes a judicial act. Hence, tha Magis. 
trate’s action in taking cognizance and transferring: 
the case to another Magistrate for trial is a judicial - 
matter open to scrutiny by Courts of Revision under- 
as.435 and 439, Oriminal P.O, [p. 96, col. 2.] 

A complaint was made to the Magistrate about 
a cognizable offence. The investigating officer aub-- 
mitted a final report that the case was mnon-cogniz-. 
able which was accepted by the Sub-Divisional. 
Magistrate. The Magistrate was subsequently 
moved by the Oourt Sub-Inspector on a letter or- 
report of the Inspector of Police and a copy of a. 
letter from the Ohief Secretary to Govt. in which 
it was stated that Govt. were of opinion that the. 
counter cases should be tried and the issue decided: 
in the Court. This letter was addressed to the 
Deputy Inspector General of Police, O. I. D., and. 


. Was sent to the Inspector in the usual course for in--, 


formation and compliance, The Inspector wrote that ~ 
“in face of the Govt, ordera charge-sheets will- 
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m™have to be submitted in both the cases ard he. 
enquired if it would be regular for the Police to 
«submit the charge-sheets suo motu or whether in 
order “to regularize judicial proceedings ” the 
Sub-Divisional Officer should call for ‘charge-sheets. 
Upon this the Magistrate's order was “ Inspector’s 
report and copy of Govt. orders seen. Oall for & 
oharge-sheet”. On the subsequent date the Magis- 
trate noted that the charge-sheet had been received, 
and transferred the case to another Magistrate for 
disposal, adding, “ you will please have the original 
record called for"; the accused and the witnesses 
were thereafter summoned in accordance with the 
charge-sheet ; 

Held, (i) that the Magistrate was competent under 
the law to reconsider the order accepting the final 
Teport ofthe Police but he could: only do so on 
proper materials, 

Cii) that the application 
the order of the Magistrate calling for 
the charge-sheet was one to revise the judicial 
order ofthe Magistrate and not the orders of the 

ovt; 

(iii) that neither the Inspector's report nor the 
copy of the Govt. orders, on which materials the 
order passed by the Sub-Divisional Magistrate 
calling fora charge-sheet was founded, contained 
any relevant materials which could form the basis 
of that order whether by way of judicial action or 
as an obvious preliminary to judicial action. The 
Magistrate did not consider whether there were any 
proper materials for his putting the accused on 
their trial. It was clearly his duty as a judicial 
officer to form hisownviewson proper materials 
instead of merely carrying out the views of Govt. 
in his judicial work asa Magistrate. The Magis- 
trate did not apply his judicial mind before put- 
ting the accused on his trial, As he took the 
judicial action upon what he-took to .be Govt. 
orders and not upon proper materials, ‘the proceed-- 
ings must be quashed. {p. 97, col. 1; p. 98, col. 1] | 

Or. R. App. against an order of the Magis- 
trate, First Class, Jamshedpur, dated Sep- 
tember 21, 1939. 

Sir Manmathanath ` Mukherji, Messrs. 
S. S. Rakashit and Sarat Kumar Banerji, 
for the Petitioners. a iA : 

The Assistant Govt, Advocate, for the 
Crown. 
~Order.—This is 
quash the trial of the petitioner 2 
Carrick Obief Accountant of the India 
Copper Corporation at Ghatsila, in the 
following circumstances: On May 8, 1939, . 
one A. B. Rao, a worker of the Company 
(as the Corporation seems to be called), 
wrote to the officer in charge of the Ghat- 
sila Police Station that while ke was. 
waiting for payment, the Company’s sepoys . 
had begunto use force and one Karam 
Elahi and three other: Pathans had caught 
him and Karam Elahi had pushed him 
and punched him twice. Shortly after- 
wards, A. T. Chatterji and two others 
also wrote tothe same officer that they 
had been severely assaulted by the Pathan 


in revision against 


an application to 
N. L 


sepoys and .Pathan workers, by the order`of - 


Mr, Carrick, as they were prominent- 


N. L, OABBIOK V. EMPEROR (PAT), ; 
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Sub-Inspector drew up the usual first: 
information on A.B. Raos letter, though: 
the other letter was also treated as, part 
of the same cases, and dealt with it as a 
case under ss. 147 and 323 of the I. P.O. 
In the course of the investigation that. 
followed, Kajir Kiran, a sepoy of the Oom- 
pany whohad been injured, made & state» 
ment which” formed the subject of a 
counter case; and this case was also ins 
vestigated atthe same time. On June l; . 
the investigating officer submitted what‘is- 
known -asa final report tothe effect that 
no case of rioting was made out as the 
ingredients of that offence wereenot all 
proved, and that it was a non-cognizable 
case under s. 323, I, P.O. On June 20, 
this report was accepted by Mr, Khan, the 
Magistrate then in charge of the Sub- 
Division, ‘who ordered the case to be 
shown in the register Accordingly. On 
August 21,1939, Rai Bahadur M. P, Sinha,. 
who-had by this time succeeded Mr. Khan, 
was moved by the Court Sub-Inspector on 
a letter or report of the Inspector of- 
Police and a copy of aletter of August 3, 
1939, from the Chief Secretary to Govt. 
in which it was stated that Govt. were 
of opinion thatthe two cases (apparenly 
Raos case and the counter case) should. 
be tried and the issue decided in the Court’, 
This letter was addressed to the Deputy. 
Insfectar General of Police, O.I. D., and 
was sent to the Inspector in the usual. 
course for information and combliance.. 
The Inspector wrote that “in face of the. 
Govt. orders chargesheets will have to bee 
submitted in both the cases under s. 147 of, 
the f. P. C." and he enquired if it would be. 
regular for the Police to submit the charges 
sheets suo motu or whether in order "to regus. 
larize judicial proceedings” the Sub-Divi- 
sional Officer should call for charge-sheets. 
Upon this Mr. Sinha’s order was “Inspector's 
report and copy of Govt. orders seen., 
Call for a chargesheet by August 31, 
1939". On August 28, 1939, Mr. Sinha 
noted that the charge-sheet had been 
received, and trandferred the case to 
Mr. A. T. Bajpai for disposal, adding, 
“You will please have the original record 
called for”. Mr. Bajpai apparently receiv-. 
ed the record on August 30, and three. 
days afterwards he directed the summon-- 
ing of the prosecution witnesses and the- 
production of the petitioner and six 
other persons who had been named-as-the - 
accused in the chargessheet and had been 
recently puton bail by the Police.-- ~--- 


a 


N 
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Regarding these facts theré’ is no dispute, 
-aird indeed ‘they are mere matters of record. 
The petitioner states in para. 6 of bis 
petition that in consequence of the dismissal 
of nine clgrkson May 6, 1939, for refus- 
ing to Ja orders, practically the whole 


-office* staff had declared ahartal; and in 


the next paragraph, . that thereafter 
Mr. Mackillingic, the General Manager of 
the Company, had an interview with the 
Hon'ble the Prime Minister of Bihar on 


instate the dismissed clerks, Asto these 
allegations, thers is no denial before me 
on behalf of the Crown. The letter of the 
-Chief Secretary is dated 10 days after the 
interview. : 


The petitioner’s contention is that’ in 
calling for the charge-skeet the Sub 
Divisional Magistrate did not bring his 
judicial mind tf bear onthe case at all, 
but only. acted on the Inspector's réport 
which merely soughtto carry out Govt. 
orders, that he made*no reference toany 
proper materials before calling for the 
chargersheet, and that inasmuch ag the 
.charge-sheet purports to refer to what may 
be called Raos case, there was.no justi- 
fication for summoning the petitioner 


because the petitioner is not referred to. 


in Raos letter and there is no suggestion 
that the petitioner had taken any part in 
the occurrence complained of. Jn ‘the 
latter part of this. contention there is no 
‘substance, forthe petitioner is mentioned 
in the letter that followed Rao’s and was 
¢reated as a part of the same case, and 
action need not be confined to “persons 
amed inthe first information or charged 


with taking a direct part im an occur- 
ence, 


There is no dispute that Mr. Sinha was 
competent under the law to reconsider 
the matter notwithstanding the order pas- 
.sed by his predecessor on June 20. It is 


“also beyond question that Mr. Sinha could 


only do. so on proper materials, but 
Sir Manmatha Mukharji for the petitioner 
has urged that the ‘materials Mr. Sinha 
referred toin .his: order of August 20, 


(“Inspector's reportand copy of Govt. order 


seen”) were not . proper materials for a 
Magistrate to actupon. A similar point 
was taken before the Sessions Judge 
when the petitioners first moved him, and 
Mr, M. P, Sinha in his explanation said 
an Govt. orders onthe subject being executive 
and not judicial, it is not to be governed by a, 435, 


at which he had declined to- 
‘ aceede tothe requestof the latter io re- 
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Criminal P. O., and as such the legality or other- 
wise of this order’ need’ not be taken up in the 
revision. y x 

The petitioner, however, has been 
asking the Courts to revise not the ‘‘ordera” 
of: Govt., ‘but the judicial orders of the 
Magistrate, The simple’ question is whe- 
ther in taking judicial action the Magis 
trate acted merely on what he took to be 
Govt. orders or whether he had other 
sufficient materials on which he could and 
did proceed judicially; if the former be the 
case, the proceedings against the petitioner 
must plainly be quashed, leaving it open 
to those concerned to proceed in the proper 
way. Therehas- been some difference of 
opinion in this Court on the question whe- 
ther the order ofa Magistrate (empowered 
to take cognizanceon Pclice reports) cal- 
ling .for a. charge-sheét is a judicial or an 
administrative order; butitis not neces- 
sary for the purposes of this case to go 
into that point because we are here 
dealing with a.case in which the Magis- 
trate has undoubtedly taken judicial action 
on what was before him on August 21, 
supplemented, if necessary, by the charge- 
sheet which, however, will presently be 
‘seen to provide’ little justification for 
judicial’ action. Section 192 (1) empowers 
a Sub-Divisional Magistrate to transfer 
apy case of which he has taken cogni- 
zance for enquiry or trial, to any Magise 
trate subordinate to him. Mr. Sinna’s 
order of transfer to Mr. Bajpai, therefore, 
necessarily imports his taking cognizance 
of the case, and though the expression 
‘taking cognizance’ is not defined in the 
Code (see the discussion of this point in 
Baldeo Prasad v, Emperor (1), there can be 
no dispute that it constitutes a judicial 
act. It follows that even if the calling 
for a chargesheet be regarded as an 
administrative matter, the Magistrate's 
action in taking cognizance and transfere 
ring the case to Mr. Bajpai for trialis a 
judicial matter open to scrutiny by Courts 
of Revision under ss. 435 and 439 of the 
Criminal P. O. -The petitioner complains 
that the charge-sheet- was called for “asa 
result of the unwarranted interference by 
the executive authorities’; and itis not a 
sufficient answerto this to say that calling 
for a chargesshee i is an administrative 
matter, for Mr. Sinha’s further action in 
the case mustin any event be regarded 
as judicial, andif it should appear to have 
been dictated by nothing better than what 

(1) 12 Pat. 758; 145 Ind, Cas, 382; A I R 1933 Pat. 
297; 14 P L T 330; (1933) Or. Oas. 789; 6 R P 166; 34- 
Or, LJ 942, pre 
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were takento-be Govt, orders, if must 
(as I have already - said) plainly be set 
aside in revision, .As to the mæ&erials 
before the Magistrate,. the ‘petition says 
Specifically that neither the Inspector's 
Teport nor the copy of the Govt, orders, 
on which materials ‘the - order of August 


21, passed by the Sub-Divisional Magistrate - 


calling for a charge-sheet was founded, 
‘contains any relevant materials which can 
form the basis of that order. A reference 
tothe Inspéctor's report and the letter. 
from the Chief Secretary shows that the 
contention is really unanswerable. 
ment were of opinion thatthe cases should 
be tried and the ‘issues decided’ in the 
Court, and .if that opinion was transmitted 
through the usual channels: to the Inspec- 
tor of Police for compliance, it is‘perhaps 
not surprising that the Inspector took “ib 
that under those Govt. orders (as he calls 
them) charge-sheets would ` have to. be 
submitted in both the casés. But itis not 
to be supposed that Govt. intended to 
give any orders to the Sub-Divisional Magis- 
trate, and it is‘ just possible that this is 
what the Magistrate meant when he stated 
in his explanation to the "Sessions, Judge 
that the Govt. orders on the subject were: 
executive and not. judicial. But if the 
Magistrate did not take the Govt. letter to~ 
mean orders intended to be ‘carried out 
by him, the Inspector's report of August 
19, which is the only other material refer- 
red to in his order of August 21, contains 
no materials on which he could properly 
have decided to call- for a charge-sheet, 
whether by way of judicial :action or as. 
an obvious preliminary to judicial action. 
The Inspector merely refers to the. soe 
called Govt. orders and raises the question 
how those orders should be carried out by 
the Police submitting a charge sheet. 
Since the cases were disposed of by ths Sub-- 
Divisional Officer as nonecognizable under 
8. 323 of the I.P. O., ‘there could be no 
further investigation under Ohap. XIV of 
the Oriminal P. C., without the order of a 
competent. Magistrate—see s, 155 (2)—and 
no chargessheet under s, 173. In his 
explanation to the Sessions Judge, the 
Magistrate said that the Inspector's report 
of August 19 waar 
“was enongh to.takeup the matter for further 


consideration and to call for a charge-sheet under 
s. 190(b) and s, 173." < A 


This does not make it clear how far he 
realiced at that time that to call for a 
charge-sheet on the Inspector’s report with- 
fut reference to any other materials was 
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but to carry out, what he took: to-be thé 
orders of Govt. In his explanation to this 
Court, however, he says in-reply to grownd 
No, 3—that in reality he han not at all 
applied his own mind¢othe fals of the 
case but had merely acted as desised by 
Govt.—that the Inspector's ‘rapért gave 
hiħa occasion to- apply’ his- mind to thé 
final report, submitted and to review the 
previous orders thereon, This statement 
eonsiderable difficulty, 
Tt is not clearly stated thathe actuatly 
looked into the final report before passing 
his order.-of August 21, andindeed, if he 


‘had really done s0, itis difficult te imagine 


how he only said to the Sessions Judge 
that the Inspector's report was enough to 
take up the matter for further considera- 
tion andto call for a charge-sheet. But 
this is not all; while in the order of 
August 21, he refers toe the Inspector's 
report and the copy of Govt.’ orders only, 
he adds, when on August 28, he transferred 
the case for-trial to Mr, Bajpai, that this 


. Magistrate is to “have the original record 


called for.” This- ‘suggests very strongly 
that what the. Sub-Divisional Magistrate 
called the original.record—and this must 
have contained the final report—could not 
have been with him on August 28, and 
if the record was not with him on August 
28, it is difficult toimagine how it could 
have been with him on August 21 and then 
been sent away somewhere to be called 
for after the 23th. I am also botind to 
observe that if. the Sub-Divisional Magis- 
trate had really gone into the final report ə 
before passing his order of August 21; 
nothing: would have been easier-than for 
him to have said so clearly in his expla- 
nations to the’ Court of Session aod to this 
Court, as he has refrained from doing, lt 
is impossible on these materials to feel that 
the Magistrate, though he has thought of 
an “occasion to apply his mind tothe final 
report”, actually had that document ‘before 
him when he considered the Inspector's 
report on August 21, or the charge-sheet 
on the 28th of that month. As to applying 
his mind to the facts of the case, it is -un-- 
fortunate for the Magistrate that the charges 
sheet in fact reads like a warning to a 
judicial officer, for it says: 
“The case was investigated, and I submit the 


charge-sheet against the’ persons named in column 4 
under £. 147;.1. P. O, in face of Govt. orders,” 


. (The italics are mine), It does not say 
that the investigation pointed to the guilt 
of any of the accused persons named 


under 8. 147, I, P. O. Indeed, the Inspec- . 
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tor could not -possibly have made any 
statement -of that kind because the fihal 
report of June, 1939 with which the investi- 
gatidn had yeoncluded expressly stated that 
no offenfe of rioting had been made out. 
If the Magistrate chose to call for a charge- 
sheet on no more than the Inspector's 
repert and the Govt. letter, and ifthe 
further chose to put the accused on trial on 
such a charge sheet, he ,would seem to have 
applied his mind merely to carrying out 
the views of Govt. rather than to cone 
sidering whether there were any proper 
marerials for his putting the accused on 
their trigl. It was clearly his duty asa 
judicial officer to form hisown views on 
proper materials instead of merely carry: 
ing out the views of Govt, in his judicial 
work as a Magistrate; and I find it impos- 
gible on present materials: to hold that the 
Magistrate applied his judicial mind before 
putting the petitioner on his trial. It seems 
desirable to add that in submitting his 
replies to rules issued by the superior 
Courts the Magistrate should express hime 
self clearly after an ufderstanding of the 
grievance that a petitioner may be making 
out, Forin para, 13 ofthe petition in this 
case, the whole of the Magistrate's - order 
of August 2%, is quoted andin ground 
No. ll the Inspector's report and the 
Govt. orders are referred to as the materials 
on which his order of the 21st was founded; 
and yet the Magistrate bas failed clearly 
to say¢hat he looked into the final report 
if indeed he ever did so. 

After coming to this conclusion I 
enquired from the Bar about the other 
six persons accused in tke case. Sir 
Manmatha Mukharji has since filed an 
application on their behalf? for relief on 
the same grounds as Mr. Carrick, and the 
Advocate-General who has communicated 
with the local authorities has stated that 
there is nothing further tossy as against 
these persons, 
` The result is that the revisional applica- 
tion of Mr. Carrick and the other revisional 
application which has been filed by Sir 
Manmatha Mukherji on behalf of the other 
six accused to-day must both be allowed 
and the proceedings against them quashed, 
This will, however, leave it open to any 
body. concerned to move the Sub-Divisional 
Magietrate, if necessary, on -proper miate- 
tials. 


B i Application allowed. 
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MADRAS HIGH COURT 
Criminal Appéal No. 199 of 1940 
August 1, 1940 

Laksamana Rao, J. 
„Inre HUSAIN KHAN alias SULAIMAN 
KHAN AND ANOTRHER— APPRLLANTS 

Madras Childrens Act (IV of 1920), 3. 26 ()— 
Son sentenced to pay fine for offence—Father direct- 
ed to pay fine under s. 26 (1) without giving him 
opportunity to show that he did not neglect to 
take care of son — Order held improper—Proper 
order stated, 

A young person was convicted under 8. 336, 

I. P. O., and sentenced to pay a certain fine. His 
father was directéd to pay thefine under s.26 (1), 
Mad. Ohildrens Act without giving him épportu- 
nity of showing that he did not neglect to exer- 
cise due care on his son. Nor did it appear from 
the report of the probation officer that the offence 
was due to any neglect of the father ; 
- Held, thatthe order under a, 26 (1) must be set 
aside and that the proper course was to commit the 
son to the custody of his father on his executing a 
bond to be responsible for the good behaviour of the 
son, 

Or. A. against the order of the Juvenile 
Oourt of Vepery, Madras, dated February 7, 
1940 and passed in J. O. No, 49 of 1940. 

Mr. P. A. Krishnan Kutti Nair, for the 
Appellants, 

The Orown Prosecutor on behalf of the 
Orown, 

Judgment,—The first appellant, a 
young person, pleaded guilty toa charge 
nder s. 326,1. P. C. and he was sentenced to 
pay a fine of Rs. 50. The second appellant 
the father was present in obedience to the 
notice under s. 21 (1) of the Mad. Ohildrens” 
Act and he was directed to pay the fine 
under s. 26(1) of the Act. But no oppor 
tunity was given to him to show that he had 
been contuced to the commission of the 
offence by neglecting to exercise due care 
on the first’ appellant nor does it appear 
from the report of the probation cfficer that. 
the offence was due to any neglect of the 
father, The order under s. 26 (1) of the 
Mad. Childrens’ Act is therefore set aside 
and oo the materials on record the proper 
course was tocommit the first appellant to 
the-custody of his father on his executing a 
bond to be responsible for the good bes 
haviour of the son. The sentence of fine is 
therefore set aside and the first appellant 
will be committed to the custody of the 
second appellant on his exécuting a bond 
for Rs. 100 to be responsible for -the good 
behaviour of thé first appellant for ose 
year. 


N.B. Sentence set aside. 
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PATNA HIGH COURT __ 
Appeal fror Appéllate Order NG: 182 
of 1940 
g February 25, 1941 ` . 
HARRIEHS, O. J, AND Varma, J. 
‘Babu SREB KANT LAL —Drorge-Horper 
—APPELLANT 
Ane versus 
AJODHYA SINGH AND orazrs— i 
JUDGMENT-DEBTORS— RESPONDENT3 
Bihar Restoration of Bakasht Lands and Reduce- 
tion of Arreara of Rent Act (IX of 1938), ss, 15, 
16; 18, 19—Holding paying produce rent—S. 16 
applies and nots. 15—Relationship of landlord and 
tenant existing when rent accrued—~Whether must 
be subsisting when application is made unders.: 16 
(1)—Application under s. 16—All three conditions 
under s. 18, if must be complied with—Rent Reduc- 
tion Officer reducing rent under s. 18 on application 
under s,16—Non-compliance with all conditions 
under a. 18—Rent reduction officer, whether acts 
without jurisdiction—Inhérent want of jurisdiction 
and wrong exercise of jurisdiction, distinction— 
Effect of reduction of arrears under ss. 16 and 18— 
Ezecution—Executing Court can ignore orders made 
without jurisdiction*-Order reducing rent and grant- 
ing instalments made—Executing Court, if can sell 
property under original decree. 
. Section 15 of the Bihar Restoration of Bakasht 
Lands and Reduction of Arreats of Rent Act has no 
application to the case, where the rent of the hold- 
ing is nota money rent but is produce reni. Such 
a holding comes within s. 16, and proceediugs for 
reduction of rent of such a holding can properly be 
made unders. 16 of the Act, The Rent Reduction 
Officer, therefore, has jurisdiction to reduce the rent 
of such a holding. [p. 106, col. 2.] 
. If a relationship of landlord and raiyat existed 
between the parties during the period in which the 
rent accrued, then it matters not whether such rela- 
tionship is subsisting when application is made 
under s. 16 (1) of the Actto reduce the arrears due 
to the ex-landlord. If a landlord transfers his 
ownership and sues for arrears of rent, he can only 
obtain a money decree; but that is no reason at 
all why the tenant should be deprived of a benefit 
which is conferred upon him by the plain terms of 
the Act, namely, a right to claim reduction of 
arrears against the person entitled to receive the 
rent, namely the ex-landlord. (p. 101, col. 1.] 
Section ls U) of the Bihar Restoration of Bakasht 
Langs and Reduction of Arrears of Rent Act, 1938, 
deals with disposal of applications ucder s «l6. The 
Oollector must dismiss the application of the tenants 
unless the latver have complied with the three re- 
quirements of the sub-section, namely, (2) (aj (2), 
(2) (a) (it) and (2) (a) (iii). Hf they have not com- 
plied with the whole three, they have no right 
to claim a reduction of rent. [p, 101, cols, 1 & 2.} 


Wheré thé judgment debtors are occupancy raiyats 
Paying pfroducé reiit they are éntitled to make an 
application to‘ the- Rent Reduction Officer under 
s.16 ofthe Act snd the Rent Reduction Officer has 
full jurisdiction to call upon the decree-holder to 
answer the application andto hear the parties and 
make such orders as he deems proper in the cir- 
cumstances, There-is a confusion between the 
existence of jurisdiction and the exéicise of jūris- 
diction, A Court has jurisdi¢tion to decide wrong 
as well as right. If it decides wrong, the wronged 
party can only take the course prescribed by law 
for séttiig Matters right; and if that courseis not 
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taken; thé decision, howéver, Wrong ‘cannot be dis 
turbed. 189 Ind, Oas. 739 (1) and 142 Ind. Oàs. 113 
(2), followed. [p. 101, col. 2; p, 102, gpl: 1.) + 
. Where there is no inherent want Nf riadiotin 
the revenue authorities have jurisdictMn- under s. 18 
to entertain the application under 6. 16, ® It may 
well be that they had to decide three facts in favour 
of the applicants b8fore they could give them relief, 
and inasense‘the existence of these three facts 
would be necessary to confer jurisdiction; but it 
is for the Oourt to gonsider whether the facts gave 
it jurisdiction to grant the relief, and the fact that 
it found the facts wrongly cannot make its decjsion 
wholly null and void. Where it had jurisdiction 
to entertain the matter, it is no answer to say 
that it had decided wrongly inthe exercise of its 
jurisdiction. (p. 102, col. 1] 

The decision of the Collector cannot “be treated as 
wholly null and void for want of jurisdiction mere- 
ly because he has decided wrongly that the tenant 
was entitled to relief. If the order is wholly 
without jurisdiction, the executing Court, of course, 
would be at liberty to ignore it. The exe: 
cuting Oourt, however, cannot ignore an order mde 
with jurisdiction, no matter hew erroneous it may 
Be. Where the Revenue Officer acts with jurisdiction 
his order must be observed by the executing 
Oourt. [p. 102, col. 2.) 

Where the decree hss been reduced and converted 
into an instalment dgcree it gives the decree-holder 
no right whatsoever to proceed with the execution 
except ina particular manner when default is made 
in payment of instalments, The effect of reduction 
of arrears uader ss. 16 and 18 is dealt with under 
8. 19 ofthe Act. It is clearfrom s. 19 ofthe Act 
that the moment the Rent Reduction Officer has re- 
duced the arrears and granted instalments, execution 
of the decree as it originally stood cannot pro- 
ceed, [p. 102, col. 2; p. 103, col, 1,] 

The executing Oourt has no right whatsoever to 
sell the property once the orderis made reducing 
the arrears and granting instalments, Section 19 
(2) of the Act provides for thedecres-holder's rights 
should the judgment-debtor default in performance 
of the new order. A sale under the original decree 
ia contravention of the plain terms of the Oollactor's 
order is "a sale wholly without jurisdiction, and 
must be set aside, [p 103, col, 1,1 


A. from an order of the District J udge, 
Gaya, dated March 26, 1940. 


Mi. Rajkishore Prasad, for the Appel- 
lant. 

Mr. Lalnarayan Sinha, for the Respond» 
ents. i 


_ Harries, C. J.—This is a decrea-holder’s 
second appeal frofh an order of the 
learned District Judge of Gaya in an exe- 
cution matter. 

The facts of the case can be shortly 
Stated as follows:— 

In 1936 the decree-holder 


of 
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in the village. In October 1937, the decree- 
holder proceeded to execute his decree 
for the arreags of rent as a money decree 
and attac certain zamin dari properties 
of the gudgment-debtors and proceeded to 
put them to sale, On January 13, 1939, 
the judgment-debtors applied to the Rent 
Reduction Officer under s. 16 of the Rihar 
Restoration of Bakasht Lands and Reduc- 
tion of Arrears of Rent Act, 1938 (ActIX 
of 3938) for reduction of the arrears of rent 
due from them to the appellant. The 
appellant filed objections, but on June 
5, 1939, the Rent Reduction Officer dis- 
allowed the objections of the appellant and 
reduced the rent by 5annas 4 pies in 
the rupee. -It isto be observed that up to 
this time no application had been made 
by, the respondents for stay of the exe» 
cution proceedings which were proceeding. 
It appears that June 21, 1939, was the day 
fixed for sale; but before this date the 
judgment-debtor-respon dents _ applied to 
the Oourt for a reduction of the decree 
granted by the Rent Offteer and prayed 
that further execution proceedings should 
be brought to an end and that the ap- 
plication for execution should be dismiss- 
ed. By some error the property was put 
up for. sale on June 22, 1939, before the 
judgment-debtor's application was con- 
sidered. The property was bought by the 
decree-holder. On July 3, 1929, theeobjec- 
tions of the judgment-debtors were 
considered by thee Court but were dis- 
allowed and the sale was in due course 
confirmed, 

The respondents appealed from the order 
of the learned Munsif in execution to fhe 
Court of the District Judge, who by an 
order dated March 26, 1940, reversed the 
decision of the learned Munsifand allowed 
the appeal, The effect of the order of the 
learned District Judge was to- set aside the 
sale in its entirety. From that order of 
the learned District Judge the present 
second appeal has been preferred. 

The holding in qugstion was an occu» 
pancy holding in respect of which pro- 
duce rent was payable. It was at first 
argued by Counsel for the appellant that 
the Rent Reduction Officer had no juris- 
diction whatsoever to reduce the rent in 
the present case. The Rent Reduction 
Officer purported to act under s. 16 (1) of 
the Bihar Kestoration of Bakasht Lands 
and Reduction of Arrears of Rent Act, 
1938, and it was pointed out that that 
section has no application whatsoever to 
holdings falling within s. 15 of the Act. 
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Section 15 (a) deals with - an. occupany 
holdingeof which the rent has been settled 
or reduced under s. 112 or cl. (a), (b), (d) 
or (e) of sub-s. (1) of s. 112-A of the 
Bihar Tenancy Act, 1885, or under certain 
other enactments; and cl. (b) of that 
section deals with the case of an occupancy 
holding in which the rent has not been 
settled or reduced under the same enact- 
ments. The contention was that occupancy 
holdings were governed by s. 15 of the 
Act and that s. 16 had no application. 
whatsoever to such holdings. On a carefal 
consideration of the sections, however, it 
is now conceded that s, 15 of the Act, 
has no -application to the present case, 
because the rent of the holding in question 
isnot a money rent but is produce rent, 
Such holding is not within s. 15 of the. 
Act but comes within s. 16 and proceed- 
ingsfor reduction of rent of a holding 
such as the one inthe present case can 
properly be made undere; 160f the Act. 
The Rent Reduction Officer, therefore, had 
jurisdiction to consider the judgment- 
debtors’ application for reduction of rent 
in the present case. E 

It was next contended by Oounsel for. 
the appellant that the Act had no appli-: 
cation whatsoever to the facts of this case, 
because the relationship of landlord and. 
tenant had ceased to exist when these rent. 
reduction proceedings were commenced. 
It is true that the decree-holder parted with 
his interest in 1937. The Rent Reduction. 
Officer seemed to have some doubt as to., 
whether this transfer was a genuine 
one or not, but there has been no nd- 
ing that it is a farzi transaction 
and, therefore, it must be accepted that the 
decree-holder had transferred his interest: 
before the arrears of rent were reduced 
under the Rent Reduction Act. Section 16 
(1) which entitles the Rent Reduction 
Officer to reduce errears of rent, is in these 
terme : 


“Notwithstanding anything to the contrary con- 
tained in any law, where any arrears of rent are 
due to a landlord in respect of a holding other than 
a holding referred to in s. 15 for any period ending 
before the first day of Asin 1345 F'asli corresponding 
to Asin Badi 1 of 1994 Sambat, the raiyat may make: 
an application to the Oollector for the reduction cf , 
such arrears - sss..." 


It is argued that on the plain words of: 
the section the arrears of rent must be 
due to a landlord in respect of a holding’ 
and unless a relationship of landlord and. 
raiyatis subsisting no application can be. 
made under this section. It is abundantly 
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‘clear that during the period for which. 


arrears of rent claimed there was a relation- 
ship of landlord and raiyat between the 
‘decree-holder and the respondents other- 
wise no decree. for rent could ever have 
been granted. It must be remembered that 
one cf the main objects of this Act is to 
grant tenants relief in cases where claims 
for arrears of rent are made against them. 
Why should a tenant be deprived of the 
relief to which he would be otherwise 
entitled merely on the ground that his 
landlord subsequent to the accrual of the 
arrears has transferred his interest to some 
other person? It appears to me that ifa 
relationship of landlord and raiya: existed 
between the parties during the. period in 
‘which the rent accrued, then it matters 
not whether such relationship is subsisting 
when application is made under s. 16 (1) 
of the Act to reduce the arrears due to 
the ex-landlord. Mr. Rajkishore Prasad 
also urged that as the ex-landlord who had 
transferred his interest in the property 
‘could no longer proceed against the holding 
it should be held that the tenant should 
not be allowed the benefit of a reduction 
of arrears of rent under this Act. I cannot 
see the connection between the two. If a 
landlord transfers his ownership and sues 
for arrears of rent, he can only obtain a 
money decree; but that is no reason at all 
why the tenant should be deprived of a 
benefit which is conferred upon him by 
the plain terms of the Act, namely a right 
to claim reduction of arrears against the 
‘person entitled to receive the rent, namely 
the ex-landlord. In my view the tenant 
was entitled to maintain proceedings for 
reduction of rent and the Rent Reduction 
Officer had full jurisdiction to consider the 
claim. 


Section 18 (1) of the Bihar Restoration of 
‘Bakasht Lands and Reduction of Arrears 
of Rent Act, 1938, deals with disposal of 
applications under s.16. On receipt of an 
application by the raiyat; the Collector 
shall fix a date for the hearing of the appli- 
cation, and he must give notice of the 
- application and of the date fixed for hearing 
tothe landlord. If the landlord appears, 
the Collector must hear the parties, and if 
he is satisfied that 

"(4) the raiyat has not paid or tendered to the land- 
lord before the expiry of three months from the 
date on which this section comes into force at least 
ten per centum of the arrears mentioned in the 
application, or - : 
- (it) the raiyat has not paid or tendered to the land- 
lord or deposited with the Collector along with hie 
‘application any of the instalments of zent for the 
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holding which have fallen due in the agrioulfural 
year ia which the application is made, or ` - 

(iii) during the period of five yeara immèdistely 
preceding the date on which the application by the 
raiyat js made under sub-s. (1) oñs. 16, tite raiyat 
has never paid the rent of the oN except after 
the institution of a suit by the lanMlord for the 
realisation of the arrear of such rent, the Uollector 
shall dismies the application.” 
“In the present case it appears that the 
instalments of rent for the agricultural year 
in which the application was made were 
paid, but it is clear that no deposit of 
ten per cent. of the arrears cr indeed of 
any sum has been made. f 

It was urged by Mr. Rajkishore Prasad 
on behalf of the appellant that as the three 
necessary corditions laid down in s. 18 
of the Act had not been complied with 
the Oollector was bound to diemiss the 
judgment-debtors’ application. On the 
other zhand, it was contended that this 
section gives three altegnatives, and if the 
judgment-debtors have complied with one 
of the alternatives the Collector must con- 
sider their application upon the merits and 
reduce the rent. In my judgment upon a 
true construction of s. 1819) (a) of the Act 
the Oollector must dismiss the application 
of the tenants unless the latter have come 
plied with the three requirements of that 
sub-section, namely (2) (a) (i), (2) (a) (it) 
and (2) (a) (ii). If they have not com-- 
plied with the whole three, they have no 
tight to claim a reduction of rent. os 
< It Was further argued that if such be 
the trae construction of the section, then 
the Rent Reduction Officer in the present 
case has no jurisdiction whatsoever to make 
thé order which he did, reducing the rent, 
It may well be that the Rent Reduction 
Officer was wrong in making the order 
which he did, but that is very different 
from saying that he acted without juris: 
diction, It is quite clear that in the present 
case the judgment-debtors being occupancy. 
raiyats paying produce rent were entitled 
to make an application to the Rent Reduc- 
tion Officer under s, 16 of the Act. The 
Rent Reduction Officer had full jurisdiction 
to call upon thee appellant decree: holder 
to answer the application and to hear tke 
parties and make such orders as he deemed 
proper in the circumstances. In my view 
there can be no question that this appliè 
cation is one which the Revenue Officer had 
full jurisdiction to entertain. This is nob, 
a case of inherent want of jurisdiction. As 
Pointed out in the case of Central Co-operas 
tive Bank Ltd., Barh v. Dasrath Pandey (1); 

(D) 21PLT 248; 189Ind. Oas, 739, AIR 1940 
Pat. 406; 13 R P 128;6 B R 849, 3 
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there %s aconfusion between the existence 
of jurisdiction and the exercise of juris: 
diction. A Court has juriediction to decide 
wrosg as well as right. If it decides 
wrong; the yronged party can only take 
the. saha dive sent by law for setting 
matter@ right; and if that course is not 
taken, the decision however wrong cannot 
be disturbed. This latter case of this 
Court followed an earlier cage, Girwar 
Narayan Makton v. Kamla Prasad (2), in 
which it was held that a judgment of a 
Oouet having pecuniary and territorial 
jurisdiction over the subject-matter and 
the parties to the suit, however erroneous 
cannot beea nullity but is merely voidable. 
Tte question whether a previous suit is 
oris not barred under s. 109 of the Ben. 
Ten. Act is one within the competency of 
the Court which decides that suit, and its 
bay does not constitute inherent want of 
jurisdiction. The equestion of jurisdiction 
in such a caseisto ba decided by the 
Court itself which otherwise has jurisdic» 
tion to try the suit. Aad the question of 
8. 109 of the Act being a bar, ought to be 
raised before the decree in the previous 
suit is passed. At p. 743* the learned Judges 
observed : 

“Thus if the question of jurisdiction is to be 
decided by the Court itself with reference to the 
existence or otherwise of a particular fact in bar 
of trial, there is no want of inherent jurisdiction, and 
the judgment pronounced may be erroneous but not 
void and cannot be collaterally impeached. Tre 
question of jurisdiction in such a case is, lik® other 
questions of fact of law to be decided by the 


Oourt itself which otheywise has jurisdiction to try 
the suit.” 


‘In my judgment the Revenue Authorities 
had jurisdiction in this case to entertain 
the application, It may well be that they 
had to decide three facts in favour of the 
applicants before they could give them 
relief, and in a sense the existence of 
these three facts would be necessary to 
confer jurisdiction; but it was for the 
Court to consider whether the facts gave 
it jurisdiction to grantthe relief, and the 
fact that it found the facts wrongly can- 
not make ita decision wholly null and void. 
It had jurisdiction to entertain the matter, 
and it isno answer to say that it had 
decided wrongly in the exercise of its 
jurisdiction. It is pointed out that s., 22 
of the Act makes orders of the Collector 
final in the sense that they cannot be varied 
or set aside by a Oivil Court. Under various 

(2) 13 PLT 737; 142 Ind. Oas. 113; AIR 1933 


Pat. 104; 12 Pat, 117; Ind. Rul. 1933) Pat, 109. | 
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, Tules, however, a person aggrieved by an 
order of the Collector is not without remedy 
but may apply by way of revision to the 
Commissioner and the Board of Revenue. 
Be that as it may, the decision of the 
Collector cannot be treated as wholly null 
and void for want of jurisdiction merely 
because he has decided wrongly that 
the tenant was entitled to relief. In my 
judgment the order of the Collector re- 
ducing the rent cannot be ignored, and 
effect would have tobe given to it in the 
execution proceedings. Had the order been 
wholly without jurisdiction, the executing 
Court, of course, would have been at 
liberty to ignore it. Theexecuting Oourt, 
however, cannot ignore an order made 
with jurisdiction, no matter how erroneous 
it may be. 

The Revenue Officer not only reduced 
the rent but ordered the payment of the 
arrears by three instalments, and it is 
clear that the respondents have strictly 
complied with his order and paid the first 
subsequent instalmenls due into the Court 
of the Collector as they became due. In 
short the effect of the finding of the Rent 
Reduction Officer was to reduce the decretal 
amount and to convert it into an instalment 
decree, and this the Rent Reduction Officer 
is fully empowered to do. There can be no 
doubt that where he acte with jurisdiction 
his order must be observed by the 
executing Oourt but in the present case 
the executing Court proceeded to sell for 
the full decretal amount as if it was 
immediately payable. As I have stated, „the 
decree had been reduced and converted into 
an instalment decree which gave the 
decree-holder no right whatsoever to proceed 
with the execution exceptin a particular 
manner when default was made in payment 
of instalments. The effect of reduction of 
arrears under ss. 16 and 18 is dealt with 
under s. 19 of the Act which provides 
that where proceedings in execution haye 
already been stayed no further steps can 
betaken by any Court. It also provides 
that the amount of arrears as reduced are to 
be deposited by the raiyat within a 
period of eighteen months with the- 
Collector and such deposit must be made 
either in a lump sum or in such instale 
ments as fixed by the Collector and subes. (2) 
of s. 19 provides for the decree-holder's 
remedy in the event of the judgment-debtor 
failing to carry out the provisions of the 
Oollector’s order. It is clear from s, 19 of the 
Act that the moment the Rent Reduction 
Officer has reduced the arrears and granted 
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instalments ‘execution of the decree as it 


originally stood cannot proceed. 

Mr. Rajkishore Prasad has argued that 
execution proceedings could only be stayed 
or stopped if they had already been stayed 
under 8.17 of the Act. Section 17 allows’a 
Court tostay proreeding pending proceedings 
for reduction of rent in the Court of the 
Rent Reduction Officer. Unless sucha stay 
has been obtained, it is contended that the 
executing Court could proceed to sell the 
property in spite of an order reducing the 
Tent and granting instalments. In my view 
whether a previous application had or had 
not been made tostay Proceedings pending 
the result of rent -reduction proceedings, 
further execution proceedings cannot 
proceed once the Rent Reduction Officer has 
made an order reducing rent and granting 
instalments, In any event, I sm ‘satisfied 
that before the sale an application was made 
to the executing Court to stay proceedings 
on the original decree and to reduce the 
decretal amount in accordance: with the 
orders of the Rent Reduction Officer. In the 
Present case the executing Court had no 
right whatsoever to sell the property once 
the order was made reducing the arrears: 
and granting instalmennts. Section 19 (2) 
of the Act provides forthe decree-holder's 
Tights should the judgment-debtor default 
in performance of the new order. A sale 
under the original decree in contravention 
of the plain terms of the Oollector’s order is, 
in my view, a sale wholly without jurise 
alan, and that being so, must be set 
aside. ; 


For the reasons which [ have given,I am 
satisfied that the lower Appellate Gourt was 
right in setting aside the sale, and I would 
therefore, dismiss this appeal with costs. 


Varma, J.—I agree, 


B.. ` “Appeal dismissed. 


CALCUTTA HIGH COURT 
- . Buit No. 1653 of 1935 
February 28, 1940 
MoNarr, J, 
JITENDRA MULLICK AND ANOTHER 
~ PETITIONERS 
ae versur sa 
Aaji Hafiz ALLA BOX—Opposits. Party: 
Civil Procedure Code (Act V of 1908), ss. 55 (4), 
Yang namaha Stare ceri feet et 
or "On 4=-oecur ven | la 
ent -debtor held should not be forfeited, > TI 
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« In execution ofa decree the judgiment~debtor was 
arrested but was released on his furnishing sebu; 
rity that he would apply within one month to be 
declared as insolvent. He failed to apply within, oné 
month but the decree-holder made no attempt to 
execute the decree for over three ond Wi years; ` 

Held that the obvious ifference way that the 
decree-holder realized that the judgment-debtor had 
substantially, if not technically, complied with the 
order ofthe Court, nd that the purpose’ for which 
the security was given was substantially fulfilled. 
It would be+*wholly inequitable at such late staga 
to order that the security should be forfeited. 


Mr, A. C. Mitra, for the Petitioners, 
Mr, M. N . Banerji, forthe Opposite Pafty. 


dudgment.—The petitioner has obtained 
a succession certificate entitling Bim to re: 
cover ths debt due to Mahammad Safi, de» 
ceased, who was surety in this Court in. a 
sum of Rs, 500 for a judgment-debtor, Haji 
Hafiz Alla Bux. Both the surety and the 
judgment-debtor have since died. On Dp» 
cember 6, 1935, a decree was passed against 
the judgment-debtor. On July 2, 1986, the 
judgment-debtor was arrested in execution 
of the decree and lsrought before the Court, 
The judgmeni-debtor informed the Court 


. that he would apply to be adjudicated insol- 


vent and Mahammad Safi was accepted as 
his surety for thesum of Rs. 500. On July 
22, 1936, the judgment-debtor stated to the 
Court that Mahammad Safi who was present 
in Court would stand surety for him for 
Rs. 500 and it was ordered : 

¥That the hearing of this matter do stand over 
till Fritlay, July 24, 1936, the defendant under- 
taking to attend QCourt on that date, and it is 
futher ordered that the Registrar of thts Court be 
at liberty to accept the secfriry in the sum of 
Rs. 500 for filing by the defendant of his peti- 
tion in insolvency within one month from tHo 
daje of furnishing of such security and for hig 
appearance in Court whèòn called upon to doso,’» 


Mahammad Safi deposited Rs, 300 with 
the Registrar on July 22, and the judg: 
ment-debtor filed his patition in insolvency 
on August 25, and an adjudication order 
was made. Later, both the judgment-debtor 
and the surety died. The decree-holder 
never suggested that the judgment-debtor 
had not complied with the order, and he 
has never to this day applied for forfeiture 
of. the surety depobit, but mow that the 
surety has died, and an application is made 
by the person who is apparently entitled 
thereto for payment of the Rs. 500 deposit, 
the decree-holder objects and claims that 
sum. He argues that the Court ordered, in 
any. event on July 22, if not earlier, that 
the judgment-debtor should file his petition 


‘in insolvency within one month and that 


order was not complied with since. the 
judgment-debtor filed his petition on August 
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25? tt is admitted that the judgmente 
débtor was given time until July 24, to 
deposit the sum of Rs, .500 but it is contended 
that inasmuch asthe jadgment-debtor failed 
to file nig/petitien by. August 28, the 
security was foreited. The relevant sections 
of thé Oivil P. O. are as. 35 (4) and 145. 
Section 55 (4) provides: ° . e 

_ “Where a judgment-debtor expresses his intention 
to apply to be declared an inolvent end furnishes 
security, to the satisfaction of the Court, that he 
will within one month so apply, and that he will 
appear, when called upon, in any proceeding upon 
the“ application or upon the-decree in execution of 
which he was arrested, the Court may release him 
from arrest, and if he fails so to apply and to 
appear, the Court may either direct the security to 
be realized*or commit him to civil prison in execu- 
tion of the decree.’” 

' For the applicant it is contended that 
the words “the Court may either direct the 
security to be realized or commit to- civil 
prison in execution of the decree” give the 
Court a discretion as to whether or not it 
will order: the security to be realized. Ass 
suming that there is such a discretion I have 
no doubt that the OCoutt would not, in the 
circumstances disclosed, shave ordered the 


security to be realized. From the affidavit . 


of Shaik Mahammad Ameen it appears that 
the judgment+debtor deposited Rs, 50 for his 
costs with the Official Assignee on August 
14, and his books of account on August 17, 
and‘ signed the petition in insolvency on 
August 20, and the failure to Present 
the petition was due to “inadvertagce’ bn 
the part of his attorney. Section 145 provides 
of far avis material : : f 

“Where any person has become liable as surety 
a. for the fulfilment of any ‘condition imposed on 
any person ... the decree or order may be executed 
against-him to.the extent to which he has rendered 
hithself personally liable. ...” 

This section provides a summary method 
of executing against the surety, but the 
decree-holder, if he now sought to execute 
his becree against the surety, would have 
to apply to the Court for leave to execute, 
and I cannot conceive that any Court would 
grant such leave in the circumstances, No 
attempt has been made to execute for over 
three and half years and the obvious ine 
ference is that the decree-holder realized 
that the judgment-debtor had substantially, 
if not technically, complied with the order 
of the Court, and that the purpose for 
which the security was given was substans 
tially fulfilled, It would, in my opinion, be 
wholly inequitable at this late state to order 
that the security should be forfeited. There 
will bean order for payment in terms of 
the: summons subject to the deduction by 
-the Registrar of his-charges:or commission 
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if any. Hach party must bear his own costs 
of the application. Certified for Counsel. 
2 


D. Order accordingly. 





PATNA HIGH COURT 
Civil Revision No. 667 of-1940 
January 28, 1941 
r AGARWALA, J, . 
GOPAL PRASAD—JUDGMENT-DEBTOR— 
i PETITIONER j j 
VETEUS . 
RAMPRASAD GUPTA AND 0OTHERB— 
DEORRE- HOLDERS—OPPOSITS Party 
Bihar Money-lenders (Regulation of Transactions) 
Act (VII of 1939), s. 11—Decree on promissory note 
passed before commencement of Act — Application 
under 3. 11 for instalments—If can be allowed. 
A obtained a decree against B on the basis of a 
romissory note before the enactment of Bihar 
oney-lenders Act, 1939, In execution of this decree 
B applied under s. 11 ofthe Money-lenders Act of 
1939, to .pay the decretal amount-by instalments. 
The Court rejected the application on the ground 
that the provisions of the Act regarding instal; 


ments did not apply to a suit. on 8 promissory 
note : f i 


Held, that the liability ‘under the’ promissory 
note had merged into the decretal debt before the 
commencement ofthe Act. It had ceased to be a 
debt ovidenced by or based on the promissory note, 
and had become a judgment-debt. The Court, 
thezefore, ought to consider whether the case was 
one in which it should exercise its powers under 
s. 11 of the Act, 192 Ind. Cas. 225 (2) relied on, 190 
Ind. Oas. 704 (1), distinguished. 

O. R. from an order of the Subordinate 
Judge, First Court of Arrah, dated Novem- 
ber 7, 1940. 


Mr, S. N. Dutt for Mr. J. N. Sahai, for 
the Petitioner. 


Mr. S. N. Bose, for the Opposite Party. 


Order.—The opposite pariy obtain- 
ed a decree against the petitioner on 
the basis of a promissory note. In ‘the 
execution proceedings which followed the 
decree the petitioner applied under s, 11 of 
the Money-lenders Act of 1939 to pay the 
decretal amount by instalments. The 
Court below rejected that application on 
the ground that the provisions of the Act 
regarding instalments do not apply to a suit 
on a promissory note. The learned Sub- 
ordinate Judge purported to follow the 
decision of this Court in Sagarmal Marwari 
v. Bhuthu Ram (1). That, however, was a 
case under e. 8 of the Act, but the .section 


(1) 21 P G T-739;-190 Ind. Cas. 704; 1940 P W N 
719; 1B R26; ATR 1941 Pat, 99, 13'R P239; 19 
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of the Act applicable to instalments is s. 11, ° 


“Ib is to be observed that the decree in this 
- cage had been passed before the endctment 
‘of the Money-lenders Act, 1939, wih the 
result that the liability under the promis- 
sory note had merged into the decretal 
‘debt, In considering the Mad. Agri, 
Relief Act (IV of 1938) in Subrahmanyan 
Chettiar v. Muthuswami Goundan (2), at 
p. 166 the learned Ohief Justice of India 
PAG ged in similar circumstances ss fol- 
Ows :— 4 à 
_ “But these questions do not in my opinion arise 
in the present case, because the liability on which 
the Act operated waga ‘liability under a decree of 
“the Court passed before the commencemeni of the 
“Act, It has ceased to be a debt evidenced by or 
“based on the promissory note, for that had merged 
in the decree and had become a judgment-debt; nor 
could the appellant any longer have sued upon the 
note......and it was upon that liability and upon 
no other that the Act operated, even though it 
might be necessary to go into its earlier history for 
a particular and special purpose. In the present case 
the judgment-debt wag already in existence when the 
Act was passed, and it-is not necessary to consider 
whether any different principle would be applicable 
in the case of decrees made after its enactment, It is 
sufficient to say that here the ‘Act has neither 
affected nor purported to affect any liability on a 
promissory note.” 

These observations are applicable to the 
facts of the present case, which must, there- 
fore, go back to the learned Subordinate 
Judge to consider whether this is a case: in 
which he should exercise his powers under 
s. 11 of the Act. 


There will be no order as to costs. 


S Case sent back. 


(2) 3 F LJ 157 (166); 192 Ind. Cas. 225; AI R 
1941 F O 47; 53 L W 109; 13 R F O 47; 19410 LR 
157; 7 B R 523; 22P LT 155; 1941 M W N 100; 45 
O WNFOL. i 


MADRAS HIGH COURT 
Second Appeal No, 809 of 1936 
`- January 12, 1940 

< HoRwILL, J. 

BAVA O. GOPALASWAMI 
MUDALIAR—APPELLANT 
versus 
ANNADANA KATTALAI oF SRI 
TYAGARAJASWAMI. TEMPLE, TIRU» 
VARUR sy TRUSTEE VAITHILINGA 
PANDARASANNADHI AND ANOTHER — 


RESPONDENTS 
Contract Act (IX of 1872), s. 65—Applicability— 
Trust—Truatee of temple prohibited by scheme 
from borrowing money—He; commits breach -oyf 
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trust—Creditor advancing money with knowledge of 
prohibition, if can recover money —, Trustee acting. 
contrary to trust—Principle that creditor advancing 
money to trust- for trust purposes cannot be ‘defeated’ 
by contention that duties could have bêNg performed on 
less elaborate scale, does noteapply. : 
Section 65, Contract Act, doesnot apply to qpntracts. 
into which persons deliberately enter, knowing that 
the contract cannot have any validity and isin ex- 
press contravention of the rules and restrictions im- 


‘posed on them. [p. 108, col. 1.] 


Where a trustee of atemple whois prohibited 
under the scheme of tlfe temple for borrowing money, 
borrows money inspite of such prohibition, he commits- 
a breach of trust and the creditor advancing money 
with the knowledge of such breach of trust cannot. 
be heard to say that he was enabling the trustee to 
perform his duty to the trust ‘and is not therefore: 
entitled to be compensated for what he bas supplied. 
Ez parte Chippendale (1) and. In re Electric Tele- 
graph Co, of Ireland (2), distinguished. [p. 107, col. 1.] 

The principle that where it appears to a creditor 
advancing money toa trust that the money is being 
used for the. trust and not for the trustee's private 
purposes and where the money is definitely applied, 
the creditor cannot be defeated by a contention that. 
the duties could have been performed on'a less ela- 
borate scale, is true only where a trustee acts inthe- 
discharge of his duties as trustee. The principle can- 
not be applied where a teustee is acting contrary to- 
the trust or to the rules , imposed on him by 8. 
scheme, {p. 107, col. 2.4 


S. A. against the decree of the Subo) udge 
Tiruvarur, is A. 8. No. 18 of 1935. 


Messrs. K. Rajah Aiyar and R. Sundara-- 
lingam, for the Appellant. . 


Messrs. B. S. Ramachandra Rao and K, 
Kameswara Rao, for the Respondents. 


Ld 

Judgment.—The appellant brought, a. 
suit on two promissory notes for amounts- 
advanced to the Annadhana Kattalai for 
the necessary performance of the duties ime- 
posed on the trust. Defendant No, 1 was the 
trustee of thé kattalai and defendant No. 2° 
was the Receiver of the Kattalai property,. 
who has since been replaced by the exes- 
cutivs officer of the temple. It appears from 
the plaint that the money was not advanced 
direct to the Kattalai, The plaintiff. who 
had received a power-of-attorney from the- 
trustee, waS managing the Kattalai on. 
defendant No. 1's behalf, receiving income 
from the property, and making purchases;. 
and the sum claimed is that admitted by 
defendant No. 1 to be due to the plaintiff on 
account of provisions and other necessaries 
supplied to the Kattalai in excess of the in- 
come. The defendants contended that some- 
of the alleged items of expenditure were not. 
true; but it was found that the plaintiff had: 
properly accounted for the money mention- 
ed in the promissory notes and that it was- 
properly expended.on the temple. Defene 
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d ant No. 2 raised another plea and that was 


_ that. defendant No. 1 had no power to borrow 


money, that the plaintiff knew of it, and 
that „he wag not therefore entitled to ree 
-cover any fe the money, even though it 
might hdve been true that he advanced it. 
‘The District Munsif of Tiruvarur found 
both points against dsfendant No, 2. In 
appeal, the Subordinate Judge of Tiruvarur 
agreed with the District Mun8if that the 
Plaintiff had propely accéunted for all the 
money advanced; but he held that the scheme 
which had been framed for the temple by 
the High Court absolutely prohibited such 
‘an advance being made, He therefore found 
himeelf @onstrained to allow the appeal and 
dismissed the suit. ; 
Thé attention of the Courts below seems 
to have been focussed on s. 23 of the 
scheme, which is to this effect:. “All bor- 
rowing from and all lending on interest to 
the funds cf the’trust is absolutely prohi- 
bited,” The rest of the section deals with 
‘the punishments to be jnflicted in case of 
a disobedience of this injunction. It has to 
be noticed that the word borrowing” is fol- 
lowed by “from” which shows that the pro- 
hibition is against borrowing from the funds 
-of the trust. That was not done here; but 
the section also prchibits lending on inter- 
est to the funds of the trust. If the plaintiff, 
:-4s the terms of his Promissory note suggest, 
had lent money on interest to the trust— 
even though it was for necessary purposes 
—I think such a loan would have fallen 
within the scope,of the prohibition under 
‘8. 23. But Ido nct think that s. 23 as it 
stands meant to work a prohibition. of 
the supplying of articles for the carrying on 
‘of the services of the Kattalai, Nevertheless 
from a reading of the schemeeas a whole, 
there can be nodoubt that the purpose of 
the scheme is that the trustees should not 
< be left in possession of any money at all. 
As soon as they collect money, they have 
to deposit it with the treasurer of the tem- 
ple, they haveto submit a budget to the 
Board of Control three months before the 
beginning of each year, and they can only. 
‘Spend money in accordance with the bud- 
-get as accepted. They are then allowed to 
‘draw onthe amount standing to their cree 
dit in the accounts kept by the treasurer 
for each Kattalai and they may not exceed. 
the budget allotment. There can also be no 
‘doubt, on a general reading of the scheme, 
that it was directly against the principle of 
the scheme that the trustees of the Kattalai 
‘should try to circumvent certain sections of 
the scheme by taking supplies from a per» 
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son and contracting some liability on behalf 
of the trust. That this disobedience of the 
schen was not accidental has been proved 
by the defendant; and the lower Ap- 
pellate Court thas found very clearly that 
defendant No. 1 deliberately ignored ` the 
scheme. He says in para. 13 of his judg- 
ment: 

“It would appear that notwithstanding the 
scheme, defendant No 1 as trustee of Annadana Kat" 
talai, was never in the habit of submitting his 
budget to the treasurer. He himself continued to 
manage the properties of the Annadana Kattalai 
as though his powers had not been in any way 
curtailed or restricted. In consequence of the defi- 
ant attitude of defendant No. lit became necessary 
for the Board of Control to apply for the ‘appoint- 
ment of a Receiver forthe purpose of collecting the 
income of the properties of the Annadana Kat- 
talai and remitting the sama to the treasurer.’ d 


“The plaintiff wae also aware of the pro- 
hibition and he knew that defendant No. 1 
was disobeying the terms of the scheme, He 
had attended the meetings of the Board of 
Control and he knew that the temple and 
the Kattalais were being managed under 
s. 3 of the scheme. Although a trustee 
may not have power toincur debts, yet if 
a person supplies articles which are neces- 
sary for carrying on the services under the 
trust then he is entitled to be reimbursed: 
Two English cases have been quoted. In 
Ex parte Chippendele (1) the directors of 
a coal-mining company had no powers of 
raising money except by certain restricted 
means. They however during the course of 
the management of some mines in Germany 
found that they had nomoney to pay the 
wages of the minors, If the wages had not 
been paid the mines, under the law of the 
country, would have been closed down and 
the property ofthe company would have 
been lost. It was held that as they had 
acted beyond their powers as directors and 
agents in borrowing money, the creditors 
who had advanced money in order that the 
miners might be paid, would not be able to 
have recourse against the company under 
the Oompanies Act. Nevertheless, the 
directors were not merely agents but were 
trustees of the property of which they were 
in management; and as trustees they were 
bound to take all reasonable. steps to pre- 
vent the property of the company from 
being wasted. They were therefore not only 
permitted but bound to borrow money to 
pay the miners’ wages and thus save the 
property of the company which would 
otherwise have been Jost. In Troup'’s case 


(1) (1854) 4DeG@M&G19; 8 W.R 547: 28 L T 


(O. 5) 200; 102 R R 7; 43 ER 415.. : 
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tn re Electric Telegraph Co., of Ireland (2) 
«a somewhat similar case, where directors 
oe no borrowing powers, it was laid down 
at, i © : 
“where the directors of a company "have no power to 
borrow money, the repayment of money borrowed 
cannot be enforced by the lender against the com- 
pany. Yet if the money has been bona fide applied 
mto the purposes of the company, the bona fide lender 
is entitled to payment as against the company.” 

The learned Advocate for the appellant 
has also referred to the principle laid down 
in the leading case Lawford v. Billericay 
Rural District Council (3) éthat where 
a corporation asked a contractor to per- 
form certain works which were neces- 
sary for the carrying out of the duties of 
the corporation the corporation could not 
afterwards refusé to pay the contractor for 
the work he had done, merely because the 
contract had not been sealed as required 
by law and so was void. The principle of 
quantum meruit was applied and it was 
held that the corporation were not entitled 
to rely on this fact. It was found that 
there was an implied contract to reimburse 
the contractor for any work done by him 
which was necessary to be done and was 
required by the corporation to be done. 
Olearly, Ha parte Chippendale (1) and 
In re Electric Telegraph Co., of Ireland (2) 
would not apply to a case where a trusteg, far 
from acting in the interest of the trast and 
for the trust, acted expressly against the 
rules which had been laid down for his 
conduct. In borrowing this money, -the 
trustee committed a breach of trust and 
the plaintiff knew it. The plaintiff cannot 
therefore be heard to say that he was enable 
ing the trustee to perform his duty to the 
trust and was therefore entitled’ to be com- 
pensated for what he has supplied. z 

With regard to the application of th 
Principle of quantum meruit it may of 
course be true that if there was no money 
left to the credit of this particular Kattalai 
and certain services were absolutely neces= 
sary, then the plaintiff would be entitled to 
receive compensation for-such money spent 
as was absolutely neceseary. But we do not 
know what expenditure would have been 
absolutely necessary in such extreme cases. 
The plaintiff did not plead this, and the 
attention of the Courte below and of the 
parties was not directed to this aspect of 
the question;.and.so we have no material 


(2) (1860) 29 Beav 353; 54E R 664; 7 Jur, (N.s) 901; 9 
W R 878; 131 R R 612, eee ese 

(3) (1903) 1 K B 772; 712 L J K B 554; 88 L'T 317; 
BLW R 630;67 JP 245; 1 L @ R 535; 19 T LR 
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on which to come to a decision: as to what 
expenditure by the trustee, if any, wds 
absolutely necessary. The learned District 
Munsif, whose judgment is generally , fòl- 
lowed by that of the SubordinNe Judge, 
says in para. 7 of his judgment :— 

“So then there is clear-proof inthis case thêt as 
a matter of fact the, plaintiff advanced several 
sums of money as found in the accounts, Hxs, A 
and B;for the supply ‘of articles absolutely neces: 
sary for the Burpose of the trust in connexion 
with the daily puja abhishekam, natvedyam, etc.” 


He draws this conclusion from certain 

findings of his in para. 6 of his judgment 
which he givesin the words used by the 
clerk of the Receiver: 
“Until the Receiver .took charge from plinti all 
the kalapujas were being done properly, all the 
functions of the annadhana and abhisheka Katalais 
having been regularly and properly done.” . 

I cannot see how it follows from this that, 
the supply of the articles by the plaintif 
was absolutely necessary for the purpose 
of the trust. A distinction must be drawn: 
between what is. necessary for a full and; 
proper conduct of the services that is what 
is desirable, and what*is absolutely neces- 
sary -when there are nofunds available to, 
meet the full expenses or where the rules 
prohibit the spending of money unautho- 
rizedly. All these various duties could have: 
been performed on a less elaborate ccale; 
and if defendant No. 1 had done his duty’ 
and had applied to the treasurer for money: 
andthe matter had been referred to the 
Board of Control, the Board would probably. 
have supplied a smaller amount of ‘money. 
which would have permitted the carrying 
out of these services on a smaller scale. The, + 
learned Advocate for the appellant. has: 
sought to get over this difficulty by quoting: 
the Privy Oowncil decision, Vibhudapriya 
Thirtha Swamiar v. Lakshmindra Tirtha. 
Swamiar (4) which is to the effect that 
where it appears to a creditor advancing. 
money toa trust thatthe money is being 
used for the trust and not for the trustee’s 
private purposes and where the money is 
definitely applied, the creditor cannot be 
defeated by a contention that the duties 
could have been perfofmed on a less ela- 
borate scale. That is. true only. where a 
trustee actsin the discharge of his duties 
as trustee. That principle could not be ap- 
plied where a trustee is acting contrary to 
the trust or to the rales imposed on him by 
a scheme. In such a case both the trustee 


(4) 541 A 928; 101 Iúd. Oaa. 545; A IR 1927 PO 
131: 50 M 497: 29 Bom. LR 955; 45 OL J 613; (1927) 
M W N507;53M LJ196;25 AL J 697; 31 WN 
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and the creditor know that the money ought 
not to be spent. ` 

It has been pointed out that this contract 
has4o be yiewed in the light of the express 
words P in 8.65, Contract Act, and not 
- by the principles laid down in certain Eng- 
lish cases which are less liberal. But the 
language used ins, 65 ‘shows that it does 
not apply to contracts into which persons 
deliberately enter, knowing that the con- 
tract cannot have any validity and is in 
express contravention of the rules and res- 
trictions imposed on them. Moreover it is 
difficult to see how in this case there ever 
was a contract—-void or otherwise—with 
the tru&t, The sc-called contract was no- 
thing more than a dishonest device of the 
plaintiff and defendant No.1to defeat the 
scheme. In making this promise to pay, 
defendant No. 1 cannot be said to have been 
‘acting for the trust; and the plaintifi knew 
it. It follows from what has been said 
above that the plaintiff ia not entitled to 
recover from the trust ethe amount claimed 


by him on the suit pro-notes. There is no- 


equitable principle that can be invoked by 
him which will enable the Court to grant a 
decree, If he had raised a plea of quantum 
meruit and suitable evidence had been let 
in, it is just possible that he might have 
Succeeded in obtaining a decree for some 
part of the sum he advanced; butit is not 
necessary for me to express any opiniop on 
this point. It is contended that a decree 
should þe given against defendant No. 1; but 
defendant No. 1 did not execute the pro-note 
in his personal capacity but only as trustee 

* of the institution. A petition has been put 
in to amend the plaint so that the plajntiff 
may be given some relief against defendant 
No. 1, ‘but even if the améndment. were 
made, the plaintiff. could not, for reasons 
given, be given a decree against defen- 
dant No.1. The appealis dismissed with 
costs of respondent No. 2. 


NB. Appeal dismissed. 


—— 
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Criminal Revision Application No. 753 of 1940 
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Penal Code (Act XLV of 1860), ss. 21, Expl. 2, 
167—“Public servant’—Person in actual possession 
of situation—Absence of formal appointment—If 
public servant—Word "charged", - construction—~ 
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Appointment of Head-Clerk to, prepare electora 
rolls under r. 13 (1), Bihar Municipal Electio; 
Rules, 1937, of Municipality ‘of five wards—Sub- 
sequent Government Notification dividing unto 
paltty into sixteen wards—Appointment of Hea 
Clerk neither revoked nor fresh formal appoint 
ment made—He continuing to work—HeadClerMl 
held publie servant charged with preparation oye 
electoral rolls—Preparation and framing Oma 
electoral rolls, dtfference—Signing and delivery Ojo 
rolls is essential to framing required bys. 167— 
Electoral rolls prepared by Head Clerk charged with 
auch dutu—Signing and delivery by hislocum tenent 
—Head Clerk, if liable under 9, 167—Bihar Munici 
pal Election Rules 1937, r. 13 (1)—Scope—Chatr- 
man, if must make formal appotnimen’t tn writ 
tng. 

The Ohairman ofa Municipality, acting under 
T. 13 (1) of the Bihar Municipal Election Rules, 1937, 
appointed a Head Clerk of the Municipality, to pre- 
pare the electoral rolls of all persons entitled™ 
to ba registered as votere in each of the five 
wards into which ‘the Municipality was divided 
at that time. Subsequently by a Govt. Notification 
the Municipality was divided into sixteen single 
seated wards instead of the formerfive plural-seated’ 
wards: ; 

Held, that as the appointment of the Head Olerk 
was not revoked subsequent to the Govt. Notifica- 
tion and he continued to work as such he was 
public servant within the meaning of 6. 167 road 
with s 21, Expl. 2, 1. P.O. The absence of his 
forme} appointment subsequent to Notification was 
immaterial as the Head-clerk wae indubitably “in 
actual possession of the situation of a public 
servant”, [p. 110, col. 2.) 5 

Held, further that the word “charged” in a. 167 
‘is ngt to be very narrowly construed. It was 
fio part of the ordinary duty of Head Olerk to 
prepare any electoral roll but as he was express. 
ly appointed to prepare the electoral rolls under 
the Election Rules he wasa public servant charged 
with the preparation of electoral rolls, Queen- 
aon v. Deodhar Singh (|), referred to. |p. 111, 
col. 1. 

Under s. 167, I. P. O., there is no difference 
between the preparation and the framing of an 
electoral roll. The signature and the delivary of the 
electoral rolls under r.13(1), Bihar Municipal Elec- 
tion Rules are operations subsequent to the prepara- 
tion under eub-r. (1); and serve to indicate that 
the preparation was complete, but cannot be said 
to be essential to the framing required by s. 167, 
I. P.O., for itis not always impossible to show 
in other ways that the process of preparing was 
complete. Megraj v. Empress (2), referred to. (p. 111, 
cols. 1 & 2.} 

A Head-clerk of a Municipality appointed under 
T. 13(1) of the Bihar Municipal Election Rules, 1937, 
to prepare the electoral rolls, prepared them but 
went away on leave before signing or delivering 
them and they were therefore, signed and delivered 
by _ his locum tenens : 2 

Held, thatfor s. 167, I., P. O., to apply the pre- 
paring and framing must be complete and final so 
fur as the authoris concerned, aud it was diff- 
cult to exclude anything that it would have been 
permissible for the Head Clerk todo tothe rolls 
until the time came for his signing them and 
delivering them. He could not therefore be convict- 
ed under s. 167. [p. 112, col. 2.) , 

Rule 13 (1) of the Bihar Municipal Election Rules, 
1937, does not requirethe Chairman to make the 
appointment in writing. The rule is not intended to 
desl with the manner of appointment at all, and 
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mly lays down which authority is to appoint a 
mocrson to prepare the rolls. [p, 110, cola 1 & 2.] i 
Or. R. App. against an order of the Magis- 
mrate, Jst Olass, Dinapore, dated July 3, 1940. 
Messrs. Ramanugrah Prasad and L. Ba 
Lal, for the Petitioner. i 
The Assistant Govt., Advocate, for the 
Crown. 


Order.—This is an application in 
Tevision against the conviction of the 
petitioner under s. 167 of the L P.O. a 
general election of the Dinapore Nizamat, 
Municipality was fixed for January 10, 
1938, and the Ohairman of the Munici- 
pality, acting underr.13 (1) of the Bihar 
Municipal Election Rules, 1937, appointed 
the Head Clerk of the Municipality,—a 
post held by the petitioner—with the tax- 
collectors of the Municipality as his assis- 
tants, to prepare the electoral rolls of all 
pereons entitled to be registered as voters 
in each of the five wards into which the 
Municipality was divided at that time, In 
September, 12937, Govt. intimated that they 
were contemplating the division of the 
Municipality into single-seated wards and 
asked that the election proceedings be 
postponed. In October came a Govt, 
Notification dividing the Municipality into 
sixteen wards instead of the former fixe 
plural-seated wards. The general election 
in accordance with this new division was 
fixed for May 11,1938. Under r. 13 (3) 
the electoral roils were tobe signed and’ 
delivered to the Chairman not leas than 
120 days before the date fixed for 
the general election; and on January 11, 
1938, elestoral rolls were so handed over 
to the Chairmam, including Exs. 20 and 20/1, 
the rolls for Wards IV and V, which were 
admittedly written by the petitioner. The 
prosecution case was that in each of these rolls 
there were incorrect entries made by the 
petitioner 

“intending thereby and knowing it to ba likely 
that you may thereby cause injury to the persons 
affected, particularly the Congress candidates seeking 
election as Commissioners”, 
and that he thereby committed an offence 
punishable under s. 167,1. P. O. There 
was 
I. P.O., but we are not concerned with it 
now, though it is curious that Magistrate 
thought that there was a separate charge 
under each of these two sections, To the 
charge under s, 167, from which I have 
been quoting, were appended by way of 
particulars five items in connection with 
Ward No. IV (Ex. 20) and five in cannec- 
tion with Ward No. V “| 20/1). The 
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Magistrate found that out- of -these ben 
entries specifically charged as. incorrect, 
three were proved to be incorrect to the. 
knowledge of the petitioner—two relating 
to his brother who is showa Nn Ward: 
No, IV as Paras Nath and in Ward No. V. 
as Dr. Paras Nath Gargaya, and one to. 
hie*brother-in-law Sheonarayan Lal in Ward 
No. V. The jearned Magistrate was not pre- 
pared to infer that the accused intended by 
such entries to harm the Congress party but 
he held that “his acts did result in, injuries to. 
persons”—he named two such—“ whose right 
of voting or chance of election was affected.” 
The learned Sessions Judge also held that 
these entries had been definitely proved to 
be incorrect; but according to him “the. 
obvious intention” was “injuring the chance 
of election of the candidates set up by the 
rival party.” The charge spoke both of the 
intent and of the knowledge of the petis 
tioner;- either of these elements 
would be sufficient for a conviction, and. 
while the Magistrate. apparently” found the 
knowledge, the Sessions Judge found the 
intent, though towdrds the end of his judg- 
ment he speaks of the petitioner intending 
to cause or knowing it to be likely that he 
might cause injury by the incorrect entries. 
The Magietrate imposed a fine of Rs. 500 
for the offence, but the Sessions Judge, 
reduced the sentence to Rs. 100 on the 
groynd that the petitioner was 

“evidently a tool in the {hands of the then 
Chairman of the Municipality, who was agparently 


anxious to consolidate his own party and strengthen 
the chances of election of the members of his party.” 


It has been contended on behalf of the’ 
petitioner and the contention was advanced 
in the lower Courts as well—that s. 167 ha 
no applicati¢n to him because he was not 
a public servant as required by the section, 
nor was he, even if taken to be a public 
servant, “charged as such with the pre» 
paration of the electoral rolls” within the. 
meaning of the section. The case for the 
Prosecution was that he was a public servant 
within the eleventh clause of a. 21 of the 
I. P. O. read with Expl, 2 The 
former includes within the definition of 
public servant “every person who holds 
any office in virtue of which-he is empower-" 
ed to prepare. ..an electoral roll.,..' The 
Head Clerk of the Municipality had no 
authority, meraly as Head Olerk, to prepare 
the electoral rolls, but the Ohairman of. 
the Municipality had appointed him to do. 
so in exercise of the power given by r. 13 
(1) of the Municipal Election Rules. This’ 
was, however, before Govt. divided the p 


hip 
Municipality into thé sixteen wards for 
which the’ general election was to bê held 
on*May 11, 1938. Thére was uo fresh appoint. 
-menf--of -fe petitioner by the Chairman: 
under r. £3 (1) after the Govt. Notification 
of Q@ctober; 1937, and it has, there- 
fore, been urged that the petitioner was 
not a public servant nor charged as such 
with the preparation of the rolis, that were 
delivered to the Chairman on Januaty 11, 
1938. There is, however, no dispute that 
tłesò electoral rolls included two ‘rolls 
Exs. 20 and 20/1, written by the petitioner 
himelf. It is also clear that the petitioner 
wrote these rolls {even though he was not 
expressly appointed by the Chairman after 
the Notification of October to do so) for the 
yeason that his earlier appointment under 
the rule was taken to extend to the de- 
ferred election, and taken not by the 
petitioner aloney but by the Chairman as 
well. As the petitioner himself said ina 
statement made in October, 1938, to Pandey 
R. Sahay, one of the*Magistrates who in- 
quired into the mattey, the appointment 
made by the Ohairmanin June or July (to 
prepare electoral rolls) was never revoked. 
Explanation 2 tos. 21, I. P. O. provides that 
wherever the word ‘public servant’ occur, 
they shall be understood of every person 
who is in actual possession of the situation 
of a public servant, whatever legal defect 
there may be in his right to hold that 
situation. The learned Advocate . for the 
petitioner has contended that though this 
explanation may ‘be available in cases where 
eappointments suffer from informality, it 
cannot have any application to a case 
where there was a total absence of authority. 
The explanation, however, speaks of “what- 
ever legal defect theré may be”, and r. 13 (1) 
of the Municipal Election Rules does not 
require the Chairman to make the appoint- 
ment in writing. In the present case 
there was an express appointment of the 
petitioner made in writing by the Chairman 
in June or July, at a time when the 
Municipality was only divided into five 
wards. After the division of the Muni- 
cipality into sixteen wards it became 
necessary to prepare the electoral rolls of 
persons entitled to be registered as voters 
. in each of these new wards, but the 
Chairman made no new appointment for 
this work. The petitioner, however, acted 
as if he had been appointed to do this 
work, and the electoral rolls, two of. which 
-were entirely written by him, were accept- 
ed by the Ohairman when delivered to 
‘him ób January 11, by a locum tenens 
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during thé absénce of the petitioner on 
Bhortdeave. Rule 13(l)of the Election Rules 
does not seem to be intended to deal with 
the manner of appointment af all, and only 
lays down which authority is to appoint 
a person to prepare the rolls. The learned 
Sessions Judge tcok the rule to require 
an express appointment, but, I find it: 
difficult to read this into the rule, and 
the learned Judge himself saw much 
force in the prosecution contention that 

“the very moment the appellant undertook the 
preparation of the electrol rolls, either under a. 
verbal order of the Chairman or purporting to act 
under the powers given to him by the earlier 
order of appointment, he became a public servant 


within the meaning of the eleventh clause ofa. 21 read: 
with Expl. 2.” 


The learned Advocote for the petitioner 
has contended that there is no evidence 
that the petitioner was appointed by any 
verbal order of the Chairman. That may 
be, but there is nothing to prevent such 
an order being fairly inferred from the 
facts that the petitioner had been ex~ 
pressly appointed in June or July and 
appointed because he was the Head Olerk, 
that he continued to be Head Olerk after 
the new division of the Municipality and 
prepared the rolls, and that the Chairman 
who had never revoked the appointment. 
of June or July accepted them. The 
absence of a formal appointment is 
immaterial; the petitioner was indubitably 
‘in actual possession of the eituation of 
a public servant" within the clause and 
the explanation. In my opinion, therefore, 
he was rightly held to be a public servant 
in the circumstances, Section 167 further 
requires that he should be shown, as such 
public servant, to have been charged with 
the preparation of any document ete. It 
has been urged thatthe prosecution fails. 
in this respect for want of an expreas 
order appointing the petitioner to prepare 
the rolls in question. But the words 
“charged in the section is not to be very 
narrowly construed—see Queen-Hmpress v. 
Deodhar Singh (1), a case in which it was 
held that a Sub-Inspector of Police was 
charged with the preparation of a report 
within the meaning ofs, 218 of thel, P. O.. 
(a section which closely resembles s. 107 
and will be again referred to) when it. 
appeared that he submitted sucha report 
in pursuance only of a practice requiring: 
sucha report. The word “charged” does not 
therefore provide any additional defence. 
to the petitioner, It is true, as I have 
already said, that it was no part of his 
(D 27 0144, ` j i 6 
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of s. 21. The -work of preparing -electoral 
Tolis could only fall to him on appoint» 
ment by the Chairman under r. 13 (1), 
For the new elections his appointment 
was implied—in continuation of the former 
express appointment, and it was taken by 
the petitioner nò less than by the Chair- 
man to be an appointment to prepare 
new rolls, which not only made a public 
servant of him but also charged him as 
such with the preparation of the rolls, 
The petitioner's double contention that 
he was not a public servant and was not 
as such public servant charged with the 
preparation of the electoral rolls must, 
therefore, be overruled, 

, It has been further contended on behalf 
of the petitioner that he cannot be said 
to have “framed” the electoral rolls within 
the meaning of s. 167, The contention 
is based on the fact that from January 8, 
1938, to after January 11, 1938, when the 
tolls were delivered to the Chairman, the 
Petitioner was away on: leave, and that 
though the rolls (Exs. 20 and 20/1) had 
‘been written by the petitioner, it was his 
locum tenens, one ‘Shiva Prasad Varma 
who was not examined in the case, that 
signed the rolls and delivered them to 
the Chairman. Tho learned Advocate has 
pointed out that s. 167 speaks of the 
framing of the document by the public 
servant charged with its preparation. He 
has also referred to r. 13 (3) of the 
Election Rules which requires the persons 
appointed to prepare the electoral roll, to 
sign and deliver it to the Chairman, On 
the very face of the sub-rule, however, read 
with sub-r. (1); it is clear that the pres 
paration of the electoral roll is distinct 
‘from signing it and delivering it. As to 
s. 167, it is difficult to see any’ sensible 
difference between the preparation and the 
framing of an electoral roll. According 
to the dictionaries ‘to prepare’ is to make 
ready or make by a regular process, and 
‘to frame’, to construct by combination of 
parts or adaptation to design; and no case 


has been suggested before me in which- 


a person who prepares .a document in the 
-ordinary meaning of the former word could 
yet be said not to. have framed it (provided 
the preparation is complete and final), 
or vise versa. The learned Advocate points 
out that the electoral rolls prepared under 
sub-r, (L)of r. 13 can only be further 
operated on after they 
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edelivéréd to the Chairman. Bat evéii e5Sör 
the signature and the delivery are opera- 
tions subsequent to the preparation unadér 
sub-r. (1); they- would: serveato indicate 
that the preparation was compléte, but 
cannot be said to be essential to the 
framing required by s. 167, for it is not 
atways impossible to show in other ways: 
that the process of preparing was com- 
plete. In Megraj v. Empress (2), it was 
contended that an offence unders. 218 of 
the.I. P O. (a section which deals with the. 
offence of a public servant framing an in- 
correct record, expressed in the same terms. 
asthe offence under s. 167 of framing an 
incorrect document, though with a different 
intent) could not be deemed to have been 
committed as the documents had never: 
been submitted tothe proper authorities, 
The contention was overruled and it was 
held that it was not mnpcessary to con- 
stitute acomplete offence under tha see 
tion that the incorrect document should 
be submitted to another person, or be- 
otherwise used by the writer: 
“The requirements “of the section are satisfied 
if itis shown that the document has been prepared: 
by a public servant charged with its preparation. 
in a manner which he knows to be incorrect and 
with the knowledge that he is thereby likely to 
cause loss tothe public". 5 
and further, . . 
“if after such preparation he ' submits the docu- 
ment, with intent thereby to procure eredit for or 
payment of more than to hisown knowledge is due 
to him, allthe elements of an attempt to cheatin its 


simple or aggravated form (s, 417 or a, 418, I. P; G:). 
would be present.” 


"Tam, therefore, unable to accept the 
contention that because the electoral rolle 
were signed and delivered by Sheo Prasad 
Varma, therefore tha petitioner cannét. 
be said tohave prepared or framed them. 
It was argued below thatthe petitioner's. 
responsibility for the rolls ceased when he 
went on leaveon January 8. `The learned 
Sessions Judge declined to accept this. 
contention because “the making of the 
rolls was entirely in the petitioner's. 
charge. His locum tenens merely signing’ 
and delivering them. It bas been argued 
for the petitioner tht this overlooks the 
consideration that the petitioner might, 
if he had not been away have changed 
his mind in respect of the incorrect 
entries and corrected them before the time- 
came to deliver them to the Ohairman, or 
in other words, that the petitioner had not. 
completed his preparation of the rolls, 
The learned Sessions Judge has observed. 
that no explanation has been - offered: ‘for 


` 
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either. of the two incorrect entries—he WAS. 
thên considering the, entries relating to 
Paras Natb—and that the petitioner could 
not’raise thg plea ‘of bona fide- mistake 
because Pras: Nath was after all his own 
brother. But itis to be noticed that no 
explanation was-called for ‘.on this point 


‘from the petitioner by the trying Magis- 


trate who, as I have already said; was 
not prepared toinfer that thé petitioner 


‘intended to harm the Congress party as 


stated in one part of the charge. There 
is also no suggestion that the petitioner 
went on leave merely to shift . his res 
ponsibility on to his locum tenens;. it 
‘seems clear onthe contrary thathe did 
30 because of the illness of a daughter 
who died in the following month. The 
learned Magistrate took the view that the 
petitioner did not really expect his locum 
“tenang “the officiating fellow”, as he 
put it, to correct this mistake, but left the 
Tolls in the state of completeness which 
is connected by the *word ‘framed’. He 
-added that the fact that the petitioner 
-did not sign them “could only be attribute 
éd eithér to gross carelessness in view of 
‘the. peremptory provisions of r, (13) (3) 
-or tò deep game to have others hauléd up 
-for his mistakes." The former hypothesis, 
however is rather inconsistent ` with the 
Magistrate's view that the petitioner did 
notexpect his locum-tenans to correct his 
mistakes, and the latter, with his findihg 
‘that the-petitioner was pot convincingly 
shown ‘fo have jntended- to harm. the 
‘Congress party. The learned Advocate 
for the petitioner has laid stress ‘on this 


observation ‘of thé Magistrate as Suggesting 


that he was not really convinced that the 
petitioner had left: the rolls. ine a state of 
completeness, We cannot, in the circum- 
‘stances of this case, exclude as too remote 
‘the poasibility that if the petitioner had 
remained on duty, he might have correct- 
-ed the incorrect entries before signing 
and delivering the rolls. The “petitioner 
was not asked to _ explain why he had 
-made the incorrect ' "entries, 
therefore, only corjecttfre what -was hap- 
pening. As the Sessions Judge~has eaid 
the petitioner was only a tool in the hands 
-of the then Ohairman of the Munici- 
pality, and, the latter was apparently 
anxious to consolidate his own party and 
strengthen the chances of election of the 
members of his party. This influence 
may not inconceivably have waned in the 
party politics of the time before the date 
‘for delivering the roll to the Ohairman, 
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and we can,” 


f 19410 


opposed ashe was to -the -.party of the 
Ministry then in power. 
Advocate for the 
out that under ‘the Election Rules the 
rolls handed over to the Ohairman , were 


tabe published as draft rolls only, being 


‘finally settled by a revising committee 


which wasnot tobe appointed by the 


Chairman and which was to hear claims and | 


objections invited; by notice public notice. 
Tke value of the draft rolls must, therefore 
not be exaggerated. And this makes it even 
Jess improbable that the mistakes as the 
Magistrate - apparently regarded them 
might have been corrected before January 
11, if the petitioner had not been compelled 
to go on leave for urgent. private reasons, 
Itis at any rate, difficult on the record 
of this case to hold-that when the petitioner 
went on leave on January 8, he had done 
tothe electoral rolls all that he intended 
to do, and could have done before the 
time came to deliver them to the Ohair- 
man. 
Evi. Act places “upon the petitioner the 
burden of proving facts especially within 
his knowledge. But as was pointed out 
in U. Damapala v. Emperor (3) this section 
cannot be used to support a conviction 
unless the offence is convincingly- brought 
home to the accused person, . There is 
further the failure of the Magistrate to 
question the petitioner onthe point, For 

8.167 to apply the preparing and framing 
miel be complete and final so far as the 
author is concerned, and it is difficult to, 
exclude anything that it would have been 
permissible for the petitioner to do to the 
rolls until the time came for his signiag- 
them and delivering them. It has also 
not been found that the petitioner handed 
the papers over to his locum tenens as 
completed rolls. I consider it extremely 
doubtful in the circumstances whether the 
Petitioner could be properly held to have: 
framed the electoral: rolls in the sense of 
final preparation. I must accordingly allow 


«this application and set aside the convic- 


tion and sentence passed upon the peti- 
tioner, Should the fine ` imposed upon the 
petitioner haye been paid, it must Be 
refunded to him on application. 

8. + Application atlowed: 


a 14 R 666; 168Ind, Cas. 193; AIR 1937 Rang 
9 R Rang. 340; 38 Or. LJ 594 (FB,) 


y The” learned : 
petitioner has pointed 


Lam not unaware thats, 106 of the: 


a . 


1941 < WAJID ALI MOHAMMAD RAPIQ V. BENGAL & NORTH-WESTERN RY. (ALL.) 


«ALLAHABAD HIGH COURT ak ` 

: Civil Revision Application No. 38 of 1940 
: - November 7, 1940 ra 4, 
: CoLLIsTER, J. ; ; 
Frru Sheikh WAJID ALI MOHAMMAD, - 
- RAFIQ—PLAINTIFF—APPLICANT be 
versus ; 

‘BENGAL axb NORTH WESTERN 

-RAILWAY Co. AND ANOTHER—DEFENDANTS 

— OPPOSITE Party x 

Railways Act (IX of 1890), s. 72—Risk nòte 
form H—“ Misconduct’, meaning of—Duty of Court 
Railway held not guilty of misconduct. 

The word ‘ misconduct’ in risk note Form H 
means ‘‘improper conduct.’ + The Court has in 
eases of this sort to consider all the facts and cir- 
cumstances and then arrive at a conclusion as to whe- 
ther the conduct of the railway employees was such as 
to render the railway administration liable in damages 
upon a reasonable view of the matter. If itis esta- 
blished that, the employees of the railway administra- 
tion, in defiance -of the ordinary practice, placed tins 
of molasses in the wagon which contained the plaint- 
iff’s yarn consignment or alternatively, if they placed 
the plaintiff’s consignment in a wagon which contained 
tins of molasses, it must be held that they acted 
recklessly, knowing that contamination and damage 
would bea likely and probable result, and that by 
their conduct they showed themselves to be indiffer- 
ent to such results. Where, however, the plaintiff has 
merely proved that the packages were received in 
good condition at the station from which they were 
despatched and that they were found tobe damaged 
by molasses on arrival at the destination, the rail- 
way cannot beheld to be- guilty of misconduct in the 
absence. of proof that they placed tins of molasses «in 
the wagon containing the plaintiff's yarn consignment. 
147 Ind. Cas. 752 (2), 148 Ind. Cas.. 396 (3) and 144 
Ind. Cas. 113 (4); referred to, 80 Ind. Cas. 737 (1), 
distinguished. , an 

C. R. App. against the order of the Judge, 
Small Cause Court, Ballia, dated September" 
28, 1939. g : 

Mr. Mushtaq Ahmad, for the Applicant. 

Mr. B. Malik, for the Opposite Party. 


Order.—This is ai application in revi- 
sion under s. 25, Small Cause Courts Act. 
The applicant was the plaintiff in a suit to 
which the defendants were thè- Bengal & 
North Western Railway Company and the 
Bombay Baroda, & Central India Railway 
Co. The facts may be briefly stated thus : 
A consignment of five packages of yarn 


ka 


was despatched to the plaintiff three being. 


sent by firm Nehal Chand Baldeo Sahai- 
and two by Shambhu Nath. ‘he consign- 
ment,was despatched under risk note form 
H fromthe Gwaltoli Station at Cawnpore to 
the addiéss of the plaintiff at Ballia. On 
arrival thépackages were found to be soiled 
with molasses, and the plaintiff accordingly 
instituted aguit for damages against the twos 
railway compaiies. The learned Judge has 
dismissed the-suit, finding that the-defend- 
ant companies are not liable for any da- 
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“mages under the. terms of risk- note fofm 
H. He-has mainly relied upon 4 decision of 
this Court, in E- I. ‘Ry, Co." Ltd. v. Lala 
Janki Prasad’ (1) but in that.ca8e a risk mote 
which is no longer in force and whose 


- . terms differed ‘materially from the. Risk Note. 


Form. H with whieh we are now concerned: 
wis under consideration. 
. It is nowhere pleaded bythe defendants 
that the goods were in a damaged condition 
when they were brought to.the Gwaltoli sta- 
tion:for despatch and it ‘may safely he pre- 
sumed that they were undamaged at that 
time; otherwise they would not have been 
accepted.: And it is an admittedefact that 
on atrival-at Ballia the packages were 
soiled on one side with molasses. The-learn- 
ed Judgé says : á 
“At the most, due to neglect of the servants of either- 


e 


of the railway companies, tins of molasses wese 
placed in the bogie in which the bales in suit were 
placed.” A > ý 


On the assumption that this is a finding of 
fact, it is contended for the plaintiff that 
the defendants are” liable for the damage 
caused tothe packages. Risk note-form H 
provides that-in“tonsideration for “the con. 
signment being charged for at reduced rates 
the cosignor does. 


‘a hereby, agree and undertake to hold the said 
railway administration harmless and free from any loss, 
destruction or deterioration of damages to all or 
of such consignment from any cause whatever except 
upon proof that such loss, destruction, deterioration or 
dansage arose from the misconduct of the railway 
administration’s servants.” : 


Then follow certain provisos with which 
we are not concerned. The issue therefore 
is whether the plaintiff has proved miscone 
duct on the part of the-defendants with- 
in the meaning of the word as used in this 
risk note. ¿I have been referred to a consi- 
derable nunfbei” of authorities mostly from 
other High Courts; which disclose a some- 
what confusing diversity of view -as regards 
the proper definition of the word “miscon- 
duct” in risk note form.H. In M. & S. M. Ey.. 
Co. Lid v. Sunderjee Kalidas (2),it was ob- 
served as follows : a : ae 
. “....misconduct is not neéessarily established by 
proving even culpable negligence .... misconduct is 
something „opposed to accident or negligence; it is the 
intentional doing of something which the doer knows to 


he wrong, or which he doss recklessly, not caring what 
the result may be.” 


In Jamunadas Ramjas v. E. I. Ry. Co. 
Ltd. (3), it was held that “misconduct” would 
ordinarily mean failure to do what is te- 

(1) AI R19% AU. 605; 80 Ind. Cas. 737; L R5 A; 
586 Civ. 70 o o n 


.(2)-A I R 1933 Cal. 742; 147 Ind, Cas, 752; 60 0 996; 
57 ČL J 281; 6 R C356. ` ati 


oe Be 
(3) A I R 1933, Pat. 630; 148 Ind, Cas. 396; 6 RP 
454. i = 
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quired ofa person to be done. In that cases 
rain water had leaked into a wagon and had 
damaged a consignment of grain, and. the 
learned Judge at p. 632* says : ` 

“Certainly i? was the duty of, the railway admini- 
stration to provide against such ordinary contingency 
such as rain water forcing itself into the- wagon and 
causing damage.to grain, etc. in jt. The fact that the 
rain water did enter the wagon and caused damage to 
the plaintiff's consignment is itself sufficient to show that 
proper and requisite precautions were not® taken by the 
railway administration to. provide against such contin- 
gency.” 

“Between these: two somewhat extreme 

views as to the meaning of “misconduct” 
there are many other definitions by learned 
_ Judges which I do not. think it necessary to 
cite in this judgment. ; The only case from 
our own High Court to which I have ‘been. 
referred in ‘which the meaning of ! ‘miscon- 
duct”: has -heen considered is “Seer etary of 
State v. Madhuri Das Narain Das (4) in 
which there-‘is anevbiter’ dictum of Niamat- 
ullah, J. to the following effect: |, 
-<T "may... note that the word “miseonduet” oc- 
curring-in risk -note.B is of, wider import than the 
popular: sense: in which that word. is used. Want‘ of 
proper. care and, caution may gimount:to misconduct 
within the meaning of the risk note B. A’ mistake in 
the préparation of the railway receipt which throws 
doubt.on the identity -of-the consignment’ to w hich it 
relates is a misconduct in-the above sense.” 

‘Admittedly’ the terms of risk note B- as 
. now in force are similar to the terms of risk 
nòte H; It seems'to me that it will serve no 
very useful purpose to. attempt a general de- 
finition of “misconduet” in risk note form°H. 
But if I did venture upon one, I should say 
that the Simplest apd most nion-committal de- 
finition of the word would be improper ‘con- 
duct.” -What-the Court has to‘do in’cases of 
this’ sort is to consider all thée* facts and 
circumstahces and then arrive at a conclusion 
as--to whether-the conduct ofthe ‘railway 
employees: was such as to.render the railway 
adininistration liable 
reasonable view of the matter. Tt was admit- 
ted in the present case by two of the deferice 
witnesses, one of whom is the Traffic Inspec- 
tor of Claims of the B. & N. W. Ry. Co., that 
molasses or other fluid substances are not 
placed: in the same wagon with yarn, etg., 
ahd the obvious Yeason*for this is the danger 
.of the: packages of yarn or other similar 
goods suffering -contamination and damage. 
This being the practice of the company, it 
seems to methat if it is established that the 
employees of the railway administration, in 

defiance of the ordinary practice, placed tins 
of molasses in the wagon which contained the 


“@MATLR 1933- AlL- 477; 144 Ind. Cas. 113; 55 A 
625; (1933) A L J 966; Ind. Rul. (1933) All. 381. 


“*Pagoof A. I. N. 1933 Pat —[Fd] 





WAJID: ALI MOHAMMAD RAFIQ V. BENGAL È NORTH WESTERN RY. (ALL), 


in damages upon a - 


194 10 


plaintiffs consignment or alternatively, if 
they Placed the “plaintiff's consignment in a 
wagon* which contained tins of “molasses, it 
must be held that they acted recklessly, 
kpowing that contamination and damage 
would be likely and probable result, and 
that by their conduct they showed themselves 
to be indifferent to such results. .If this has 
been proved to-the satisfaction of the Court, 
I should hold. that the plaintiff has establish- 
ed misconduct on the part of the defendants 
within the meaning of risk note H. . 

But has this been proved í ? When thë 
learned Judge says that “ab the most” there 
was neglect of the employees by placing 
tins of “molasses in ‘the same, wagon, ‘this 
does not appéar to have been” a finding of, ` 
‘fact on his part; all.that he was. attempting 
to do wasto put the case at its highest on 
behalf of the plaintiff. Since therefore I am 


‘not bound by any finding of fact. I am free’ 


to consider whether on the . proved facts: 
misconduct has been committed. It is a curi- 
ous fact that either of the-two witnesses 
for the defendants was asked the obvious 
question whether tins of molasses were or 
were not placed i in the wagon containing the 
plaintiff's consignment between Gowaltoli 
station and Ballia. What the plaintiff has 
proved is that the packages were received in 
good condition at the Gwaltoli station and 
that they were found to be damaged by 
molasses on arrival at Ballia. The question 
is whether this is enough to prove miscon- 
duct on the part of the “railway administra- 
tion, Learned Counsel for the defendants 
contends that the damage may have been 
caused in several ways; for instance, he says 
that while the packages were on the railway 
premises at the Gwaltoli station, a tin of 
molasses somewhere in the vicinity may have 
leaked and the molasses may have trickled 
as far as the packages in question and so 
caused the damage. [am bound to concede 
that there are possibilities of this kind and in 
such a case, although there might be negli- 
gence of some sort, 1 do not think that it 
would necessarily amount to “misconduct” 
on the part of the railway administration. It 
was for the plaintiff to.prove misconduct, 
but as I have already said, all that he has 
established is that the goods were found to 
be damaged on arrival at Ballia, he does not 
appear to. have made-any attempt whatsoever 
by cross-examining the witnesses for the 
defence to elicit what was the act or what 


. were the acts of the railway employees which 


resulted in this damage. As I said before, 
if the plaintiff had proved—as he probably 
could have. done without much. difficulty — 
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that molasses had been placed:in the same 
wagon and if there was a finding to this 
effect, Ishould have allowed this reVision; 
but as it is I am of opinion that misconduét 
has not been proved. . This being my view, I 
dismiss this application with costs. 


5. Application dismissed. 


, 





BOMBAY HIGH COURT 
Criminal Appeal No. 404 of 1940 
. ‘November 22, 1940 
_ _ Beaumont, O. J. AND SEN, J. 
I GULAMHUSSEIN ATIBHOY, _ 
JARIWALLA—Accussep—APPELLANT 
ae Versus ~~ PS 

EMPEROR—Opposirs Party - 
Mussalman Wakf Act (XLII of 1923 as amended in 
Bombay by Act XVIII of 1935), ss. 2 (e), 3, 5,10-B— 
Trustee, tf can dedicate—Applicability of Act to any 
property of waqt within jurisdiction of local Court 
—S. 6," scope of—S. 10-B—Mussalman Waqf Rules, 
1936, r. 26— Person failing to deliver accounts under 
s. 3 —Court holding that person fell within terms of 
Act and directing papers to be sent to Public Prose- 
outon = Lhere was held sufficient compliance with 

7,26. - aja : 

It cannot be said that the only person who can 
dedicate a property must bea beneficial owner; a trustee 
can also dedicate. The collection of money on terms 
which made it charitable in the hands of the trustees 
who held it, their subsequent investment of that money 
in immovable property, and their declaration of a trust 
of that immovable property for the charitable purpose for 

which it was held constitutes a good dedication. 
A mutwalli with property within the local limits of 


the Small Cause Court at Bombay, has to furnish under 


s, 3 the required particulars, although other properties 
of the wagf may be situate and those who benefit from 
the waqf may be resident, outside Bombay or. outside 
British India. The Act applies to any property of a 
waqf within the jurisdiction of the local Court. 

There cannot be an offence under s. 5 unless a state- 
ment has been delivered under s. 3. 

The accused was called upon to deliver accounts 
under s. 3, Mussalman Waqi Act, and he failed to do 
so. Thereupon the Court,—the Ohief Judge of the 
Small Cause Court —holding that the accused fell with- 
in the terms of the Act, directed that the papers be sent 
to the Public Prosecutor in order that he might take the 
appropriate action : R 

Held, that there was sufficient compliance with r. 26 
of Mussalman Waqf Rules, 1936, as required by 
s. 10-B though it would be better in order to avoid 
any question, that formal sanction should he given in- 
dependently of the judginent. 


Or. A. from the conviction and sentence 
passed by the Chief Presidency Magistrate, 
Bombay. 


Sir Jamshedji Kanga and Mr. R. M. 
Shah, for the Accused. 


- Messrs. M. C. Setaluad (Advocate-General) 
and R. A. Jahagirdar, (Govt. Pleader), for 
the Crown. : ` A i 
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“ Beaumont, C. J.—This is an appeal by” 
the accused against his conviction by ‘the 
Chief Presidency Magistrate, Bombay, ureder 
s. 10, Mussalman Waqf Act (XLII of 1923); 
for failure to comply with ss. 3 and 5 of the 
said Act. The facts are not in disputeeso far 
as they are material for the present purpose.’ 
The accused with others collected monies’ 
from Dawogdi Bohras at Sunnel, which is in’ 
the Indore State, for the purpose of building 
a Madressa at Sunnel, and a Madressa was” 
duly built. On Fébruary 26, 1932, the trus- 
tees of the Madressa purchased an immov- 
able property at Bhoiwada in Bombay out 
of the funds belonging to the Madyessa, and 
on December 7, 1934, they executed a de- 


‘. Claration of trust, which is Ex. D, admitting 


that they had purchased the Bhoiwada pro- 
perty out of monies collected from Dawoodi 
Bohras at Sunnel for the support of a Mad- 
ressa of Sunnel, and deglaring that they 
held the property upon trust, in substance, 
for the Madressa. The appellant was called 
upon to deliver acceunts under s. 3, Mussal: 
man Waqf Act, and he failed to do so: There- 


upon the Court,.that is the Chief Judge of . 


the Smal] Cause Court at Bombay who is the 
Court for the purposes of this case—holding 
that.the appellant fell within the terms of 
the “Act, directed that the papers be sent to 
the Public Prosecutor of Bombay in order 
that he might take the appropriate action: 
Thjs was doné, and the learned Chief Presi- 
dency Magistrate convicted the accused under 
ss. 3 and 5, Mussalman Waqf Act. e : 
"Four points have beens taken in appeal. 
The first is that the necessary sanction to the 
prosecution has not been given. By the 
Myssalman Waqf (Bom. Amendment) Act 
which is Bom. Act, XVIII of 1935, s. 13, there 
was added*to the principal Act s. 10-B 
which directs that “no prosecution under this 
Act shall be instituted except by or with the 
previous sanction of the Court given in the 
prescribed manner.” The prescribed manner 
means the manner prescribed by rules under 
the principal Act. Rule 26 of the Bom. Mus- 
salman Waqf Rules, 1936, provides that the 
order of sanction shall state the offence in res- 
pect of which the accused is to be prosecuted. 
In my opinion, the last sentence of the judg- 
ment of the learned Chief Judge of the 
Small Cause Court in which he holds that the 
appellant has committed default by failing to 
file particulars and accounts, as required by 
ss. 3 and 5, Mussalman Waqf Act, in respect 
of this property and has thus rendered him- 
self ` liable to be prosecuted under s. 10 and 
in which hedirects the papers to be sent to 
the Public’ Prosecutor for taking necessary 
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e 
action against the appellant sufficiently com-, 
plies with r. 26 though it might be better in 
futuge in order to avoid any question, that 
formal sanction should be given independent- 
ly of the judgment. 
The ,second point taken is that a truste 
cannot create a wagf and the third point is 
that there can be no wégf of a foreign 
charity. These points can be dealt with 
together, because they both turn ®n the defi- 
nition of “waqf”’ and the terms of s. 3 of the 
prigcipal Act. Section 3 provides that with- 
in six months from the commencement of this 
Act every mutwalli shall furnish to the Court 
within the local limits of whose jurisdiction 
the property of the waqf of which he is the 
mutwalli is situated, a statement containing 
the particulars prescribed. So that if one 
finds a mutwalli with property within the 
local limits of the Small Cause Court at 
Bémbay, it seems to me clear that he has to 
furnish the requfred particulars, although 
other properties of the waqf may be situate 
and those who benefit from the waqf may 
be resident, outside Bombay or outside 
British India. That disposes of the conten- 
tion that the Act does not apply to a foreign ` 
waqf. It applies to any property of a waqf 
within the jurisdiction of thelocal Court. 
Then we have to see what is the meaning 
of “wagf” in order to deal with the point 
that a trustee cannot create a wagf. Now, 
“waqf” is defined in s. 2 (e) of the principal 
Act and we are only concerned with tRat 
definition, and we are not concerned with the 
question often diffigult as to whether a parti- 
cular trust constitutes a wagf under Muham- 
thadan Law. Under the definition in this 
Act “wagf’ means the permanent dedica- 
tidn by a person professing the Mussalnian 
faith of any property for any purpose re- 
cognized by the Mussalman Law as reli- 
gious, pious or charitable. It is not disputed 
that the purpose of benefiting the Madressa 
at Sunnel is a purpose recognized as charit- 
able by the Mussalman Law; but itis argued 
that there has been no permanent dedica- 
tion by a person professing the Mussalman 
faith, because it is said that the only person 
who can dedicate a property must be a 
beneficial owner and a trustee cannot dedi- 
cate. I. know of. no authority for that pro- 
position, though of course a trustee must 
keep within the terms of his trust, but in 
any event the dedication here was not merely 
the declaration of trust of 1934 by trustees. 
- The dedication is constituted by the collec- 
tion of money on terms which made it 
charitable in the hands of the trustees who 
held -it, their subsequent investment of that 
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money in immovable property, and their 
declaration of a trust of that immovable pro- 
perty for the charitable purpose for which 
it was held. That, to my mind, constitutes a 
good dedication. In my opinion therefore the 
learned Chief Judge of the Small Cause Court 
was right in holding that this was wagf pro- 
perty and the learned Chief Presidency 
Magistrate was similarly right. 

Then the fourth point taken is that the 
conviction under s. 5, Mussalman Waqf Act, 
is bad, because s. 5 cannot come into opera- 
tion unléss s. 3 has been complied with. It 
is not an argument which invokes my sym- 
pathy, because it really enable the accused to 
escape from the consequences of a breach of | 
s. 5 by his own wrong in committing a breach : 
of s. 3; but, on the wording of s.5, I do 
not see any answer to the argument. Sec- 
tion 5 provides that within three months after 
March 31, next following the date on which 
the statement referred to in s. 3 has been 
furnished and thereafter within three months ' 
of March 31, in every year, every muiwalli: 
shall prepare and furnish to the Court a 
certain statement; but unless a statement has 
been furnished under s. 3, there is no date 
within which he is required to furnish a 
statement under s. 5 and it seems to me that 
on the wording of s. 5, there cannot be an 
offence under that section unless a statement 
has been delivered under s. 3. I think there- 
fore that we must set aside the conviction 
under s. 5, but we uphold the conviction 
under s. 3. The fine of Rs. 200 imposed 
under s. 5 to be refunded. 


Sen, J.—I agree. | 
s. l Order accordingly: 


e M 


CALCUTTA HIGH COURT | 
Appeal No. 264 of 1940 
May 7, 1940 
HENDERSON, J. 
GOLAM MORTUZA MOULILIK— 
DEFENDANT No. 1—APPELLANT 
Versus 

Munshi MANIRUDDIN AHAMAD, 

PLAINTIFF AND OTHERS—RESPONDENTS 

Bengal Village Local Self-Government Act (V of 
1919), s. 17-A—Question whether person is properly 
elected as president of Union Board—Jurisdiction 
of Civil Court to decide—Rules for election of 
president—Suit for declaration that rival candidate , 
is not properly elected president—Plaintiff, if canbe 
declared president. 

The Civil Courts have jurisdiction unless their 
jurisdiction has been definitely taken away. . There 
is no section in the Bengal Village Local Self-Govt. 
Act which takes away the jurisdiction of the (ivil 
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Courts to decide that certain person is not properly 
elected as a president of a Union Board. 

“In a suit by a candidate for a declaration, that his 
rival candidate is not properly elected as a president 
of the Union Board, the plaintiff is not entitled to a 
declaration that he (the plaintiff) is the president un- 
less it has been found that under the rules made by 
he, Dose Govt. he has been duly elected as presi- 
ent. 


j Mr. Radhika Ranjan Guha, for the Appel- 
ant. 


Mr. Hemendra Kumar-Das, for the Res- 
pondents. 


Judgment.—This appeal is by defendant 
No. 1. The question at issue between the 
parties is whether defendant. No. 1 or the 
plaintiff has been elected as president of 
a certain Union Board in the District of 
Dacca. There are altogether nine mem- 
bers of the board. They were all present 
at the election. As required by the rules, 
the circle officer presided over the meeting. 
The plaintiff obtained six votes, defendant 
No. 1, the remaining three. Both the plain- 
tiff and defendant No. 1 voted for them- 
selves. After the votes had been recorded, 
the circle officer on most flimsy grounds 
ignored three of the votes given in favour 
of the plaintiff, pretended that each candi- 
date had no equal number of votes and 
proceeded to give his casting vote in fav- 
our of defendant No. 1. The finding of 
the Munsif that he was acting in collusion 
with defendant No. 1 is fully justified. 
The plaintiff then instituted the present 
suit and obtained a decree. Defendant 
No. lappealed without success to the Dis- 
trict Court and now appeals to this Court. 
The first ground urged in support of the 
appeal is that- the Civil Courts have no 
jurisdiction to decide the question and that 
the suit ought to have been dismissed as 
incompetent. There can be no question that 
the Civil Courts have jurisdiction unless their 
jurisdiction has been definitely taken away. 
It cannot even be pretended that there is 
any section in the Bengal Village Local 
Self-Govt. Act. which takes away the juris- 
diction of the Courts. There is merely an 
agreement based upon analogy. Section 17-A 
is concerned with the election of members 
of a Union Board. It provides that such 
an election shall not bé called in question 
in any Court. Then s. 17-B provides a 
special tribunal for deciding such disputes. - - 

The present suit has nothing to do with 
the election of a member of a Union Board. 
16 is not the plaintiff's case that the appel- 
lant has been improperly elected. It is not 
disputed that he is a member of the Union 
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*Board. It cannot possibly. be argued that, 
because a special tribunal has been provided 
to-deal with election disputes, a precigely 
similar tribunal must by implisation be pro- 
vided to decide questions about the elec- 
tion of a president. There is no congection 
whatever between the two causes of action. 


“As the jurisdictién of the Courts has not 


been excluded the Munsif was entitled to 
entertain and decide the suit. The second 
‘ground urged in support of the appeal is 
with regard to the relief granted. It, is 
contended. that the plaintiff should only be 
given a declaration to the effect that the 
appellant is not the president and that it 
should then be left to the Distsict Board 
to appoint a president under the provi- 
sions of s. 8 of the Act. The precise relief 
to which the plaintiff is entitled must of 
course depend upon the findings in a par- 
ticular case. Certainly the plaintiff is ndt 
entitled to a declaration that he is the 
president unless it has been found that 
‘under the rules made by the Local Govt. 
he has been duly elected as president. 
Rule 32 provides*that the candidate for 
whom there is the largest number of votes 
shall be declared by the presiding officer 
to be the president of the Board. The 
plaintiff's case is that he obtained six 
votes while the appellant obtained only 
three. If he can establish this case then 
unger the rules he.is entitled to a de- 
claration that he has been properly elected 
president of the Board. . 

Both the Courts belowe have found that 
the respondent obtained six votes. He exa- 
mined the members who: voted for hint 
and he is supported by their evidence. 
The first vote he obtained was his own 
vote. The’ circle officer disallowed this on 
the ground that he had not signed the 
paper. The finding of the Munsif is that 


- this was due to the trickery of the circle 


officer. The plaintiff was given to under- 
stand that he might sign his name on.a 
piece of paper in order to show that he 
was a candidate. Then when he after- 
wards' discovered that this was supposed 
to be the voting paper he asked that it 
might be returned to him so that he might 
affix his signature. The circle officer re- 
fused to do this. It is not. disputed on 
behalf of the respondent that under the 
rules voting papers require to be ‘signed. 
There can be no question that this paper 
was notsigned. The Circle Officer ought to 
have returned it to the plaintiff in order 
that he might sign it. Of the next. two 
papers, one was given in favour of Sheikh 
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Manfruddin and the other in favour of 
*"Mtnshi Maniruddin. I do not pretend to 
understand’ how the circle officer can have 
thotght that, these two papers might have 
been meant to be votes in favour of the 
appellant whose name is Golam Mortuza 
Moulik. There cannot be any question 
that the decision of thee Courts -below sto 
the effect that the plaintiff obtained six 
votes is the only decision whith could be 
Supported by the evidence. Finally it was 
argued that in deciding this question the 
le@rned Judge and the learned Munsif im- 
ported their own personal knowledge. They 
know nothing whatever about’ the parties 
to the case or what their names are. The 
learned Judge certainly says .that to any- 
one having a smattering of Arabic, it would 
be clear that ‘Maniruddin’ is the real name ; 

Munshi” is an honorific title. I myself 
cannot even pretend to have a smatter- 
ing of Arabic Wut I know perfectly well 
that “Munshi” may be a title, and I have 
no doubt whatever that the circle officer 
ignored these votes “on merely flimsy 
grounds. The appeal aceordingly fails and 
“is dismissed with costs. 


“oD. . ‘Appeal dismissed. 





4 - MADRAS HIGH COURT 
Special Bench 
O. P. No. 110 of 1940 
. September 25, 1940 
LEACH, O. J. KING AND PATANJALI 
. SASTRI, JJ. 
* COMMISSIONER or INCOME-TAX, 
MADRAS—PETITIONER 


. | versus ig 
S. M. S. KARUPPIAH PILLAY, MADURA 
— RESPONDENT 


Income Tax Act (XI of 1922), ss. 26 (2), 44—Part- 
ner continuing business of partnership after its dis- 
solution—Whether succeeds to business within s. 26 (2) 
—S. 44, tf applies. 
_ A firm for the purposes of assessment to income-tax 
ig an entity quite distinct from the partners who com- 

ose it. Consequently where a partner carries on the 

usiness of the partnership after dissolution of the part- 
nership, he succeeds to the lausiness within the meaning 
of s. 26 (2) and s. 44 does not apply to such a case, Karu- 
ppaswami Mooppanar v. Commissioner of Income-tax 
Madras (1), 181 Ind. Cas. 525 (2), 148 Ind. Cas. 594 (3) 
and Faraday, Rodgers £ Eller v. Cartner (4), relied 
on, 159 Ind. Cas. 840 (5), explained. 


O. P. reference by the Commissioner of 
Income-tax, Madras. 


Mr. K. V. Sesha Ayyangar, for the 
Petitioner. 


Mr. V. Ramaswami Tyer, for the Respon- 
dent. i a 
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Leach, C. J—The main question raised 
in this reference is whether a partner who 
continsies the partnership business after 
the dissolution of the partnership succeeds 
to the business within the meaning of s. 26 
(2), Income Tax Act, 1922. On September 
16, 1935 the assessee and one Venkatarama 
Ayyar entered into a partnership for the 
production and exhibition of a cinema film 
called “Pathi Bhakthi.” The partnership 
continued until the month of May of the 
following year, when Venkatarama Ayyar 
retired from the partnership and was paid 
the amount of the profits which represented 
his share, namely the sum of Rs. 9,524. 
Thereafter the film was exhibited by the 
assessee for his own benefit. For the 
assessment year 1937-38 the income-tax 
authorities assessed Venkatarama Ayyar in 
respect of this sum of Rs. 9,524 and he paid 
the tax, but later the income-tax authorities 
considered that they were wrong in so doing, 
and to have the question settled, the 
Commissioner of Income-tax has, under the 
provisions of s. 66 (2) of the Act referred the 
following question : 

“Whether the provisions of s. 26 (1) or s. 26 (2) 
of the Act are applicable to this case and the peti- 
tioner is liable to be assessed on the sum of Rs. 9,524 


which : represents the ex-partner’s share of the pro- 
fits of the film business.” 


Jn his statement of the case the Commis- 
sioner has very properly stated that should 
the Court answer this question against the 
assessee he would exclude the sum of 
Rs. 9,524 from the assessment of Venkata- 
rama Ayyar, who, of course, would there- 
upon be entitled toa refund. Section 26 (2) 
reads as follows : 

“Where at the time of making an assessment 
under s. 23, it is found that the person carrying 
on any business, profession or vocation has been 
succeeded in such capacity by another person, the 
assessment shall be made on such person succeed- 
ing, as if he had been carrying on the business, 
profession or vocation throughout the previous year, 
and as if he had received the whole of the profits 
for that year.” 


For the assessee itis said that inasmuch 
as he was a partner in the business of 
exhibiting this film before he acquired the 
right to exhibit it for his sole henefit there 
could be no succession, because as part owner 
of the business he could not succeed to 
himself. This argumeut ignores the fact 
that a partner-is not the partnership. A 
firm for the purposes of assessment to 
income-tax is an entity quite distinct from 
the partners who compose it. In two cases 
which have come before this Court it has 
been accepted that where a partner carries 
on the business of the partnership after 
dissolution he does “succeed” within the 
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meaning of s 26 (2). These cases’ are 
Karuppaswami Mooppanar v. Commissioner 
of Income-tax, Madras (1) and Commis- 
stoner of Income-tax, Madras v. Muthu- 
karuppan Chettiar (2). For the assessee, 
it has been suggested that the judgments ‘in 
these cases cannot be regarded as deciding 
the question because this proposition was not 
disputed. It is true that the argument 
which has been addressed to this Court was 
not addressed to the Court in the two cases 
mentioned; but the cases cannot be ignored 
for this reason. Obviously it was not con- 
sidered to be worth while taking the point. 
If the partnership is an entity distinct 
from the partners there must be succession 
in circumstances such as we have here. The 


Rangoon High Court took the same view in- 


Commissioner of Income-tax, Burma v. 
N. N. Firm (3) and the same ‘view has 
been taken in England: see Faraday, 
Rodgers & Eller v. Cartner (4). 

In the course of his arguments, Mr. 
Ramaswami Ayyar has suggested that the 
decision of this Court in Kesava Rao v. 
Commissioner of Income-tax, Madras (5) 
has application here, but this cannot be 
accepted. There the Court was merely 
concerned with the question whether there 
could be succession within the meaning of 
s. 26 (2) in the case of the death of one mem- 
ber of a joint Hindu family. It was held 
that there could not be. It was not a matter 
of succession at all. It was a matter of 
survivorship. The family remained joint, 
notwithstanding the death of the member. 
Inno sense of the word could it be said that 
there was succession or a change in the 
identity of the assessee. It has been also 
argued on behalf of the asseesee, that as 
Venkatarama Ayyar has paid the tax on 
the Rs. 9,524, there cannot be a fresh assess- 
ment by reason of the provisions ofs. 44 of 
the Act. That section says: 


“Where any business, profession or vocation car- 
tied on by a firm has been discontinued, every 
person who was at the time of such discontinuance 
a member’ of such firm shall be jointly and sever- 
ally Hable for the amount of the tax payable 
in respect of fhe income, profits and gains of the 
firm.” : g 

~ This section only applies when there has 
been a discontinuance of the business, which 


(1) 2ITR 284; 71 T O 283(8 B). 
. Q)IL R (1939) Mad. 269; 181 Ind. Cas. 525; AI R 
1939 Mad. 376; (1939) 1 M L J 482; 7 IT R 29; (1939) 
M WN 214; 49 L W 399; 11 R M 828 (5 B). 
- (8) 11 R 501; 148 Ind. .Cas. 594; A IR 1934 Rang. 
18; 2 IT R85; 6 R Rang. 235 (8 B). 
= (4) (1927) 11 Tax Cas. 565, ; 

(5) 59 M 377; 159 Ind. \Cas. 810; A I R 1936 Mad. 
67; 70 ML J 13; 3 LT R 339; (1935) M W N 1237;8 R 
M 553; 43 L W-155 (FB), AK z 
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ds not the case here. The section -say8 that 
if a business is discontinued the” partn®rs 
shall nevertheless be jointly aud ‘severally 
liable‘ for the. profits which had béen earfted. 
Weare not concerned Here with a. case 
where there has been a discoritinuaiice of 
the business. We are concerned witha case 
where the same business has been carried 
on by one of the partners, and éarfied.on 
without any break. In such .a case. the 
section which’ is applicable is s. 26 (2).and 
not s. 44. ‘For-the reasons indicated We 
answer the question referred in the afria- 
tive. The Commissioner is entitled? to “his 
costs, Rs. 250. Bg, Meath 


. A p 6 : 5 = : 5 
N.-S, Answered-in affirniative.- 





CALCUTTA HIGH COURT p: 
Suit No. 511 of 1937 i 
April 11, 1940 
7 AMEER ALI, J. a 
SOHONLALDAGA—PLAINTIEFF - 
g VÊTSUS - - ~ 
SREEGHAND DAGA AND ANOTHER— 
DEFENDANTS ` : 
Libel—Action for—Publication to third party is 
essential_Tort—Action in—That defendant commit- 
ted tort must be alleged—Allegation of tort against 
his guardian acting for him, whether allegation 


against defendant. See 
It is an essential part of a cause of action for libel, 


to allege publication which means to a third party, or 
such circumstances as will lead the Court to presume 
publication toa third party. Publication to the plaint- 
iff, according to thè law is not publication. °- 
` In order to found a cause of action in tort, it must be 
alleged that the defendant committed the tort. An ab 
legation that the tort was committed by the defendantès 
guardian purporting to act on his behalf is hot a pleading 
of sufficient or proper nature alleging that the defexd- 
ant committed the tort alleged. , n 

Facts.—This was a suit on libel and 
there was anargument on the pleadings as 
to the maintainability of the suit. The 
following preliminary points were taken : 

1. Has the Court jurisdiction to entertain 
the suit? 0 o, LAS 

2. Has the plaintiff any cause of action ? 

3. Was there any publication of the letter 
alleged ? . . ; 

4. If so, was such publication by or on 
behalf of defendant No. 1. 


Mr. S. M. Bose, for the Plaintiff. 
Mr. K. P. Khaitan, for the Defendants. 


Judgment.—This suit can be dealt with 
upon the- pleading, and Mr. Khaitan was 
quite justified in asking me to deal with 
the issues of law, including those by way 
of ‘demurrer. There are, in my opinion, 
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two points where the plaint "breaks down. 
In,para. 2 the only publication alleged is tc* 
the plaintif. That, according to the law. 
is pot publication. I accept the position 
as set out it Bullen and Leake that it is 
an essential part of a cause of action for 
libel, to allege publication which means to 
a third party, or of couyse, such cireum- 
stances as will lead the Court to presume 
publication to a third party. This pleading 
in terms excludes publication to a third 
party. From this it follows that there is no 
cayse of action, and secondly, no cause of 
action arose in Caleutta, the two points over- 
lapping. i 
The other point on which the plaint fails 
is in the same paragraph, so far as defen- 
dant No. lis concerned. Tt is alleged that 
defendant No. 2 purported to act on behalt 
of defendant No. 1 though his lawyer. In 
my opinion in order to found a cause of 
action in tort, it must be alleged that the 
defendant committed the tort. It seems 
fairly obvious thisis not the pleading. In 
point: of fact, defendant No. 2 was the 
guardian of defendant No. 1; but in my 
opinion this is not a pleading of a sufficient 
or proper nature alleging that defendant 


No. 1 committed the tort- alleged. Dealing 
‘therefore with the issues 


raised by Mr. 
Khaitan, which are before me; I. answer 
Igsuse No. 1 in the negative, Issue No.. 2 in 
the negative, Issue No. 3 in the negative 
and Issue No. 4 in the negative, the meaning 
of.which I have just explained. This being 
the case, it will hardly be necessary to 
proceed to any tvidence. The suit must 
be- dismissed with costs. Certified fit for 
two Counsel. 
Tep, 7 Suit dismissed. 


=> yi 


NAGPUR HIGH COURT 
First Appeal No. 110 of 1936 
October 16, 1939 
STONE, C. J. AND Boss, J. 
UDHAO— DeErEnpant—APPELLANT 
VETZUS 
NARAYAN—PLAINTIFT—RESPONDENT 
Civil Procedure Code (Act V of 1908), 0. VIII, r. 5 
—Defendant admitting to have executed bond for 
certain amount on certain date and admitting to have 
agreed to pay it on certain date —Case does not fall 
under O. VIII, r. 5—Evidence Act (I of 1872), s. 65 
—Debdtor’s application to Debt Conciliation Board, 
whether admission of liability within s. 65 (b)—C. P. 
Debt Conciliation Act (II of 1933), s. 9—Admission by 
debtor, of agreement to pay sum due on bond—S. 9 does 
not operate. ° 7 
Where in a suit the defendant admits that he executed 
a bond for certain sum ona certain date: on taking ac- 
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counts and also admits that he agreed to pay the amount 
on certdin date, it is not a case which falls under 
O. VIII, r. 5, Civil P. C., of an implied admission. 
This is en example of an express admission. ME 

. The statement contained in the debtor’s application to 
tke Debt Conciliation Board cannot be regarded as an 
admission within the meaning of s. 65, Evi. Act. It is 
a Statement. Unders. 6 of the Debt Conciliation Act 
the statement is not to be deemed a statement of the 
amount admittedly due but of the amount claimed. 
The debtor is in no sense promising to pay this amount: 
on the contrary he is applying to a Debt Conciliation 
Board with a view to having his liability cut down, 
and it cannot be inferred that there is any promise 
to pay anything or any admission of liability for any- 
thing. 

Where there is an admission by the debtor of ai 
agreement to pay the sum due on a bond, it is not neces- 
sary to. prove the bond. Therefore s. 9 ofthe Debt 
Conciliation Act does not operate. That section does 
not-declare that no suit could be brought on the debt. 
“Ft merely states that some documents cannot be proved. 
' FV A. from ‘the decree of the Court ‘of the 
Additional Subordinate Judge, ‘Ist Class,. 
Yeotmal, dated August 26, 1936- ran 

My. R. N. Padhye, for the Appellant: ” a 

Mr. V. V. Kelkar, for the Respondent. 

Judgment.—This appeal is from a judg- 
ment decreeing the claim founded upon a 
loan for Rs. 4,000 effected on March 30, 
1929. On the same date the defendant 
executed a bond in respect of the same 
transaction. -Re-payments were made from- 
time to time. On February 26, 1933 a pay- 
ment of Rs.5 was endorsed on the back of 
the bond. On March 25, 1933, there was a 
renewal. Rs. 4,400 was then found due 
and a bond was given for that amount. 
The bond, we are informed, contained inter- 
est clauses. The date of the suit is Feb- 
tuary 25, 1936. 

On January 21,1935, the debtor applied 
to a Debt Concilation Board and included. 
his debt on the bond of 1933, that item of 
his indebtedness being shown in his -appli- 
cation in the following words :— j 

“Executed a bond for Rs. 4,400 in the year 1933. 
Interest at the rate of 8 annas per cent. per month. 


The amount of Rs. 4,870-6-0 is found due on the said 
bond., ; 


The matter came before the Debt Conci- 
liation Board, and the Board ordered the 
creditors to file statements and to produce 
various ‘documents. The plaintiff failed to: 
produce the bond of 1933. The Board ac- 
cordingly treated his failure as coming 
within s. 9 of the Debt Conciliation Act, 
1933, .and intimated that the document 
would thereafter not be admissible in evi- 
dence against the debtor in any suit brought 
by the creditor or by any person claiming. 
under him. A reviewapplication was made 
in which the creditor pointed out that his 
failure was due to floods.’ That review 
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application failed and the Debt Conciliation 
‘Board maintained the position it had taken 
up. The matter came before the® Civil 
Court -in this case, and the Civil Court con- 
sidered itself not bound by the findings of 
the Debt Conciliation Board.” It said, how- 
ever, that the Civil Court was bound by 
s. 9 (3) and held that the document could 
not be looked at; neither could the earlier 
bond be looked at for a like reason. But 
the- Court decreed the claim on the ground 
that the plaintiff could resort to the origi- 
nal contract of loan and ignore the bond 
altogether. 

Before us ib has been pointed out that 
this is not a case of a loan with collate- 
yal security, but is a case ofa loan tran- 
saction reduced to writing; and it is there- 
fore argued that so far as the original 
contract of loan is concerned that is reduc- 
ed to writing the terms of which are to 
be found in - the bond executed in 1929, 
and therefore one cannot go outside that 
bond to find out what the terms were of 
that bond and the contract that it evidenc- 
ed which came to an end when the new 
bond ‘was brought into existence, because 
not only was the new bond brought into 
existence but a letter of even date signed 
by the plaintiff was given. That letter is 
proved in this case and contains the fol- 
lowing statement : “after receiving credit 
for remission and payment, the previous 
stamp dated March 30, 1929, is cancelled.” 
In ‘other words the first bond ended and 
the contract it evidenced was brought to 
an end and was substituted by a new con- 
tract evidenced by the terms of the bond 
of 1933. Therefore it is said that as the 
contract has been reduced to the form of 
a document within the meaning of s. 91, 
Evi. Act, and as that document, the bond 
of 1933; in the circumstances here present, 
cannot be looked at by any Court, and as 
it follows from that and from s. 91, that no 
evidence at all can be given of the terms 
of the contract, the plaintiff's claim should 
have been dismissed with costs. 

In this case, however, the defendant has 
admitted that he executed a bond for 
Rs. 4,400 on March 25, 1933, on taking ac- 
counts and has admitted that he agreed to 
pay the amount on April 15, 1935. That 
is; in our opinion, an admission that on 
March 3, 1935, he agreed to pay Rs. 4,400 
on April 15, 1935 and in the light of that 
admission it was quite unnecessary for the 
plaintiff to prove ‘anything in order to suc- 
ceéd to the extent of Rs. 4,400. 

This is not a case, which falls under 
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©. VIIL, r.5of an implied admission.: This: 
is an example of an express admission. It- 
is said by the plaintiff that not only shoyld 
Rs. 4,400 be awarded but that interest there- 
on should also be awarded because there- 
is an implied admission as to interest de- 
rived through the other admissions contain- 
ed in the written’ statement. But, in our 
opinion, beaying in mind the fact that this 
point has been taken for the first time in 
this Court, that there is no issue turning 
round the question of admission, and that. 
we have a discretion in the case of an 
implied admission, under the proviso. to 
O. VIII, 1. 5, to require the fact to be 
proved otherwise thari by such admission, 
we should require the fact of the interest 
reserved to be proved otherwise than by 
admission. Were the plaintiff driven to: 
prove it he would find himself unable to- 
doso because he would then have to put- 
in the bond, and that bond the Court can- 
not look at. It is said, however, that the- 
amount of interest can be derived’ from the 
entry abovementioned in the application,- 
and s.65 of the Evi. Act is relied on. It 
is necessary for the plaintiff to rely on 
s. 65 because obviously the primary evi- 
dence is the evidence of the bond; and the 
bond is in existence, is not destroyed or 
lost ; but the plaintiff’s difficulty is due tọ 
the fact. that he is shut out by s. 9 of the 
Dekt Conciliation Act from provingit. - - 
Section 65 of the Evi. Act only helps the 
plaintiff, however, if the statement con- 
tained in the defendant’sapplication to the, 
Debt Conciliation Board can be regarded 
as an admission. We are not prepared to 
Toni itas an admission. Itis a statement. 
Under s. 6 of the Debt Conciliation Act the 
statement is*not to. be deemed a statement- 
of the amount admittedly due but of the 
amount claimed. The defendant is in no 
sense promising to pay this amount: onthe 
contrary: he is applying to-a Debt Concilia- 
tion Board with a view to having his habili- 
ty cut down, and it cannot, we think, be. 
inferred that there is any promise to pay 
anything or any admission of liability for 
anything. : 
However that may be here there is in the 
pleadings an admission of an agreement to 
pay Rs. 4,400 due on abond. It is there- 
fore not necessary to prove the bond. There- 


fore s. 9 of the Debt Conciliation Act ‘does 


not operate. That section does not declare 
that no suit could be brought on the debt. 
It merely states that some documents’ can- 
not be proved. Here it is not necessary to 
prove the bond in order to establish liability 
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tothe extent of Rs. 4,400 due on April 15, 
1935. The, admission, however, does not 
go beyond that ; and beyond that the plaint- 
iff Is ynable to prove his claim. 
. The result is that the decree is varied, 
and the plaintiff's claim is allowed to the 
extent of Rs. 4,400 only together with pro- 
portionate costs in the tower Court. ‘The 
defendant will have half his costs of this 
appeal. . ° ? 
. D. Appeal partly allowed. 





ENER BOMBAY HIGH COURT 
Criminel Appeals Nos. 406 to 418 of 1940 
November 27, 1940 
Beaumont, C. J. AND SEN, J. , 
_ BIRAM SARDAR AND OTHERS— ACOUSEN 
. f VEV'SUS 
D EMPEROR—Opposire PARTY A 
Evidence Act (I @f 1872), s, 27—85. 27, if affected 
by s. 162, Criminal Procedure Code (Act V of 1898)— 
Penal Code (Act XLV of 1860), s. 395—Hvidence 
of identification of those tgking part in dacoity— 
Value of—Criminal trial—Evidence—Report of 
Police Sub-Inspector to hisy superior that certain 
persons were going to commit dacoity—Source of in- 
formation not disclosed—Whether can be treated as 
first information—Trial by jury—Unanimous opin- 
ton of Judge and assessors asto credibility of wit- 
ness—High Court is reluctant to differ. 
Section 27, Evi. Act, is not affected by s. 162, 
Gama P. C., being saved bys. 1 (2), Criminal P. 
: 184 Ind. Cas. 593 (2) and 181-Ind.-Cas. 1001 (3), 
approved. [p. 123, col. 2.} : i 
Evidence of identification of those taking parf. in 
fo at night is apt to be unreliable. fp. 122, col. 


. e 
. The report made ky the Police Sub-Inspector to 
his superiors that certain suspected persons were 
going to commit dacoity cannot be used asa sort of 
first information, if the Sub-Inspector has not in his 
report disclosed the source of his information, and the 
mere fact that he says that somebody told him that 
certain persons were going to commitea dacoity is no 
evidence at all against those persons. If the Sub- 
Inspector of Police wanted to prove as against the 
accused the information which he had received, he 
would be bound to give evidence as to the source of 
ae information, and to call his informant. [p. 123, 


The High Court always! differs with reluctance from 


the unanimous opinion of the trial Judge and the 


assessors as to the credibility of witnesses. [ibid] 
Cr. As. from the confictions and sentences 
passed by the Additional Sessions Judge, 
Jalgaon, East Khandesh. 
Mr. R. R. Desai (amicus curiae), for the 
Accused, 
. Mr. R. A. Jahagirdar, Govt. Pleader, for 
the Crown. 
Beaumont, C. J.—In this case the ac- 
cused, other than accused No. 6, who were 
convicted by the Additional Sessions Judge 
of East Khandesh under 's. 395, I. P. ©. 
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appeal against their convictions. We are 
indebted to Mr. R. R. Desai, who has repre- 
sente@® the accused as amicus curiae, for the 
industry he, has devoted to the case 
and -the ability with which he has 
presented ity The case has some pe- 
culiar features. All the accused, except 
accused No. 18, are from the village 
of Savkheda in taluka Yaval, and it appears 
that on March 5, 1940 the Sub-Inspector of 
Police of Yaval received information that a 
dacoity was contemplated that night at the 
village of Shirsoli, taluka Jalgaon. So he 


“went to Jalgaon and reported to the Sub- 


Inspector of Police there and put in a 
written report, which is Ex. 8,in which he 
mentioned the names of the nineteen men 
who, he was informed, were going to commit. 
the dacoity. The Sub-Inspector of Police 
of Jalgaon and the City Sub-Inspector of 
Police of Jalgaon accordingly went to 
Shirsoli with a party of Police, some of them 
armed and some unarmed. Unfortunately 
they did not arrive at Shirsoli until about 
11 o'clock at night, when the dacoity was in 
progress, and instead of blocking the exists 
from the village, the Police seem to have 
entered the village at one end, and, when 
the dacoits started to throw stones at them, 
the Police fired, whereupon all the daccits 
ran away from the other end of the village. 

The result was that full advantage -of this 
information, which at any rate was good as 
to the fact that a dacoity was contemplated, 
was not taken and no arrests were ‘made. 
But the Police suspecting that the dacoits 
would go back to Savkheda, and realizing 
that for that purpose they would have to 
cross the river Tapti at one or other of the 
fordable places at Kolnhavi or Thorgaon, 
posted Police at those places. But the Police 
did not arrive at Kolnhavi until ‘about 
6 o'clock in the morning by which time there 
had been ample opportunity for any of the 
dacoits to get across the river. Accused No. l 
and accused No. 2 were arrested at Jalgaon. 
Accused Nos. 8 and 10, among the present 
appellants, were arrested .at_Savkheda, and 
the ‘other appellants weresarrested at 
Thorgaon trying to cross the iver. Adi the 
arrests were made on.the 6th, that is to say, 
in the early morning after the.dacoity. None 
of the stolen property was recovered, and 
the evidence against the -various accused 
consists primarily: of evidence of indenti- 
fication, and experience shows that evidence 
of identification of those taking part in 
dacoities at nightis apt to be unreliable. - 

I think that we-.shall have to be very 
critical in dealing with the evidence because 
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:0£ this report which the Police had obtained 
and which mentioned the names of various 
persons. The learned Govt. Pleader. has 
made a great effort to induce us to 
treat Ex. 8, report made by the Sub-Inspec- 
tor of Police of Yaval to his superior in 
Jalgaon, mentioning the names of suspects, 
‘as a sort of first information, and as afford- 
ing evidence that the persons named in that 
report were under suspicion in connection 
with this dacoity; but itis quite clear that 
the report cannot be used for any such 
purpose. The Sub-Inspector of Police has 
notin his report disclosed the source of his 
information, and the mere fact that he says 
that somebody told him that certain persons 
were going to commit a dacoity is no evi- 
dence at all against those persons. If the 
Sub-Inspector of Police wanted to prove as 
against ‘the accused the information which 
he had received, he would be bound to give 
evidence as tothe source of his information, 
and to call his informant and that, no 
doubt for sufficient reasons he was not 
prepared to do. 
All that the report amounts to therefore 
is that the Sub-Inspector. of Police did 
receive information which caused him to 
think that there might be a dacoity at 
Shirsoli and which.- induced him to go to 
Shirsoli with a Police party. But-his.infor- 
mation affords no ground of -suspicion what- - 
ever against any of the accused, and..we 
have to see whether the evidence against 
the’ various accused is sufficient to justify 
their conviction. The learned Sessions Judge 
and the assessors, were for the most part 
unanimous in believing-the different witnes- 
ses, and this Court always differs with 
reluctance from the unanimous opinion of 
the trial Judge and the assessors as to the 
credibility of witnesses. In this case I am 
prepared to assume that the witnesses who 
were regarded as honest by the learned 
Sessions Judge and the assessors were in 
fact honest ; but as to some of them I think 
they were not in.a position to be certain of 
the facts to which, they deposed. I think that 
the risk of mistake on their part isin some 
cases too great to be run. (His Lordship 
after discussing the evidence against the 
accused proceeded further.) Mr. Desai has 
also raised a, point of law which is occasion- 
ing a good deal of trouble to the High Courts 
in India, and-that is-the question whether 
information leading to the discovery of a fact 
and prima facie admissible under s.. 27, 
Evi. Act, is. inadmissible having regard to 
the terms of s. 162, Criminal P. C. : That 
trouble started with the decision of the Privy 
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Council in. Pakala Narayana Swami- v. 


Emperor (1). In that case their -Lord- 
ships pointed out that s. 162, Criminal P. C., 
which prohibits any. statement made" by 
any person to a Police Officer in the course of 
an investigation under-Ch: XIV from being 
used as evidence for any purpose, extept as 
mentioned in the section, is wide enough. to 
include a statement made to the Police by 
a person Who either at the time of the 
statement was or alterwards became an ac- 
cused ; and as far as I know that view had 
always been acted upon by this Court. TYeir 


` Lordships further pointed out’ that on that 


reading of s: 162there would to some extent 
be a conflict between that section ands. 27, 
Evi. Act, and they observed that the ques- 
tion might arise whether s. 162, pro tanto 
repeals the provisions of s. 27, Evi. Act, or 
whether s. 27, Evi. Act, is saved by s. 1, sub- 
s. (2), Criminal P. C., and their Lordships 
left that question open. * 
Since -that decision the matter has been 
considered by four, of the High Courts -in 
India. The High Court of Madras In re 
Subbiah Tevar (2)and the High Court of 
Patna Emperor v Mayadhar Pothal (3), 
have taken the view thats. 27, Evi. Act, 
is not affected- bys. 162, Criminal P. ©., 
being saved bys. 1 (2). On the other hand, 
a Full Bench of the Lahore High Court in 
Hakam Khudayar v. Emperor (4), by a 
majority have held that s. 27, Evi. Act, is 
prò tanto repealed by s. 162, Criminal P. C., 
and the same view has also been taken 
by a Full Bench of thg Allahabad High 
Court in Baldeo v. Emperor (5). Having 
read the various judgments of the other 
High Courts, some of which extend to a 
considerable length, I am reluctant to add 
to the number of judgments on the point; 
but the lower Courts in this province are 
entitled to guidance. I prefer the view 
taken by the High Courts of Madras and 
Patna to the view taken by the High Courts 


(1) 41 Bom. L R 428; 180 Ind. Cas. 1; AT R 1939 
P O 47; 40°Cr. L J 364; 18 Pat. 234;TL R (1939) 
Kar. (PC) 123; 66 I A 66; 19390 L R 134; (1939) 
MW N 185; IIR P C 166; 1939 O W N 282; 20 P 
L T 265; 49 L W 349; 013 G W N 473; (1939) A L 
J 298; 41 P L R 272; 69 C L J 273; (1939) 1M L 


J 756 (PC) 
D í L R (1939) Mad. 947; 184 Ind. Oas. 593; A I 
R 1939 Mad. 856: 50 L W 318; (1939) 2 M L J 455; 
(1939) M W N1000; 12 R M 469; 41 Cr. L J 4l 
(3) 18 Pat. 450; -181 Ind. Cas. 1001; A I R 
1939 Pat. 577; 20 PL T 420; 5-B R 706; 111R P 


- 653; 40 Or. L J 625, 


(4) I L R (1940) Lah. 242; 188 Ind. Cas. 198; A IR 
1940 Lah. 129; 41 Cr. L J 591; 13 R L1 (F B). , 

6) I LR (1940) All. 396; 188 Ind. Cas. 562; AI 
R 1940" All. 263; 41 Cr. L J.627; 1940) A LJ 241; 
13 R A48(F B). | sn 4 
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ofahore and Allahabad. Section 1 (2), Crit 
minal P. O., reads : 

“Jn the absence of any specific provision to the 
contrayy, nothing herein contained shall affect any spe- 
cial or local law now in force.” 

Most, if not all, of the learned Judges 
agree that s. 27, Evi. Act, isa special law 
in force at the date of the passing of the 
amended s. 162 and that pointgeems to me 
beyond question. It is a law applicable to 
a particular subject within s. 41, I. P. O. 
But the view accepted in Lahore and Allah- 


abad is that s. 162 amounts to a “specific. 


provision to the-contrary” because the pro- 
hibition therein is expressed in the most 
clear and*emphatic terms. But surely much 
more than that is required. Section 1 (2) 
“enacts a rule of construction to be applied 
in the interpretation of the Code. That rule 
is that where there is a conflict between the 
Code and a special law, the special law is 
to prevail inthe absence of a specific pro- 
vision to the contrary. But the provision 
must be to the contrary of the rule of 
construction, and not merely of the special 
law. The section presupposes a conflict, and 
a conflict is none the less a conflict because 
it is clear for all to see. Reliance has been 
placed on the use of the word “specific” 
rather than “express”. f 

Iam myself inclined to think that “speci- 
fie provision” is a stronger expression than 
“express provision,” and means a provigjon 
clearly expressed. I do not see howa provi- 
sion arising by implication only can be said 
to be specific. Bug, if this is going too far, 
lam clearly of opinion, that the language 
of the Code giving rise to the implication 
must at any rate beso directly contragic- 
fdry to the special law that it can be affirmed 
with certainty that the Legislatêre intended 
to override the special law. There is, how- 
ever, nothing in the language of s. 162 which 
suggests that the Legislature had in mind 
s. 27, Evi. Act. The language of the two 
sections is quite distinct, and to a large 
extent the respective subject-matters are 
not identical. Section 162, deals with all 
statements made to a, Police Officer in the 
course of an investigation ; s. 27, Evi. Act, 
merely deals with information received from 
a person accused of an offence in the cus- 
tody ofa Police Officer which leads to a 
discovery. “The ‘two sections only overlap 
in respect of statements made to a Police 
Officer in the course of an inquiry which 
lead to a discovery. It seems to me impos- 
sible to hold that s. 162, contains a specific 
provision that s.. 27, Evi. Act, is not to pre- 
vail over it. 
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Another argument which appealed to the 
High Courts of Lahoreand Allahabad is 
based” on the history of the two sections. 
Tt is said that the Legislature must have 
known when they amended s. 162 in 1923 
that originally the subject-matter of s. 27, 
Evi. Act, had been included in the Code ; 
that prior to 1893, when the terms of s. 162 
were in conflict with s. 27, Evi. Act, the 
latter section was expressly saved from the 
operation of the former section, and that 
the Court is bound to assume that the omis- 
sion to insert in 1923 an express provision 
saving the operation of s. 27 was deliberate, 
more particularly as in the section as 16 
existed from 1898 there was an express 
saving of s. 32, Evi. Act. I do not suppose 
that anyone seriouly doubts that the omis- 
sion of the Legislature in 1923 to deal 
with s. 27 in one sense or another was 
due tothe fact that it was not present to 
the minds of the legislators that the amend- 
ment of s. 162 would appreciably affect 
s. 271; butifthe Court must deal with the 
matter pedantically, one may suggest that 
the omission to saves. 27 may have been 
due to a just appreciation by the Legisla- 
ture of the true effect of s. 1 (2), and toa 
reluctance to insert an unnecessary saving 
clause in respect of s. 27, merely because 
the Legislature of 1898 had inserted such a - 
clause in the case of s. 32. This explanation, 
if not conspicuous for its probability, seems 
to me much more probable than the hypo- 
thesis that the Legislature, realizing the 
conflict between the amended s. 162 and 
s. 27, and intending to repeal the latter sec- 
tion pro tanto, and thereby to alter the law 
as it had existed for 50 years nevertheless 
omitted any mention of s. 27. In my opl- 
nion to read s. 162, Criminal P. C.,as over- 
riding s. 27, Evi. Act, is to ignore the terms 
of s. 1 (2) of the Code. 

The point is really not of very, much 
substance in the present caseas against the 
accused whose appeals have been dismissed. 
But, as I have. said, the lower Courts are 
entitled to have a lead from this Court on 
a question which arises so frequently, parti- 
cularly in dacoity cases, asto the admission 
of evidence unders. 27, Evi. Act. I think 
that those Courts may safely proceed on the 
assumption that at present the law has not 
been altered by anything which the Privy 
Council said. Inthe result, the appeals of 
accused Nos. 1, 2, 3, 4, 5,15and 18 will be 
allowed and the appeals of accused Nos. 8, , 
10, 12, 13, 14 and 16, will be dismissed. - 

8. Order accordingly. - 
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LAHORE: HIGH COURT 
* “Full Bench i 
First Appeal No. 149 of 1939 6 
January 2, 1941 
TEK HAND, ABDUL RASHID AND SALE, JJ. 
MOHAMMAD SOHAIL AND OTHERS ° 
—PLAINTIFFS—ÅPPELLANTS 
versus 
GHULAM RASUL AND ANOTHER— 


DEFENDANTS— RESPONDENTS 

Court Fees Act (VII of 1870), s. 7 Gv) (D), 
Sch. II, Art. 17 (vi)—Suit by Muhammadan co- 
sharer in actual possession of portion of property 
for partition alleging his joint possession of entire 
property by reason of possession of another co- 
sharer—Court-fees payable—It makes no difference 
for purpose of Art. 17 (vi) that in one case joint 
property is held by parties as joint tenants and in 
other they own it as “ tenants-in-common’’—Muham- 
madan Law—Co-heirs of deceased Muhammadan 
succeeding to his property hold it as co-owners until 
partition—Possesston of one is possession of all. 

Section 7 (iv) (b) applies to cases relating to joint 
family property, where the plaintiff has’ been oasted 
from its enjoyment and ‘seeks to he restored to joint 
enjoyment. It does not apply where he is in enjoy- 
ment of the right ‘but merely seeks to change the 
mode of such enjoyment. It does not apply to a 
suit for partition of joint property by a person al- 
leging himself to be in joint possession whether he 
owns property in co-parcenary or as a tenant-in-com- 
mon with the defendants. Hence a Muhammadan co- 
sharer, who alleges that he is in joint possession of the 
entire property by reason of the possession of another 
co-sharer and who is also in partial actual possession 
of certain portion of the property as indicative of his 
right to co-ownership in the whole property, can briftg 
a suit for partition ona stamp of Rs. 10 only and the 
case falls under Art. 17 (iv) and not under s. 7 (iv) (b), 
Court Fees Act. 186 Ind. Cas..328 (1), Overruled. 

(Case-law referred to.] 

Clause (vi) of Art. 17, Sch. IL, Court Fees Act, 
applies toa suit by a co-parcener for partition and 
equally to a similar suit by a co-owner. It makes 
no difference for this purpose, that in one casa the 
joint property is held by the parties as ‘joint ten- 
ants’, while in the other they own it as ‘tonants-in- 
common.’ And in the latter class of cases, it is again, 
immaterial that the parties are governed by Muham- 
madan Law, or that they do or do not belong to the 
same family. [p. 129, cols. 1 & 2.] 

The co-heirs of a deceased Mihammadan, who have’ 
succeeded to his property in specific shares under 
their personal law, hold it asco-owners until there 
has been a partition by metes and bounds, and pos- 
session of one is the possession of all. 109 Ind. Gas. 
658 (8), 118 Ind. Cas. 905 (9) and 117 Ind. Cas. 803 
(10), relied on. [p. 129, col. 2.] 


F. A. referred by Dalip Singh and- Sale, 

JJ., dated January 25, 1940. 
Order of Reference. 

Dalip Singh, J—One Mehr-un-Nisa was 
married first to Rahim Bakhsh from whom 
she had a son Abdul Latif. Abdul Latif 
had three sons-and two daughters as shown 


at p. 3 of-the printed paper-book. Subse- 


quently Rahim Bakhsh died and Mehr-un- 
Nisa married Ghulam Rasul, defendant 
No. 1. Abdul Latif predeceased his mother 
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Mehr-un-Nisa. ` Four of the children of 
Abdul Latif have now sued for partition 61. 
their share of the property of Mehr-un-Nisa. 
Ghulam Rasul is the contesting defendant. 
In the plaint the plaintiffs alleged that they 
were in actual possession of houses Nos. 2 
and 8 out of the property in dispute through 
tenants and they were constructively in pos- 
session of the entire property jointly with 
Ghulam Rasul, defendant No. 1. According- 
ly they sued for partition on a ten-rupee 
stamp on the ground that their case fell 
within Art. 17 (vi). The. defendant toék 
various defences, which need not now con- 
cern us, and the Court framed prelimin- 
ary issues given: at p. 11, the relevant issues 


for the purposes of this appeal being : 

“Issue No. 1: Whether the plaintiffs are in pos- 
session of any portion ofthe property in dispute and 
so are entitled to sue on a court-fee stamp of Rs. 10? 
and Issue No. 2: Whether the plaintiffs have locus 
standi to sue when. their father died during. the lifé 
time of Mst. Mehr-un-Nisa ?” . 


On Issue No. 1 the trial Court held that at 
best the’ plaintiffs by force or fraud have 
succeeded in getting’ possession of proper- 
fies Nos. 2 and 8, byt they were notin con- 
structive joint possession of the entire pro- 
perty because they were not co-sharers at 
all under the Muhammadan Law as their 
father Abdul Latif had predeceased their 
mother, Mst. Mehr-un-Nisa. If they had 
been co-sharers the suit could have been: 
properly brought on a ten rupee stamp 
bute as they were not co-sharers with 
Ghulam Rasul they had neither locus standi 
to bring the suit nor could their stit pro- 
ceed on a ‘ten rupee stamp. It therefore 
dismissed the plaintiffs’ suit but left the. 
parties to bear their own.costs in the 
circwmstances of the case. The plaintiffs 
have come ip appeal and their Counsel 
urges that the plaintiffs are co-sharers under 
Muhammadan Law as they would only 
cease to’ be co-sharers if there were sons 
of Mehr-un-Nisa other than Abdul Latif,’ 
now alive. Ni 

The learned Counsel for the respondent: 
does not contest this proposition nor does 
he support the judgment of the trial Court 
on any of the other issues which were-found 
All he contends is on the 
authority of Nisar Ali Khan v. Nawazish 
Ali Khan (1), that neither the suit nor this 
appeal is competent on a ten rupee stamp. 
The contention appears to be that granting 
that they are co-sharers they are still con- 
structively..not_.in. possession of .the entire, 
property and even if ‘they were construc- 


(1) AIR 1939 Lah. 568; 186 Ind. Cas. 328; 12 R. 
L 388. : 
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tively in possession their title not beinge 


joint with .Ghulam Rasul, defendant, but- 


their shares being specific and ascertain- 
able their sit for possession of specific 
shares amounts toa suit to enforce a share 
in joint family property and therefore falls 
under s. 7 (iv) (b), Court Fees Act. As the 
trial Court has not decided the case except 
the preliminary issues, apart from the ob- 
jection raised by the learned Counsel for 


the respondents, the appeal would have to 


bee accepted and the case remanded for 
disposal on the merits to the trial Court. 
There is no doubt however that the conten- 
tion of tbelearned Counsel for the’respond- 
ents is supported by the authority to which 
he refers. The reasoning of that authority, 
which was -a Division Bench authority of 
this Court appears to be as given. at p. 571*, 
cols. 1 and 2. Therea Full Bench ruling, 

sa Ram-v. Jagag Nath (2), where in a case 
of a joint Hindu family it was held that 
a suit of this kind would proceed on a ten 
rupee stamp, is distinggtished in the follow- 
ing manner: All the members of a Hindu 
co-parcenary were in aétual or constructive 
possession of the whole of the property and 
the plaintiffs were mérely seeking a change 
in ‘the form of the enjoyment of the pro- 
perty. The distinction therefore according 
to the ruling, is that where the title is joint 
each co-parcener is in possession, of every 
portion of the joint property and hisshare 
is not defined and hence Art. 17, Court Fees. 
Act, beaomes applicable but where the shares 
of co-sharers aree known and ascertained, a 
suit for partition is virtually a suit to en- 
“force a right to a share in joint family pro- 
perty. The plaintifis in such a case are 
not in ‘actual or constructive possession of 
their share and therefore the stit falls under 
s. 7 (iv) (b), Court Fees Act. 

The reasoning does not seem to be cor- 
rect 10 me, speaking with respect to the 
learned Judges, for the simple reason that 
though the shares of tenants-in-common 
may be defined yet nevertheless until actual 
partition each co-sharer is in -constructive 
possession of the entiye property for in each 
particle of that property he has a share and 
therefore though he cannot claimthe whole 
of each particle of that property nevertheless 
hé remains in possession of the whole pro- 
perty to the extent of a share. Therefore I 
do not see any validity in the distinction 
sought to be drawn. If this were not so 
then the ‘possession of one co-sharer would 

(2) 151 531; 150-Ind. Cas, 994; AI R 1934 
Lah. 563; 36 PLR48;7R L46 (FB). - 

*Page of A. IT. R. 1939 Lah.—(Ed.] 
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be adverse to that of the other co-sharer, 
but this is contrary to various rulings of 
the Prtvy Council. I therefore do not think 
that this reasoning is correct. However as 
the matter has been decided by a Division 
Bench, the point is of importance and I 
think arises frequently. I would refer this 
point to a Full Bench for decision, namely, 
“Whether a Muhammadan co-sharer who 
alleges that he is injoint possession of the 
entire property by reason of the possession 
of another co-sharer and who is also in 
partial actual possession of certain portion 
of the property as indicative of his right to 
co-sharership in the whole property can 
bring a suit for partition on a stamp of Rs. 10 
only and the case falls within Art. 17 (vi) 
and not under s. 7 (iv) (b), Court Fees Act?” 

Sale, J.—In this case the learned Sub- 
ordinate Judge has held ona preliminary 
issue that the plaintiffs are not -heirs under 
Muhammadan Law because they are child- 
ren of a predeceased son. He has further. 
expressed the view that the suit would lie 
on a ten-rupee stamp only if the plaintiffs 
can show that they are heirs under -the 
Muhammadan Law. It was urged before 
us by Counsel for the appellants, and con- 
ceded by Counsel for the respondents, that 
the decision that the plaintiffs are not heirs 
under the Muhammadan Law cannot stand, 
because, there being no other sons of Mehr- 
un-Nisa alive, the plaintifis though not en- 
titled to the status of ‘sharers’ under the: 
Muhammadan Law, would at. any rate suc- 
ceed as residuaries. We must therefore 
assume for the purposes of court-fees in this 
case that the plaintiffs are heirs under 
Muhammadan Law and as such entitled to 
a share in the property. Now, under the 
Division Bench authority, Nisar Ali Khan v. 
Nawazish Ali Khan (1), which related toa 
case of heirs under Muhammadan Law suing 
for partition of- -their share, the present 
case would fall for the purposes of court- 
fee under s. 7 (iv) (b), Court Fees Act, 
which requires the plaintiff to state for pur- 
poses of court-fee the amount at which he 
values the relief sought. 

With all due respect I feel a double diffi- 
culty in following this authority. In the 
present case a right to share in the property 
in question is conceded. It is difficult there- 
fore tosee how the suit can be described as 
a suit to, enforce a right to share as con- 
templated by s. 7 (iv) (b), Court Fees Act. 
What the plaintiffs want in this case is not 
to enforce a right to share, but to change 
the mode,of enjoying their share” froni a 
state ‘of jointness, to'na state’ of éxchisive 
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possession.. -It..is possibly arguable that the 
case might fall under s. 7 (v), Court Fees Act, 
as being in effect a suit for possession of 
property; in the- alternative it would be, as 
contended by Counsel for the appellant; 
before us, a suit falling under Art. 17 (wi) 
of Sch. IT, Court -Fees Act, on the ground 
that it is not possible to estimate at a money- 
value the subject-matter in dispute. But in 
any case. it is difficult to see how the suit 
can fall under s.7 (iv) (b), Court Fees Act. 
The second difficulty which I see in this case 
is that with all.due respect to the Division 
Bench decision it seems to me that the title 
of one co-sharer in such a case is joint with 
that -of the other co-sharers “and every co- 
sharer therefore is, as pointed out by my 
learned brother, in constructive possession 
of the entire property. Accordingly I would 
agree with the terms of reference to a Full 
Bench as proposed by my learned brother. 


Messrs. Ghulam Mohy-ud-Din and Abdul 
Aziz, for the Appellants, 

Mr. Madan Mohan Kapur, 
pondents. , 


for the Res- 


i OPINION 

- Tek Chana, J.—The facts of the case 
which has given.rise to-this reference are as 
follows: The property in dispute belonged 
to one Mst. Mehr-un-Nisa. She was origi- 
ally married to Rahim Bakhsh..On Rahim 
Bakhsh’s death many years ago, she mar- 
tied Ghulam Rasul (defendant No. 1). From 
Rahim Bakhsh she hada son, Abdul Latif. 
Abdul Latif died in 1929, in the lifetime 
of his mother (Mst. Mehr-un-Nisa), leaving 
three sons, Mohammad Sohail, Subah Sadiq 
and Abdul Hafiz (plaintiffs Nos. 1 to 3)-and 
two daughters, Mst. Shamshad Ara Begum 
(plaintiff) No. 4) and Mst. Balqis Ara Begum 
(defendant No. 2). Mst. Mehr-un-Nisa died 
sometime .in 1935. .It is alleged by the 
-plaintiffs that at the time of her death she 
owned nine houses which are now in dis- 
pute. On June 16, 1936, Ghulam Rasul, 
describing himself as the exclusive owner 
of these houses, executed a document, where- 
by he purported to make them wagf for the 
purposes mentioned therein. On May 25, 
1938, the plaintiffs,, who are the three sons 
and one of the daughters of Mst. Mehi-un- 
Nisa, instituted a “suit for possession by 
partition of 21/32nd share in nine houses left 
by Mst. Mehr-un-Nisa, alleging that they 
were in actual possession of two of the 
houses (Nos. 2 and 8) and were in construc- 
tive possession of the others as.co-sharers, 
that: the so-called wagf created. by Ghulam 
Rasul was ‘fictitious atid had been: effected 
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60 deprive the plaintiffs: of their lewtal 
rights, and that it was ineffectual against 
them. They, further averred that they did 
not want to keep their share if the proper: 
ties in dispute joint with the defendants: 
They, therefore, prayed that : š 


“A decree for possession by partition (è. e., change 
from joint to separate® possession) of 21/32nd share 
inthe houses in dispute he passed in their favour 
against the defanddnts.”’ 


The suit was valuec for purposes of juris- 
diction at Rs. 60,000 and a court-fee of Rs. 10 
was paid under Art. 17 (vi) of Sch. IT, Court 
Fees Act. : The defendant, Ghulam "Rasul, 
resisted the suit on various grounds, “óf 
which those material for our present pur- 
poses are : (1) that- the plaintiffs were not 
in possession of any part of the joint pro- 
perty and, therefore, they must Tay ad valo- 
rem court-fee on the market value of their 
share and (2) that under Muhammadan Law, 
which admittedly governed ethe parties, the 
plaintiffs had no “locus standi to sue for 
partition as they were not heirs of Mst. Mehr- 
un-Nisa, their father Abdul Latif. having 
predeceased her. The trial Judge found as 
a fact that the plaintiffs were in actual 
possession of houses Nos. 2 and 8, but as, in 
his view of the Muhammadan Law, the 
plaintiffs were “not heirs of Mst. Mehr-un- 
Nisa, they were not co-sharers and could not 
be in constructive joint possession of the» 
entire property.” He therefore held that 
the gourt-fee paid on the plaint was insuffi- 
cient, and -also that the plaintiffs had no 
locus standi to sue for partition. Om these 
findings he dismissed the Suit, leaving the 
parties to bear their own costs. 


Frpm this decree the plaintiffs. RE i 
a first appeal to this Court, which came up 
for hearing before Dalip Singh and Sale, JJ. 
Before them, it was conceded by Counsel for 
Ghulam Rasul, respondent, that the finding 
of the lower Court that the plaintiffs were 
nct heirs of Mst. Mehr-un-Nisa under Mu- 
hammadan Law was-incorrect. The plaint- 
iffs being the children of a predeceased son 
of Mst. Mehr-un-Nisé were no doubt not 
“sharers,” but as no child of Mst. Mehr-un- 
Nisa was alive at the time of her death, the 
plaintiffs were “residuaries’” and. as such 
were entitled to succeed under Muhammadan 
Law. Counsel however contended that neither 
the suit nor the appeal was competent on 
a ten rupee stamp, as the plaintiffs, even 
though they were co-heirs with Ghulam 
Rasul, could not, in the eye of the law, be 
held to be constr uctively i in possession of the 
entire property, and even if they were con- 
structively in possession their title not heing 
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joint with Ghulam Rasul but their shareg 
being specific and ascertainable their suit 
for possession of specific shares was really 
à suif toenferce a right toa share in joint 
family property and therefore falls under 
8. 7 (iv) (b) and not under Art. 17 (vi), Court 
Fees Act. In support of this contention the 
learned Counsel relied* upon a Division 
Bench ruling of this Court reported in 
Nisar Ali Khan v. Nawazish Bli Khan (L). 
‘That case certainly supported the conten- 
tion of Counsel for the respondents, but as 
the learned Judges doubted its correctness 
they have referred the following question to 
the Full Bench : 


“Whether a Muhammadan co-sharer who alleges that 
heis in joint possession ofthe entire property by reason 
of the possession of another co-sharer and who is also 
in partial actual possession of certain portion of the 
property as indicative of his right to co-ownership 
in the whole property can bring a suit for partition 
$n a stamp of Rs. 10 only and the case falls within 
KET (vi) and no under s. 7 (iv) (b), Court Fees 
ACE 7 
| Article 17 (vi) is the, residuary article and 
would apply toa particular case only if it 
did not fall within any other provision of 
the Act. In Nisar Ali Khan v. Nawazish 
Ali Khan (1) a suit by a Muhammadan co- 
sharer for partition of joint properties on 
allegations similar to those described in the 
above question was held to be governed 
“by cl. (b) of sub-s. (tv) of s. 7 of the Act, 
which prescribes the court-fee payable on 
suits “to enforce the rightto share in® any 
property on the ground that it is joint family 
property.” It will be seen that the clause 
applies to those cases only, in which the 
e allegation in the plaint is that the property 
in dispute is ‘joint family property” and 
‘the relief asked for is to “enforce the ‘ight 
‘to share” init. Now, a suitby a Muham- 
madan co-sharer for partition of alleged 
joint property is nota suit of this descrip- 
‘tion at all. A Muhammadan family, as such, 
has no property, and property owned by two 
Muhammadans in co-ownership, even 
though they are related toeach other, is not 
‘joint family property” in the sense in which 
this expression is used in the clause. Se- 
-condly, a claim for partition of alleged joint 
property is not a suit “to enforce the right 
to share” in it. As pointed out by the Full 
Bench in Asa Ramv. Jagan Nath (2), at 
p. 060*, this clause applies to cases relating 
40 joint family property, where the plaintiff 
has been ousted from its enjoyment and 
‘seeks-to be restored to joint enjoyment, and 
not where he isin enjoyment of the right, 
‘but merely seeks to change the mode of such 
“Page of 15 Ti. — [Hd] 
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enjoyment. The Calcutta and the Bombay 
High Courts, also, have interpreted this 
claus@in the same way. i 

In Bidhata Rai v. Ram Chariter Rai (3), 
at p. 655 Mookerji, J., observed that the 
Clause referred to a suit for joint possession 
and not:toa suit for partition. In Dagdu 
Sakharam v. Totaram Narayan (4), at p. 663 
Batchelor and Beaman; JJ. held that cl. (b) 
was intended merely for suits to enforce 
what may be called an “abstract claim or 
right to share” in joint property. In Madras 
however the contrary view prevailed for 
several years. In Rangiah Chetty v. Sub- 
ramania Chetty (5), the majority of a Full 
Bench of three Judges disagreed with the 
interpretation put on the clause by the Cal- 
cutta and Bombay High Courts in the cases 
cited above and held that it applied to a 
suit by a co-parcener in possession for parti- 
tion of joint family property. “The question 
was recently reconsidered in Ramaswami 
Ayyangar v.C. S. Rangachariar (6), when 
a Full Bench of five Judges overruled the 
majority decisiom in Rangiah Chetty v. Sub- 
ramania Chetty (5), and unanimously adopt- 
ed the interpretation put on the clause by the 
Calcutta, Bombay and the Lahore High 
Courts, and held that i 

“Section 7 (iv) (b) cannot be deemed to apply to a 
partition suit, where the plaintiff is in joint posses- 
ston. It can only apply in seeking relief in respect 
of possession of immovable property, when he is out of 
possession.”’ g 

Abdur Rahman, J., who discussed the 
question at length (p. 285*) observed that this 
clause 

“is apparently applicable to persons who own joint 
family property in the sense in which that expres- 
sion is used in the Hindu Law and could not be 
applied to persons who are merely tenants-in-com- 
mon...... As for the words used in s. 7 (iv) (b), 
ordinarily the expression to ‘enforce the right to 
share’ would convey the meaning that the plaintift 
wanted to enforce a right which he had been de- 
prived from sharing and not that he wished to exer- 
cise a right which he had been enjoying although in a 
different form or manner.’ < 

The learned Judge, after referring to 
various provisions of the Act, came to the con- 
clusion that a suit by a person ` for partition 
of property, of which he is in joint posses- 
sion, either aS a co-parcener or asa tenant- 
In-common, is governed by Art. 17 (vi) of 


RO 6 CL J 651; (655); 12 C W N37; SM LT 
9 33 B 658 (663); 4 Ind. Cas. 243; 11 Bom. L R 
(5) 21 ML J 21; 8 Ind. Cas. 512; (1910) MW XN 


755; 9 ML T 3. oh ox ; 
(6)-IL R (1940) Mad. 259;-186 Ind: Cas. 494; AIR 


. 1940 Mad. 113; (1940) 1 ML J 32; 51L W 11; (1940) 


M W N 126; 12 R M 645 (F B). 
` *Page of IGR (1940) Mad—[Fd.] 
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‘Sch:-Tf, Court Fees Act. In this connection, 

~ reference - may also be made usefully to 

: Art, 127,:Lim. Act, the wording of which is 

, analogous to that of s. 7 (iv) (D), Court Fees < 
Act. In- interpreting that article, it has 
been laid down in numerous cases that the 
expression ‘‘to enforce a.right to share in 
joint family property” contemplates a suit 
by one member ofa ;co-parcenary against 
the other members for:his restoration to joint 
enjoyment (status quo ante) from which he 
has been excluded. -The leading case on the 
subject is Amme Raham v. Zia Ahmad (7), 
in which it was held- by the Full Bench that 
the article has no application to the case in 
which members of a Muhammadan family 
are suing for possession by right of inherit- 
ance of shares in immovable property alleged 
to have been that of a deceased common an- 
cestor of themselves and the defendants, but 
that it relates to properties held Dy a family 
an co-parcenary. 

It will thus be seen that the consensus of 
opinion among the High Courts is that s. 7 
(tv) (6) does not apply toa suit for partikon 
-of joint property by a person alleging him- 

. self to be in joint possession, whether he owns 
the property in co-parcenary, or as a tenant- 
in-common, with the defendants. The learn- 
ed Judges, who decided Nisar Ali Khan v. 


A Nawazish "Ali Khan (1), observed that in this | 


matter there was a distinction between the 
case of a Hindu co-parcener suing the other 
eo-parceners for partition of joint property 
_ and that of a Muhammadan co-owner suing 
the other co-owners for the same relief as 
though in both cases, there is-unity of pos- 
. Session; in the latte? case (unlike the former) 
there is no unity of title, the shares of the 
co-owners being known and ascertained. 
With great respect, it is difficult to see how 
this circumstance has any bearing on the 
question of payment of court-fee—it certain- 
ly cannot bring the case of a co-owner suing 
for partition within the purview of cl. (b) of 
sub-s. (iv) of s. 7, which as already shown 
above, is meant to apply to anentirely differ- 
ent type of cases. 4 
Further the reason as to why a suit by a 
co-parcener for partition falls within cl. (wi) 
of Art. 17 of Sch, II, Court Fees Act, applies 
equally to a similar suit by a co-owner. In 
éither case, the relief sought is the change 
in the mode of enjoyment ; of joint pr operty 
of which the- plaintiff ex hypothesi, is in 
joint possession -and it is not possible to esti- 
mate at money value the subject-matter in 
dispute. Jt makes no difference for this pur- 
pose, that in one case the joint property is 
: (7) 13 A 282; A W WN 1891, 88 (Œ B). 
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*held by the parties as ‘joint tenants,’ while 
in the other they own it as ‘tenants-in-com- 
mon.’ And in the latter class of cases, M is, 
«again, immaterial that the parties are gov- 
erned by Muhammadan Law, or that they do 
or do not -belong to the same family.” It is 
well-settled that the co-heirs of a deceased 
Muhammadan, who have- succeeded to his 
property inespecific shares under their per- 
sonal law, hold it as co-owners until there 
has been a partition by metes and bounds, 
and possession of one is the-possession of all. 
Ahmed Bibi v. Shamas Diù- (8), Muhammad 
Bakhsh v. Fateh Mahammad (9) and Jano 
v. Narsingh Das (10). It has ascordingly 
been held that if a Muhammadan co- heir, 
alleging himself to be in constructive joint 
possession of the property left by the com- 
mon ancestor, and in actual possession of a 
part of it, sues the other co-heirs for parbi- 
tion, his claim is merely ®ne for change in 
the mode of enjoyment of the alleged joint 
property and this relief is one which is not cap- 
able of being valued*in money and is govern- 
ed by Art. 17 (vt) of Sch. II, Court Fees Act, 
under which a court-fee of Rs. 10 only is 
payable, see Ahmuddin Tamijuddin v. Ami- 
ruddin, 44 Ind. Cas. 216 (11), at p. 218, Ma 
Ma Nyun v. Maung Mya (12), Hassan Khan 

v. Ahmed Khan (13), Kur shit Kathumby v. 
Hader Khan, 75 Ind. Cas. 93 (14), Nikka v. 
Fazal Dad Khan (15), Hajaran v. Muham- 
mad Shafi Khan (16) and Haji Yusif v. 
Ghulam Hussein, 16 Ind. Cas. 771 (17). The 
only ruling to the contr ary is a.Singfe Bench 
decision of Harrison, J., in ‘Rakhi v. “K hairan 
(18), but that case was dissented from ine 
Hajaran v. Muhammad Shafi Khan (16), 
ands has. been disapproved by the Full Bench 
in Asa Ram ~. Jagan Nath (2), at pp. 554 
and 0615. 

It will be seen that the decision in Nisar 
AY Khan v. Nawazish Ali Khan (1), that 


ee 20 L 842; 109Ind. Cas. 658; AIR ‘1929 Lah, 


(9) 10 L849; 118 Ind. Cas. 905; AIR 1929 Lah. 
464; 31 P L R179; Ind. Rul. (1929) Lah. 829. - 

(10) 11 L 29; 117 Ind. Cas. 803; A ER 1929 Lah. 
549; 31 P LR 421. é 

(G) 34 Ind. Cas. 216 (218); A I R 1918 Cal. 501. 

(12) (1937)-Rang. 447; 174 Ind. Cas. 794; A LR-1938 
Rang. 76; 10 R Rang. 428. 

(13) AIR 1935 Pesh. 30. 

ae a Ind. Cas. 93; AT R1924 Mad. 207; i923 M 


Ta SIR 1930 Lah. 839; 123 Ind: Cas. _525 D; 
Ind, Rul. (1930) Lah. 445; 31 PLR3 

(16) A IR 1933 Lah. 780 (2); Ns “ind: Cas, 
Ind.. Rul. (1933) Lah. 534; 34 P L-R 772. - 

(17) 16 Ind. Cas. 771; 6 SLR 74n. pan oe 

oe AT R1932 Lah. "421; 139 Ind. ‘Cas, 8785 33 P 
L R 261; Ind: Rul. (1932) Lah: 603. 
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such a suit for partition by a Muhammadan e 
co-heir is governed by s. 7 (iv) (b) is support- 
ed weither by the plain wording of the sec- 
tion nor by authority, and it must be held 
that that case was not correctly decided. My 
answer to the question referred to us is that 
in a suit for partition of joint property by a 
` Muhammadan on the allegations mentionetl 
in the question, the proper court-fee payable 
is Rs, 10 under ATt. 17 (vi) of Sch. 11, Court 
Fees Act, and that the case does not fall 
within s. 7 (iv) (b) of the Act. The case will 
now be sent back to the Division Bench for 
disposal. 


Abdul Rashid, J.—I agree. 
Sale, J.—I agree. 
D. Answer accordingly. 


MADRAS HIGH COURT 
Full Bench 
Second Appeal No. 620 of 1937 
November 8, 1940 
Leaca, O. J., VENKATARAMANA Rao AND 


ORWILL, JJ. 
CHINATALAPATI VENKATANARA- 
SIMHARAJU—AprELLANT 

A VETSUS 
SURISETTI RAMASWAMI AND ANOTHER— 
. RESPONDENTS F 

` Easement—Right of way—Use of, by person for 
less than prescriptive period—If can sue to prevent 
stranger from obstructing his way—Interference of 
—Right of way—Prênciples applicable. 

A person who has been usinga particular way over 
land adjoining his, but for less than the prescriptive 
period, cnnnot maintain an action to prevent a stranger 
fom obstructing him using the way. An actiow can 
only be maintained if the obstruction to user will havc 
the effect of substantially depriving £ person of the 
enjoyment of his property. 29 Ind. Cas. 255 (2), ap- 
proved, 6 Ind. Cas. 266 (3), explained, Jeffris v. 
Williams (5) and Bibby v. Carter (6), explained and 
approved, Jootaor Acchanna v. Vanamala Venkamma 
(4), referred to. [p. 131, col. 2; p. 132, col. 2.) ` 

The considerations which may apply when the in- 
terference complained of has reference to the access of 
light and air or to support from adjoining land may 
not apply when the interference has reference to the. 
use of away over another’g land. [p. 181, col. 2.] 


S. A. against the decree of the Sub- 
Judge, Vizagapatam, in A. S. No. 101 of 
1936. 


Order of Reference 


Krishnaswami Ayyangar, J.—The ap- 
pellant in this second appeal was the defen- 
dant in a suit instituted by the respondents 
‘for a declaration that they are entitled. to a 
right of way along the passage marked E in 


the plan attached to the plaint: and for an . 
injunction restraining the defendant from 
interfefing with their exercise of the right. 


. According to the respondents the passage . 


which is the subject-matter of the dispute 
between the parties is a portion of the 
gramakantam land of the village belonging 
to the Govt. They alleged that from time 


‘immemorial the owners of the house which 


now belongs. to them have been exercising 
the right. They further alleged that they 
anticipated obstruction to their right of way 
by the appellant and hence- instituted. the 
suit. The appellant denied that the passage E 
is a portion of the gramakantam and 
denied also the right of passage along it ` 
claimed by the respondents. The main issue 
framed in the suit by the District Munsit 
was whether the plaintiffs are entitled to. 
the easement claimed. The learned District’ 
Munsif did not frame any issue to the title 
to the property in which the passage E lay, 
though as I have mentioned the plaintiffs 
claimed that the whole of the land in which 
that passage lay was gramakantam. Indeed 
he made it perfectly clear at about the end 
of para. 8 that in his opinion this question 
of title did not require to be decided and 
he accordingly gave no decision regarding it. 
He however considered the evidence on 
the question whether the plaintiffs had 
established user of the passage as of right 
for the statutory period and came to the 
conclusion that they had not made out their 
case.. The suit was accordingly dismissed. 
The plaintiffs preferred an appeal which 
was heard by the Subordinate Judge of 
Vizagapatam. In the appellate judgment 
two findings have been recorded both findings 
of fact viz. (1) that the site in which the 
passage E lay was not proved to be the 
property of the defendant and (2) that the 
plaintifis had established long user for over 
20 years of the passage Ti for egress and 
ingress to their house. 

From the finding of the learned Judge 
that the site in which the passage lay did 
not belong to the defendant it followed 
that the title was in the Govt., the land 
being gramakantam land. On this footing 
the learned Judge was of opinion that the 
respondents had not prescribed a right of 
easement as against the Govt. as there had 
been no enjoyment as of right for 60 years 
which is the period of limitation as against 
the Govt. None the less he held that the 
appellant who was a mere stranger cannot- 
obstruct the respondents who had had more 
than 20 years enjoyment of the right of way 
and who were in the process of acquiring a 


ey 
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full easementary right against the “Govt. 
The learned Judge observes as follows : 

“The progress of the acquisition of easement can- 
not be obstructed by any other than the owner of 


the servient tenement and a mere stranger carinot- 


obstruct any person in the exercise of what may be 
called an inchoate easement.” : 

In support of this opinion he relied upon 
the observations of the learned J udges who 
decided the case reported in Chinnasami 
Goundan v. Balasundara (1). Ona reading 
of the case cited above it is clear that no 
decision was actually rendered on the precise 
question which arises for consideration in 
this second appeal. It may be that there is 
some indication of an inclination in favour 
of the view of the Subordinate J udge in this 
sentence which occurs at p. 2645: i 

“It may be a question whether a mere stranger 
can obstruct another person in the exercise of 
even ‘what may be called an inchoste right of 
easement,” . i 

But it .is fairly clear that a decision 
regarding the correctness of the proposition 
was not called for in the view that the learned 
Judgés took of the facts of the case before 
them. Lower down in the same Paragraph 
the Court observed : 

“All that I am concerned to point out is that the 
case cannot be compared to that of a mere stranger 
interfering with the use of a right of way by a per- 
‘son who is in the à 
course of prescriptive enjoyment.” 

Mr. Govindarajachari appearing for the 
appellant has drawn my attention to the 
decision 1 


` v. Dewarakonda Suryanarayana (3). 
headnote in the 
lows :” 

“It is well settled law that a 
ment of land fór less than the statutory period, is 
entitled to be maintained in possession against all 
persons except the true owner. The same principle 
‘is applicable to incorporeal rights such as rights to 
light and water courses. A person ir enjoyment of 
2 water course for less, than 20 years is entitled 
to protection in such enjoyment against persons 
who have no right to such water course.” 


_(1) 67 M LJ 262; 152 Ind. Cas. 216; A I R 1934 
Mad. 575 40L W 514; 7 RM 200; (1934) M WN 
1012. 
` (2) 38 M 280; 29 Ind. Cas. 255; A IR 1916 Mad. 801. 
. (3) 34 M 173; 6 Ind. Cas. 266; 20 M L J 803; 7 
M L T 352? (1910) MW N 117. : 

* Page of 67 M L J—[Ed.] 


The 
latter case runs as fol- 





process of acquiring it “by, à. 


trespasser, in enjoy= 


In spite of the observations in Narasap- 
payya v. Ganapati Rao (2) to the contrary 
I find it impossible to reconcile thè two 
decisions or to escape the conclusion that they 
are really in conflict. It appearsto me the 


_ only way in which this conflict is to be 


solved is by having the point referred to a 
Full Benck and obtaining an authoritative 
ruling and not by my preferring one view 
to the other. The papers will therefore be 
placed before my Lord the Chief Justice for 
orders as to the case being posted before a 
Full Bench, for a decision of the following ` 
question, namely, whether a person who is 


‘in the enjoyment of an easement but who 


has not acquired a title to it by prescrip- 
tion or otherwise, can maintain an action to 
prevent its obstruction by any person 
other than the owner of the servidnt 
tenement ? a ` 


Messrs. V. Govindarajachari and B. V. 
Ramanarasu, for the Appellant. 
. Mr. C. Rama Rao, for the Respondents. 


e 
OPINION 

Leach, C. J. The question which has 
been referred reads as follows: 

“Whether a person who is in the enjoyment of an 
easement but who has not acquired a title to it by 
prescription or otherwise, can maintain an action 
to prevent its obstruction by any person other than 
the owner of the servient tenement?” 


The considerations which may apply when 
the interference complained of has reference 
to the access of light and air or to support 
from adjoining land may fot apply when the 
interference has reference to the use of a 
way over another’s land and as this reference 
arises out of a case relating to an allegéd 
right of way we consider that the question 
should be reframed in these terms: “Can a 
person who has been using a particular way 
over land adjoining his, but for less than the 


-prescriptive period, maintain an action to 


prevent a stranger 
using the way.” 

In Jootoor Acchannu v. Vanamala 
Venkamma_ (4) a Bench of this Court 
(Collins, C. J., and Parker, J.) held that a 
plaintiff who had received light through a 
window opening on vacant ground, but had 
not enjoyed the light sufficiently long to 
acquire an easement, was entitled to an 
injunction against a person who was not the 
owner of the vacant land, restraining him - 
from building on itso as to cause obstruc- 


from obstructing him 


‘tion to the light. The Court said : `. 


“It was not necessary for plaintiff to ‘establish 


. prescriptive rights of ease.nent’ against a wrongdoer 


and that the mere fact of vlaintiff’s enjoyment is’ 
sufficient to entitle him to an injunction”? 
@5MLJ A. D 
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E . 
The authority for this statement was the 


well*known case in Jeffris vi Williams (5) 
where ‘Parke, B. observed : 

“Tf a house is de facto supported by the soil of a 
neighbour, this appears to us to be sufficient title 
against any one but that neighbour, or one claiming 
under him. Just as one who Should prop his hou 
up by a shore resting on his neighbour’s ground, 
would have a right of action against.a stranger, who, 
by removing it, causes the house to fall; but none 
against his ‘neighbour or one authorized by the neigh- 
boug to doso, if he took it away and caused the same 
damage.” 


The strict form of pleading of the olden 
days was gn important factor in the decision 
in Jeffris v. Williams (5), but nevertheless 
the case established the principle that a 
person without title cannot interfere with the 
enjoyment of property by one whose title 
dges not even extent beyond possession. 
Jeffris v. Williagns (5) cannot’ however be 
read as laying down the proposition that 
there is in the person in ‘possession the right 
of action against a stranger who interferes 
with. the acquisition of an easement which 
is not essential for the “enjoyment of the 
property possessed. Interference with the 

. Normal enjoyment of the property is the 
essence of the’ décision. ` 


_, What the Court is called upon to decide 
in this case is whether a person.who has 
been in the habit of using a way. over his 
neighbour’s land, but has not acquiredean 
easemenf, can prevent a stranger obstructing 
his user of the way. “There is no direct 
authority to be found either in the English 
r in the Indian .decisions, but there are 
emphatic statements against the mainten- 
ance of such an action to be found in ‘Whe 
Common Law” by Holmes, in, Salmond on 
“The Law of Torts” and in Pollock “On 
Torts.” Holmes takes the case of a way 
used de facto for four years, but’in which no 
easement has been acquired, and asks whe- 
„ather the possessor of the quasi dominant tene- 
ment would be protected in his use as against 
third persons. He says, “ib'is conceivable 
that he should be, but I believe that he would 
not.’ (“The Commorf Law” by Holmes at 
p. 241). Atp. 354 we have this passage: 

“A way, until it becomes a right of way, is just 


as little susceptible of being held by a possessory title 
asa contract.” f 


And at p. 382 this : 

_ "But, as has been said before, the Common Law 
does not recognize possession of a way. A man who 
has used a way ten years without title cannot sue even 
a stranger for stopping it: Hewas a trespasser at the 
beginning, he is nothing but a trespasser still. There 

“must exist aright against the servient owner before 
there is a right against anybody else.” 


(5) (1851) 5 Ex. 792; 20 L J Ex. 14; 155E R 347. 


. Salmond (Salmond on the Law of Torts, 
Edn. .89p. 259) says that the rule in Jeffris 
v. Williams (5) and Bibby v. Carter.(6), the 
latter case followed Jejfris v. Williams (5) 
—éannot be extended, 

“to cover all cases of the de facto enjoyment of 
servitudes. It cannot be the law that a mere tres- 
passer who has been in the habit of crossing another 
man’s land can sue a stranger for an act which 
obstructs his use of this de facto easement. Nor can it 
be supposed that a poacher can sue a stranger who by 
polluting the water of a stream has interfered with his 
practice of catching fish therein.’’ i 
<. Having put the question as to what forms 
of de facto possession the principle recognis- 
ed.in Jeffris v. Williams (5) does apply, 
Salmond submit that the true principle is 
this : (p. 259): 

“As against strangers the possessor of land is entitled 
to the use and enjoyment of it free from all harmful 
interference due to acts done on the adjoining land; and 
all such interference by a stranger is actionable, 
even though had it been done by the lawful 
owner of the adjoining land it would have been 
damnum sine injuria because of the absence of any 
acquired servitude making it illegal. Where, on the 
other hand, the act complained of has produced no 
harmful effects upon the plaintiff’s land, it is necessary 
for him to plead and prove, even against a stranger, 
‘that he has a legal right to the benefit of which he 
complains that he has been deprived.”’ 

In dealing with wrongs to easement and 
other ree rights in property, Pollock 
says: (Edn. 14, p. 299). 

The enjoyment which may in time ripen into an 
easement is not possession, and gives No possessory 
right before the due time is fulfilled,” 
and proceeds to quote the passage from 
Holmes which says, “aman who has used a 
way ten years without title cannot sue even 
a stranger for stopping it.” Later he says 
(Edn. 14, p. 300): 
- “De facto enjoyment does not even provisionally 
create any substantive right, but is material only as 
an incident in the proof of title.” c LÉ 

There are here strong expressions of opi- 
nion that where the right of way has been 
enjoyed for less than the prescriptive period 
the person enjoying it cannot bring an action 
against a stranger who obstructs the use of 


tthe de facto easement, the principle being 


that a person cannot assert even against a 
trespasser a right which does not really 
interfere with enjoyment of his own pro- 
perty. It is conceivable that a case might 


-alise where the principle involved in Jeffris 


v. Williams (5) could be appropriately appli- 
ed, but it would be a very exceptional one. 
Take for instance, the case where as the 
result of some catastrophe access to land 
could only be .obtained over the land of an- 
other. Ifa stranger attempted to prevent 
the possessor of the land so cut off from gain- 
ing access to his land the Court would surely 
(8) (1859) 4 H & N 158; 28 L.J Ex. 182; 7W 
1573; 19 E R 795.7 A s 
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interfere, as the stranger would be intêrfer-' 
ing with enjoyment of the land. 

Åt- this stage it will be convenient o refer 
to two decisions of this Court which are in 
conflict -and in ‘consequence have given rise 
to this reference. 


if any trespasser was in enjoyment of land 
for less than the statutory period he would 


be entitled to protect that possession against: 
any one but the true owner, went on to say ` 


that they did not think that there was any 
distinction in prnciple, because the right to 
be protected was in the nature of an incor- 
poreal right in process of acquisition. This 
statement is certainly open to strong criti- 
cism and it was criticized in Narasappayya 
v. Ganapati Rao (2), but as pointed out in 
that case, Kondappa Rajan Naidu v. 
Dewarakonda Suryanarayana (3) can be 
supported ‘on the ground that the plaintiff 
was in possession of the channel which had 
been . obstructed and having a possessory 
title had a cause of action against the de- 
fendant for obstruction. In Narasappayya 
v. Ganapati Rao (2) Miller and Sadasiva 
Ayyar, JJ. held that mere enjoyment of an 
easement for any length of time short of the 


In Kondappa Ranjun’ 
Naidu v. Dewarakonda Suryanarayana (3), 
Benson and Krishnaswami Ayyar, JJ. after’ 
observing that it was well settled law that: 


UPENDRA NATH DAS V. DURLAV OHANDRA KUNDY (CAL.) 


full period of prescription gave no right of - 


action against a person obstructing the user. 
In that case the plaintiff sought an injunc- 
tion preventing the defendants from cutting 
a channel from a tank from which he 
watered some of his fields, so as to deprive 
him of the water. The District Munsif 
granted the injunction, but this was dis- 
‘solved’ by the District Judge, who held that 
the plaintiff had no right to the water of the 
tank, though he had been in the habit of 


taking the water through a channel for some - 
years. A second appeal was filed to this Court . 
and the learned Judges upheld the decision of - 


the District Judge. I regard the decision as _ 
being a correct decision. It was not à case- 


where the plaintiff was in physical posses- 


sion of the channel from the tank, but a case: 


where the defendants were claiming a right 
to water which they did not possess. 
In my opinion where a right of way has 


not been acquired by enjoyment forthe: 


prescriptive period there is ordinarily no 
right of action for interference. In a very 


exceptional case where access to the plain-- 


tiffs land would otherwise be cut off alto- 
gether a suit might be maintained against a 
stranger on the principle propounded ‘in 
Jeffris v. Williams (5) but not otherwise. The’ 
answer that I would give to the -question 
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m 6, 
řeferred in its altered form is that an action 
cannot be maintained in ordinary circim- 
stances: It can only be maintained’ if the 
obstruction to user will havea the effett of 
substantially depriving a person of thé enjoy- 
ment ‘of his- property. To avoid any mis-' 
understanding I would add that the Court’ ` 
is not dealing with the rights of the villagers 
to pass over gramakantam land. 
Venkataramana Rao, J.—I agree. 
“ Horwill, J—I also agree. 
. N.-S. Answer accordingly. 





CALCUTTA HIGH COURT 
Suit No. 593 of 1927 
June 7, 1940 
_ NeNatr, J. 
UPENDRA NATH DAS AND ANOTHER- - 
APPLICANTS e 
versu? l 
DURLAV CHANDRA KUNDU AND OTHERS 
— OPPOSITE PARTY 

Charge—Charge for “allowances granted under will 
may attach to general, estate although testator ‘had 
not provided for their payment out of specified 
properties. 

A charge for allowance granted under a will may 
attach to the general estate although the testator in his: 
will may not make provision for the charge or allow- 
ances to be paid out of specified properties. 5 

A will provided that the testator’s two sons should 
each get at the rate of Rs. 50 a month from his estate 
month by month “for defraying the expenses of 
magntenance. etċ., of their sons, daughters, wives 
and their own selves” after the testator’s death., 
There was a further provision that the gpns should 
get “at the rate of Rs. 2,000,” from the testator’s 
estate for defraying the expenses of the marriage of 
each of their: daughters. ` The will further provid 
for a monthly allowance at the rate of Rs. 8 a mont 
to pe paid to the testator’s youngest daughter, who 
was a widow, out of the testator’s estate so long “as 
she lived: è 

Held,. that even though the testator did not provide 
that the allowances were to be paid from specific 
property, the allowances granted by the will formed 
charges. 7 i 


Messrs, B. C. Ghosh and D. N. Sen, for the 
Applicants, 

Mr. B. N. Ghosh, for the Opposite Party. 

Order.—This is an application by the 
auction:purchaser to Set aside a sale by the 
Registrar on the ground.that good title has 
not been made out. The applicant contends 
that the property is subject.to charges under 
the will of Krishna Das Kundu which have 
never been disclosed. The will was . not: 
mentioned in the abstract of'title, nor in the 
conditions of sale; and it is alleged that: the - 
éxistence of the charges were deliberately 


‘ gappressed. - The mortgagee contends thal 


the charges donot exist. The will. was dis- 


on 
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coveret after searches. Probate has never 
been granted. The will in. cl. 3 provides 
that the testator’s two sons who are the mort- 
gagees shallreach get at the rate of Rs. 50 a 


month from his estate month by month “for ` 


defraying the expenses of maintenance ete., 
of their sons, daughters, wives and their 


. own selves” after the testatpr’s death. There 


is a further provision that the sons shall gef 
“at the rate of Rs. 2,000” from the testator’s 
estate for defraying the expenses of the 
marriage of each of their daughters. Clause 4 
provides for a monthly allowance at the rate 
of Rs. 8 a month to be paid to the testator’s 
youngest daughter, who was a widow, out 
of the testagor’s estate so long as she lives. 
These are the material portions of. the will, 
and the question before me is whether the 
allowances granted by the will form charges, 
For the mortgagee it is contended that no 
charges will be created unless the testator 
provides that the ellowances are to be paid 
from a specific property. That is by no 
means clear, and it appears from Theobald 
on Wills, Edn. 7 p. 508 tlfat an annuity may 
be given without words creating an express 
charge. If the annuity is-given in general 
terms and there is then a gift of residue, the 
annuity is charged upon the corpus. 

: In Bridges v. Hinzman (1) the testator 
by his will devised certain property to his 


son for life and after his death to the first, s 


second, third and fourth son and so on 
“paying” to the testator’s wife “£ 16 a year 


of lawful money of Great Britain,” also to : 


the testator’s daughter £ 10 a year of lawful 


money quarterly fof life. The Vice-Chancel-, 


loy held that the word “paying” created not 
a trust but a charge or condition. The 
matter was dealt with recently by the 
Division Bench of this Court in Bhola Nath 
Banerjee v. Sarbamangala Debi (2). There 
a Hindu testator created two successive life 


-eStates and gave the remainder to the defen- 


dants who were his grandsons. He further 
provided that- monthly allowances should be 
paid to his granddaughter out of the estate 
left: by him, and whoever was in possession of 
the estate would be bound to pay. There it was 
argued as the property was not specified no 
valid charge could be created, but the Court 
held that the charge would attach to the 
corpus of the estate which was bequeathed 
by the testator successively to the two ladies 
and then to the daughter’s sons who were 
the defendants in that case. It is clear there- 
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fore on these decisions that a charge may P 


(1) (1847) 16 Simon’s Reports 71 
(2) À I R 1940 Cal. 93; 1 
291; 12 R C525. 


6 Ind. Cas. 843; 440 WN.: 
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attach to the general estate although the 
° testator in his will may not make provision 
for the gharge or allowances to be paid out 
of specified properties. In any event whether 
the allowances form charges or not it is quite 
clear that this possibility should have been 
brought to the notice of the prospective pur- 
chaser, and since that was not done the pur- 
chaser. is entitled to have the sale set aside.. 
Order in terms of prayers (a), (b), (c), (d), and 
(e). The mortgagee (Mr. B. N. Ghose’s client) 
to pay the costs of the application to the 
auction-purchaser and the mortgagee will add 

those costs to his claim. 

D. Order accordingly. 
| 


Pd 


- MADRAS HIGH COURT 
Civil Revision Petition No. 15 of 1939 
July 23, 1940 
WADSWORTH, J. 
SUNDARA REDDIAR—PETITIONER 
versus ’ 
ALAGAPPA CHETTIAR BY AGENT 
VEERARAGHAVA AYYANGAR— 
RESPONDENT Í 
Madras Agriculturists Relief Act (IV of 1938), 
s. 20—Father not following up his stay application 
with application under s. 19 but dying before ex- 
piry of sixty days—His son impleaded as legal 
representative, if can file fresh application under 


Where a father did not follow up his stay applica- 
tion under s. 20, Mad. Agri. Relief Act with an appli- 
cation under s. 19, but died just before the expiry 
of the sixty days, time allowed under s. (20, his son 
who jis impleaded as his legal répresentative cannot 
file a fresh application under s. 20 


`C. R. P. to revise the order ofthe Sub- | 
Judge, Cuddallore, in M. P. No. 534 of 1938. 


Mr. T. E. Ramabhadrachariar, for the 
Petitioner. . 

Mr. S. Panchanadha Mudaliar, for the 
Respondent. ; 

Order.—Petitioner is the son and legal 
repretentative of defendant No. 19 against 
whom the decree was being executed when 
he got a stay by means of an application 
dated April 9, 1938 under s. 20, Act IV of 
1938. Defendant No. 19 did not follow up his 
stay application with an application under 
s. 19, but he died on June 4, 1938, just be- 
fore the expiry of the sixty days time allow- 
ed under s. 20. Petitioner was impleaded as 
legal representative on October 19, 1938 and 
on that day asked for time to oppcse the 
execution. On December 14, 1938 he filed a 
dresh application under s. 20. I am of opi- 
nion that the application does not lie. The 
petitioner succeeds to the rights and liabi- 
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lities in the litigation of his father. His 
father had already exhausted his' remedy 
under s. 20.and by the express terms*of that 
section the decree must be executed against 
him as it Stands. The legal representative is 
subject to the same liability. The petition is 
dismissed with costs. 

N.-S. Petition dismissed. 


PESHAWAR JUDICIAL COMMIS- 
__ SIONER'S COURT 
Civil Appeal No. 10-5 of 1940 
December 11, 1940 l 
ALMOND, J: O. AND MIR AHMAD, J. 
Mst. ZAMO AND OTHERS—DRFENDANTS— 
APPELLANTS 
versus 
HABIB KHAN QADIR AND OTHERS— 
.PLAINTIFFS AND OTHERS—DEFENDANTS— 
RESPONDENTS 

NW. F. P. Law and Justice Regulation (VII of 
1901), s. 834—Land in suit valued at Rs. 388-2-0 and 
other property at Rs. 1,900-8-0--T'wo values, if can be 
combined—Second appeal, if maintainable—N.-W. 
F.P. Muslim Personal Law (Shariat) Application Act 
(VI of 1935), s. 27—Succession—Questions coming up 
before Court after Act came into force—Muhamma- 
dan Law must be applied irrespective of fact whe- 
ther succession opened after or before Act. : 
- The value-for jurisdiction, of the land in suit, was 
Rs. 388-2-0 and the like value ‘of the other property 
was Rs. 1,900-8-0 : : 

Held, that the value of each portion of the suit 
being below the prescribed limit, the two values could 
not be combined to make the case liable to further 
appeal under s. 34, N.-W. F. P. 
Regulation. 

All questions of succession which come up before 
the Courts after Act VI of 1935 has come into force, 
must be decided according to Muhammadan Law ir- 
respective of the fact as to whether the 

son whose estate is in dispute had died before that 
Act came into force or after. 192 Ind. Cas. 343 (1), 
followed. ; 


O. A; from the judgment and decree of the 
Additional Judge, Peshawar, dated December 
22, 1939. i 


Mr. Pir Bakhsh, for-the Appellant. 

Mr. Abdur Rab Nishtar, Kazi Abdul 
Wahab and Pandit Anup Chand, for- Res- 
. pondents Nos. 1 to 5. < 


“Mir Ahmad, J.—The facts of this case’ 
have been given in great detail in the 
judgment of the trial Judge and have also 
been briefly noticed by the lower Appellate 
Court. One Sherdil Khan died in-1933 leav- 
ing a widow Mst. Bibi Aisha, a married 
daughter, Mst. Zamo Jan, a married sister 
Mst Nawab Jan and an unmarried sister, 
Mst. Babo Jan. His wife died in 1933-34.. 
The property left by Sherdil was mutated 


ZAMO 1. HABIB KHAN QADIR (PESH.) 


Law and Justice . 
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sin the name of Mst: Babo Jan, his-sigfer, 
who died in 1937. Some collaterals of 
Sherdil have brought this suit for pagses- ' 
sion of their customary law» share in the 
property left by him. One of the defences 
taken was that the Shariat Act (VI.of 1935) 
having come into force on December 6, 
1935, the plaintiffs had no locus standi to 
bring the suit because the daughter and 
the sister “of Sherdil were his only heirs 
under the Muslim Personal Law. The trial. 
Judge gave decree to the plaintiffs for 23/32 
share in the estate left. by. Sherdil. An 
appeal was preferred by the. daughter of 
Sherdil, her husband and the sister of. 
Sherdil to the District Court at*Peshawar. 
The District Judge agreed with the Origi- 
ual Court and dismissed the appeal. The 
same persons have come up on further 
appeal to this Court. 

A preliminary objectign was taken that 
no appeal lies. The value for jurisdiction of 
the land in suit is Rs. 388-2-0 and the like 
value of the other property is Rs. 1,900-8-0. 
According to s. 34, Law and Justice Regula- 
tion, the value if a land suit’ should be 
Rs. 1,000 or upward and in an unclassed suit 
it should be Rs. 2,500 or upward in order to` 
entitle a party toa further appeal. In this 
case the value of each portion of the suit is 
below the prescribed limit. Judicial Record 
Volume I Case No. 76 is the authority for the 
view that the two values cannot be com- 
bined to make the case liable to further 
appeal. We consequently hold «hat the 
appeal does not lie andewe treat it as an 
application for revision. A Bench of this 
Court has held in the ruling reported tn 
Fazal Haq Dilzada v. Dawar Shah (1); that 
alf questions of succession which come ‘up 
before the Courts after Act VI of 1935 
has come into force shall be decided ac- 
cording to Muhammadan Law irrespective 
of the fact as to whether the person whose 
estate is in dispute had died before that 
Act came into force or after. The rule of 
decision, therefore, in this case would be 
Muhammadan Law and we have to see whe- 
ther the plaintiffs can bring a suit for pos- 
session of a portion of the estate of Sherdil 
as heirs under Muhammadan Law. The 
plaintiffs are distant collaterals and have 
under that law no right to inherit the pro- 
perty left by Sherdil in preference to his 
daughter and sister. This is not denied by 
the learned Counsel who appeared for the 
respondents. The plaintiff-respondents have 
therefore, no right to. maintain the. suit. 


(1) A IR 1940 Pesh. 52; 192 Ind. Cas. 343; 13 R 
‘Pesh. 37 i 
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The two. Courts below have. wrongly deci-, 


ded ‘this case. They-have committed a 
material ‘irregularity in applying custom. 
We therefore? accept the petition, set aside 
the order of the two Courts below and 
dismiss the suit of the plaintiffs-respondents 
with costs throughout. ii i 

D. Pĉtition accepted. e. 


<° . CALCUTTA HIGH COURT 
Criminal Revision No. 526 of 1940 - 
po July 17, 1940 ih 


ki EnGuey, J. 
HARI] RAKSHAK DUTT —Accusan— 
PETITIONER 3 
VveTSUS ` : 


CHAIRMAN, DISTRICT BOARD, 

- BIRBHUM—Oprositr Parry 

Benyal Food Adulteration Act (VI of 1919), s. G 
(1) and (83)—Accused taking consignment of mustard 
oil at Railway Station for sale—Sanitary Inspector 
taking sample while goods were still on railway pre- 
mises—Oil found adulterated—Accused, if can be 
convicied—Fact that accused had no time to examine 
goods, if good defence. 

. The accused took delivery of some tins of mustard 
oil at the Railway Station for the purpose of 
selling them. On the same day while the goods were 
actually on the railway premises a sample was taken 
from these tins by the Sanitary Inspector and it was 
found that the mustard oil contained therein was adul- 
terated. . 

Held, that although the goods had not actually left 


the railway premises, they were nevertheless hêng 


stored for sale by the accused within the meaning. 


of s. 6 (1) @f the Bengal Food Adulteration Act. Thé 
requisite initial onus fad been discharged by the 
prosecution. The accused came into physical posses- 
sion of the consignment as soon as he took delivery 
thereof atthe Railway Station and from the moment 
that he took such delivery until the goods were actwal- 
ly exposed for sale in his shop there could be no doubt 
that he was actually storing them with a view to 
their'ultimate disposal by sale. The fact that he could 
have had no oppurtunity to examine the nature of the 
goods between the time when he took delivery of 
them and the time when a sample was taken was no 
defence in view of s. 6 (3). 188 Ind. Cas. 398 (1), dis- 
tinguished. ` | - : 


Messrs. Jitendra Mohan Banerjee and 
Hari Prosanna Mukherjee, for the Peti- 
tloner. . 


Messrs. Satindra Nath Mukherjee and 
Samarendra Nath Mukherjee, for the 
Opposite Party. i 

Order.—The. petitioner in this case has 
been convicted under s. 6 (1) read with 


s. 21, Bengal Food Adulteration Act (Ben: 


Act VI of 1919). Itappéars that, on Octo- 
her 17, 1938, the petitioner took delivery of 
some tins of mustard oil at the 


Railway Station. On the same day a sample 
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was taken from these tins by the Sanitary 
Inspector and it was found that the mustard 
oil coftained therein was adulterated. The 
petitioner and certain other persons were 
subsequently prosecuted and the petitioner 
was convicted. It is said that the prosecu- 
tion did not discharge ‘the onus which 
lay on the Crown to show that the adultera- 
ted goods had actually been stored for sale 
within the meaning of s. 6 (1, of the Act 
and itis also.contended that any presump- 
tion which may have arisen under s. 6. (4) 
of the Act‘iwas rebutted by, reason of the 
fact that the goods were actually on the 
railway premises at the time when the 
sample was taken by the Sanitary Inspec- 
tor. The finding contained in the , judgment 
of the lower Appellate Court is that there 
can be no doubt that the petitioner had taken 
delivery of this consignment of the oil 
for the purpose of sellingit. This being the 
case, it would follow that although the goods 
had not actually left the railway premises, 
they were nevertheless being stored for sale 
by the petitioner within the meaning of 
s. 6 (1) of the Act. It followed that the 
requisite initial onus has been discharged by 
the prosecution. In this connection it may 
be mententioned that in Sachi Nandan Piri 
v. Chairman, Midnapore District Board (1), 
1 pointed out that : | ; 

“In my view, in a case in which a person is pro- 
secuted for storing adulterated food for sale, it must 
ordinarily be proved affirmatively that such food is 
actually being stored, and in my opinion, such storage 
cannot be takento include transit to a place of storage 
unless the adulterated food in question is actually in 
the physical possession of a person to whom sub-s. (4) 
of s. 6 expressly applies.” 

That case related to the prosecution of a 
certain person in respect of a consignment 
which was found in the possession of his 
carter. On the facts of that case, if the peti- 
tioner himself had been in physical posses- 
sion of the consignment, the position would 
have been different. In the case with which 
we are now dealing the petitioner came into 
physical possession of the consignment as 
soon as he took delivery thereof at the rail- 
way station and from the moment that he, 
took such delivery until the goods were 
actually exposed for sale in his shop there: 
ean be no doubt that he was actually. 
storing them with a view to their ultimate 
disposal by sale. It is argued that it would 
be unreasonable to convict the petitioner in 
this case in view of the fact that he could 
have had no opportunity to examine the 
nature of the goods between the time when. 

(1) I L R(1940) 1 Cal. 333; 188 Ind. Cas. 398; A T 
Ce i Cal. 213; 41 Cr. L J 582;440 W N 173; 13 R 
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he took delivery of them and the time 
when a sample was taken. , This argu- 
ment is, however, answered by. subes. (3): 
of s. 6.of the Act whichis in . the 
following terms : ; ee wr 


“Tn any prosecution under this section it shail be . 


no defence to allege that the vendor, manufacturer or 
storer was ignorant of the nature, substance or quality 
of the article sold, exposed for sale, or manufactured 
or stored for sale by him.” ; 

In cases of this` nature, it is obviously 
necessary that all dealers and consignees 
of goods. such as those which are men- 
tioned in s. 6 of the Act should exercise 
greatest caution as to the persons with 
whom they deal. In my view, the peti- 
tioner has been properly convicted, but 
if he considers that he has a grievance? 
against the person who. supplied him with 
these goods, it will be for him if so 
advised,.to consider the propriety of in- 
stituting a suit for damages against that 
person. This Rule must accordingly be 
discharged and the decision of the learned 
Magistrate is affirmed. 


D. Rule di scharged. 


SIND JUDICIAL COMMISSIONER’S 
COURT > -> 
Suit No. 164 of 1936. ~ . 
March 14, 1940 

m Loro, J. 

KHEMCHAND DAYARAM— PLAINTIFF - 

` versus 

‘DAYARAM JESSOMAL AND OTHERS— 

DEFENDANTS. 

Hindu Law—Partition—Mothers’ share — Suit for 
partition of joint family property—Claim by member 
for certain property belonging to him and said to 
fave been entrusted by him to plaintiff personally 
cannot be made’-in such suit—Plaint claiming parti- 
tion, withdrawn —Plaint, if evidence of intention to 
separate—Partition suit — Defendant, if can claim 
his. share without paying ad valorem. court-fee on his 
share—Hvery person interested in property is plaintiff — 
in partition suit—-Manager, if can be called upon 
to render general account of his dealings—His duty— 
Maintenance — Claim for future maintenance and 
residence—Question of limitation—Joint family pró- 
perty —Presumption, that any particular property 
in hands of one co-parcener is jotnt family property 
—Co-sharers—Adverse possession — Manager denying 
rights of co-owner—Possession of junior member, whe- 
ther enures for benefit of co-owner in repelling plea 
of adverse possession — Possession of one co-sharer, 
when adverse — Title by: adverse possession, if can 
originate during minority of person sought to be 
defeated by adverse possession — Minor — Natural 
guardians —Religious endownment—Temple—Public 
or private—Private temple becoming public — Dedica- 
tion should be proved —Trusts Act (II of 1882), ss..94, 
95—Co-owner in possession of -entire estate held in 
vo-ownership, whether constructive trustee of ‘minor’ 
co-owner in respect of his share—Limitation Act (IX 
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of 1908), Art, 128_Suit for accounts by one cofowner: 
against another—Art. 120, applies—Right to sue when. 
accrues. ; PRES 

On partition, the mother is entitled to share equal to 
that of the son. ae : 

In a suit for ‘partition of joint family property 8 
claim by a member ‘for certain property belonging to 
him and said to have been entrusted by him to the 
plaintiff ` personally is a separate and distinct matter, 
ang it can find no roomdn a suit for partition. {p. 189, 
col, 2.) < 

The institutign of a suit for partition by a member of a 
joint family is an unequivocal intimation of his inten- 
tion to separate and there consequently is 4 severance 
of his joint status from the date when it.was instituted. 
A decree may be necessary for working out the resvlts 
of the severance and for allotting definite shares, but the ~ ., 
status of the plaintif as separate in estate is brought - 
about by his assertion of his right to separate whether 


“he obtains a consequential judgment or noi A plaint 


claiming a partition even if withdrawn would unless 
explained afford evidence that an intention to separate 
had been entertained. [p. 150, col. 1.) 

_[Case-law referred to.] r $ 

A defendant in a partition suit need not pay ad 
valorem court-fees on the share he claims in such & 
suit. [p. 153, col. 2.] e 7 : 
In a partition suit every person interested in the pro- 
perty to he partitioned whether ranged as plaintiff or 
defendant is a plaintiff. [p. 154, col. 1.) ; 

In a suit for partition thè manager of a joint family 
as such cannot be called upon to render a general ac- 
count of his dealings with the joint family property. 
He is however bound to satisfy the Court what property 
is available for partition, and on this point his ipse 
dixit is not to be accepted, especially when it is alleged 
that he has secreted and done away with much pro- 
perty. [p. 155, col. 2.] 

[Case-law referred to.] 

. å claim by widows for future and present mainten® 
ance and residence arises from day today and there can 
be ng question of limitation. | 

There isno presumption that any -particular property 
in the hands of one of the coparceners is jojnt family 
property and the burden therefore is upon the- person 
who alleges that these properties are joint family pro- 
<i lable to partition, to prove it. [p. 152, col. 
1; : i 

Where after the partitiona co-owner has chosen to 
mix Ais separate movable property with property helé 
in co-ownership ghe burden lies heavily upon him to 
prove that the immovable properties acquired after the” 
partition were acquired from his own separate funds and 
-not out of the income of the property held- by him in co- 
ownership. ([p. 153, cols. 1 & 2.] | : 

Possession by oneof the junior members of the joint 
family isthe possession of the manager of the family 
and can give manager’s co-owner no advantage when 
the manager or karta of the family denied, or in any 
case is not proved to have admitted that co-owner’s 
rights. [p.143, col. 1.] ` | 

Possession of a co-ownew in law is the possession of 
his co-owners. It is not possible for him to put an 
end to that possession by any secret intention in his 
mind. Nothing short of ouster or something equivalent 
to ouster can’ bring about the result. It is not neces- 
sary to show that adverse possession was brought to the 
knowledge of the person against whom it was claimed. 
It is sufficient that the possession was adverse and 
without any attempt at concealment; so that the person 
against whom time was running ought, if he exercised 
due vigilance, to have been aware of what was happen- 
ing. © Non-participation by one of two co-owners in-the 
possessionand.enjoyment of, the property belonging to 
them as co-owners for an extended period, coupled witn 
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the abSence of any claim or demand for participation, 
may, amount to ouster of such co-owner; whether it doege 
or not, depends upon the facts and circumstances of. 
each individualcase. If in the circumstances of any 
partieular case such non-participation and absence of 
demanc cannot he interpreted by themselves as ex- 
elusion or ouster, it is necessary for the party claiming 
: tit’e by adverse possession to prove some futher specific 
act or specific acts of ouster. Such ouster must in its 
nature be an open assertion of a hostile title, such that 
actual or constructive knowledge thereof is clearly 
attributable to the party intended and sought to be ex- 
eluded. “Adverse possession will then start from the date 
of such act or acts. [p. 144, col. 1; p. 148, col. 2.) 
` {Case-law discussed. 
Title by adverse possession cannot originate during 
,, the minority of the person sought to be defeated by 
adverse possession. To acquire adverse possession there 
must be acts of exclusion or ouster amounting to. open 
assertion of §ostile title, knowledge of which must be 
‘attributable to the person sought to be excluded so as to 
enable him to resist the acts. A minor is not in a position 
to know of or to resist acts of ouster and there can be 
no overt acts amounting to open assertion of a hostile 
title against a minor. 70 Ind. Cas. 678 (27), dissented 
from. [p. 148, col. 2; p. 149, col. 1.] 
t is only the father and mother who are the natural 
yuardians ofa minor. 

While it is possible that a private temple should be 
so dealt with that in the course of years it bocomes 
dedicated to the public as a public temple, dedication 
requires to he proved. 185 Ind. Cas. 305 (38), relied 
on. [p. 151, col. 2.) © 

A co-owner in possession of the entire estate held in 
eo-ownership is constructive trustee of the minor co- 
owner in respect ofhis share. Sections 94 and 95, Trusts 
HDS clearly applicable to such a case, [p. 148, 
col. 1. 

A suit for accounts by one co-owner against another 
co-owner in sole possession of property belonging to the 
co-owners is governed by Arb. 120, Lim. Act, and the 
right to sue accrues only when there is a demand for 
accounts and a refusal to render them. Where there 
has been no demand for accounts and refusal to render 
the same the plaintiff is entitled to an account from the 
defendant for the enti period during which the defen- 
dant was in sole possession of the property. [p. 154, 
ml. 2; p. 155, col. 1.) 

[Case-law relied on.] 


Mr. Jamiatrai Lalchand, for the Plaintiff. 

Messrs. Kodumal Lekhraj, Srikishindas H. 
Lulla, Sunderdas Jethanand, A. P. Fonseca, 
Suganlal Hassanand, and 
Narainsing, for Respondents Nos. 1 and 
3, 2, 4, 5, 6 and 7, respectively. 

Judgment.—The judgment in this case 
really begins with an order made by me on 
December 20, 1938 in which I decided in 
the affirmative the preliminary issue: 
“Whether there was a paration between the 
two branches of Dayaram and Wadhuram.” 
In that order, Ex. 49, I have set out in great 
detail the history of the family involved in 
this litigation and the facts leading up to 
the present suit, and have generally cleared 
the ground for the reception of evidence on 
and the determination of the other issues in 
the suit. Issues 15 in number, were 


originally framed on August 13, 1937, as 
under : 
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"(D Was the joint status of the parties severed in 
1934 by the filing of suit No. 179 of 1934 ? 

(2) What is the family property Hable to be parti- 
tioned afd in whose possession is the said property? 

(3) Is defendant No. 3 entitled to a share as claimed 
by her or to maintenance only asalleged in para. 5 of 
the plaint? If to the latter, to what maintenance is 
she entitled ? 


(4) Are defendants Nos. 4 to 6 or any of them entitl- 
ed to any share in the properties in suit?-If not are 
they entitled to maintenance? If so, at what rate ? 

(5) Are the claims, if any, of defendants Nos. 4 to 6 
or any of them barred by limitation ? 

(6) Are defendants Nos. 4 to 6 or any of them estopped 
from claiming their shares and / or maintenance ? 

(7) Can the claim, if any, of defendants Nos. i to 6 
or any of them be determined in this suib? - 

(8) Had defendant No. 5 deposited cash, ornaments 
and gold with the plaintiff ? Ifso, of what value? 

(9) To what relief, if any, is defendant No. 5 entitled 
on this account ? 

(10) Can defendant No. 5 claim the things mentioned 
in issue No. 8 from the plaintiff in this suit? If so, can 
she do so without first paying courts-fes on the amount 
claimed by her ? 

(11) Is the suit properly framed ? 

(12) Is the plaint sufficiently stamped? 

(13) To what shares are the various parties entitled 
in the joint family property ? 

(14) To what relief are the parties entitled ? 

(15) General.” | £ 

To these E added the preliminary issue 
referred to above by an order Ex. 30 dated 
November 30, 1938. After the decision of, 
this preliminary issue another order Ex. 50 
was passed by me on January 19, 1939 in 
which, after hearing the learned Advocates 
for the parties, I laid down the procedure 1 
proposed. to adopt in the further hearing of 
the suit. This hearing however was resumed 
only on November 24, 1939.; between Febru- 
ary and May 1939 no progress could be made 
because of holidays and more urgent work, 
and from July to October I was officiating 
as Judicial Commissioner. It soon became 
apparent that the decision on the preliminary 
issue which at one stroke threatened to 
deprive Dayaram’s branch of the family of 
one-half of the family property had fallen 
upon defendants Nos. 1 to 3 as an unexpected 
blow, and the cross-examination of Khem- 
chand, the plaintiff, and the evidence of 
Dayaram quite clearly betrayed a desire on 
the part of Dayaram to minimize the loss his 
branch of the family appeared likely to 
sustain. A distinction began to be made be- 
tween those immovable properties set out in 
the schedule to thé plaint which were with 
the family prior to the partition held to have 
taken place on July 30, 1905, and those 
subsequently acquired, and the learned 
Advocates for defendants Nos. 1 to 3 made no 
secret of the fact that they proposed to 
contend that in any case Kesarbai, defen- 
dent No. 4, could claim no share in or benefit 
from. those of the 31 properties set out in 
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ae schedule to the plaint which had-been 
equired subseqtient to July 30, 1905. To 
«eet this situation defendant No. 4 filed an 
pplication to amend her written statement 
© as specifically to embrace in her claim 
sartition, accounts and mesne profits of alb 

mhe properties mentioned in the schedule to 
he plaint at whatever time they had been 
equired. The application was of course 
trenuously opposed on behalf of defendants 
Nos. 1to 3 but was allowed by me in an 
xder, Ex. 57, recorded on December 4, 1939. 
MChe operative part of that order reads: 

“I am therefore of opinion that the amendment 
‘hould be allowed. An amended written statement to 
ve filed within 3 days and a copy thereof supplied to 
he plaintiff and each of the other defendants. Further 
vritten statement or rejoinder by the other parties to 


ve filed within 10 days thereafter. Further issues, if 
«ny, to be framed on December 21, next.” ; 

Defendants Nos. 1, 2 and 5 filed further 
written statements and on February 6, 1940 
he following additional issues were framed:. 

“(1) Is defendant No. 4 entitled to a share`in any of 
she immovable properties shown in the schedule annexed 
so the plaint? If so, what properties? 

(2) Can she claim-a share in the suit properties 
without paying ad valorem court-fees on her share ?` `. 


-(3) Were the various immovable properties shown in. 


moara. 1 of the further written statement of defendant 
No. 1 dated December 19,-1939 or any of them acquired 
and built upon by defendant No. 1 after the alleged 

mpartition with Hiranand in 1905 from his own monies 
or from the alleged joint funds comprising of the rents 
of other joint immovable properties ? 


(3A) Is defendant No. 4 entitled to a share in any of 


the said properties ? 

(4) What amounts if any were spent by defen- 
dant No. 1 on the development, improvement and repairs 
of the various immovable properties mentioned in para. 2 
of ine said further written statement of defendant 

0. - ; 

(5) Can defendant No. 4 get her share'in the ‘said 


properties without paying her share of the monies so 


spent by defendant No.1? . 

(6) Is defendant No. 4 entitled to an account of the 
rents and profits of the immovable properties shown 
in the schedule annexed to plaint or any of them ? - 

(7) Is her claim for such accounts for more than 
coe prior to November 1936 barred by limita- 
tion 

(8) Is her claim for accounts of the sale proceeds of 
the Hyderabad property and Malir garden referred to 
in para. 2 of her amended written statement barred by 
limitation ? ” . 

Of the 23 issues which now appear on the 
record, original issues Nos. 6,11 and 12 
have been abandoned. Issues Nos. 3, 8, 9 
and 10 of the original set are easily disposed 
of and I proceed to do so. Issues Nos. 13 to 15 


are general and will be dealt with at the. 


conclusion of this judgment. The additional 
issues will most of them be capable of simple 
answers once issues Nos. 4 and 5 are disposed 
of.: f N 

‘Issue No. 3. Is defendant No. 3 entitled to a share 


as claimed by her or to maintenance only as alleged in . 


para. 5 of the plaint? If to the latter, to what main- 
eneance is she entitled ? ” : : 
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_.In the course of: final arguments, it was 
ebnceded by the ‘learned Advocates for all 
the parties that Gomibai defendant No. 3 was 
on partition- entitled to a shareequal to that 
of the plaintiff or of each of defendants Nos. 1 
and 2. - This is clearly the law and there is 
no evidence on the record to support the 
plajntiff’s contention in para. 5 of the plaint 
“according to the customs of the commu- 
nity to which the parties belong the mother 
is entitled to a reasonable allowance for 
maintenance only out of the family property 
but not to any share.” I hold accordingly. ° 

-Issue-No: 8. ‘‘Had defendant No. 5 deposited cash, 
ornements and gold with the plaintiff ?, If so, of what 
value 

Issue No. 9. “To what relief, if any, i¢ defendant 
No. 5 entitled on this account ”? 

Issue No. 10. ‘Can defendant No. 5 claim the things 
mentioned in issue No. 8 from the plaintiff in this suit ? 
If so, can she do so without first paying court-fees on 
the amount claimed by her” ?” 

Paragraph 5 of the written statement of 
defendant No. 5 Hetibai, widow of Tikamdas, 
reads thus : 

“This defendant further submits that she had with 
her large cash, ornaments’ and gold all of the value of 
Rs. 60,000 which she deposited with the plaintiff and 
4 “She is entitled to 
the account of the said claim and payment thereof.’ 


Now this is a suit for partition of joint 
family property and though by holding that 
there was a partition on` July 30, 1905 
Kesarbai becomes entitled to a share therein 
and defendant No. 1 representing the joint 
family. consisting of himself and plaintiff and 
defefidants Nos. 2, 3, 7 and 3 must be held to 
be co-owners with. Hiranand and. after his 
death with Kesarbai, the suit still remains 
in substance a suit for partition of family 
property. The claim in para. 5 of the written” 
statement of defendant No. 5 is a claim for 
certain property belonging to her and said 
to have beens entrusted by her to the plain- 
tiff personally. Such‘a claim is’ a separate 
and distinct matter, a matter between de- 
fendant No. 5 and the plaintiff only, and it 
can find no room in a suit for partition such 
as this is. Itis open to defendant No. 5 to 
instittute a separate suit against the plaintiff 
on this alleged cause of action if she so 
chooses. I therefore hold that defendant No. 5 
cannot make such a claim‘in this suit even 
if she were to pay court-fees thereon. I 
‘decline to- eriquire into the merits of her 
claim embodied. in para. :5 of the written 
statement. This disposes of issues Nos. 8 to 10. 

“Issue No. 4, ‘Are defendants Nos. 4.to 6 or any of - 
them entitled to any share in the properties in suit? 


If not, are they. entitled to maintenance? If so, at 
“what rate?” an : 


, On July 30, 1905, there was a partition 
between the branches of Wadhuram and 


149 
Dayaram of -the properties movable and im- 
movable belonging to them jointly. Wadhu- 
ram ~himself had died in 1902 or 1903 and his 
son Likamdas had died in April 1905; it was 
Hiranand who actually effected partition with 
Dayaram. Hiranand himself and his two 
sons Nenumal and Sugnomal died on 3 suc- 
cessive days in 1908. Sufgnomal was the dast 
of these three to die, and on his death the 
share of Wadhuram branch passed to Pad- 
mabai the mother of Sugnomal as the heir 
of, the sole surviving member of one brach of 
a joint Hindu family. Padmabai. died a 


few months later and the estate passed to` 


Kesarbai, sister of the last male owner 
Sugnomél. .The facts recited above are de- 
posed to by the plaintiff Khemchand and the 
legal position is clear and has not been disput- 
ed. In these circumstances Kesarbai, defen- 
dant No. 4, who isalive is alone.entitled to the 
state which care to the Wadhuram branch 
as a result of the-partition on July 30, 1905. 
Hetibai, defendant No. 5, widow of Tikamdas, 
and Thakribai, defendant No. 6, widow of 
Nenumal, are, under the Hindu Law, entitl- 
ed to maintenance and pfovision for residence 
from Kesarbai only. This again is not 
seriously disputed. Defendants Nos. 5 and 6 
have.not gone into the witness box and 
have led no evidence as’ to their position 
and circumstances. No arguments on their 

ehalf were advanced by their learned 
Advocates at the close of the case. I hold 
therefore, on this issue that defendant No. 4 
Kesarbaiis entitled to a share in the pro- 
perties in suit, subject to the decision on 
other issues in the case, and that defendants 
*Nos. 5`and 6, Hetibai and Thakribai, are 
entitled in law to claim maintenance and. 
Yesidence from defendant No. 4. Suth a 
claim on their part arises from day to day. 
and there can be no question of limitation; 
no past maintenance has been claimed by 
these defendants. 

But I do not think that the further ques- 
tions. which arise in this connection can 
be conveniently or effectively dealt with in 
this suit. Even if I hold hereafter that 
Kesarbai’s claim is, not time-barred the 
quantum and nature of the property which 
will come to her share will not be ascertain- 
able till the time of the final decree, and 
even then there will be no material on the: 
record to determine whether the claims for 
maintenance and residence should in fact 
be allowed, or what rate of maintenance 
would be proper in the case of these defen- 
dants, or what provisions, if any, should 
be made for the residence of:each: Defen- 
dants ‘Nos. 5:and 6, as already. stated, have 
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not goneinto the witness box; they have 
led no evidence. There is no evidence on» 
the record that either of these defendante 
at any time priorto the suit claimed main- 
tenance and provision for residence from 
Kesarbai or from Dayaram. In these cir- 
cumstances it will be proper only to make 
the declaration referred to above and ‘to 
leave defendants Nos. 5 and 6 to enforce 
their claims for maintenance and residence 
in separate suits declining to determine 
these questions in this suit. Issue No. 5. 
“Are the claims, if any, of defendants Nos. 
4 to 6 or any of them barred by limitation?” 
The question whether Kesarbai’s claim to a 
share in the properties in suit is or is not 
barred by limitation has been by far the 
most debated question in the entire hearing 
of this suit. In order to understand and 
fully appreciate this matter and to deter- 
mine the true legal position, it is necessary 
to set out the facts established on the record. 
even though some repetition is inevitable. 
When in 1908 the tragedy occurred which 
left Kesarbai, defendant No. 4, the sole 
heiress of the large share in pr operty move- 
able.and immovable which came to the 
Wadhuram branch of Jessomal’s family in 
1905, Kesarbai was an infant about a year 
old. The entire estate came under the 
management of Dayaram, defendant No.1: 
he collected the rents of the immovable pro- 
perties and managed them, he was in charge 
of the money- lending business. The evi- 
dence shows that Kesarbai, after the death 
in 1908 ofher own mother Padmabai, found 
a mother in Thakribai, defendant No. 6, 
with whomshe lived and by whom she was 
brought up in Shikarpur. 

_ At an early age, between 12 and 15 she 
was married to one Gopaldas with whom 
she went to live at Jacobabad. Dayaram 
appears to have evinced no interest what- 
ever in Kesarbai; he did not maintain her, 
he spent nothing onher marriage, he took 
no part in it. Khemchand, the plaintif 
who at a remarkably early age had in 1902 
or 1903 been sent by his father Dayaram to 
starta hundi business in Shikarpur, and 
who had settled there, alleges that he got 
Kesarbai married and incurred all the 
expense connected with the marriage. 
Khemchand admits he had in his hand 
considerable movable property inherited 
by Kesarbai from her father Hiranand. - 
Gopaldas whom Kesarbai married was a. 
man ina humble walk of life. About 1929 
or 1930 he came to Karachi to take up em- 
ployment in, the firm of Lilaram Radha- 


-kishen, having secured the post of a Munim 
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-probably through the 
plaintiff Khemchand himself, .a partner in 
the firm. Kesarbai alleges that Kheméhand 
was then living in Sadar Bazar in a part 
of property No. 8 inthe schedule attached 
to the plaint, and that for 5 or 6 months 
she, her husband and their three children 
occupied an adjoining tenement in the same 
property. Thereafter as her husband Gopal- 
das was working in the town, and living in 
town was more convenient, the family 
shifted tothe town, but she retained pos- 
session’ of the tenement in Sadar Bazar by 
placing her lock on the door thereof and 
leaving therein some household goods. 
Kesarbai deposes that after she came to 
Karachi Khemchand, the plaintiff, for the 
first time revealed to her that she was in 
fact a co-sharer with Dayaram in the pro- 
perty in suit in a half share, that she went 
to Dayaram and demanded her share, that 
Dayaram did not’ deny her claim but merely 
put her off; that on about four occasions she 
has participated in the income of the pro- 
perty in suit by receiving from Dayaram 
sums of Rs. 100 each. Dayaram has denied 
that he gave any moneys to Kesarbai or 
ever admitted she had a share in the pro- 
perty in suit,and in the absence of any 
other evidence on these two points I cannot 
accept the uncorroborated testimony . of 
Kesarbai interested as it is. In July 1934 
Dayaram filed suit No. 179 of 1934 for 
partition impleading at first only his wife 
Gomihai and his two sons and their sons as 
defendants. In November 1935, however, 
he amended his plaint by joining the pre- 
sent defendants Nos. 4 to- 6 as--defendants 
Nos. 4 to 6. The amended plaint is Ex. 64, 
and para. 9 thereof reads : 
| “That defendants Nos.4,5 and 6 are joined on their 
own application as per Court’s orders dated July 12, 
1935 August 23, 1935, and October 25, 1935 respectively. 
The plaintiff denies that defendants Nos. 4, 5 and 6 
have any interest in the property subject-matter of 
this suit.” - 

. It is clear therefore that it was in 1934 or 
1935 during the pendency of suit No. 179 
of 1934 that Kesarbai for the first time 
definitely and opeùly claimed a share in the 
family property. It is equally clear, ex- 
cluding at the moment Kesarbai’s allegation 
that she is in possession of a portion of one 
of the family properties since 1929 or 1930, 
that from the time of the death of Hiranand 
in1908 till Kesarbai put forward her claim in 
suit No. 179 of 1934, Dayaram was in sole 
possession and .enjoyment of the property 
ih which Kesarbai was a co-owner with a 
-Half-share, that Kesarbai did not in any 
way participate in that possession or enjoy- 
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ment, and that ‘she never at any time 
during a period of over 26 years „demanded 
her share or participation in the enjoymgnt 
thereof. Itis to be remembered however 
that Kesarbai was a minor till somewhere 
in 1924 or 1925, and that on her own show- 
ing she was entirely ignorant of her rights 
til» Khemchand erflightened her after she 
came to Karachi in 1929 or 1930. Accord- 
ing to:Khemchand she came to Karachi in 
1931 or 1932. In-August 1908 Dayaram 
filed in this Court Suit No. 279 of 1908 
against one Dipomal Pokarmal for the 
recovery of Rs. 4,300 on.a mortgage. The 
plaint in the suit is Ex. 36. In the heading 
of the plaint Dayaram and his tlfree sons 
Khemchand, ‘Taroomal and Nevandmal 
(since deceased) are shown as plaintiffs; the 
plaint is signed and verified by Dayaram 
as manager and. para.. 6. of. the- plaint 
reads : è y 

“That the said Jessomal Valiram died in February 
1899 leaving him surviving his two sons named 
Wadhumal and Dayaram who were joint with him 
in business and estate. ‘hereafter, the said Wadhu- 
mal ‘died leaving him survivinghis two sons Hario- 
maland Tikamdas wht were joint with the said 
Dayaram. The said Hariomal and Tikamdas having 
since died leaving the plaintiffs alone as the survivors 
of the joint Hindu family.” aah 

Again in August 1910 Dayaram filed a 
similar suit in this Court against one Tharc 
walad Haji,. suit No. 255 of 1910. The 
plaint in this suit is Ex. 37, Dayaram’s son 
Nevandmal appears to have died between 
1908 and 1910 for his name is not mentioned 
as a plaintiff in the heading of the ‘plaint 
which is signed and verfied by Dayaram. 
Paragraph 5 of this plainb reads : | 


-. “That- Jessomal. walad. Valiram. died. in- February” 


1899 and being a member of Hindu joint family with 
the pfaintiffs, they by survivorship are entitled to thè 
benefit of the afpresaid mortgage.” 

Defendants Nos. 1 to 3 place much reliance 
on Exs. 36 and 37 as evidencing clear and 
definite and overt acts of ..ouster against 
Kesarbai even apart from. her exclusion 
from the possession or enjoyment of any 
share in the property in suit fora period of 
over 26 years. In 1921 or 1922 there was a 
re-survey of the city of Karachi and muta- 
tion in the Records of*Rights after investi- 
gation by an enquiry officer. Exhibit’ 38 
is an extract from the Record of Rights 
relating to one of the properties included 
inthe schedule to the plaint. Column 8 
of the extract showing the: name of the 
holder reads : < . 

“Dayaram wd. Jessomal, manager; Hindu joint 
family consisting of Dayaram Jessomal, Hiranand 
Wadhumal, Tikdmdas Wadhumal, Khiomal wd. Daya- 
ram.” i a vey 
- The “Remarks” column- which purports 
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ta have been filled in on December 12, 1922 
Treads : | 


ore of the members Hiromal and Tekoomal died 
withopt male issue. Khiomal continues to be joint 
with his father and does not wish his name to be 
recorded.” i 


Exhibit 38 is strongly relied on by defen- 
dants Nos. 1 to 3 asa further overt act of 
ouster of Kesarbai. Suit No. 179 of 1934 
came toan abrupt end in this way. The 
present plaintiff, defendant No. 1 in that 
suit, applied under O. XI, r. 12, Civil P. C. 
for discovery of documents by the plaintiff 
Dayaram andan order for discovery was 
made. Plaintiff Dayaram failed to comply 
with the prder, and persisted in such failure. 
Defendant No. 1 on July 6, 1936 filed an 
application under O. XI, 1. 21 for the dis- 
missal of plaintiff's suit for want of prosecu- 
tion. On July 7, the plaintiff's Advocate 
gtated in Court : “I do not oppose the ap- 
plication under Q XI, r. 21, Civil P. C., and 
let the suit to be dismissed... “The Court’s 


order on that date whichis Ex. 65 in this’ 


case reads: “Suit dismissed under O. XI, 
r. 21, Civil P. C.” On July 28, 1936, just 
three weeks after, Khemchand filed the 
present suit impleading Kesarbai as defen- 
dant No. 4. In para. 5 of the plaint Khem- 
chand explains why Kesarbai has been im- 
pleaded in these words : 
. “Defendant No. 4 is joined asa party as she claims 
to be entitled to a sharein the property as the 
daughter and heir of .Hiranand Wa huram, Seth 
Wadhuram being an uncle of the plaintiff aid a 
co-owner in properties with defendant No. 1 and his 
family.” è 

For defendants Nos. 1 to 3 it has been 
argued that though on this Court’s finding 
‘on the preliminary issue Kesarbai became 
in 1908 a co-owner with Dayaram anq his 
branch of the family in the immovable 
properties belonging to the two branches 
of Jessomal’s family and held by them 
till the partition as joint family property, 
ab the date of this suit she had no existing 
title, that long before 1936 Dayaram repre- 
senting the joint family consisting of him- 
self, his sons and grandsons, plaintiff and 
defendants Nos. 2, 7 and 8 had acquired 
ownership of Kessarhai’s share by adverse 
possession. The case for these defendants 
on the facts recited above is that exclusion 
from participation in possession and enjoy- 
ment of one co-ovmer by another for an 
extended period of time is strong evidence 
of ouster and may by itself amount to 
adverse possession, and that in the circum- 
stances of this case it does. But even if 
the Court holds that .it does not, Dayaram 
in 1908 and again in 1910 and again in 
1921 or 1922 openly asserted a title adverse 
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to Kesarbai by acts which clearly amountedm 
to ougter, and -Dayaram’s adverse possessio 

of Kesarbai’s share in the property had 

ripened into ownership long before she 
had in 1935 put forward a claim in- suit 
No. 179 of 1934. It has been contended 
that ignorance of her rights on the part 
of Kesarbai is irrelevant and of no con- 
sequence. It has been urged that Kesar- 
bais minority might have availed against 
tħe plea of adverse possession had Kesar- 
bai filed a suit within three years after 
she attained majority in 1924 or 1925, but 
it cannot be of any assistance to her in 
respect of a claim put forward for the first 
time in 1935. With the law that has been 
quoted in support of these various conten- 
tions I shall deal when examining Kesar- 
bai’s case on this point. 

Mr. Sunderdas for Kesarbai has contend- 
ed that no case of adverse possession against 
Kesarbai can arise. He has placed his 
arguments under four heads thus: (a) 
Kesarbai was at the time of the filing of this 
suit and for some years before in actual 
physical possession of part of the property 
in suit; she was therefore in joint possession 
and no question of adverse possession can 
arise. (b) Even otherwise Khemchand was 
admittedly in joint possession with defend- 
ant Dayaram and as he does not deny and 
never has denied Kesarbai’s title as co- 
owner, his possession enures for the benefit 
of Kesarbai. There can be no ouster of 
one co-owner unless all the remaining co- 
owners deny his title. (c) Mere exclusion 
of aco-owner from participation in posses- 
sion and enjoyment even for a long period 


.cannot in the circumstances of this case 


amount to ouster; there must necessarily 
be other overt acts of ouster to the know- 
ledge, actual or constructive, of Kesarbai; 
and such as she was in a position to resist. 
Kesarbai was a minor till 1994 or 1925, 
the overt acts relied on for ouster were 
acts done during Kesarbai’s minority and 
cannot avail defendants Nos. 1 to 3, for 
Kesarbai could have had no knowledge of 
these acts and was unable owing to her 
minority to resist them (d) Dayaram was 
the nearest male agnate of Kesarbai, he 
was her agent and de facto guardian; in 
this fiduciary position he could not by any 
acts whatever acquire a title adverse to 
Kesarbai’ (After considering the evidence 
as to joint possession by Kesarbai, His Lord- 
ship concluded.) I hold on -this point that 
Kesarbai has not proved actual physiéal 
possession of any part of the property in suit 
at any time whatever. 4 
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I cannot agree that Khemchand’s admit- 
ted possession of a portion-of the property 
in suit can enure for the benefit of Kesar- 
bai. . The ‘co-owners in this case were 
Kesarbai on the one hand and Dayaram 
on the. other, representing the joint Hindu 
family of which he was the manager of 
karta. Possession by one of the junior 
members of the joint family was :the pos- 
session of the manager of the family and can 
in my opinion give Kesarbai no advantage 
when the manager or karta of the family 
denied or in any case is not proved to 
have admitted Kesarbai’s rights. Besides, 
as has been pointed out by the learned 
Advocate for defendant No. 2, Khemchand 
has never at any time definitely admitted 
Kesarbai’s rights as a co-owner in the pro- 
perty in suit. In para. 6 of his plaint he 
does not state that MKesarbai has a One- 
half -share in the property in suit as co- 
owner. All he says is that Kesarbai is 
impleaded in the suit because “‘she claims” 
to be a co-owner. There is no evidence that 
Khemchand at any time before the filing 
of this suit admitted Kesarbai’s rights as 
co-owner. He has not even done so definitely 
in his deposition in this case. I think, 
therefore that the second ground on which 
Mr. Sunderdas contended that there was 
no case of adverse possession against 


Kesarbai is without substance and cannot be - 


accepted. . 

“The third ground put forward by the 
learned Advocate for Kesarbai is a legal 
one. A large number of cases has been 
cited by the learned Advocate for defend- 
ant No. 4, Kesarbai, and by the learned 


Advocates for: defendants Nos. 1 and 2 on, 


this point, and it is necessary for me to 
examine all these cases and to record what 
in my opinion is the true legal position 
on this point to be gathered from the 
various authorities quoted. As to the facts, 
these have been set out in great detail 
above and are really not in dispute. What 
is in dispute is the nature of the legal 
inference to be drawn from these facts. 
The question is whether on the facts estab- 
lished in this case Dayaram, who was a 
co-owner with Hiranand till his death, and 
who became a co-owner with Kesarbai on 
the death of Hiranand and his sons in 
1908, has thereafter acquired a title adverse 
to Kesarbai in consequence of which Kesar- 
bai’s claim to any part of the property in 
suit has been extinguished. The case of 
Corea v. Appuhamy (1) a decision of the 


(1) (1912) A C 230; AT R194 PC 243; 8LL IPC 
151; 105 LT 836. 
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louse of Lords reported in Corea”v. 
Appuhamy (1) is in authoritattve decision 
on the rights of co-owners and adversepos- 
session between co-owners. At p. 236" ‘of the 
report in this case their Lordships state : 

“The principle recognized by Wood V. C. in 
Thomas v. Thomas (2) holds good: ‘Possession is 
néyer considered advetse if it can be referred to a 
lawfuLtitle’.” | 

Their Lordships proceed to state : 

“The two learned Judges in the Court of Appeal 
did-Tiot adopt in its entirety the suggestion of the 
trial Judge. They both held that Iser is entered 
as ‘‘sole heir,” and that his title has been adverse 
ever since he entered. They held that he entered 
as “sole heir,” apparently because he had it in his 
mind from the first to cheat his sisters. eBut is such 
a conclusion possible in law? His possession was 
in law the possession of his co-owners. It was not 
possible for him to put an end to that possession 
by any secret intention in his mind. Nothing short 
of ouster or something equivalent to ouster could bring 
about. the result:’’ 


. In the present case Dayaram who was a 
party to the partition in 1905 could not but 
have been aware that after the death of 
Hiranand and his ‘sons on successive days 
in 1908, and the death of Padmabai a few 
months later, Kesérbai had by inheritance 
become a co-owner with him in the family 
property. He may have intended and pro- 
bably did secretly. intend to cheat his co- 
owner who wasan infant entirely ignorant 
of her position, but in the words of their 
Lordships it was not possible for him to put 
an end to his possession as co-owner by any 
secret intention in his mind and nothing 
short of ouster or something equivalent to 
ouster could bring abeuti that result. 
Mr. Lulla, on behalf of defendant No. 2, hag 
contended that this decision of the House 
of Lords turned largely on the provisions 
of an ordinance applicable to Ceylon and 
cannot be regarded as an authority in the ` 
present case. No doubt the actual decis- 
ion in the case turned to some extent on 
the wording of s. 3 of an Ordinance of 187], 
part of the Law of Ceylon, but in the pare 
sage which has been cited above their 
Lordships are discussing the general law 
of acquisition of title by adverse possession 
as between co-wners. The case in Corea v. 
Appuhamy (1) was referred to by their 
Lordships of the Privy Council in Hardit 
Singh v. Gurmukh Singh (3). The judg- 
ment of the Board was delivered by Lord 
(2) (1855) 2 Kay. & J 79; 251, J Ch. 159; 1 Jur. (x s) 
1160; 4 W R 135; 110 R R 107. 

(3) 20 Bom. L R 1064; 47Ind. Cas. 626; AI R1918 
PO 1: 64P_R 1918;1U P L R @ C)8; 28 OL J 
437; 24 M L T 389; 9L W 123; (1919) MWN 1 
(PO). 


*Page of (1912) A G.—[Jd.] 
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Buckmaster who states: . ' 
“If by exchisive possession of joint estate is meant 
thateone member of the joint family alone occupies 
it that.sby itself*affords no evidence of exclusion of 
other interested members of the family. Uninter- 
rupted sole possession of such property without 
more must be referred to the lawful title possessed 
by the joint holder to use the joint estate-and cannot 
be regarded as an assertion ofa right to hold it eas 
separate so as to assert an adverse claim against other 
interested members. : ° : 

If possession may be eithér lawful or unlawful, 
in the absence of evidence it must be assumed to 
be the former. The fact therefore that this village 
of Bhagsar has heen occupied for many years by 
defendants and their predecessors is insufficient to 
prove exclusion of the plaintifs without further 
evidence.” ¿ ` 

Their Lordships were dealing with a case 
of joint family property in the Punjab; but 
Ido not think that that makes any material 
difference. The case of Govindrao v. Raja- 
bai (4) a decision of their. Lordships of the. 
‘Privy Council reported in Govindrao v. 
Rajabai (4) was a case of tenants-in-common. 
Citing with approval the case in Corea v. 
Appuhamy (1) their Latdships ‘held in this 
case that the rule that possession by one 
tenant-in-common cannét be adverse . to 
another, meant that it cannot be so until 
ouster. Their Lordships held in that 
ease that adverse possession had been 
established in the following- circum- 
Stances: The‘ plaintiff 
ant belonged to two branches of the same 


family which. were mot joint. It appegred- 


that plaintiffs’ title to the property in ques- 


tion had neyer been expressly denied till - 


1912, but. the two branches had separated 
long, before and the plaintiff had never had 
possession or participation of profits. since 
1880, and -when a predecessor of the defgnd- 
ant who had been managing the properties 
of the plaintiff during his: minerity handed 
them over on his coming of age more than 
20 years before the suit this property was 
not included. In these circumstances it was 
held that in regard to the property in suit 
the action brought by the plaintiff in 1917 
was barred by limitation, because the plaint- 
iff must have:‘known more than twelve years 
before the suit that his, title was not admit- 
ted and the possession of the defendant had 
been adverse for more than the statutory 
period. a 
The case in Baghbhari v. Khatun (5), 
. lays down the same principle as that enun- 
ciated by the House of Lords in Corea v. 


(4) 350 W N 438; 130 Ind. Cas. 673; A I R 1931 
PC 48; 27 N L R 131; 58 IA 106; 60 ML J 386; 33 
LW 439; Ind. Rul. (1931) PC 81; 53 CL J 313; 14N 
L J 56; 33 Bom. L R 442 P O). 
uO 16 SLR 25; 80 Ind. Cas, 118; A L R1921 Sind 
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Appuhamy (1), it was held’ in this case 
that possession or. occupation of property 
by one co-sharer does not constitute adverse 
possession against any other co-sharer until 
there has been a disclaimer of the latter's 
title by open assertion of hostile title on the 
part of the former. Where a co-sharer deals 
with property in which some women are 
interested, there is a presumption that acts 
done by him are as manager and agent of 
the latter. In order to ‘constitute adverse 
possession the possession must be actual, 
visible, exclusive, hostile and continued for 
the time necessary to create the bar of 
limitation. The same question of the ac- 
quisition of title by adverse possession by 
one co-sharer against another was again 


- discussed by a Bench of our own Court in 


Mangalmal Aganmal v. Muhamad Usif 
Bhoro (6). It was there held that to con- 


- stitute a title by adverse possession in one 


co-owner as against another there must be 
disclaimer by the one of the others title 
by open assertion of a hostile title. It was 
not sufficient to show acts of possession. 
It was also held in this case that it was 
not;necessary to show that adverse posses- 


sion was brought to the knowledge of the 


person ‘against whom it was claimed. It 
was sufficient that the possession was ad- 
vérse and without any attempt at conceal- 
ment; so that the person against whom 


-time was running ought, if he exercised 


due vigilance,- ‘to have been aware of what, 
was happening. This decision is of special 
importance in the present case, because 
every act of-ouster seb up by the learned 
Advocate for defendant No. 1 was an act 


- done at atime when Kesarbai was a minor. 


In Gobind Chandra v. Upendra Chandra 
(7), it was held that : 

“In order to establish adverse possession by one 
tenant-in-common against his co-tenants there must be 
exclusion or ouster and the possession subsequent to 


` that- must be for the statutory period......What is 


sufficient evidence of exclusion must depend upon 
the circumstances of each case. Mere non-participa- 
tion in rents and profits would not necessarily of 
itself amount to adverse possession but such non- 
participation or non-possession may, in the circum- 
stances of a particular case, amount to adverse pos- 


session. Regard must be had to all the circumstances 
and a most important element is the length of 
time.” 


The learned Judges who decided the case 
in Abdul Wahad v. Mohan Bashi Saha (8), 


6) ILR (939) Kar. 597; 185 Ind. Cas. 11; A IR 
1939 Sind 315; 12R8 151. 

(7) 47 C 274; 56 Ind. Cas. 141; AIR 1920 Cal. 472; 30 
CL J 512; 230 WN 977. 

(8) 34 C W N 246; 128 Ind. Cas. 103; A IR 1930 Cal. 
166; Ind. Rul. (1931) Cal. 23. f 
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perhaps go too far when they state : f 

“Merely to find overt acts of a notorious gharacter 
unequivocally referable to. an assertion of hostile 
title and-that whether the co-sharer sought to be 
ousted knew of it or not, he-would have known if 
he were diligent, would not therefore suffice. Te is 
essential to find further, his knowledge.” 

Tam however bound by the decision of 
our own High Court reported in Mangalmal 
Aganmal v. Muhamad Usif Bhoro (6), 
where it has been held that actual know- 
ledgé need not be proved: It is sufficient 
if the acts of ouster relied’on are overt acts 
so visible and publicly hostile to a co- 
sharer, that he must have had knowledge 
of them. In Jagadeshchandra v. Taiyab 
Sarab (9), a Bench of the Calcutta High 


Court held: that there can be no adverse - 


possession by one co-sharer as against others 
until there is ouster: or exclusion. The pos- 


session of a co-sharer. becomes : adverse to - 


another co-sharer from the moment when 
there is an ouster, that is, after thereis an 
assertion of a hostile title ‘by one co-sharer 
against thé other and to the knowledge of 
the latter, and the burden of proving the 
adverse possession or ouster was on the party 
who claims to defeat the. title of his co- 
sharer „by adverse possession. To the same 


effect is the decision of the Bombay High . 


oF 


Court in Chandbhat Mahamadbhai “y, 
Hasanbhai Rahimtoola (10), where it was 
held by the Chief Justice and. Shah, J. that : 

- “The sole possession by one of two joint owners it- 
self is no evidence of his denial of the Tight of the 
. other joint owner, and time does not run against the 
joint owner out of possession until the joint owner in 
‘possession has “done some act to the knowledge of 
aaa which amounts toa dena of ka antol s 
right 5 


The decision eitèd above and reported in 
-Gobind Chandra v. Upendra Chandra (T) 
and Chandbhai Mahamadbhai v. Hasanbhat 
Rahimtoola (10),-were referred to with ap- 


provalin Malhari Vaman v. Vinayak Ravji’ 


{11);- which is a decision ofa single Judge 
of the Bombay High Court. In Harcharan 


v. Bindu (12), it was held that co-sharers . 


who collect. profits for other -co-sharers are 
in a position similar to that of a lambardar. 
.Where no adverse title has been set up, 
the mere fact that a co-sharer plaintiff has 
not received profits for more than twelve 
years before suit will not bar his claim. 


A E, 151 Ind, Oas. 464; 4 IR 1934 Cal. G44; 
7 

(10) 46 B 213; 64 Ind. Cas. 205: ALR 1922, Bom, 
150; 23 Bom. L R 1033 

(it) 31 Bom. L R 640; 119 Ind; Cas, 719; A IR 1929 
Bom. 323; Ind. Rul. (1929) Bom. 555. 

(19) 32 A 389; 5 Ind.. Gas, 559; 7. AL J 298. 
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*Again in Narsingh Das `v. Gokul Chand 
(13), it was held bya Bench of the Lahore 
High Court that in the case of co-owners in 
the absence of an open assertion of a hostile’ 
title by one to the knowledge ‘of the others 
there can bè no ouster, and that non-parti- 
cjpation in-the profits by ong and exclusive 
occupation by the other do not establish ad- 
verse possession. In support of their deci- 
sion, their Lordships have referred to the 
-case in-Corea v. Appuhamy (1) and tp a 
decision of their Lordships of the Privy 
Council in Lachmeswar Singh v. Manowar 
-Hossein (14). In Munshi v. Beli Ram (15), 
it was held that the possession ®f-one -co- 
sharer must be deemed to be the possession 
of all the other co-sharers, and in order to 
deféat the title. of absentee co-sharers it is 
for the co-sharerin possession to prove that 
-by some overt act he conyerted his possés-, 
sion into adverse possession to the know- | 
ledge of other co-sharers.. The case in 
Jagannath Marwari, v. Chandni. Bibi (16), 
is a judgment of Mookerjee. and Buckland, 
JJ., and is of spesial importance because 
Ait deals with a case of adverse possession 
against a minor co-sharer. In the judgment 
‘of Mookerjee, J.-at p. 651* the following pas- 
‘sage occurs : 
. The fundamental rule is that in order to establish 
adverse possession as between co-sharers there mut 
‘be evidence of an open assertion of a hostile title by 
More non- 
partfcipation. in the profits by one party and exclu- 
‘sive occupation by the other ts not conclusiye. Apart 
from this we have the important circumsténces that 
‘in this case the rightful owner? the second plaintiff 
. Ramnibas who when a child a few months old wa 
‘taken in adoption in 1892, was a minor till at leas 
1910 ; it is thus difficult to appreciate how the con- 


testing ` ‘defendants began to hold adversely to the 
Knowledge.of the infant in 1901.” 


* The learnéd Judge has relied on the cases 
in Corea v. Appuhamy (1), Hardit Singh 
vy. Gurmukhk Singh (8), referred to before, 
. Muttu Nayagam v. Brito (17) and Varada 
Pillai v: Jitaratnammal (18), which, he 
says, emphasize the principle that if posses- 
sion may be either lawful or unlawful, in 
the absence of evidence, it must be assumed 


(13)12L 101; 132 Ind. “Cas. 177; AIR 1931 Lah. 
339; 32 P LR 316; Ind. Rul. (1931) Lah. 529. 

(14) 19 O 253; 19 I A48; 6 Sar. 133 (PO). 

(15) 18.L 618; 174 Ind. Cas. 942; AI k 1937 Lah. 
578; Í L R (1937) Lah. 618; 40 P Ù R427; 10 RL 
637. 

(16) A I R 1921 Cal. 647; 67 Ind. Cas. 31; 340 LJ 
432; 96 O W N 65. 

(17) (1918) A C 895; AIR 1918 P © 277; 87 LI PC 


46. 

(18) 43 M 244; 53 Ind. Cas. 901; AI R 1919 P C 44; 
46 I A 285; (1919) M WN 724; 10 LW 679; 24 O W N 
346; 38 ML J 313; 18 A LIPO. 
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“to ‘be the former, or in the language - off 
‘Wood, V. O., in’ Thomas v. Thomas (2), 


-posSegsion- is snever considered adverse if it 
:can be referred to a lawful title. On the 
-other hand a number of authorities have 
-been cited and relied on . by the learned 
“Advocates for gefendants Nos. 1 to 3. But 
if. these are clisely examined, it will he 
apparent that they -lay down no principle 
“contrary to those to be found in the autho- 
_rities I have referred to. above which were 
-quoted and relied on by the learned Advo- 
cate for defendant Kesarbai. In the case in 
Gangadhar Balvant v.` Parashram Bhal- 
chandra $19), it was held by ‘Sir. Lawrence 
Jenkins and Batty, J. that > ° | 
“to constitute an adverse 
tenants-in-common there must be an. exclision or an 
‘ouster. Sole possession by one tenant-in-common conti- 
“nuously for & long period without any claim or- demand 
. by any person claiming under the other. tenant-in-com- 


mon is evidence from® which an actual ouster of the 
“other tenants-in-common may bé presumed.” 


Reliance has been placed 1 in the judgment 
of Sir Lawrence Jenkins in this case on the 
case reported in: Fisher and Taylor v. Pros- 
‘ser (20), in which Lord Mansfield left it 
to the jury to presume an actual ouster 
“from ` the fact that for about: forty years 
‘one tenant-in-common had been. in sole pos- 
session of lands without any claim or de- 
mand by any person claiming under -the 
‘other: tenant-in-common, though no actual 
ouster was proved. The facts in-this Bom- 
‘bay case however were entirely differ- 
rent. ‘Not only was there no evidence to 
‘show: that the plaintiffs or.their fathers ever 
received their share of the property in ques- 
‘tion, but they had ‘taken no steps to have 
‘their names entered as co-defendants „in a 
redemption suit filed in 1892 by Vishnubhat 
‘Godbole against Ganesh, tHe party who 
-elaimed adversely to them. None of the 
plaintiffs in that suit besides were minors. 
The decision of our own High Court re-_ 
‘ported in Aludomal J hangimal v. Ali (21)° 
is not of much assistance. It was a second 
_appeal and as the two lower Courts had 
‘found on-the facts exclusion by adverse 
possession, the High Lourt refused to inter- 
fere. Sardar: Amarsingh v. Sardarni Shiv 

Datt Kaur is a decision of a Single J udge 
of the Lahore High Court reported in 
Amar Singh v. Shiv Datt Kaur (22), The 
learned Judge held that ‘‘non-participation 
in rents and profits by a co-sharer for a 
‘very long time may . justify an inference 

: (19) 20 B 300; 7 Bom. L R 252. 

(20) (1774) 98 E R1052. ` 

(21) 5S LR 49; 10 Ind. Cas. 554, 


(22) ATR 1937 Lah. 890; 175 Ind. Cas, 605;1 L R 
(1938) Lah. 367; 39 P L R 695; HURLIG - 


ssession as between 
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of ouster. The fact was also evidence of 
abandgnment, that is, of intentional quit- 
ting of possession by a proprietor coupled 
with an intention not to resume it.” At 
pe. 891" of the judgment: the learned Judge 
states : 

“The crucial point which seems to me to require 
decision in the case is whether the removal of 
plaintifi’s name from the revenue records can or 
cannot be considered to be an overt act on the part 
of, other co-sharers amounting fo ouster......... I do 
not see why the removal of the name of Narain- 
singh should not be considered to be an overt act 
„amounting to ouster. It was done openly and if 
‘the plaintiff had taken any interest at , all in the 
land he could not have failed to learn about it for 
the records of right are attested every four years 
and there was also a settlement of the Lahore 
District about the year 1912-13.” 

A little further _ the learned Judge 
states : k 

“It is true that no notice is proved to have been 
‘given to the plaintiff or his father, but for reasons 
given above it seems to me that the removal of the 
plaintiff's name from a public record was bound to 
come to plaintifi’s notice in the ordinary course if 
he took any interest in the land, and hence his 
knowledge of the adverse claim set up by the 
‘defendants may be reasonably presumed. It may be 
noted in this connexion that though plaintiff was 
a minor in 1907 he appears to have’ become - a 
major in 1912 when his property was released from 
‘the Court of Wards. Plamtiff however took no action 
#0. assert his claim till 1930. The defendant’s title 
therefore became perfected by adverse possession for 
“oyer 12 years in the meantime.” a 
` The passages quoted sufficiently distin: - 
guish this decision from the present case. 
‘Tn the circumstances of that case the learned 
Judge held that the removal of Narainsingh’s 
name was an overt act which must have 
come to his knowledge when he attained 
majority in 1912. The suit was not filed 
till 1930, eighteen years after Narainsingh 
attained majority. The decision of their 
Lordships of the Privy Council in the case 
in Secretary of State v. Devandra Lalkhan 
(23) is of no assistance, as it was not -a 


-case of adverse possession as between co- 
owners, 


Besides, their Lordships held that 
-the person against whom abverse possession 
was being claimed had constructive know- 
ledge of an act which constituted an open 
„assertion of a hostile title. The case in 
Anant Ganpati v. Vishnu Rambhau (24) is 
„a decision ofa Single Judge who held that 
where a special. relationship exists between 
persons, such as tenants-in-common or mem- 

(23) 61 C 262; 147 Ind. Cas. 545; AI R 1934P C 23; 
GLI A 78; G6RPO4: 11 0 WN 96; 66 ML J 134: 


(1934) M WN 165; 39 L W 257: 36 Bom. L R 249: 
38 0 W N 285; (193) A L J 1538; 690L J 56 


(P.O). 
(24) A TR 1934 Bom. 273; 154 Ind. Cas, 824; 58 B 
410; 36 Bom. L R 284; 7 R B375. 
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bers.of an undivided .family, the Court 
will presume that possession held- by one is 
possession held on behalf of all the co-ewners 
or members of the family. It.does not follow 
that because a tenant-in-common is out of 
possession, . time immediately begins to rin 
‘against him. The possession of one `co- 
owner is in itself rightful and does not imply 
„hostility as would the. possession of. a 
istvanger.- To .constitute adverse possession 
„as between tenants-in-common there must 


zbe an ouster, and exclusive receipt of profits ' 


_continuously for a-long period may point 
:to an ouster if the Court is satisfied that 
such taking of profits is. an indication of 
denial of right in the other co-ténant to 
receive them. It was-alsoa Single.Judge of 
„the Madras High Court who decided ‘the case 
in Mariammal v. Augustine Roy (25). -It 
is there stated that i er : 
“if one co-tenant is in possession of property which 
belongs to him as well as to other tenants-in-com- 
mon his possession should not be considered to be 
:adverse unless there be circumstances from which 
sthe Court could: come to the: conclusion. that the 
“possession is adverse; but the question’ is not one of 
pure law but it is a question of fact. If from the 
: circumstances the: Court should come to the conclusion 
-that the possession of one. fenant-in-chmmon was not 
ton behalf of other. tenants-in-common, the Court is 
, entitled to do so notwithstanding the fact that the 
possession of one co-tenant is not necessarily adverse 


«to the others.. An undisturbed and quiet possession’ 


‘for.a long -time-is a sufficient - ground to presume 
:actualouster.’’, re as aay eee 

<. Lhe casein Ram Dulari 4. Sher Bahadur 
Singh (26) was quoted: in’ support of the 
-contention that adverse possession may be 
;acquired against a minor. Ifis the decision 
-of a Single Judge who states : 

~ “It cannot be said that there can be no adverse 
possession during the continuance of minority. 
:Section 6 does not prevent’ the -.possession heing 
: adverse or the running of limitation “against a minor. 
It only gives an extension of.limitation in favour of 
‘the minor after the cessation of disability on thé death 
“of the person subject to it.” 


4 


. This was not a case between co-owners, 
: and the possession of Mst. Ram Dulari was 
-noton behalf of the . minor Inderjitsingh as 
sit would have. been if Ram Dulari and 
: Inderjitsingh had been co-owners. 
- learned Judge has relied on the decision 
‘of the Madras High Court in Seetaramaraju 


iv. Subbaraju (27) but as J will show later . 


« this decision of a Bench of the Madras High 
-Court.is strongly in favour of the defendant 
Kesarbai ‘in the present case. The case in 


i (25) A LR 1997 Mad. 170; 98 Ind. Cas. 278. 


` N 832. 

=(27) 45 M 361; 70 Ind. Cas. 678; A I R 1922 Mad. 
: 19; 42 M L J 262; (1922) M W N 136; 30ML T128: 
45 L W 382., E 
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(26) A I R 1928 Oudh 481; 113 Ind. Cas. 258; 5 O W É 
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e (J 
Shidlingava , Sadéppa v. Rajava..Tanesaheb 
128) is the judgment of a Single Judge: of 
the -Bombay ‘High Court. It is not of. any 
assistance, as it was nota .case af adverse 
possession. between co-owners. : This brings 
me to the last of the cases. cited by the 


. learned Advocates for defendants Nos: 1 to 3 


which is of specialeimportance, namely; the 
éase-in Seetaramaraju .v. Subbaraju (27). 
In the judgment in this case the. question. of 
acquisition of title by adverse possession | 
against a minor has been ‘discussed «at great, 
length. - After referring to the case in Smyth 
v. Byrné (29) and the case in In re Biss; 
-Biss v.. Biss (30) and the case in Thomas 
v. Thomas (2) the learned Judges state :.- : 


“We do not think it can be stated asia general 
proposition that there could be no-adverse possession 
of property which belongs to a lunatic. or a minor 
during the-continuance of the lunacy ‘or minority of 
the owner. The question has in -each case to ‘be 
decided with reference’ to thé. anterior -relationshfp 
between the person taking -posfession and the minor 
„or lunatic, and to whether any circumstances exist 
which would entitle the Court to hold that the 
person who enteréd inte possession did “so” under 
circumstances which would in law’ make him only 
an agent or bailiff of the minor or lunatic, "The 
scheme of the Lim. Act shows that though time 
begins to run against minors and lunatics an extended 
period of limitation is given, Section 6 provides that 
, Where a. person entitled to institute a suit or make 
‘an application for the execution ofa decree is at the 


‘time from which the- period of limitation is -to “be 


-reckoned, a minor, or insane or an idiot, he“ may 
-institute the suit-or make the application within the 
same period after the disability has ceased as would 
othetwise have been allowed from the time prescrib- 
ed therefor in col. 3 -of Sch. I’to the Act, -and 
“that where the disability continued up to thé death 
of such person his legal representative may institute 
the suit or ‘make the application within, the same 
period after the death as would otherwise have beer 
‘allowed from the time so prescribed ;`and where the 
lega} representative is also under disability . at the 
_ date of the death he will have the same privileges 
as are conferred by cls. 1 and 2 to s.6. Section 8 
provides that the period within which any suit 
must be instituted or application made will not be 
extended to more than three years’ from the cessa- 
tion of the disability or the death” of the person 


. affected thereby. Section 9 provides that when once 


_time has begun to run no subsequent disability or 
inability to sue stops it. Article 144 -provides ‘a 
period of 12 years from the date when the’ posses- 
sion becomes adverse to the plaintiff. It seems to 
us from the provisions of the Lim. Act that lunacy 


„or minority would’ not bẹ itself prevent limitation 


from running as against a lunatic or minor and that 
in’ cases where it is clear that the’ person entering 
into „possession was-.under no duty to the lunatic or 
minor and eutered into possession for his, own benefit 
„and in assertion of a title hostile to that” of" ‘the 


- Innatic or minor, limitation would ‘begin: to run from 


‘the date when.he.so took possession thotigh the lunatic 


(28) 33 Bom. L R 603; 134 Ind. Cas’ “366; A I R1932 
Bom. 23; Ind.’ Rul. (1931) Bom. 478, . 
(29) (1914) 1 Ir. Rep. 53. . 
(30) (1903) 2 Oh.. 40; 72 L 


J Oh; 473; 88 LT 403; 
51 W. R 504. — ii 
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a þe entitled to file suit within three years fron 
the date when his disability ceasés.” 


The learned Advocate for defendant 
Kesarbai sheuld feel himself indebted to 
“Mr. Lulla the learned Advocate for defendant 
No. 2 for referring me to this case; because 
it helped me to overcome the one great 
difficulty’ I had in my mind on the pojnt 
Tam discussing. Unlike the alienees in this 
Madras case Dayaram in the present case 
-did not enter into possession without any 
anterior relations with the defendant Kesar- 
bai against whom he claims adverse posses- 
sion. He was a co- owner with the infant 
Kesarbai’s father, and he entered into 
possession and continued in possession of the 
entire. estate held in co-ownership under 
circumstances which would in law make him 
the constructive trustee of the minor Kesarbai 
in respect of her share. Sections 94 and 95, 
Trusts Act, are clearly applicable to’ the 
position of Daya am in these circumstances. 
It appears to me from a careful considera- 
tion of all the authorjties cited above that 
the following pr opositions of law are clearly 
deducible : 


(a) Non-participation by one .of two co- 
owners in the possession and enjoyment of 
the property belonging to them as co-owners 
for an extended period, coupled with the 
absence of any claim or demand for partici- 
pation, may amount-to ouster of such co- 
owner; whether it does or not, depend pon 
‘the facts and circumstances of each indivi- 
dual case; (b) if in the circumstances of any 
particular case $uch non-participation and 
. absence of demand cannot be interpreted by 
° themselves as exclusion or ouster, it is neces- 
sary for the party claiming title by adyerse 
possession to prove some further specific act 
or specific acts of ouster; (¢€) such ouster 
must in its nature be an open assertion of a 
hostile title, such that actual or constructive 
knowledge thereof is clearly attributable to 
the party intended and sought to be excluded; 
(d) adverse possession will then start from 
the date of such act or acts; (e) minority 
is no bar to acquisition of title by adverse 
possession if the pemon claiming such ad- 
verse possession does not bear to the person 
against whom he claims it any anterior re- 


lationship such as that of agent, bail. 


trustee, etc. 

Applying these principles, to the establish- 
ed facts of the case before me I have no 
hesitation in holding that Kesarbai’s non- 
participation, in the. -possession .and.-enjoy- 
ment of the property in suit from 1908 to 


| 1934 and her failure to claim or.demand such 


participation did not in the circumstances 


-was on that date still a minor. 


“in Seetaramaraju v. 
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_of this case amount to ouster or exclusion. 
Dayaram's position was that of a co- sharer 
in refpect of Kesarbai’s share of the pro- 
„perty and the rents and profits collected in 
respect thereof ; he was in law a construc- 
tive trustee. Kesarbai was a minor till 1925 
‘and the 12 years’ period for acquisition of 
‘title by adverse possession had not elapsed 
between the date of Kesarbai’s attaining 
majority and her definitely claiming her 
“share in suit No. 179 of 1934. Besides it is 
clear on the evidence on the record that 
Kesarbai was entirely ignorant of her rights 
up to the time of the filing of suit No. 179 
of 1934. If Dayaram then is to succeed in 
his plea of adverse possession against Kesar- 
bai, he must necessarily prove some further 
act or acts of ouster of the nature stated- 
above. ‘Exhibits 36 and 37 are undoubtedly 
not such acts of ouster. Suits Nos. 279 of 


1908 and 255 of 1910 were filed against cer- 


tain mortgagors, strangers to the family. 
Kesarbai, even if she had been a major 
could not have had knowledge and cannot- 
be expectéd to have had knowledge of state- 
ment made in the plaints by Dayaram as 
plaintiff in those suits. Even as a major she 


‘could not be fixed with knowledge actual 


or constructive of the statements relied 
upon as overt acts asserting a hostile title ;- 
bat in fact Kesarbai was an infant and 


_Exs. 36 and 37 cannot, in these circumstances, 


be held to amount to acts of ouster or an 


open assertion of a hostile title. 


There is no evidence on record as to the 
circumstances in which the entry relied 
upon in Ex. 38 came to be made. The 
earliest date which can be attached to this 
entry is December 12, 1922, and Kesarhai 
Exhibit 38 
therefore is of no greater value than Exs. 36 
and 37 as an act of ouster. Further, though 
it is not clear on the record, it would appear 


-that within twelve years of December 12, 


1922, Kesarbai had asserted her title and 

claim in suit No. 179 of 1934, for, she was 
added asa party in that suit by reason of 
an order dated July 12, 1935, and there is 
good reason for believing that the applica- 
tion on which that order was made must 
hare been filed before December 1934. Indeed 
speaking for myself, and with all respect to 
the learned Judges who decided the case 
Subbaraju (27), I 
cannot see how title by adverse posses- 
sion can originale during the minority of 
the person. . songht to .be defeated by ad- 
verse possession: - To-acquire adverse posses- 

sioh there must be acts of exclusion or -ouster: 
amounting to open assertion of hostile title,” 
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knowledge of - which must be attributable 
to the person sought to be excluded so as’ 
to enable him to resist the acts. A minor 
is not in a position to know of or to resist 
acts of ouster and I cannot therefore under- 
stand how there could be overt acts amount- 
ing to open assertion of a hostile title against 
a minor. 

I hold therefore that at the time of the 
filing of this suit Kesarbai had a subsisting 
title to the-share of the family property 
‘which came to her by inheritance from her 
‘father Hiranand and in which she became 
a co-Sharer with Dayaram, and that Daya- 
ram and his branch of the family had not 
acquired title by adverse possession against 

“ Kesarbai. -in respect of that share. Itis un- 
necessary in view of this to discuss ab any 
length the fourth head under which Mr. 
Sunderdas for defendant Kesarbai placed 
his arguments on the question of adverse 
possession. Ido not think, however, there 
is much substance in this fourth line of 
argument. Dayaram was indeed the nearest’ 
male agnate of Kesarbai-but he was not her 
guardian in law or de facto. He was not 
her guardian in law for under the Hindu 
law it is only the father and the mother 
who are the natural: guardians of a minor. 
He was nota de faté- ‘guardian because he 
had never placed himself. in the position ‘of 
ne or evinced any concern whatever in 
the minor Kesarbai. It-is not therefore 
necessary for me to refer to the cases relied 
on by the learned Advocate for Kesarbai on 
‘this point, namely the decisions reported in 
Sreeramulu Naidu v. Andalammal (31) 
Vasudeo v. Eknath (32), Fakir Gowda v- 
Dyamawa Gowdappagowda (33) and Maha- 
lakshmamma v. Suryanayana (34). I hold 
‘on issue No, 5 that the claim of Kesarbai is 
not barred by limitation. I have already 
held that defendants Nos. 5 and 6 are only 
entitled to maintenance, that they have not 
claimed past: maintenance and that a claim 
for present and, future maintenance is one 

_ which arises from day to day and is not 
‘barred by limitation. 

Issue No. 7.— “Can the claim, if any, of de- 
‘fendants Nos. 4 to 6 or any of them be deter- 
‘mined in this suit?” I have already held 
that defendants Nos. 5 and 6 in respect of 
‘their claim to maintenance and suitable 
residence can in this suit have merely a 

(31) aM A 17 MLI 14. 

(32) 3 79; 8 Ind. Cas. 689; 12 Bom. L R 


956 
(33) 57 B 488; ua mo: Cas. 262 (2); A IR 1933 Bom. 
; 287; 35 Bom. LR4 


(34) 51 M 977; 117. “Ind. Cas. 113; A IR 1928 Mad. 
1113; 55M L J733; 28 L W 919. 
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, defendant Kesarbai claimed his costs. ; 
clear in these circumstances that the dis- 
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declaration which I have given them. THey 
have not chosen to place any imaterial on: 
record to enable the Court to determine Whe- 
ther they should be granted maintenance 
and a provision for residence, 01 the amount 
that should be allowed, or the nature of resi- 
dence that should pe determined and there- 
fore they will have to to enforce their claim 
by separate suits against Kesarbai if they so 
desire. The claim of Kesarbai, defendant 
No.: 4, must undoubtedly be determined in 
this suit for there cannot be a partitłon 
between the plaintiff and defendants Nos. 1 
to 3 without its being determined whether 
Kesarbal is entitled to one-half af the pro- 
perty of which partition is sought by the 
plaintiff against defendant Nos. 1 to 3. Iu 
respect of defendant No. 4 therefore I hold 
on Issue No. 7 in the affirmative. I come 
now to Issue No. 1 of the original issues. - 

Issue No. 1.—‘‘Was the fint status of the 
parties severed in 1934 by the filing of suit 
No. 179 of 1934?” Before dealing with the 
authorities on this point which are mainly 
decisions of their Lordships of the Privy 
Council, it is necessary to be clear about the 
facts. Suit No. 179 of 1934 filed by Dayaram 
in July 1934, was a suit for partition of joint . 
family property. The suit did not ripen into 
a decree. It was not withdrawn with the 
common consent of the parties thereto. 
What actually happened has been set out 
by me in an earlier part of this judgment 
and is to be found in Ex. 65, the proceedings 
in Court on July 7, 1936, when. the suit was 
dismissed with costs. The plaintiff in that 
suit, Dayaram, had contumaciously refused 
to comply with the order of the Court to 
fileean affidavit of documents, and in answer 
to an applicafion by Khemchand, defendant 
No. 1, under O. XI, r. 21, Civil P. C. Daya- 
ram's Advocate stated in Court, “let the 
suit be dismissed.”: The learned Advocate 
who appeared for Khemchand, defendant 
No. 1 in that suit, strenuously opposed the 
dismissal of the suit for mnon-prosecution 
under O. XI, r. 21. He stated : 

“My submission is that the suit should not be 


dismissed on this ground.e I should be permitted to 
withdraw this application.” 


The Advocate who appeared for the ga 
-It is 


missal of the suit by the order of the Court 
on July 7, 1936, was not with the concur- 
rence of, but i in spite of the wishes of, the 
defendants in the suit. The Court was en- 
titled to pass the order which it did: and the 
defendants in the suit had no power to pre- 
vent it from doing so. But that they did 
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nof assent is lear riot. only “from Ex. 65 but? 
from the fact that within three weeks Khem- 
chand; defendant No. 1 in that suit, -filed the 
piesent suit for partition. Reliance has been: 
placed- by the learned Advocate for défen- 
dant No. 1 upon a statement of ' Khemchand 
in his deposition to the effect : e 

“In 1934 Dayaram filed suit No. 179 of 1981 for 


partition. I-did not desire partition, but in the writ- 
ten, statement I-filed I did claim a share.” 


‘I ‘prefer however to rely upon Ex. 65 as 
indicating, Khemchand’s state’ of mind in 


ry ` o on ts . 
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connection with suit-No. 179 - of 1934 and the . 


dismissal thereof. Dayaram’s intentions in 


permitting the suit to be dismissed may well 
be gànged from the following „passage in his 
evidence: 


#TIn 1934 I filed a suit for partition against Khem- 
chand--and Tarachand.: The: suit was dismissed. I 
did not mind ‘the dismissal ‘as there was going to 
be great trouble (rola); since-Khemchand and Kesar- 
bai put forward a cleim by Kesarbai, I did nob mind 
the suit being dismissed.” 

- In.Mulla's Hindu Law at p. 391 the learned 
author states : 

“< “The institution of a suit * tor partition bya mem- 
ber of a joint family is an, unequivocal intimation 
; of his intention to separate.and there consequently 
is a severance of his joint status from the date 
when it ‘was instituted. A” decree may be necessary 
- for working: out the results of the severvance and for 
allotting definite shares, but. the status of the plain- 
tiff ag separate in estate is brought about by, his 
agsertion; of his right to separate, whether he obtains 

a consequential- judgment or not. Būt if the suit is 

withdrawn’ before trial- the- plaintiff not desiring sepa- 

řatjon there is no severance of the joint status.” e 

“In anote below this paragraph the learned 
author states : 

“In Palani Ammal*v. Muthuvenkatachala Moniagar 
(38), the Judicial Committee observed that a plaint 
Claiming a partition even if withdrawn ‘would unless 
explained afford: evidence that an intention to separate 
hed ‘heen entertained.” 


‘ In:the present case though the plaint was 
not-svithdrawn- the plaintiff - Dayaram deli- 
béřately allowed: the: suit’ to be dismissed. 
His explanatioris not that he did not de- 
sire partition, or that thè other members of 
the joint family agreed to the withdrawal 
of the suit, he states: that he withdrew the 
suit because hè apprehended trouble. -Kesar- 
bai had appearéd on the scene and he .was 
in no mood to allow the claim of Kesarbai 
to be. investigated. There is therefore no 
such - explanation as. would: lead to an in- 
ference. that the parties “did not desire 
separation.“ The case of Palani Ammal v. 
Muthuvenkatachala Moniagar (35) is report- 
od in 48 Mad: 254 (35). It-was referred to in 


(35) A I R 1925 P 6.49: 87-Ind. ~Cas. 333; 52 A 83; 
1. “M264; 48 ML J83; 6 P L T133; AL W. 439; 
(1925) M W N 330; 3 Pat. L R 126; 27 Bom, L R735; 
moo: 846; 23-A L 7 M46; L R6A@C) 143 
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Shagun Chand v.- Data ‘Rath (36) ‘decided 
by a Bench of the Allahabad High Court and 
reported in-49.-All. 664 (36). Ashworth, J. who 


refers to Palani Ammual’s case (35) states: “ 

- The bringing of a suit for partition.is only pre: 
sumptive evidence of separation and that, evidence 
may he rebutted by other evidence such as the Taf 
of the withdrawal of the plaint on the ground thé 
separation had -not taken place or was not desired; 
but not by evidence; merely ot withdrawal of the 
plaint.” 

In Jethanand . Udhandas v. .Kewalram 
(37) it was held by a Bench of this Court 
that 

“it is open to a member of ‘a joint Hindu family to 
effect ` a division of status by a clear and unequiv 
expression ‘of intention to do so-without the necessity of - 
any concurrence on the“ part ofthe other coparceners, 
and the filing of a plaint in a suit for =m is such 
an unambiguous and unequivocal manifestation of in- 
tention.’ ; 
and again, f ; 
- “When an adult Hindu files a „par tition suit,’ it effects 
severance of the joint status from the date when the suit 
was instituted 4 


I am clearly of tha opinion that -in - the 
circumstances -of this ‘case there was å 
severance of the joint tie in July 1934 when ' 
suit No.-179 of 19384-was: filed and it is uw 
necessary for me therefore to refer to thé 
other authorities which have been cited at 
the bar.. The entire law on this subject has 
already’ been discussed by me at great 
léhgth in the order dated -December 20, “1938 
by ‘which I have disposed of the preliminary 
issue. - I- accordingly answer issue No. 1m 
the affirmative. TRE a 

‘Issue 2:—What ‘is the family property liable to be 
partitioned and in whose, Wan is the said pro- 
ae 

I deal with this i issue in its application to 
plaintiff and defendants Nos. 1 to 3. As 
vegards defendant No. 4 Kesarbai, I will 
deal with it when I come to the additional 
issues which have special reference’ to this. 

With regard to immovable pro- ` 
perty there is little dispute. . “The “plaintiff 
has sét out in’ the “schedule artexed to the 
plaint thirty-one immovable ‘properties. De- 
fendant No. 1 claims thak” Of, ‘the properties 
shown in this Schs. 11 and 15" are charit- 
able, dedicated -to public charitable’ put. 
poses and therefore not liable to partition. As. 
regards movable property the position is ‘this: 
The plaintiff in the schedule attached to his 
plaint says that thete is available for parti- 
tion a sum of Rs. 4,00,000 (four lakhs) in the 
‘hands of defendant No. 1 and in his own. 
hand Rs. 6,000. Defendant No. 1 denies the 
possession of Rs. 4,00,000 admitting only a 

-(36) 49 A 664; 101 Ind. Cas. 868; ATR 1927 Al. 465; 
25 ALJ 369. 

EDS L-R 295; 97- Ind.: Cas. 505; à I R1926 Sind ° 
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sum of Rs. 35,000 invested in hundis.” He: 
alleges on his part that the plaintiff is in. 
possession of Rs, 45,000 in cash,- angi Gia: 
ments, sovereigns, gold, silver, "etc. of the 
value of Rs. 55,000, and claims that these 
are liable to partition. Defendant No» 2. 
alleges that plaintiff is in possession of cash 
to the extent of rupees one lakh and this 


amount is liablé to -partition. His learned ` 


Advocate has further contended that parti- 
tion isto be effected also of two immovable 
properties purchased -by the plaintiff at 


Shikarpur in the name-of his wife, ahd of ` 


the plaintiff Khémchand’s share in the busi- 
ness of -Dilaram Radhakishen in which -he 
was a partner. In regard to pr operties | 
Nos. lland 15 in the schedule attachéd to 
the plaint alleged to be charitable properties 
Dayaram Ex. 36 states : 

“Two of the properties shown in the schedule to the 
plaint are dedi icated to charity.. They are survey 
Nos. 186 and 206 Sadar Bazar. There are shrines of 
Lord Shiva in each of these properties. The shrines are 
open to the public. Rents are realized from portions of 
these properties ; about Rs. 180 from both a month. 

. These rents are used for the purposes of the shrine. 
They were so used till the receiver took possession. No 

_ other use was made of theserents. The expenses of the 
shrines are pay of the pujari, his clothing and food, the 
cost of feeding Brahmins and other miscellaneous 
matters including articles for the ritual of worship. 
The shrine on property No.- 206 existed in my father’s 
time.” 

In cross-examination Dayaram has stated : 

“The rents of properties Nos. 186 and 206 Sadar 

` bazar used to be entered in the same books as the rents 
of other properties.” 

This is all the evidence that Dayaram 

. has led. on the point. On the other. hand 
` Khemchand, the plaintiff Ex. 20, states : 

“In two properties there ‘is an image of Shiva in on® 
_ of the rooms in aspace as large as this witness-box: 
These are private chapels. Rents are realized. from the 
rest of each of these properties. These are utilized like 
the rents of allthe other properties.” 

Again in another part of his evidence he 
states : 

“The other property shown as charitable bears 
No. 206. So-faras Iknow the temples in both these 


properties are for the use of the members of the family 
only 


Tarachaiid, Ex. 69, defendant No. 2, has 
. appårently not been asked anything about 
these shrines. -. Dayaram has not produced 
any books of account. -He has not called in 
evidence the ‘pujari .who he alleges is, in 
charge of these shrines. -He has not called 
any ‘member of the public to depose that the 
shrines are places of public worship. I can- 
not, .in thése -circumstances, accept his baré 
statements and hold that properties Nos. il 
and 15 in the schedule attached to the plaint 
are properties. dedicated to public charity. 
‘As was ‘held by their Lordships of the Privy 
Council in -the recently reported case in 


KHEMCHAND DAYARAM V. DATARAN JESSOMAL CEI 


H . 


fa 


dedicated to the bli 2s a pablis ete dedication 


‘ requires to be proved.” 


So far as immovable pr opertyi is conntérned 
therefore, all the thirty-one immovable pro-: 


_sperties specified in the schedule attached’ to. 
tlie plaint are liable to partition. They are’ - 


admittedly in the possession of the defendant: 
No. 1. If defendant No. 1 desires to main:’ 
tain the shrines referred to, it is for him to- 
arrange at the time of actual partition that 
properties Nos. 11 and 15 should be allotted- 
to him as part of his share. The plaintiff: - 
has led no evidence to prove the possession” 
by defendant No. 1 of a sum of wupees four’ 
lakhs as liable to partition. All that has been 
argued on his behalf is-that defendant No: 1 
was alone in receipt of the rents and profits 
of the immovable properties and of the. 
money-lending business from the very start 
up to date and he has tô render an account 
in respect of his management in the sense 
that the burden is on him to prove what MOV- 
able property there now exists liable .for . 
partition in this suit. The plaintiff admits 
that an item of property liable to partition in 
this suit is the hundi business carried on by 
him in Shikarpur in connection with which 
he admits he received a sum of Rs. 35,000 
from his father, defendant No.. 1. Defen- 
dant No. 2 has led no evidence that plaintiff 
is in possession of a sum of rupees one lakh 
which is liable to partition in this suit., As 
regards the two immovable properties, ad: 
imittedly purchased by Khemchénd in the 
name of his wife now deceased, Khemchand 
has deposed thus : 

“In the schedule of immovable properties | attached: f 
tæ the plaint I have not shown one property in. Shikar- 
pur which stands in the name of my wife. I. had 
purchased itsin -her name therefore it belongs to har. 
Í purchased it in 1981 or 1982. I had invested the 
money I got from my maternal grandmother ‘with the 


firm of Lilaram Radhakishen in 1984. It was that 
money with which I purchased the property. I receiv- 


ed the money from my maternal grandmother in 1961 


or 1962. Between then and 1984 I invésted'the money - 
in hundis. I have kept no account of this money 
received from my maternal grandmother............ I paid 


` about Rs. 4,200 for this property." 


| Again Khemchand states : : 

- “I Saeed two properties in the name of fi iby, wife 
not one, for Rs. 1,800 and Rs. 2,350. They aré one in 
Dadwai quarter, the other in Jumakhan Mandi, The 
latter is an open plot. The former basa shop on ‘it. 
The property costing Rs. 1,800 I purchased in 1985; 


- The one costing Rs. 2, 350 I purchased in 1988. What. 


` (38)42 C WN. 294; 185 Ind. Cas. 3057A IR 1940. 
POT; LL ROMO Kar. PO 25 Sup.; 15 Luck.1; 67 
IA 1; 1939 O W N 1078; 6 BR179;12 R P O 89; 
1939 OL R 729; (1940) 1 M L J 1;.51 L W 4; (1940). 
M W N 3; 42 Bom. LR 190; TOLI 169; APDR 
457; (1940) A L'I 533 (P O- - -- as 
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T have stated before as to the dates of purchase is 
wrong. The wife whom I havereferred to and who is 
deadewas named Lilawati.” - 


Naw neither Dayaram nor Tarachand had 
in suite No. 179 of of 1934 claimed these pro- 
perties as being liable to partition. Dayaram 
has - not mentioned them -in the schedule 
attached- to the plaint, 
has not-referred to them in “his written state? 
ment, Kx. 67. In his written statement and 
evidence in the present suit; Dayaram has 
not referred to these properties at all and 
the flaim that these properties are liable to 
partition’ in this suit is madé by Tarachand 
alone. Now, these properties admittedly pur- 
chased by Khemchand, the plaintiff, were 
either purchased out of family property in 
his hands in connection with the kundi busi- 
ness carried on by him at Shikarpur, or out 
of his own private funds as he alleges. There 
is no presumption that any particular pro- 
perty in the hands ef one of the co-parceners 
is joint family property and the burden 
therefore is upon Tarachand, defendant 
No. 2, who alleges that hese properties are 
joint’ family properties liable to partition to 
prove-it. He has offered ho evidence on the 
point. It seems to me, however, that at the 
present stage it is premature to decide whe- 
ther-the two properties in question at Shikar- 
pur are liable to partition in this suit. Khem- 
chand is liable and will be directed to render 
an. account of his hundi business. If on an 
examination of that account it is found bere- 
after that Khemchand has accounted for all 
moneys that came into his hands in con- 
nection with this business, there is no ground 
for holding that the two properties which 
he’ purchased in the name of his wife were 
purchased from joint family funds. 
fails to account for the moneys in his hands 
the evidence he has given with*regard to 
the purchase of these two properties from 
his private funds ‘will have to be assessed 
in the light of his failure to account to that 
extent for joint family funds. This point will 
therefore have to be left open for the pre- 
sent. In the same way the questions whe- 
ther Khemchand, the plaintiff's investment 
and share in the firm ef Lilaram Radha- 
kishen is or is not liable to partition in 
this suit, will have to he left over till 
Khemchand has rendered an account of 
the joint family. funds in his hands in 
connection with his hundi business -at 
Shikarpur. Khemchand has stated that 


Rs. 8,800 which he invested in 1984 in the- 


firm of Lilaram Radhakishen was his’ own 
private money inherited by him from his 
maternal grandmother. There is no evi 


KHEMCHAND DAYARAM V. DAYARAM JESSOMAL (SIND) 


Ex. 64. Tarachand 


H he ` 


1941 G: 


dence tothe contrary and it is only upon. 
„an examination of the accouht which- the- 
plaintiff will hereafter furnish that if can: 
he decided whether his evidence on this. 
point is or isnot to be accepted. 

J, hold, therefore, for the present on issue `~ 
No. 2 that the family property liable to- 
partition in this suit so far as plaintiff and 
defendants Nos. l to 3 are concerned is the. - 
immovable property specified in the sehe- 
dule attached to the plaint. What other 
movable and immovable property there is 
liable to partition in this suit will depend 
upon the accounts which the plaintiff and 
defendant No. 1 will hereafter be directed 
to render. It may be that on a taking of 
those accounts movable property may he 
found in the possession -of defendant No. 1 
liable to partition in the suit; it may be 
“that movable and immovable property is 
found in the possession. of plaintiff liable to 
partition in this suit. These matters must 
however be determined later. (After ex- 
amining evidence regarding certain safe 
his Lordship concluded) I entirely dis- 
card the whole of this evidence and hold 
it not proved that there exists any safe 
with valuable contents liable to partition 
as part of the property in this suit. I 
now come to the additional issues framed 
on February 6, 1940, after defendant Kesar- 
bai had been permitted to amend her written 
statement and the other parties had been 
given an opportunity to file, and filed re- 
joinders. 

“Additional Issue No. 1—Is defendant No. 4 entitled 
to a share in any of the immovable properties shown in 
the schedule annexed to the plaint. Ifso, what pro- 
perties ?” 

It is common ground that out of the 
31 properties set out in the schedule attached 
to the plaint, all were acquired by the 
family before the partition of July 1905, 
except Nos. 11, 30, 31 and half of property 
No. 24. These were acquired after the 
partition. It is not contested that if Kesar- 
bai’s claim is held to be within time she is 
entitled to e partition of immovable proper- 
ties acquired before the partition. It is con- 
tended however that she is not entitled to 
any share in the properties acquired after 
the partition. The argument of the learned 
Advocate for defendants Nos. 1 and 2 is 
that after the partition Dayaram was in - 
possession of separate movable property 
and a thriving money-lending business of 
his own. He.could.well have acquired pro- 
ties Nos. 11, 24, 30 and 31 out of his 
separate funds. 
isno presumption that any item of property 


It is- argued that there ` 
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n possession of any one member in a co- 

mparcenary is joint family property and that 
similarly there is no presumption that» any 
particular item of property “in ‘possession 
of one co-sharer is the joint property of 
himself and his co-sharers. It appears tb 
me however that in the circumstances of 
this case these arguments cannot prevail. 
Dayaram’s own case is that after the 
death of Hiranand his (Dayaram’s) branch 
of the family were the sole survivors of 
a joint Hindu family and that he managed 
the family property: upon that ‘basis. He 
has stated in his-evidence: - 

“The household expenses were entered in the books 
of the money-lending business, New rent account books 
were not started after Hiranand’s death, Account 
books were continued till they were finished and then 
new books were started. ‘The money spent on repairs, 
re-building of properties, for taxes etc., were entered 
inthe books of.the money-leading business. The rents 
collected ‘and entered in the rent account books were 
carried over into the books of the money-leading busi- 
ness periodically, 7 

It is.clear therefore that Dayaram kept 
no separate sets of accounts, that there was 
one account in respect of the entire pro- 
perty of the family and all the income of the 
family was thrown into one fund. By the 
partition of July 30, 1905, Dayaram became 
a co-owner with Hiranand and thereafter 
with defendant No. 4 Kesarbai, but never- 
theless he has throughout the years treated 
the entire property as belonging to him- 
self and the members of the joint family 
consisting of himself, his sons and grand- 
sons. I am of opinion that the case falls 
under ss. 94 and 95, Trusts Act, which 
provides : 

“In any case not coming within the scope of any 
of the preceding sections where there is no trust but 
the: person having possession of property has not the 
whole beneficial interest therein, he must hold the pro- 
perty for the benefitof the persons having such interest 
or the residue thereof, as the case may be, tio the extent 
necessary to satisfy their just demands;” 


and s. 95 proceeds to stated : 

“The person holding property in accordance with any 
of the preceding sections of this chapter must so far as 
may he perform the sameduties and be subject so fdr as 
may be tothe same liabilities and disabilities as if ho 
were a trustee of the property for the persons for whose 
benefit he holds it.” b 


I feel no doubt that Dayaram was a con- 
structive trustee for the defendant Kesar- 
bai of- her share of the property held in 
co-ownership and of. the ‘income of that 
property. If Dayaram had any separate 
movable property of his own after the par- 
tition he has chosen to mix it up witb’ pro- 
perty held in co-ownership.. There has been 
on his part a deliberate mingling of funds, 
and in these circtiimstances the burden lies 
heavily upon him to: prove thatthe immoy- 
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able properties acquired after’ the partition 
Were acquired from his own separate funds 
and not out.of the income of the property 
held by him in co-ownership ‘with defend- 
ant Kesarbai. His evidence on the point is 
not worth’ the paper on which it is recorded. 
I refuse to accept it uncorroborated as it 
stands. Reference* has been made to the 
case in John Kennedy v. Mary Annette de 
Trafford (39), in which it has been held by 
the House of Lords that | 
“there is no fiduciary relationship between tenants-in- 
common of realestate as such. Norcan one tenant-in- 
cominon of real estate by leaving the management of the 
property in the hands of his co-tenant impose upon him 
an obligation of a fiduciary character.” 4 
I have read this case very careftuly. and 
it is entirely distinguishable. Besides, in 
India we are governed by the provisions of 
Indian Trusts Act and the provisions of 
ss. 94 and 95 thereof which I have set out 
above are clearly applicabla, Reference has 
also been made to thé case in Abdul 
Rahman v. Haji Mahomed Idris (40), where 
it was also held by ae Bench of our Court 
that 
‘no presumption can be*®drawn from the'fact that 
the head of a family has acquired property that 
5 is joint family property as' understood in Hindu 
aw. 7 . 
This case, again, is entirely distinguish- 
able. It was held as a fact that Haji Umer 
who after the. death of the propositus had 
acquired agricultural lands had no joint 
funds in his hands and was in position to 
purchase the agricultural land for himself. 
Reference has also been made to the case 
in Shakrulla v. Zohra Bibi (41): A peru- 
sal of the case however shows that it is, 
of no assistance. I therefore hold that in 
the circumstances of this case defendant 
No. 4 is entitled to partition of the immov- 
able propertits belonging to the family 
before the partition of 1905 “as” well as 
of the properties acquired after that ‘date, 
and of the entire income of those* proper- 
ties. . - . : si 
“Additional issue No. 2.—Can she claim a share in 
the suit properties without, paying ad valorem court- 
fees on her share ?” 


My answer is in éhe affirmative. The 
‘defendant Kesarbai is a defendant ina par- 
tition suit and I can see no reason why she 
should pay court-fees-on the ‘share - she 
claims in such a suit. She will have to pay 
her share of stamp duty on the decree in 


respect of the property allotted to her at’ 


- (39) (1897) A 0180. 

(40) 23 S L R 461; 118 Ind. Cas. 207; AIR 1929 
Sind 212; Ind. Rul. (1929) Sind 175. - 
- (41) ATR 1932 Al. 512; 143 Ind. Oas.. 230; 54 A. 
916; (1932) A L J 1039; Ind. Rul. (1933) All. 207, 
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pastition. -It is argued that though defend- 
ant No..4.is ranged as a defendant, in res- 
peet of_her claim she is for all practical 
purposes a Plaintiff. There is no substance 
in the argument: in a partition suit every 
person interestéd in the property to be 
partitioned whether ranged as plaintiff or 
defendant isa plaintiff. ° . 
Additional issue No. 3.—Were the various immov- 
able properties shown in para. lof further written state- 
mentof defendant No.1 dated December 19, 1939, or 
any of them acquired and built upon by defendant 
No. 1 after the alleged partition with Hiranand in 1905 
from his own moneys or from the alleged joint funds 


comprising of the rents of ‘other joint immovable pro- 
parties ?” 


I haves for all practical purposes already: 


answered this issue. There is no evidence 
whatever that can be accepted to show that 
the properties acquired after 1905 were ac- 
quired or rebuilt outof the separate funds 
of Dayaram and his family. The burden of 
proof on this is$ue was on Dayaram, de- 
fendant No. 1, and he has failed to dis- 
charge. it. No further finding’ is neces- 
sary on this issue in vlew of my finding on 
Issue No. 1 above : 


“Additional issue No. 3.—Is defendant No. 4 entitled 
to a share in any of the said properties ?” 

My answer is in the affirmative for rea- 
sons stated above. 

“Additional issue No. 4.—What amounts, if any, were 
spent by defendant No, 1 on the development, improve- 
ement and repairs of the various immovable -properties 
mentioned in para. 2 of the further written statement of 
defendant No. 1 2” 
. This is a matter of accounting and will 
be cowered by the directions to be given 
hereafter in regard to accounting to be done 
by the plaintiff and defendant: No.1: 

“Additional issue No. 5.—Can defendant No.4 get her 
share in the said properties without paying her share of 
“the moneys’ so spent by defendant No. 1?” 8 

As I have held that there is no proof 
that the income of the property held in co- 
ownership by Dayaram and Kesarbai was 
not utilized in whole or in part for the 
acquisition and development of- properties 
after the partition of 1905, there is no reason 
why defendant No. 4 should have to pay her 
share of the moneys expended in acquisition 
and development, etc. J answer this issue 
in the affirmative. e 

“Additional issue No. 6—Is defendant No, 4 entitled 
toan account of rents and profits of the immovable pro- 
perties shown in the schedule 
any of them ? ° 

Additional issue No. 7—Is her claim for such accounts 


for more than three years prior to November 1936 barred 
by limitation ? 


Additional issue No. 8.—Is her claim for accounts of 


the sale-proceeds of ‘the Hyderabad property and Malir- 


Garden referred-to in para. 2 of her amended written 
statement barred by limitation ?” 
dealt with 


These three’ issues must be” 
together. It isnot disputed that défendant 
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No. 4 in the view that I have taken of her 
case is entitled to claim accounts of the 
propérty held in co-ownership from defén- 
dant No. 1 or that -Dayaram is only account- 
able toher as the karta or manager of -a 
joint - Hindu family. In the view that 1 


_have taken of the case, Dayaram, defendant 


No. 1, is accountable to defendant Kesarbai 
in regard to her share of the rents and 
profits of the property held in co-ownership 
The point really 
in dispute in connection with this accounting 
is the period for which defendant No. -1 
is liable to account to- defendant Kesarbai: 
It is common ground that: the article of 
limitation applicable is Art. 120 of Sch. I 
to the Limitation Act. But whereas on the 
one hand it is contended for defendants 
Nos. 1 to 3 that Kesarbai is entitled to 
accounts only for a period of six years 
prior to the date when she first put for- 
ward her claim in this suit, it- is contended 
for defendant No. 4 that the right to sue in 
such cases accrues only when there has 
been a demand and refusal thereof. In 
this case Dayaram has stated : 

“I have never at any time paid anything to Kesarbai 
out of the rents and other moneys received by me. She 
has never at any time made any demand on me. Ihave 


always considered myself the owner of the entire 
income.’ 


- The learned Advocate for defendant No. 4 


in these circumstances contends that no 


question of limitation arises and defendant 
No. 4 is entitled to an account from defen- 
dant No. 1 for the entire period during 
which he was in sole possession of the pro- 
perty belonging to the co-owners and in 
sole receipt of the rents and profits thereof. 
As pointed out in B. B. Mitra’s Commentary 
on the Lim. Act, there isa great conflict of 
decisions of the various High Courts as to 
what article of Sch. I, Lim. Act, applies in 


„a case such as this, where one -co-owner is 


demanding an account from another. The 
‘applicability of Arts. 62, 89, 109 and 120 
has been debated in innumerable, rulings 
of the various High Courts. -I feel however 
that I will be on safe ground if I follow the 
view taken by a Full Bench of the Madras 
‘High Court in Yerukola v. Yerukola (42). 
That was a casé between co-owners or ten- 
‘ants-in-ccommon and it was held by the 


‘learned Judge who decided that case that Art. 


120 of Sch. I, Lim. Act, was applicable and the 
‘right to sue accrued only when there was a 
“demand for accounts and a refusal to render 
them. This decision of the Full Bench of 

(42) 45 M 648; 71 Ind. Cas. 177; A I R 1922 Mad 


150; 42 M L J-507; (1922) MW ON 215; 30M LT 279: 
15 L W595 (F B) 
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the Madras High -Court has- béén followed 
in 1933 by Madhavan Nair J.; who decided 
the case in Levvai Rowther v. Syed Ammal 
(43). It has also been followed in two 
decisions of the Bombay High Court in Babe- 
saheb Bhairojirao Chorpade v. Gopal Han- 
mant Kulkarni (44) and Jaffar El Edrus 
v. Mahomed El. Edrus (45). ' The learned 
Advocates for defendants Nos. 1 to 3 have 
referred me to the decision of their Lord- 
ships of..the Privy Council in: Midnapur 
Zamindari ,Co. ‘Ltd. v _ Naresh Narayan 
Roy (46) and the same case at p. 270 of 
the same report Midnapur Zamindari Co. 
Ltd. v. Naresh Narain Roy (47) where 
their Lordships allowed mesne profits for 6 
years only prior tothe date of suit. That 
was however an entirely peculiar case not 
between ‘co/owners. or tenants-in-common 
and it must’ be taken that their Lordships 


in so holding in that case were not laying - 


down’ any general principle but were 
merely determining the rights of the 


parties in the special circumstances of that - 


case. 


I have been referred also to the case in 
Pateal Siddalingana Gowd v. Tatna Gowdra 
Bhimana Gowd (48), but that case lays down 
no different principle. Article 120 of Sch. I, 
Lim. Act, was held to apply and the case 
in Yerukola v. Yerukola (42) was cited with 
approval. 1 hold therefore that Art. 120 
applies in this case. There has been no 
demand for accounts and refusal to render 
the same, and defendant No.4 is therefore 
entitled to an account of the nature I have 
specified before for the entire périod referred 
to from defendant No. 1. I accordingly 
answer Issue No, 6 in the affirmative and 
Issue No. 7 in the negative. As regards Issue 
No. 8 it follows from what I have decided 
on Issues Nos. 6 and 7 that defendant No. 4 
is entitled to an account of the sale proceeds 
of the Hyderabad property. and Malir 
Garden which were sold by defendant No. 1 
after-the partition of July 30, 1905 and 
I hold accordingly. There remains the 


(48) AI R 1933 Mad 200; 142 Ind. Cas. 708; Ind. 
Rul. (1933) Mad. 241. , 

(44) 30 Bom. L R 917; 113 Ind. Cas. 254. 

(45) 39 Bom. L R277; 169 Ind. Cas. 232; AIR 1937 


-Bom. 217; 10 RB 1. . soe te 

(46) 290 W N 34;80 Ind. Cas. 827; AI R.1924 P © 
144; 510 631; 51 F A 293; 26 Bom: L R 651; 471. ML 
J 23; 35 M-L T 169: (1924) M W-N 723; 20 LW 770; 
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4uestion ofthe accountability of- the plafn-- 
tif and defendant No. and of the- 
nature of the accounts that they should®*be. 
required to render. In this connection, I-' 
would first deal with the question- of the- 
books of account. I have already in my. 
order Ex. 49 onthe’ preliminary’ ‘issue . 
expressed the opinion that the account books 
relating to the money-lending business car; 
ried,on by defendant No. 1 and the rents and 
profits of immovable properties belonging to 
the family have been deliberately suppresstd 
by defendant No. 1. The evidence recorded - 
after the date of that order and the docu- 
ments which have been exhibiteé. merely 
confirm my view in this matter. ‘(After con- 
sidering evidence his Lordship pioceeded: 
further.) There is no dispute as to the. 
accounts which: the plaintiff has to render.: 
He carried on hundi business in Shikarpur“ 


from 1902 or 1963 up to #1936; he has filed’ -. 


his books of account in Court. No sugges- 
tion has been made hy any of the parties to 
the suit that he has not filed all the account 
books in connection with the’ business. © 
The plaintiff has declared his willingness:.~ 
to render an account in respect of his entire 
business. 

It is only in the case of Dayaram that, 
the question of the nature of accounts to be. 
filed needs special consideration. In regard 
to Kesarbai, defendant No. 4, he was, I have . 
hel@, a constructive trustee, and therefore 
from the date of Hiranand’s death in 1908 
up to the date in 1936 when the°Official 
Assignee as Receiver took charge of the 
properties in suit he must file a full and true 
account of all. incomings and outgoings in 
conmectidn,. with the immovable properties. 
In regard fo.,plaintiff and defendants Nos. 2 
and 3 however “Dayaram’s position is some-: 
what different, at least in the, abstract, 
for he was thé karta or. manager of a joint 
family. As such, ina suit for partition, he 
cannot be called upon to render a general, 
account of his dealings with’ the joint.” 
family property. He is however bound to, 
satisfy. the „Court what property is avail- 
able for partition; afd ‘on this point his 
ipse dixit is not to be accepted, especially. 
when itis alleged that he has secreted and 
done away. with much property. The law 
on this point- presents: no difficulty:. 
In Mulla’s Hindu Law, English Edition, at 
D. 267, thé law is stated thus.: 2. « | 

238 (1). In the absence‘of proof of misappropriation . 
or fraudulent and improper conversion by the manager 
ofa joint family estate, he is liable to account .on-- 


+ partitionsonly ‘for assets which he lias received, not for 


What he- ought:or .might haye received if the family 
money had been profitably dealt with. Further, in 


soe 


156 


‘thenbsence of any such proof, aco-parcener seeking 
partition is not entitled to require the manager to ac- 
coun for his past dealings with the family property. 


All thag he is entitled to is an account of the family - 


roperty as it exists at the time he demands a partition. 

Sut it is open to him to show that the expenditure 
which the manager alleges he -has. incurred has not in 
fact been incurred, or that more properties are avail- 
able for partition than those disclosed by him. @) 
Since the institution of a suit for partition amounts to a 
severance of joint status, the manager is, from and after 
the date of such a suit, strictly bound to account for all 
receipts and expenses, and can take credit only for such 
expenses as have been incurred for the benefit or neces- 
sity” of to estate, and the net income after deducting such 
expenses is to he divided among the co-parceners accord- 
ing to their shares.” : 

_In Sri Ranga Thathachariar v. Srinivasa 
Thathachariar (49), it was held that : 

"Tn an ordinary suit for partition, in the absence of 
fraud or other imporper conduct, the only account the 
kartha or manager is liable for isas to the existing 
siete of the property divisible and the parties have no 
right te look back and claim relief against past inequality 
of enjoyment or othe% matters; but it is open to the 
plaintiff to prove specifically fraud, misrepresentation 
or. other improper conduct on the part of the manager 
with respect fo such- managemeDt......secececeoee but sub- 
sequent to the date of suit, the plaintiff and the 
defendant (the manager) are only tenants-in-common 
_ or co-sharers, and therefore the manager is strictly 

bound to account for all receipts and expenses......” 

The dictum of Jwala Prasad, J. in Jyoti- 
bati Chaudhurain v. Lakshmeshwar Prasad 
(50), was clearly not intended to enunciate 
the law on this point. The question in that 
case was one of court-fees, and the learned 
Judge decided, there could be no suit for 
accounts against the’ karta of a joint Hindu 
family; such a suit was essentially a suit for 
partition and court-fees were payable on this 
basis. In Sukhdeo v. Basdeo (51), a Bench 
of that High Court decided that: ` 


- “In the absence of proof of misappropriation’ or frau-’ 
dalent or improper conversion by the manager of a Pint 
family a co-parcener seeking partition jg not entitled to 
call upon the manager toaccount for his past dealings 
with the family property. The co-parcener is entitled 
only toan account of the joint family as it exists on the 
date he demands partition.” : | f 

The case in Sri Balusu Gurulingaswani 

v. Sri Balusu Ramalakshmamma (52) a judg- 
ment of their Lordships of Privy Council, was 
also referred to in argument by the learned. 

: Adyocate for defendant No. 1, but that 
judgment, a very long one indeed, deals 
with the question of the validity of an 


. (49) 50 M 866; 104 Ind. Oas. 472; A IR 1927 Mad. 
oor 53 M L J 189; 26 L W 125; 3 MLT 


(50) 8 Pat. 818; 120 Ind. Cas. 770; AIR 1930 Pat. 
1;10 P LT 491; Ind. Rul. (1930) Pat. 82. 
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adoption and I have been whable to find in 
it anye passage relevant to the point under. 
discussion. In Damodardas Maneklal v. 
Uttamram Maneklal (53) a very strong 
Bench of the Bombay High Cowt ‘held 
that : 

“A manager of a Hindu family cannot refuse to 
render any account whatever of his management 
on the occasion of a partition, or require the other 
members of the family to accept his 'ipso dixit as 
to, the property subject to partition. What that 
account should be so as to discharge him from his 
liability to account as" manager, and what objection 
the other members of the family can -take to it, 
must depend upon the conduct of the manager and 
the other members of the family, and cannot be 
stated in definite terms.”’ ' 

1 think it would be hard to find a clearer 
statement of the law on this point and it 
is therefore unnecessary for -me to refer to 
the other cases cited, e. g., those reported 
in Perrazu v. A. Subbarayadw:(d4), Tam- 
mireddi v. Gangi Reddi (o5yandi Ramnath 
Chhoturam v. Goturam Radhakisan (56). 
In the present case, Cdnsidering the fact 
that defendant No. 1 has suppressed the books 
of account, and the fact that he has for a 
period of over 30 years been in sole manage- 
ment of a vast estate and of a thriving 
money-lending business, there is no question 
of accepting his ipso dixit as to the property 
available for partition. From the date of 
tle filing of suit No. 179 of 1934 Dayaram 
has to filea regular and complete account. 
For the period prior to that he must file 
an account showing the income of- the 
immovable property and business and how 
he has disposed of it. : ae 

(Original) Issue No. 13.—‘‘To what shares 
are the various parties entitled in the joint 
family property?” On my findings-on the 
issues in the suit defendant No. 4 1s entitled 
to a one-half share in the immovable pro- 
perties in the schedule to the plaint. She 
is also entitled to one-half share in the 
net rents and profits of these immovable 
properties and a half share in the net sale 
proceeds of the Hyderabad and Malir pro- 
perties. Of the remaining one-half share of 
the immovable properties the plaintiff and 
defeneants Nos. 1,2 and 3 are each entitled 
to a one-fourth share. They are also each 
entitled to a one-fourth share in half’ the 
net rents and profits of the immovable pro- 


(53) 17 B 271. . : 

(54) 44 M 656; 61 Ind. Ces. 690; A IR 1922 P C71; 
48 IA 280; 19 A Ld 621; 34 CL J 56; AML J 
33; 23 Bom. L R 920; 1921) M WN 510; 34 PLR 
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perties and the sale proceeds of the 
Hyderabad and Malir properties. In the 
money-lending business carried on by edefen- 
dant’ No. 1, Kesarbai has no interest.’ The 
plaintiff and defendants Nos. 1 to 3 therefore 
will be entitled each to a one-fourth share 
therein, on the accounts of the said business 
being taken. Similarly the plaintiff and 
defendants Nos. 1 to 3 are each entitled to 
a one-fourth share .of the hundi business 
earried on by the plaintiff in Shikarpur on 
the accounts thereof being rendered by the 
plaintiff. Two matters will, for the present, 
stand over: (1) the two immovable properties 
in Shikarpur purchased by the plaintiff in 
the name of his deceased’s wife, Lilavati, 
and (2) Khemchand’s investment of Rs. 8,800 


in the firm of Lilaram Radhakishen. The, 


shares in movable properties, which I have 
held above the parties to be entitled to, are 
of . course all dependent upon the accounts 
which defendant No. 1 will furnish in 
accordance ‘with directions given hereafter 
in this judgment. 

(Original) Issue No. 14.—“To what relief 
are the parties entitled ?” 


- Defendant No. 4 is entitled toa partition 
and separate possession of one-half share in 
the immovable property .in suit set out in 
the schedule attached to the plaint. 
also subject to the accounts to be renderéd 
by defendant No. 1, entitled to a one-half 
sharé of the net rents and profits of those 
immovable. properties on the same being 
ascertained after accounts have been rendered 
by ‘defendant No. 1, and toa one-half share in 
the net sale proceeds. of the Hyderabad 
and Malir properties. Plaintiff and each of 
defendants Nos. 1 to 3 are entitled to parti- 
tion and separate possession on one-eighth 
share in the immovable properties in suit 
and.in the net rents and profits thereof 
after the same have been accounted for by 
defendant No. 1, and of a one-eighth share 
in the sale proceeds of the Hyderabad and 
Malir properties. They are also each entitled 
to one-fourth share in the money-lending 
business carried on by defendant No.1 on 
behalf of the joint family and of the hundi 
business similarly carried on at Shikarpur 
by thé plaintiff on the . accounts of these 
businesses being rendered by defendant 
No. land the plaintiff respectively. Defen- 
dants Nos. 5 and6 are in law entitled to 
claim maintenance and suitable provision 
for residence-from defendant No. 4; but they 


---syvill-have-to~do:so -in‘separate suits: ~Defen- 


dants, Nos.:7 and.8 have filed their .own 


separate suit for partition against the plain- 
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- tiff,- their father, and are not entitled fo any 
‘relief in this suit. KAT : 

The plaintiff is directed within two months 
from the date of this judgment to filè in 
Court a detailed account.of the. hundi busi- 
ness carried on by him at Shikarpur from 
its very inception in -1902 or 1903 till the 
closing of that. business in 1936 and in 
respect of properties Nos. 30 and 31 in the 
schedule to the plaint and the rents and 
profits thereof and to supply a copy of that 
account to each of defendants Nos. lto 3. 
Defendants Nos. 1 to 3 are directed to file 
objections to.that account if they so desire 
within a month thereafter. Defendant No. 1 
is directéd to file the followings accotiits 
within two months of this date : (a) an 
account showing the movable property in 
his hands liable to partition on’ the date of 
the filing of this suit and theredfter till the 
date ‘of this judgmént.. This account must 
show the amount receive? by. him at the 
partition. of July 30,1905 and the ‘income 
received by him from August 1, 1905 and 
on the other side expenditure ‘incurred, by 
him during the same period; (b) a separate | 
account from August 1, 1905 relating to the 
immovable’ properties shown in the schedule: 
attached to the plaint and the property in 


- Hyderabad disposed.of .by him and the. ' 


Malir Garden sold by him. This - account « 
must show on one side all receipts of rents. 
and profits till the-Receiver took possession 
ande on the other all items of expendittie 
connected with the immovable properties. =” 
Copies of these accounts of defendant No, 1 
to be supplied to plaintiff and ‘defendants : 
Nos. 2 to 4 and objections by: them, if anys 
to be filed in .a month thereafter. A preli- 
miary decree to be drawn up in terms 
of this judgment. The question of costs is ` 
for the present reserved..-I have madens 
reference in this judgment to a point taised 
by the learned Advocate for defendant No, 2 
in his final arguments. He contended that 
as by the document, Hx. -72 Kesarbai, 
defendant No. 4,.had assigned 10/16ths of her 
share in the property in suit to an-alienee, 
she could not get a decree, in this suit- for 
more than 6/l6ths of her half share. ‘This 
point was not taken in the written statement 
filed by defendant No. 2 even in February 
1940. No issue was sought on the point and . 
I have not permitted the learned Advocate : 
to press this point in his: final arguments, ' 
One other remark requires to be made. 1 
“have held that defendant: No..3 is entitled 
.to:a share on partitionzequal to-that-of=the . 
plaintiff..or. each.of defendants. Nos.> 1. and 


-2...The nature of her estaté im -thati. share. 


“108 
ig-a° matter of law with which I am ‘not 
cdncerned at this stage. J have held defer 


>dant No. 4 entitled’to a half share. How. 


-this claim to a half share is to be satisfied 
and by which ofthe parties tothe suit is 
a matter which will have to be determined 
‘before the final decree is prepared. This 
point is therefore not xeferred to in this 
-yudgment. a : 4 
D, Preliminary decree ordered. 
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ben. -YORKE AND AGARWAL, JJ. 
— ANIS AHMAD ABBASI AND ANOTHER— ` 
l _ APPLICANTS h 


oa : e versus eee 
Hakin Qari NASIR AHMAD— . 
A OPPOSITE PARTY 
Contempt of Courts Aet (XII of 1926), s. 2— 
Articles in newspaper—Test to see, whether’ amount 
t tempt of Court. 4 4 a 
eman TE whether articles published in .news- 
paper amount to contempt of Court, what the Court has 
to see is, whether the publications had a tendency to 
“prejudice the public or the Court for or against any 
- party before the cause was finally heard. Ifthey had 
such a-tendency, the editor is guilty of contempt of 
Court. En - 4 
_ Or. Mise. App. an application dated No- 
„vember 26,1940 filed-by the above ngmed 
| applicants under s.2 of the Contempt of 
|. Courts Act, the following order was passed 
by this.Hon’ble Court. 


« Myr. K. P. Misra, for the Applicants. 
Mr. Siraj H usain, for 
Party. 


. Judgment.—This is an application under 
s. 2 of the Contempt of Courts Act. 
< The applicant Anis Ahmad Abbasi is the 
-Editor of the paper named Haqiqat, and 
the other applicant Maulvi Mohammad 
Idrees is.the Printer of that paper. ‘The 
opposite party Hakim Qari Nasir Ahmad 
-is the Editor, Printer and Publisher .of 
another paper Hamdam. 

An account of an interview between cer- 
-tain Punjab Khaksar leaders and a Sunni 
leader, Maulana Abdul Shakur, was pub- 
glished in the Hamdam of July 23, 1940. 
¿An article over the signature of one Shaikh 
“Mohammad Kamil was published in the 
"Haqiqat of July- 25,1940. The heading of 
that article was ‘Lies told by the Hamdam, 
King of liars’, and it was alleged in it that 
the whole account of the interview in the 


the Opposite 
e 
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-Hamdam of July 23, 1940 wasa fabrication. 
-On July 30, 1940 the Editor of.the Hamdam 


filed a complaint in Court against the 
Editor and the Printer of the Haqiqat under 
s. 500, I. P.C. A paragraph was published 


Jn the Hamdam of August 1, 1940 the head- 


ing of which was : gos 

‘Challenge to those who call Hamdam. a liar. 
Criminal proceedings started by the Editor of the 
Hamdam against Haqiqat newspaper. Our oppo 
nents must come to the Court and prove that the news 
inthe Hamdam was false, or they will go to jail. 
The well-known barrister of Lucknow Mr. Nasir Ullah 
Beg has filed a case in the Court of the City Magistrate 


« of Lucknow.’ 


It was stated in this paragraph that Shaikh 
Mohammad Kamil had contradicted in the 
paper Haqiqat the news published by -the 


‘Hamdam and had abused it to his heart's 


content and accused it of publishing lies 
and that the Editor of the Hamdam had 
filed a defamation suit in the Court of the 
City Magistrate of Lucknow. It was also 
stated in it — 

“We'challenge those who by their insinuations and 
malicious fabrications mislead the public against the 
Hamdam to come to the Court and prove that any 
news. published in the Hamdam is false”. 


A letter purporting to be sent by Akram 
Ahmad, the leadér of the deputation’ of 
Khaksars was also published in the Hamdam 
of August 1, 1940. He wrote in that letter 
that the report of the interview between 
Khaksar 
leaders published in the Hamdam of July 23, 
1940 was word by ‘word true. The heading 


‘of this letter was ‘Truth about those who 


make false accusations against Hamdam.’ 
The Haqiqat published a short editoral para- 
graph in its issue of August 3, 1940 with the 
heading ‘jhootaun ke badshah ka dawa. 
Haqiqat ke khilaf mugadma. (Complaint 
by the King of liars. Case against the 
Haqiqat.) It was stated in this editorial 


. paragraph that the case brought by Ham- 
‘dam would be fought, and-if it was proved 


that Hamdam was a liar there would be a 
suit for damages and costs by Haqiqat, and 


that the Haqiqat gladly accepted the chal- 
‘lenge which had been thrown to it. 
-Editor of the Hamdam made a complaint to 


The 


this Court under s. 2 of the Contempt of 
Courts Act against the Editor and the Prin- 
ter of Haqiqat on September 13, 1940 in 
respect of the editorial paragraph publish- 


-ed in the Haqiqat of August 3, 1940. Both 
-the 
-guilty of contempt of Court, and the Editor 
“was fined Rs. 200 and the Printer Rs. 100 
-and they were further ordered to pay Rs. 50 
‘as costs to the Editor 


Editor and the Printer. were found 


of Hamdam. The 
judgment in that case was pronounced on 
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October 28, 1040. .On October 30, 1940, 
Hamdam published a paragraph with the 
heading i 
‘God’s 
Hamdam. -Hagiqat called Hamdam a liar. Pro- 
secution instituted by the Editor of the Hamdam. 
Prosecution aside, God took such a vengeance that by 
reason of the abusiveness of the Haqiqat a prosecution 
for contempt of Court was launched in the Chief 
Court and ended in a fine of Rs. 300 besides costs of 
the suit. The Court decided that it was a case of 
heinous offence of contempt of Court’. 


It was stated in that paragraph that the 
Editor and the Printer of the Haqiqat were 
both fined Rs. 200 and Rs. 100 respectively, 
and it was ordered that they should pay 
all the legal expenses incurred by the Ham- 
dam and also the amount: of Rs. 50 to 
Mr. Nasir Ullah Beg. This paragraph also 
contained the following — 

“The facts of the case are-that the newspaper 
Hagigat which bears senseless -enmity towards Ham- 
dam and its Director and which has taken the biggest 
part in adverse propaganda against the. Director 
of Hamdam published an article by. Mohammad 
ena which the Hamdam was dubbed as ‘King of 
lars . 

Another paragraph appeared in the Ham- 
dam.of October 3Ł, 1940, with the heading 
‘God’s curse on the opponents of Hamdam’. 
Anothet paragraph appeared in the Ham- 
dam of November 1, 1940 under the heading 
‘As one sows so shall he reap’. This com- 
‘plaint had been madein respect of the two 
publications in the Hamdam, dated August 
1, 1940, and the three other publications in 
it, dated October 30, 1940, October 31, 1940 
and November 1, 1940. ` ; 

We have to see whether the publications 
hada tendency to prejudice the public. or 
the Court for or'against any party before 
the cause was finally heard. If they had 
such a tendency, the opposite party is guilty 
of contempt of Court. ` ` S 

We take first the paragraph appearing 
in the Hamdam, dated August 1, 1940, in 
which a challenge was thrown out to those 
who called Hamdam a liar. We think 
that it was not contempt to throw out`a 
challenge to the Haqiqat to prove that the 
news in the Hamdam was .false. It is .said 
that the Hamdam committed contempt by 
publishing that in case the news was not 
proved to be false, the opponents would go 
to jail, because the result of the complaint 
was thereby anticipated. We think that this 
did not amount to contempt of Court. Neither 
the Magistrate in whose Court the defama.- 
tion complaint was pending nor the public 
could be prejudiced thereby about the 
-merits of the case. Everybody knew full 
“well that it was within the province of the 
Magistrate only to decide what punishment 
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he should give. We think that there „is 
hothing in this paragraph which , can’ make 
the Editor of the Hamdam liable for ‘gon- 
tempt of Court. po naa 
-~ Next we come- to the letter of Maulvi 
Akram Ahmad published in the Hamdam 
of August 1, 1940. This letter ‘goes to show 
that the publication in the Hamdam of 
July 23, 1940, was true. That “was no 
doubt, a point in the defamation suit, but 
we are not satisfied that- the -letter could 
tend to ‘prejudice the Court or the public. 
We also think that the intention of the 
opposite party was not to prejudice any- 
‘body, but it was only to reply to the letter 
of Shaikh -Mohammad Kamil in “which it 
had been said that the account given in the 
Hamdam of July 23, 1940 was untrue. 
This letter was published on; August 1, 1940 
that is only two days after the complaint 
was made by Hamdam and before any date 
had been fixed in the case.’ It was held 
under similar ‘circumstances in Ketra Moni 
Dasi v. Shamal Dhong Dutt (19 Indian Cases, 
page 539), (1)-:that the accused’ was not 
guilty of contempt of Court. The applicants 
themselves- did not think that’ the letter 
would prejudice the trial, because they did 
not takeany step tillthe present application 
was made on November 26, 1940 though an 
application was made on behalf: of the 
opposite party on September 13, 1940, for 
contempt of Court in respect of a publication 
in the Haqiqat of August’ 3, 1940. The 
present applicants did not ‘say gven in 
reply to the application of the opposite party 
that he had himself committed contempt of 
Court. That might have been a factor int 
determining the punishment. We are ‘of 
opifiion that the opposite party did not 
commit contempt of Court by reason of 
publishing this letter. 

It is said that in the publication, ‘dated 
October 30, 1940, the Hamdam published 
that the Court awarded full legal expenses 
incurred by the Hamdam dnd the amount 
of Rs.50 more to the Counsel, but it was 
wrong, and the Court had awarded Rs. 50 
in'all. Wearenot prepared to say that it 
was an intentional mis-stating of the result 
of the application. It could not prejudice 
the trial of the defamation case: It was 
stated in this paragraph that i 
‘ “the Hagigat which bears senseless enmity towards 
Hamdam andits Director and which has taken the 
biggest part in adverse propaganda against the 
Director of the Hamdam, “published an article by 
Shaikh Mohammad Kamil in which the Hamdam was 
dubbed as ‘King.of liars’.”’. ahs 

One could understand this to mean tha: 


" (1) 19 Ind, Cas, 539; 14 Or. L J 267." as oo 
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the Hanes: published an me of Shaikh 
Mohammad Kamil on account of the enmity 
toyards Hamdam and not because it was 
true.. This-could prejudice the public and 
the Court, and so it was a ‘contempt of 
Court but not of any serious nature. The 
other words objected to are 

‘God’s lathi on the opponentseof Hamdam...God took 
such a vengeance that by reason of the abusiveness of 
the Haqiqat a prosecution for contempt of Court was 


launched inthe Chief Court and ended in a fine of 
Re. 300 besides costs of this suit.’ 


These. words imply that those who oppose 

amdam ate punished by God. This might 
possibly deter witnesses from giving evi- 
dence on behalf of Haqiqat against Hamdam, 
and thertfore, we think that the opposite 
party is guilty of contempt of Court but not 
of serious type. Such writings aro not taken 
very seriously by anybody. 

The heading of the paragraph in the 
Hamdam, dated October 31, 1940, is ‘God's 
curse on the opponents of Hamdam’. It was 
statedin it that Mian Anis Ahmad, Editor 
of the Haqiqat, had grown so reckless by 
indulging in .constant abuses against the 
Director ofthe Hamdam that he “published 
the news of the case instituted by the Editor 
under the: caption ‘Case hy the King of 
Liars,’ that the Real Avenger avenged “this 
in this manner that. in spite of the fact 
that the. Editor and the Printer of the 
Haqiqat tendered humble apologies to the 
Court, the Chief Court held the offence to 
be so heinous that it. inflicted very ‘hard 
sentences against the Editor and the Printer 
of the aqiqat. Similarly the letter pub- 
lished in the Hamdam, dated November 1, 
“1940, is to the effect that every one who 
attacks Hamdam becomes victim fio divine 
‘punishment. A reference to the sent&nce 
pronounced by the Chief Courteon the Haqi- 
qat is also made... > 

These publications of October 31, 1940, 
and November 1, 1940, were meant to 
impress on the public that those who oppose 
Hamdam are punished by God. They were 
with reference to the controversy between 
the Hamdam. and the Haqiqat. . The effect 
of these publications also could be to deter 
the witnesses from ° giving evidence on 
behalf of Haqiqat, therefore they amounted 
to contempt of Court though not of a serious 
nature. We think that the opposite party 
is guilty of contempt of Court in respect of 
the publications, dated October 30, 1940, 
October 31, 1940 and November 1, 1940 only, 
but he has withdrawn his complaint for 
«defamation, and-the-contempt was not at all 
serious. He has tendered an unqualified 
apology in writing to the Court, and under 
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the circumstances of the case we think ` we 
ought to accept it. 

We hold that the opposite party is guilty 
of contempt of Court, but we accept the 
apology tendered by him. No order as to 
costs. 

8. Apology accepted. 


pupa 


; LAHORE HIGH COURT 
- Criminal Revision No. 1599 of 1940 
December 13, 1940 
-  §SKEmp, J. 
SAT PAL TARA CHAND—Convicr 
—PETINONER 
versus 

LAHORE MUNICIPALITY—Resronpvenr 

Punjab Pure Food Act (VIII of 1929), s. 18 (1) 
(a)—Conviction under—When can be had. 

For a conviction under s. 13 (1) (e) Punjab Pare 
Food Act, it is essential to prove-inter alia that the 
ghee was sold. Conviction cannot bé based on the fact 
that the .ghee was exposed for sale. 


Cr. R. case reported by the Acting Sessions 
Judge, Lahore. .: 

Facts.—The accused stated that he got 
the ghee from the arhitis and the sample 
-was taken from his shop.’ His plea therefore 
was not of guilty: No evidence whatsoever 
was recorded by the Magistrate. 

-Report—.The proceedings are forwarded 
for -revisiin on the following grounds : The 
conviction is not based on any evidence 
whatsoever. The Inspector, who took the 
sample, did not come into. the witness-box. | 
The certificate of the analyst does not have 
the impression of the two seals with which 
the sample was alleged to be sealed. The 
-printed form of the certificate simply stated 
that the impression on the invoice was here- 
unto attached, though not actually attached. 
It therefore cannot be said without evidence 
if the certificate related to the sample taken 
by the Inspector. In the absence of the 
impressions of the seal, it cannot be said 
if the samples were taken by the Inspector 
in accordance with s. 10, Punjab Pure Food 
Act, VIII of 1929. It is accordingly, recom- | 
mended that the conviction and sentence be 
set aside and the fine, if paid, refunded. 


Mr. Des Raj Sawhney, for the Petitioner. 

Mr. Hamid Ullah Siddiqi, for the Res- 
pondent. 

Order.—This order will dispose of two 
references by the learned Acting Sessions 
Judge of Lahore recommending that con- 
victions under s. 13, Punjab Pure Food Act, 
VIII of 1929, be set aside and fines be re- 
funded. The proceedings before the Magis- 
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‘trate.were sketchy in the extreme. I fake e For-a conviction under this sub-section, 


first ‘the record ‘of proceedings in, serial 
No. 27, which is as follows. ~ w 
| “Offence complained of:  13.--Pure Food - Agt 


z selling adulterated ghee 
- With 10 per cent. foreign 


~ fat. 
Offence, proved : < 13.—Pure Food Act. 
Plea `of the aceused States that they get 


and his examination, if 
any: 


the ghee from the arhtis 
-, and this sample was taken 
- -from his shop. 
Is guilty of selling adul-. 
terated ghee and deserves 
. no leniency. Has another 
` challan pending against 
: ` him. ; 
Fined Rupees fifty.” 


The proceedings in the next case No. 28 
are similar but the offence complained ofis 
“selling ghee with 25 per cent, foreign fat 
“and the finding is :. 

“It is only rarely that these ghee sellers are 
caught. They have reaped large profit at the expense 


‘of the poor-suffering public and deserve no leniency. 
Fined Rs. 200.” 


The Acting Sessions Judge, after notice to 
the Crown but not to the Municipal Com: 
mittee recomimended that the convictions 
and fines be set aside. When the cases came 
up before me I found that notice was issued 
to the Crown which was not. interested and 
not represented, but not to the Committee. 


Finding : 


Sentence : 


[issued notice to the Committee -and have | 


heard theii-case. The Food Inspector at whose 
instance, ‘these prosecutions were launched, 
has given evidénce before me. On Decem; 
ber 24, 1939, he went ‘to the. shop and 
found, a boy. of 18 or 14 named Satya Pal, 
son of the owner, selling ghee. He inspected 
various. tins..of ghee, thought that two of 
them. were bad or adulterated and ‘took 
samples from those two tins. He complied 
with the law. by taking and sealing three 
different samples-of the ghee from. each tin : 


one for the shop-keeper, one for the public _ 


analyst, and one for the Inspector, and 
calling’ in an independent witness to testify 
to thé proceedings. The case was then chal- 
laned before Diwan Soméei Nath, Magis- 
trate of the first class, exercising summary 
powers. The Inspector did not appear. 
According to routine these cases are con- 
‘ducted by a “Court clerk.” The proceed- 
ings bristle with irregularities. The record 
does not state what the conviction is more 
than s. 13, Pure Food Act. My. Hamid 
Ullah representing thé Committee before 
me says that the conviction was unders. 13 
(1) (a), which says : ; 

“No person ‘shall’ sell any adulterated food unless 
he has complied with such. rules as may be pres- 
eribed in this behalf.’ . ni A Seo 
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SD i ` Convictions set aside, 


it is necessary to prove inter alia thatthe 
ghee was sold and from the Food Inspector's 
statement before me no sale is proved. Tt 
merely appears .that the ghee was exposed 
for sale. I entirely fail to understand why 
there were two prosecutions and two con- | 
victions. The reasoning which permits ‘these 


:two - convictions’ would have permitted 20 


convictions if the same amount of - ghee 
had been in 20 small canisters instead of. 
two large ones. The petitioner before meis 
a schoolboy now 13 or.14 years of age and- 
at the time a year younger. It is said that 
the owners leave agents or servant§ in pos- 
session of their shops: and disappear at sight 
of the Inspector. But clearly it would have 
been more satisfactory to prosecute the boy's 
father the owner of the shop and the real 
offender. It.is proved that ghee adulterated 
in one tin with ten per ‘cent. of foreign fat, 
in another tin with 25 per cent. of foreign 
fat was exposed for gale so conviction does 
not offend against natural justice ; but why 
should there be twoconvictions ? 


not examined? The procedure- of the Com., 
mittee in prosecuting such cases and of the 
Magistrate 


“sa: 


2. 


: - OUDH CHIEF COURT .. | 
Second Ctril Appeal No. 333 of 1937 
March 18, 1941 
Yorke, and GHULAM Hasan, JJ. 
Mst. MUNIĄA—APPELLANT 
k VETSUS ` 
MANOHAR LAL AND OTHERS 
; ; RESPONDENTS 
` Civil Procedure Code (Act V of 1908), O. XLI, 
r., 27(1) (e) and (1) (b), è L— Additional evidence, 
when admitted— For any substantial cause,” mean- 
ing of—Documents sought to be produced under r. 27 
Q) (b)—Non-production due to negligence—If can be 


‘admutted—Court trying previous suit not competent to 


try subsequent suit—Previous decision, if res judi- 
cata—Evidence Act (I of 1872), ss. 21, 116-—Esto pel 
—Wrong admission made in ignorance of legal rights 
—Binding effect. 116, scope and application—Term 
of tenancy expiring—Section does not apply—Hindu 
aw—Joint family—Brothers succeeding to “stridhan 
property—They are tenants-in-common. yan 
It is only when the Appellate Court requires, in 
other words finds it needful, that additional. evidence.. 


can be admitted. The words “for any Other suh. ~ ~ 


stantial cause” must be read ‘as ejusdem generis with- 
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the “previous portion of cl. (c). namely “the Appellate, 


Court requires.” 
163, eol. 2.) , 

. Where the nortproduction ofthe documents sought 
to be produced under O. XLI, r. 27 (1) (b) is dueto 
the negligence of the appellant or his Counsel, it is 
neither desirable nor proper to allow the appellant, to 
fill up the lacuna in the evidence produced in the. 
Gourt below andto patch up the weak -points of the 
case. [ibid.] ’ ; : Qs 
(The decision in the previous suit does not operate 
as res judicata ina subsequent suit, when the Court 
which decided the previous suit was not competent to 
tryéhe subsequent suit. ' . 

. Wrong admissions made in-ignorance of legal rights 
have no binding effect. < 

“Section 116 of the Evi. Act confines the operation 


132 Ind. Cas. 721 CD, relied on. {p. 


of the -doctzgine of estoppel against a tenant during the- 


continuance of the tenancy. This -section has no ap- 
plication where the term of the tenancy has already 
expired. (p. 164, col. 2.] : , 
` Where brothers succeed to the siridhan property 
of a woman, they take it as tenants-in-common and 
not. as joint tenants. Raja: Chelikani Venkayyamma 
Garu y. Raja Chelikani Venkataramanayyamma (3) 
and 169 Ind. Cas. 1 &), referred to. | 


TS. CA. agaińst -the order of the District 
- Judge of Lucknow; dated May 1, 1937. 
Messrs. R. B. Lal and Suraj Sahai, for the 
Appellant. j j 
- Messrs. Hyder Husain and B: K. Mathur, 
for Respondents Nos. Fand 2. > >> > 
“. My. Mohammad Naziruddin,- for Respon- 
‘dent No. 3.” 2s z 
; Judgment.—This is a second civil appeal 


by- the defendant arising out of a suit ‘for a’ 


declaration which has been decreed by both 
the Courts below.~ ° 
The ¢ plaintiffs set up the following 
pedigree in support of their claim. 
<“ DAYA RAM | 





=] 
Ram Din _Chhiddo ë 
—Mst, Mithana.dead. ar ene 
Mst. Deoki, married 
(daughter) to Girdhazi 
ne | ~ Tal. 


Manna Lal, Manohar Lal, 
Defendant No, 2 Plaintiff No. 1 


| 
Sundar Lal, 
`~ Plaintiff No. 2. 








The name of Daya Ram did not find a- 


place-in: the pedigree given in thé plaint 
but the fact that Daya Ram was the father 
of-Ram Din was proved by the evidence 
and is no longer disputed. eu Ga 
“The plaintiffs’ case as set out in the plaint 
‘was that. Mst. Mithana was the absolute 
owner of a house situate:in Muhalla Bazar 
.Kalii, Lucknow. Mst..Mithana died some- 
time in 1919 leaving the plaintiffs and .the 
_ defendant ‘No. 2.as_her heirs, the-latter being 
the daughter's sons of the brother of her 


--.chusband.- The defendant No. 1 having tiled ` 


“gsiit for ejectment and arrears of rent 
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against defendant No.,2 on April. 4, 1935,. 
on the ground that. the house. in suit_belongs 
to her there was a cloud on the plaintifis 
title which rendered it necessary for them 
ta bring the present suit for a declaration 
tothe effect that they, along with defendant 
No. 2, are the absolute owners in possession 
of the property in suit and that the -defen- 
dant No. 1 had no right whatsoever, in the 
Same. Manna Lal, the brother of ‘the 
plaintiffs, was impleaded as defendant No. 2 
in the suit.. 

: The- defendant No. 1 set up a counter 
pedigree which may be set out below : 


MULLU 
+ | 
Narain Nanda - Ram Din— 
(diedissuelessy -- ~ | Mst. Mithana . 
are (died issueless) 


| eee 
Mst. Bhagana Jia Lai=Mst. Rani. 


The defence of the defendant No. 1 Mst. 
Munna was.that the house was owned by 
her sister, Mst. Rani, and upon her death 
she and Mst. Bhagana became the owners of 
the assets left by Mst. Rani, and as a 
result.of certain arrangement the house in 


- suit came into. the. possession of deferdant 


No. 1 while another house owned by Mst. 
Rani fell .to the share of. Mst. Bhagana. 
The plaintiffs’ title to the house was denied. 
It was pleaded that even. if Mst. Mithana 
was held to be the owner in the house in 
suit and the. plaintiffs be. held to. be 
Mithana’s heirs, Mst. Rani had become the 
owner by .adverse possession. . It was also 
pleaded in’ the written-statement that the 
defendant No. 2 as the elder brother and 
karta, and. manager of the. Hindu joint 


. family consisting of ‘himself ‘and: the two 


plaintiffs was the first. tenant: of. the -house 
in suit .on behalf: of. Mst.: Rani; in. whose. 
favour he had.executed a sarkhat, :and , that 
after.her death he was the tenant. of the 
defendant No. 1,. and..a suit. for ejectment 
and arrears. of rent filed -by the defen- 
dant No. 1 against defendant No.2 had been 
decreed. ... .. t D a ` | 
In oral + pleadings before the Court the 
defendant’s -Counsel ' denied, that Chhiddo 
was the brother of -Ram ‘Din. On August 
20, 1936 Counsel for the defendant: stated 
that if the plaintiffs proved that- Ram Din 
and: Chhiddo were? brothers ‘the plaintiffs 
will be the nearest heirs of Mst. Mithana. 
The defendant No. 2 -admitted the 
claim. t ron Be 
The trial Court held that the heuse in 
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suit had been -purchased by Mst. Mithana 
‘and that she was the absolute owner thereof. 
It-further found upon a consideration of the 
‘entire evidence that the plaintiffs had proved 
that Ram Din and Chhiddo were. brothers 
and-in this view of-the matter they were 
the- heirs of- Mst. Mithana. The adverse 
‘possession pleaded-- by defendant No. L was 
negatived and the plea of estoppel was -also 
overruled. As a result of the -findings 
‘arrived at by the trial Court the suit was 
‘decreed. 

The lower Apel Court in- appeal con- 
firmed the- decision of the tial Court. 
Hencé the second appeal. 

Learned Counsel on behalf. aa the - gute. 
‘lant has frankly conceded that upon the 
‘materials on-the record it is not opén to his 


‘client to assail the finding of fact of the. 


lower Appellate Court on the question. of 
‘title. He has, however, filed an application 
‘before us (Civil Misc. Application No. 337 of 
1939) under O. XLI, r. 27 of the Civil P. C. 
‘praying for admission of five documents 
‘mentioned in the-application- on the ground 
that documents Nos. 2 to5 which relate to è 
certain litigation of 1885 were not after the 
‘exercise of due diligence within the: know: 
-ledge of the applicant at the time.when the 
decree was passed by the trial- Court. 
‘These documents were? sought to- be filed 
‘before the lower Appellate Court on’ a- simi: 
lar application made to that Court more 
than a month after the admission of the 
appeal.. Another application was filed on 
the same day. for the amendment of the 
written-statement by removing the name of 
‘Mullu from the pedigree and substituting 
the name of Daya Ram for the apparent 
object of bringing ib. into conformity with 
‘the fresh evidence. The lower Appellate 
Court rejected “both” the -prayers on the 
ground that the appellant was represented 
by two senior Coutisel in the trial Court, the 


case went on for more than a year and as. 


many as 54- documents were filed- in the 
case on behalf of the appellant. Two of the 
documents, Exs. A-49 and: A-50, were the 
old documents. and related to the year 1885. 
‘The lower Appellate Court was not satisfied 
‘that with the exercise. of due diligence -the 


evidence which the -appellant wished to. 


producé could not have been discovered 
-during the trial and: consequently rejected 
the application. One of the-grounds of 
‘appeal relates to the rejection of-the appel- 


lant’s prayer for the -admission of the afore-- - 
-As regards the document: 
‘No. 1, which -is a copy - ‘of an abadi: khasra: 


said documents: 


the- trial. as it. is- a Sate: Ani pér- . 
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mission to file the.same presumably on the - 


ground. of delay. 

- We have heard learned Counsel in stp- 
port of the prayer for the admission of “the 
additional: evidence and see no reason to 
dissent from: the conclusion arrived at by 
the lower. Appellate Court. Reference” has’ 
ben made on both sides to a decision of 
their Lordships of the Privy Council in 
Parsotim.Thakur v. Lal Mohar (L. R. 58 I. 
A., 254)(1) where it was held that under 
r. 27 (1) (e) of O. XLI of the Civil P. ©. 
it is only when the appellate Court requires, 
in other words finds it needful that addi- 
tional evidence can be admitted. The words 
“for any other -substantial catise” must be 
read as ejusdem generis with the previous 
portion of el. (c) namely, “the appellate 
Court requires”. It seems tous quite clear 
that the finding of fact arrived at by the 
lower -Appellate -Court if supported by 
sufficient evidence of a satisfactory- character 
and it is not necessary” for this Court to 
‘require the productitn- of any document 
within the meaning. of. r. 27 (1) (c) of 
O. XLI of the Civil P.C. We are further 
of opinion that the appellant has not 
complied. with: the conditions prescribed by 
sub-cl. (b) ofr. 27 (1) added by this Court. 
This clause. runs thus:—- >- 

“(b) the evidence sought to A adduced by a party” 
to the appeal, which after exercise of due diligence, 
was not within his knowledge or could not be pro- 


duced “by him ‘at the time ‘when the decree or order 
under appeal was. passed or made.” 


The lower Appellate Court has” given 
adequate reasoris for holding that the appel- 
lant had. not satisfied the Court that the 
documents sought to be produced.in appeal 
were not within the knowledge of the 
appellant. or after. the exercise of due 
-dilligence could not be produced by her in 
the. trial Court.: Whether -the- non-produc- 
tion of these documents is due to the 
-negligence of the appellant or- her-Counsel, 
it is- “neither desirable nor proper to allow 
the- appellant -to -fill up the lacuna in the 
evidence produced in the Court below and 
to patch up ‘the weak points of the case. 
We accordingly reject the application. 

The next point which .was argued on 
behalf of the appellant -relates to ‘the -ques- 
tion. of estoppel. This -plea is founded on 
‘the. basis of two leases, Exs. A-36 and A-37, 
executed -by defendant No. 2 in favour of 
Mst; Rani and a statement (Ex. A-32) made 


by. defendant No. 2 .in the ejectment case. 

Q): 58 TA 254;.132 Ind. Cas. 721; A IR 1931P C 
143: "33 Bom. LR 1015; (1931) AL J 513; 35 OC W 
N. 786; “Ind. Rul. (1931) . P ©-209; 13 L W 76; 540 
-L J 1; _12P-L T- 683; any MEA WN- :929;. 10 Pat. 
654; GLM Ld. 489 Œ ©). - eee i 
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The Courts :below have. considered these 
pieces of tevidence in conjunction with the 
otħer evidence in the case and have come 
to the conclusion that the admissions con- 
tained in these documents were not true 
and were mistaken. In view of the positive 
“evidence, which has begn accepted-by both 
the Courts below on the question of the 
plaintifis’ pedigree, it is clear that the 
aforesaid admissions were wrong in, point 
of fact and were evidently made in ignor- 
ahee of legal rights. These admissions 
were rightly rejected by the Courts below 
as having no binding effect on the plaintiffs’ 
interests It has, however, been contended 
on the strength of Exs. A-36 and A-87 that 
under s. 116 of the Indian Evi. Act the 
execution of these leases by defendant 
No. 2 as manager and karta of the joint 
family consisting of himself and his brothers, 
the plaintiffs, estopped all of them from 
denying landlord’s title. Strong reliance 
has been placed upon a decision of their 
‘Lordships of the Prtvy Council in Kumar 
Krishna Prosad Lal Singh Deo v. Baraboni 
Coal Concern, Ltd., (A. I. .R. 1937 P. C. 
251) (2) where it has been held that the 
swords “at the beginning of tenancy” in 
s. 116 of the Indian Evi. Act do not give 
a ground for a contention that when a 
* person already in‘possession of land becomes 
tenant to another, there is no estoppel 
against his denying his lessor’se title. 
“Tenant who has occupied but not entered” 
is a. Qifficult notion to thrust in s. 116: of 
the Act. It i$ urged that the fact that 
e the defendant No. 2 and his brothers, the 
plaintiffs, were already in possession of the 
-house before the execution of these lgases, 
-did not take the case out of the purview 
of s. 116 of the Indian Evi. Act as inter- 
preted by their Lordships in the above- 
mentioned case. We are, however, of opinion 
that the present case does not fall within 
the mischief .of the rule enacted under 
5. 116 of the Indian Evi. Act. Exhibit A-36 
in a sarkhat. executed on March 5, 
1932, by defendant No. 2 in favour of Mst. 
Rani for a periode of six months. The 
lease, therefore, must be deemed to have 
expired on ‘September 5, 1932.. Exhibit A-37 
is a sarkhat executed by defendant No. 2 
on February 5, 1933, in favour of Mst. 
Rani for a period of one year. This period 
must also, be deemed to have expired on 


(2) ALR 1937 P C 251, 169 Ind. Cas. 536; 1937 O 
LR 398;°19387 AL R 623; 10 RPC 38; ‘3BR 700; 
LW 201; -(1937) 2 M L J 286; 1937 O W N 866: 
L 563; 39 Bom. L'R 1034; 18 P L T 739; 
WN 1253; aj A LIJ 1389; 64 ITA 311; 31 
“LR 695; IL R (938) 1 Cal, LP ©. 
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dant No. 2 on April 4, 1935. 
the trial Court. 


Judge. 
Court was not competent to try the sub- 


tiffs, 
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February, 5, 1934. The present suit was 
filed jon September 3, 1935, long after the 
expiry of the terms of these leases, Sec- 
tion 116 of the Indian Evi. Act confines 
the operation of the doctrine of estoppel 
against a tenant during the continuance of 
the tenancy. As the term fixed by Exs. A-36 
and A-37 expired before the filing of the 
present suit and as there is no evidence 
on the record as regards the continuance of 
the tenancy, we must hold that s. 116 of the 
Indian Evi. Act has no application to the 
present case. 

As regards the question of adverse pos- 
session, we hold in agreement with the 
view taken by the Courts below that no 
such adverse possession is established. Ac- 
cording to the plaintiffs, Mst. Mithana died 
about 17 years ago, while, according to the 
defendant No. 1, she died about 21 or 22 
years ago (vide oral pleadings.) It is not 


disputed that the plaintiffs have all along 


been in possession during the said period 
and, beyond the fact that two sarkhats 
(Exs. A-36 and A-37) were executed by the 
defendant No.1 in favour of Mst. Rani in 
the year 1932 and 1933, there is no evidence 
on the record that Mst. ‘Rani ever came into 
possession of the property. As a matter of 
fact the plaintiffs are still in possession of 
the same property and they have filed the 
suit for a bare declaration which, according 
to the plaint allegations, was necessitated 
by reason of the. ejectment suit against 
defendant No. 2. We, therefore, overrule 
the plea of ‘adverse possession. 

The plea of res judicata has been faintly 
This 
plea is based upon the suit for ejectment 
filed by the defendant No. 1 against defen- 
The suit 
was decreed, This plea was not raised in 
We are, however, of 
opinion that there is no substance in this 
plea. The previous decision for ejectment 
was one by a Munsif while the present 
suit was decided by the Additional Civil 
It is clear therefore that the former 


sequent suit and consequently the present 
suit cannot be held to be barred’ by the 
principle of res judicata. 

Lastly it has been argued that the plain- 
being the stridhan heirs of Mst. 
Mithana, must be held to have succeeded 


as tenants-in-common and the Courts’ below 
should not have decreed the suit for more 
than 2/3rds share in. the house in dispute. 


‘This. plea was not raised in ‘the trial Court 
-and the ‘lower Appellate Court refused to 
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entertain this plea on the ground that it 
was one involving a question of facé and 
could not be allowed to be raised in appeal. 
Jt is admitted that the plaintiffs were 
claiming as the stridhan heirs of Mst. 
Mithana, who was alleged in the plaint to 
be the absolute owner of the property in 
dispute. This claim was denied by the 
defendant No. 1. In these circumstances 


we are of opinion that the property des- 


cended upon the plaintiffs and defendant 
No. 2 in distinct shares ; in other words they 
succeeded as tenants-in-common and not as 
joint tenants. Reliance was placed on þe- 
half of the plaintiffs respondents on Raja 
Chelikant Venkayyamma Garu v. Raja 
Chelikani Venkataramanayyamma, (L. R. 
29 I. A., 156) (3). In that case two 
brothers living as members of a joint family 
inherited some property from their maternal 
grandfather. On the death of one of them 
leaving a widow a dispute arose as to 
whether his share in the property passed 
to his widow by succession or to his brother 
by survivorship. It was held that the pro- 
perty inherited by the two brothers was 
joint property in their hands and the un- 
divided interest of the deceased passed on 
his death by survivorship to his brother 
and not by succession to his widow. 

In a later case in Muhammad Husain 
Khan v. Babu Kishva Nandan Sahat, 
(A. I.R. 1937 P. O. 233) (4) their Lordships 
of the Judicial Committee held that the 
word “ancestor” in its ordinary meaning 
includes an ascendant in the maternal, as 
well as the paternal, line; but the ‘ances- 
tral’ estate, in which, under the Hindu Law, 
a, son acquires jointly with his father an 
interest by birth, must be confined, as shown 
by the original text of the, Mitakshara, to 
the property descending to the father from 
his male ancestor in the male line. Hence 
the estate which is inherited by father from 
his maternal grandfather cannot be held to 
be ancestral property in which his son has 
an interest jointly with him. It was argued 
before their Lordships on the authority of 
the decision in Ju. R. 29 I. A., 156 (3) that 
the property inherited by a daughter’ s son 
from his maternal grandfather is ancestral 
property. Their Lordships repelled the con- 


(3) 29I A156; 25 M 678; 4 Bom. L R 657; TCW 
Nl; 12 ML J 299; 8 Sar. 286 (P 0), 


IPL R ‘698: 1 LR (1937) All. 655; 65 is 
- 438: 39 Bom. L R 979; 64 I A 250; (1937) A L J 
1032; 31 SL R 590 (PC). 
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tention, observing that the question formulat. 
ed in the previous case was whether the 
property of the maternal -grandfgther 
descended, on the death of his daughter, 
to her two sons jointly with benefit of 
survivorship, or in common without benefit 
of, survivorship and their Lordships decided 
that the estate was governed by the rule 
of survivorship, and the claim of the widow 
was, therefore, negatived. Their Lordships 
proceeded to explain that the question 
whether the property which a daughtet’s 
son inherits from his maternal grandfather 
is ancestral property in the technical sense 
that his son acquires there in by birth an 
interest jointly with him, was neither raised 
by the parties nor determined by the Board, 
and the phrase “ancestral property” was 
used in-its ordinary meaning, namely, pro- 
perty which devolves upon a person from 
his ancestor, and not in tHe restricted sense 
of the Hindu Law which imports the idea 
of the acquisition of, interest on birth by 
a son jointly with his father. That being 
the view enunciated by their Lordships of 
the Privy Council, it seems to us to follow 
clearly from the facts of the present case 
that the plaintiffs succeeded to the stridhan 
property left by Mst. Mithana along with 
defendant No. 2 as tenants-in-common and 
not as joint tenants. In this view of thé 
matter the plaintiffs are not entitled to a 
decive for more than 2/3rds share in the 
house in dispute. There is an additional 
reason why the plaintiffs, are not entitled 
to a larger decree. Defendant No.’ 1 has 
already obtained a decree for ejectment ands 
arrears of rent against defendant-No. 2 
which has become final and binding be- 
That being so, 
our decision will lead to absurd legal re- 
sults if we maintain the decree in respect 
of the entire property in favour of the 
plaintiffs. 

The result, therefore, is that we allow 
the appeal in part, and in lieu of the 
decree passed by the lower Courts, decree 
the suit for 2/3rds share in the property 
in dispute, with proportionate costs in all 
the Courts. 


s. Appeal allowed in part. 
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” ALLAHABAD HIGH COURT - . 
Civil Revision Application No. 9 of 1940- 
Toe December 6, 1940 -> i 
f ALLSOP AND BRAUND, JJ. 
DULHIN JANAK NANDINI KUNWARI 
' —PLAINTIFF—ÅPPLICANT 
VETSUS « : 


KEDAR NARAIN SINGH—Dsrexpayr— 


OPPOSITE PARTY ; 

Civil Procedure Code(Act V- of 1908), 0. XXXI X, 
rr. 2 (3) and 1, s. 24—0. XXXIX, r. 2 (3), appli- 
cability of, to injunction issued under r. 1—Injunc- 
tion. issued under r. 1—Proceedings for its enforce- 
ment, if transferable under s. 24—Proceedings to 
enforce injunction, whether proceedings for contempt 
—Transfere of a pene of all proceedings 
arising out of-suit, is implied. : 

The provisions in sub-r. (3) of r. 2 of O. XXXIX, 
Civil P. C., must have been intended to apply to in- 
jJanctions issued under that rule; Sub-rule (3) of r. 2 
does not apply to injunctions issued under r. 1. Con- 
sequently the proceedings for enforcement- of an in- 
junction under r. larg transferable under the provi- 
sions of s. 24, Civil P. O., and the proper Court to 
enforce the injunction is the Court which at the time 
was seized ofthe suit in the course of which the in- 
junction was issued. s : 

[Case-law reviewed] - A 3 f 

It is doubtless convenient to speak’ of the proceed- 
ings to enforce the injunction as proceedings for con-’ 
tempt, but the terminology’ is not strictly accurate. 
There is doubtless an element of punishment in the 
provisions for the enforcement of an injunction, but 
the main object surely is to see that the order of 
the Court is carried into effect. . 

“The transfer of a suit implies the transfer of all 
proceedings which arise out of the suit. Therefore, 
a Court which has passed an interim order which 
requires execution ceases to have jurisdiction in the 
matter of enforcing the order when the suit is trans- 
ferred to &nother Court and consequently the power of 
enforcing the order li&s in-the Court to which the suit 
is transferred. < 


C. R. App. against the order ofthe Addi- 
a Civil Judge, Ballia, dated Augusted4, 

Dr. K. N- Katju, Dr. K. N. Malaviya and 
Mr. M.N. Paul, for the Applicant. ~ ~ 

Messrs. S. N. Verma, D. Sanyal, Shanker 
Sahai Verma and S. K. Verma, for the 
Opposite Party. k 


“Allsop, J.—This. is an application re- 
questing this Court to set aside in revision 
an order passed by the learned Additional 
Civil Judge of Ballia on August 24, 1939. 
The applicant, Dulhin Janak Nandini Kun. 
wari was the plaintiff in a suit in which 
she sought a declaration of her title to the 
Ausanganj Estate which was under the 
Management of the Court of Wards at 
Ghazipur. In the course of this suit she 
made an application for the appointment of a 
Receiver upon the ground that the Court of 
Wards was about to deliver over the estate 
to the defendant, B. Kedar Narain Singh. 
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The Court fixed a date on which it proposed., 
to dispose of the application and passed an, 


- order on March 25, 1939, -restraining. the. 


defendant from taking possession of the, 
estate in the meantime. It was alleged by . 
Dulhin Janak Nandini Kunwari that . B. 

Kedar Narain Singh disobeyed this order, 


‘by making an application to the Court of. 


Wards under s. 10, Court of Wards Act, to, 
release the estate in his. favour and she. 
applied to the Court on April 15, 1939 to. 
punish him- for contempt. No final order 
had been passed on Dulhin Janak Nandini. 
Kunwari's application when on August 
4, 1939, this Court at the request of B.. 
Kedar Narain Singh- transferred the suit, 
from the Court of the Additional Civil, 
Judge of Ballia to the Court of the Civil. 
Judge of Benares. On August 24, 1939, 
Dulhin Janak Nandini Kunwari made an- 
other application to the Additional Civil 
Judge at Ballia in which she asserted 
that he still had jurisdiction, in- spite of 
the order of transfer, to-deal with the con- 
tempt of his injunction and prayed that he | 
should pass orders on her previous applica- 
tion: The learned Additional Civil Judge 
passed an order in which he-held that he 
had no jurisdiction and it is this order _ 
which we are now asked to set aside. 

‘The learned Additional Civil Judge men- 
tioned incidentally that the order of transfex 
passed by this Court contained observations, 
which suggested that he no longer had 
jurisdiction. The order was passed by me and 
the reference is to a remark that the Court 
to which the suit was transferred - would 
doubtless deal with the matter of contempt. 
I made that remark in reference tu an argu- 


“ment that I should not transfer the suit. 


because, if I did transfer it, B. Kedar Narain 
Singh would escape the consequences of his 
alleged disobedience of the injunction. I 
meant only to repel that argument on the 
ground that the transfer of the suit would 
not put an end to the proceedings for con- 
tempt. The question whether the transfer 
of the suit entailed the transfer of the 
contempt proceedings was not raised and 
I did not intend to decide it. The question is 
still open, although the learned Civil Judge 
acted quite properly in deferring to an ap- 
parent expression of opinion by this Court. It 
is argued on behalf of -the applicant that 
itis only the Court which aa the injune- 
tion which can enforce it. Before dealing 
with this argument I should like to mention 
one point. It is doubtless convenient to 
speak of the proceedings to enforce the 
injunction as proceedings for contempt, 
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“but the ‘ter minology is not strictly accurate y 


because: the . Court “of the Additional | Civil ° 


Judge was not a Court of- record And, had 


no power to-punish anyone for contempt. 


He had- power only to enforce his orde; in 
the. manner prescriked by the rules made 
under the provisions of the Pivil-P. C. 

The .applicant’s argument is Based on 
sub-r. (8) of r. 2 of O. XXXIX. In my- 
judgment the sub-rule is not applicable be- 
cause the injunction must have been issued 
under r. 1 and mot under r. 2° of the 
order. J have no doubt_that the provisions 
in sub-r. (3) of r. 2 must have been intended 
to apply to injunctions issued under that 
rule. Jf they had been intended to apply 
to injunctions issued under r. 1, they would 
have been contained in a separate rule 
and not ina sub-ride. ‘There. is undoubted- 
ly some authority for the, applicant’s- con- 
WALAN, that the provisions of suib-y: (3) of 

E- apply to’ injunctions- isstied under 

. 1, but the question has ‘apparently never 
cone before a Court in quite the same 
way as it has come before us. -The-first 
case to which we were referred is. the case 
in Ram Prasad Singh v. Benares Bank, 
Lid. (1). - The question at issue was whether 
the High Court could punish disobedience 
to its “injunction. ‘The learned Judges 
said that they had no doubt that. the 
provisions of O. XX XIX, r. 2 (3) would apply 
to an injunction which was not issued under 
x. 2, but they also said that the Court in 
any case could punish under its wide powers 
as a Court of record and, therefore, the 
expression of Shee was not “a definite 
ruling. 

The next case’ is Adaikkala Theyan v. 
Imperial Bank, Madura (2). 
Judges there followed the ruling of this 


Court which I have just mentioned but 
.gave no other reasons for their conclusion 


that the sub-rule did apply. In Muham- 


‘mad Naziruddin v. Raja Ram (3), a Single 


Jtdge of the Patna High Court followed 


. the ‘two rulings which I have already 


. mentioned rather 


than a ruling of a 
Single: Judge of this-Court in Balbhadar 


y. Balla. (4), in. which a contrary opinion 


was expressed.. The learned Judge preferr- 


ved to follow the authority of two benches 


Then in 
ATER 1919 All. 20; 


r a I = 1926 “Mad. 574; 95-Ind, Cas. 196; 50M 
a pa 1 R i935 Pat: BTS 155 Tnd. Oas, 619; 16 P 
600.. 


ane than that of a Single Judge.. 
“(Daa ‘ey 58 Ind. Cas. 600; 


ITALI 


‘LT 309;7R P 


& AIR 1539: “Al. 387; “127 Ind. ; Bis; au (2); Tad. 


R. (1930) - All. 929. , x 
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e 
.of Sur atkal 
(5) it ‘was held that 


the provisiong of 
(3), punish: single 


Krishnapur Mutt y. Vicar, 
Church, 44 Ind: Cas. 56 
a Court ‘could, under 
0. XXXIX, 1. 9. sub-r, 


-acts of disobedience to an injunction, the 


ground being that ‘there must be’ some 
method of enforcing: an injunction. In Jang 
Bahadur Singh Y. Chhabila Koiri (6), the 
opinion was again expressed that any injunc- 
tiop could be “enforced under the provisions 
of O. XXXIX, r. 2 sub-r. (3). The argument 
was that r. 1 and 1. 2 reproduced ¢ sS. 492 
and 493 of the previous _ Civil P. omy “and 
under that Code injunctions’ issued under 
s. 492 could be enforced under the provisions 
of s. 493.” It is to be noted, howe¥er, that in 
s. 493 it was expressly ‘stated that punish- 
ment could be inflicted for breaches of 
injunctions under a s. 493 and unde s. 492, 
whéreas in the present sub-r. (3) of.r. 9 
there is no reference at all to r. 1. Finally in 


‘Salam Chand Kanayram v. Joogul Kishore 


Ramdeo (7), there was a dictum that all 
-interim injunctions could be enforced 
under O. XXXIX, r. 2, sub-r. (3). 

It will be noticéd that in these cases the 
question. raised was either of'no importance 
because the powers to be exercised -were 
those’ of a Court of record, or the -Courts 
in deciding the question merely purported 
to rely on authority, or the Courts’ were 
influenced by the impression which they 
had that there was no other means of en- 
forcing an injunction. In Jang Bahadur 
Singh v. Chhabila Koiri (6), it was definite- 
ly pointed out thatthe interpretation which 
the Court was putting on sub-r. (3) ofr. 2 
was not the natural one. In Bellary Préss 
Co. Lid. v. Venkata Rao, 8 Ind. Cas.’ 7. (8), 
that Proceedings “under 
O. XXXIX, r. 2, sub-r. (3) could not be 
transferred from one Court to another 
because it was only the Court’ which 
issued the injunction which could punish a 


‘breach of it under that sub-rule; but it was 


suggested that the Court to which the suit 
in the course of which the injunction had 
been issued had beén transferred might be 
able to enforce the injunction under the 
provisions of s: 36 and O. XXI, r.. 92, Civil 


Tt has been ar gued before us that there’ ‘is 
no reason “to str ain the meaning of: 


m 44 Tnd. “Cas. 56; A I R 1918 Mad. 340; TL.W 


NA A I R1936 Pat. 23; 160 ind.’ Cas. 347; -15 Pat. 
320;17 P L T 61; 2 BR 187;8R P 
(AIR 1928. Gal. 462; 107 Inid. Gas. 65; 155 C 117; 
.320-W N1 
(8) 8 Ind. ‘Gas. 7;8ML T 314; ano, m w N 831; 
29.” 
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in the hands 


should be two Courts 


, Court to 


to-enforce an injunction issued under r. 1° 
under the ‘provisions: of s. 36 and O. XXI, 
1. 32, Section 36 lays down that the 


„provisions of the Code relating to the execu- 


tion of:deerees shall, so far as they are 
applicable, be deemed to apply to the 


„execution of orders. -Under-O. XXI, 1. 32, 
injunctions contained in decrees can be en- - 
‘forced in certain ways and it seems to me 


that it is obvious that injunctions contained 
in orders can be enforced in the same way. I 
thik therefore that there is considerable 
force in the argument placed before us 


.that the enforcement of injunctions issued 
„under. O.e XXXIX, r. 1 should be under 


the provisions of s. 36 and . 0O. XXI, 


“1.82, Civil P. C. If that is so, the provisions 


of sub-r. (3) of r. 2 of O. XXXIX, would 
not apply and there would be noveason for 
holding that proceedings for the enforce- 


ment ofthe injunétion should not be trans- 


ferable to the Court which at the time was 
seized of the suit in the course of which the 
injunction was issued. 

: In my judgment it-is-in every way pre- 
ferable. that the enforcement of an injunc- 
tion issued in the course of a suit should be 
of the Court. which at the 
time is seized of the suit. After the trans- 
fer of the suit any new injunction could only 
be issued by the Court which was dealing 
with the suit and it is inadvisable that there 
which might dèal 
with matters which are in effect identical. 
There is’doubtlesg an element of punish- 
ment in the provisions for the enforcement 
of an injunction, but the main object surely 
is to see that the order of the Court is carried 


into effect. --A Court may issue an injunctiOM 


under O. XXXIX, r. 


l and then, after 


the suit is transferred, the Court to which - 


it is. transferred may have before it other 
applications of a like nature and a question 
may arise whether the injunction already 
issued should be withdrawn. The Court 
dealing with the suit would be the proper 
decide whether the injunction 
should or should not be withdrawn. Both 
as a matter of principle and as a matter of 
the proper interpretation of the provisions of 
0. XXXIX 1. 2, suba, (3), I think that that 
sub-rule should not apply to injunctions 
issued under r. 1. Ihold therefore that ihe 
proceedings for the enforcement of an in- 
junction under r. 1 are transferable under 
the provisons of §. 24, Civil P, C. 4 

The question then arises whether the pro- 
ceedings arising out of a suit are transferred 
when the suit is transferred. In my judg- 
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o O..KANIK, r. 2, sub-r, (3), if it is possible 


ment the transfer of a suit implies the trans- : 
fer of all proceedings which arise out’ of the 


‘suit. Under the provisions of s. 37, the exe- 


cution of a decree where the Court which 
passed the decree has ceased to have juris- 

dittion is vested in the Court which would 
have power to entertain the suit at the time 

when the application for the execution of 

the decree is presented. On the analogy of 
this rule it seems to me that a Court which 

„has passed an interim order which requires 
execution ceases to have jurisdiction in the 

matter of enforcing the order when it ceases 

to have jurisdiction to deal. with the suit 
and consequently that the power enforcing. 
- the order lies in the Court which would deal 

with the interim proceeding ifit began at. 
that time. I hold therefore that the proper 

Court to enforce the execution of the in- 

terim injunction with which we are concern- 

ed is the Court in which the suit is now 

pending and I-would therefore -dismiss this 

application in revision with costs. 


Braund, J.—I agree. 


By the Court.—This application is dis- 
missed with costs. 


5. Application dismissed. 





nA OUDH CHIEF COURT : 
Second Civil Appeal No. 388 of 1937 
February 27, 1941 
‘ BENNETT AND GHULAM Hasan, JJ. 
Firx HET RAM PADAM CHAND 
—DEFENDANT—APPELLANT 
VETSUS 
Firu SUBHAG CHAND RIKHAB DAS 
AND OTHERS—-PLAINTIFFS AND OTHERS 
—DEFENDANTS— RESPONDENTS 
Partnership Act (IX of 1982), ss. 59, 68—Registra- 
tion of firm—Presumption arising from—Certificate 
of registration — Evidentiary value of — Proof of 
signature of member of firm on application for 
registration, if necessary—U. P. Agriculturisie’ Relief 
Act (XXVII of 1934), s. 7—Applicability — Suit te 
recover unsecured debt—One of debtors non-agricul= 
“turist—S. 7 does not apply—Limitation Act IX of 
1908), s. 19—Signature — Giving name. of firm only,. 
in statement of accounts — Whether amounts to sig- 
nature. 
The registration of a firm under s. 59, Partner- ; 
-ship Act, raises a presumption. that the parties- 
shown as members of the firm and registered as such- 
are actually members of it. The presumption ig, 
however, rebuttable, and it is for the party denying the 
membership to rebut it. A certificate of registra- 
tion is suficient proof, in the absence of evidence to 
the contrary, that a person is the partner of the firm 
and it is not necessary to prove that the application 
for registration bore his signature. [p. 170, cols. 1 & 2.5 
The provisions of s. 7, U. P. Agri. Relief Act have 
no application in a suit for recovering an unsecur- 
ed loan. Where one of the debtors is a non-agricul 
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turist, the- onus-lies upon the party claiming the 
henefit- of this section; to prove that -all the debtors 
are agriculturists. . {p. 171-col. 1] - 
| It is, customary in business circles, in India to give 
the name of the firm only ‘in ‘statements ‘of accounts, 
and- this amounts to signature for the purpose of 
s.19, Lim. Act. [p. 171, col. 2.) - 
” [Case-law referr | to. 


‘S.C. A: against the order of the District 
Judge; Lucknow, dated July 7, 1937. 


Mr.M. K. Seth, for the Appellant. 
Mr. H. D. Chandr t, for aeeneneote Nos: 
Nos. 1 to 3.. 


Judgment.—This is a second civil appeal 
from the judgment, and decree dated July 7, 
1937, of ‘the’ learned District Judge of 
Lucknow, reversing in first appeal the 
judgment and decree dated November 3, 
1936, of the learned Civil Judge of Mohan- 
lalganj Lucknow: 

“The suit out of which the dppeal arises 
was brought by the sons of Rikhab Das pro- 
-prietors of the ‘firm Sübhag Chand Rikhab 
Das, against the firm’ Het Ram ‘Padam 
Chand represented by Mst. Phool ‘Kuar, 
widow’ of Het Ram, Keéshari Chand son of 
‘Padam’ Chand, and Mst. Inder Kuar widow 
-of- Padam Chand, - -to recover a sum of 
Rs. 3,532-10 principal and interest on the 
basis of -a buhikhata account. 

- The plaintiffs’ case was that on Februart 
5, 1931, one of the partners of this firm 
namely, Padam Chand, borrowed Rs. 2, 500 
swith interest ‘at the raté of ten annas 
per cent. per - mensem,- agreeing to pay 
back the amount due tothe plaintiffs at 
“Lucknow: - The’ plaintiffs are proprietors of 
the firm Subhag Chand Rikhab Das of 
-Lucknow. The defendant firm were com- 
mission agents and" grain merchants of 

gra. i 

‘It- was ‘said ‘in the plaint that an ac- 

counting had taken place on October 28, 
1932, when asum of Rs. 2,841-8 was found 
due from the defendants. This suit was 
alleged to be within limitation by reason 
of -an ‘acknowledgment made by Padam 
Chand ‘on this date. - 
: Rikhab Das proprietor of the plaintiff 
firm, died on March 13, 1934, Het Ram died 
in April, 1934, and Padam Chand in Decem- 
ber, 1934. The ` suit was “instituted on 
„October 1,1935. 

Mst. - Phool ink repudiated liability. 
She contended- first of all that as she and 
-her ‘husband were agriculturists the suit 
-should have been filed in the Agra Courts 
under s. 7 of the-Agri. Relief Act: - -Secondly 
she. denied ‘that’. Padam “Chand was. a 
“partner” ef her- husband Het Ram. She 
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alleged that her husband had been on vety 
friendly terms with Padam Chand's grand- 
mother, and that being on this acgotint 
well disposed - -towards Padam- Chand “him: 
self he had allowed his shop to bear Padam 
Chand’s name, although Padam Chand had 
no proprietary interest in it. 

ft was further alleged by Mst. Phool 
‘Kuar that Padam Chand got possession of 
the papers of the business and murdered 
Het Ram. Padam Chand and his father 
‘Piarey Lal were prosecuted for the murder. 

Padam Chand died during the pendency 
of the case while his father  Piarey Lal was 
convicted. . 

Mst. Phool Kuar also den ‘that her 
husband had any necessity to take any loan: 
from Rikhab Das and ‘alleged that any 
acknowledgment between Padam Chand and 
Rikhab Das was fictitious and collusive. 
Rikhab Das,. it should be” mentioned, was 
‘the father-in-law of Padam Chand. 

The suit was not contested, by the other 
defendants. 

The trial Court thought that the allega- . 
tions of Mst. Phool Kuar. were well-founded. 
It held that no loan was taken from the 
plaintiffs by the firm as Padam Chand was 
not a partner; that it was not established: 
that the firm was in existence at the time 
‘ef the alleged acknowledgment by Padam’ 
Chand and therefore the suit was not within. 
limitation; and that Het Ram and his 
widow were proved by certain khewats 
to be agriculturists. At the same time it 
held that the. suit was rightly brought in 
the Lucknow Court if Padam Chand was ° 
held to be a partner.of the firm as the 
aie for, borrowing the money was 

red into.at, Lucknow. 

In first appeal the District Judge of Luck- 
now did not agree with the Civil Judge about 
the non- existence of any partnership. He 
was of opinion that the certified copy of 
the registration of the firm was strong 
evidence of its existence. He also found that 
there was other evidence to show that the 
business was carried on both by. Het Ram 
and by Padam Chand. He accepted the 
acknowledgment made by Padam Chand as 
-an acknowledgment made by him on behalf 
of the firm. He did not think that the suit 
was barred by s. 7 of the Agri. Relief 
Act because there had been no allegation 
that Padam Chand was an agriculturist, 
and if Padam Chand, not’ being an agri- 
culturist, had joined with Het Ram in ‘the 
‘loan, neither Het Ram nor his widow would 
be entitled to the benefits of the Act. 

The learned District Judge accordingly 


lid, 


ablowed the appeal against. the decree of the 
Civil Judge who had found that only the 


‘wkiow and fhe son of Padam Chand were. 


liable. He, passed a -degree against the 
first defendant Mst. Phool Kuar also. . 

The learned Counsel- for the apppellants 
has first of all referred to the allegation 
that. Padam Chand had., murdered Het Ram 
and that there had.been illicit connection 
between, Het Ram, and the, grandmother of 
Padam. Chand. There being no express 
fmding on either point,. we do not think 
that they affect the case,” As the District 
Judge has observed, if on account of this 
alleged jllicit connection Het Ram was well 
‘disposed towards Padam Chand, it is just as 
likely that he would have actually made 
“him his partner.as that he - would. have 
allowed, him to hold himself out. as- his 
partner.. Learned Counsel also referred to. 
a.finding. in @. previous case that no 
partnership existed between Het Ram and 
Padam Chand, but itis conceded that this 
finding is not conclusive for the purpose of 
the present case. 3 N : 

It was strongly argued that the certi- 
ficate of registration is of no evidentiary 
value because it is not proved that the 
application for registration bore Het Ram’s 
signature. But we see no reason to reject 
‘the view taken by-the District Judge on 
this point that the registration of a firm raises 
a presumption that the parties shown as 
members of the firm and registered as such 
are acPually members of it. The presump- 
tion isno doubt rebuttable, but the appel- 

e lants made no attempt to rebut it. If in 
fact Padam Chand was .not Het -Ram’s 
partner, there might have been some indi 
tion of this in Het Ram’s private account 
but those accounts were not produced.’ 

Section 58 of the Indian Partnership Act 
provides. that for the registration of a firm 
an application must be made to the Registrar 
in acertain form giving certain particulars, 
and the statement must be signed by all 
the partners, or their agents specially 
authorised. in this behalf.. Each person 
signing the statement must verify it in the 
manner prescribed. . 

Section 59 provides that when the Regi- 
strar is satisfied that the provisions of s. 58 
have been-duly complied with,- he shall 
record an entry of the statement in a 
register called the Register of Firms, and 
shall file the statement. 

Section 68 provides that a certified copy 
of an entry relating to a firm in the Register 
of Firms may be produced in proof of 
the fact of the registration of such firm 
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and of the contents of any statement 
intimation or notice recorded or noted therein 

We have given full consideration ‘to the 
argument advanced by the learned'Counse) 
for the appellants that-nevertheless it was 
necessary for the respondents to prove that 
the application for registration bore Het 
Ram’s signature, but we are unable tc 
accept it...In - our. opinion, no further 
proof was necessary in the absence of any 
evidence to the contrary. ` i : 

It was also argued for the appellants that 
the respondents should have indicated in the 
pleadings that Het Ram’s widow was- not 
entitled to the benefit of s. 7 of the Agri. 
Relief Act because Padam Chand was not 
an:agriculturist. They would, then, „it. wae 
submitted; -have adduced evidence to prove 


that, he. was.. All ‘that the respondents: did 


was to say that defendant No. 1 (Mst. 
Phool Kuar) was not an agriculturist, and 
that even if she was, the suit was not-affect- 
ed thereby. They did not indicate how it 
was not affected if she was an agricultu 
rist. The answer.to this argument is that 
the appellants could have -obtained ‘clarifica- 
ion of this plea from the -respondents, i 
hey considered it necessary, and that in any 
case it was. for them to establish that both 
the defendants were agriculturists, if the 
pete did not admit that s. 7 was applic. 
able. 
We have considered the provisions of $. 4 
of the Agri. Relief Act. It is providec 
therein that every suit for recovering ar 
unsecured loan in which the defendant, or 
where there are several defendants, "any oi 
the defendants, is an agriculturist, shal 


be instituted and tried in a Cour 
within the local limits of whose juris. 
diction the agriculturist defendant 


or any of the agriculturist defendants 
where there are more than one such de 
fendants, actually and voluntarily resides 
It might be thought, in view of this provi 
sion, that it would be sufficient to attract the 
operation of this section for one of severa 
defendants to be an agriculturist. But it is 
provided in the third proviso of the defini 
tion of “agriculturist” in cl. (2) of s. 26 
the Act that if a non-agriculturist joins witl 
an agriculturist in any transaction -of Ioar 
(save for the purpose of adding his name ai 
security) the agriculturist shall not be con 


-sidered as such-for the purpose of that trans 


action. Consequently it cannot be held tha 
in’ the present’ case any of the defendants i 
an agriculturist -for the purpose ‘of s., 7 
assuming that Padam Chand was not ar 
agriculturist. There-is no inconsistency be 
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tween the proviso referred to and the provi- 
sions of s., 7, because it is possible for one 
of the defendants in a suit for recovering 
an unsecured loan to be an agriculturist and 
for other defendants- to be non-agriculturigts 
if the latter-had not, joined with the former 
as principals,in the loan transaction. : - 

We are clearly of opinion that the onus lay 
on the appellants to prove that both Het Ram 
and Padam Chand were agriculturists, and 
that as they failed to do this, the appellants 
are not now entitled to a finding that the 
suit should have, been brought in the Agra 
and not in the Lucknow Court. | 

We come now to a, legal point which does 
not appear to have been put forward in the 
lower Courts, or indeed in this Court in the 
grounds of appeal. We have mentioned that 
according to the plaint limitation was saved 
by an acknowledgment made by Padam 
Chand on October 28, 1932. This acknowledg- 
ment was made in aletter Ex. 2. This was 
denied by the appellants, but there was 
evidence to prove that this acknowledgment 


togther with another acknowledgmént, Ex: 1,: 


and certain letters, Exs. 14 and 15, had been 
written by Padam Chand and it was held on 
this evidence that the acknowledgment’ in 
Ex. 2 had been proved.’ 

It is not disputed in this Court that Ex.2 


was written by Padam Chand, ‘but it sis 
argued that the acknowledgment is ineffective, 
for: the purpose of s. 19 of the Lim. Act be: : 


cause it is not signed by Padam Chand. 
The material portions of Ex. 2 as translat- 
ed read as follows :—. f 


“Compliments of Het Ram Padam Chand of Agra to 
\Shahji Saheb Sobhag Chand Ji Rikhab Das of Luck- 


now. We have copied out your account and are send-, 


ing it to you. Please check it and enter it in debit and 

credit account. < 
TE p you Miti Katik Badi 6, 1988 Sambat... 

-Interest at the rate of 10 annas. ‘upto Katik Badi 14, 


1989 Sambat........... 200-15. . -~ . ; 
Payable’ oon upto Katik Badi 14,1989 Sambat... 


The introductory words are repeated. at 
the ‘foot of the acknowledgment: amen 

Learned ‘Counsel for the appellants refer- 
red to certain authorities as showing: that an 
acknowledgment is ineffective if not signed. 

In Ramasami v. Muttusami (I. L. R. 15 
Madras 380) (1); where an acknowledgment 
had been made:in a will it was held that 
the acknowledgment was ineffective for the 
purpose of s. 19*of the Lim. Act, becausé the 
will, although’ in the testator’s handwriting, 
was not signed. f ` S 
In Jaggi Lal v. Sri Ram: (1. L. R. 34 
All. 464) (2) certain acknowledgments in`an 

(1) 15 M 380; 2M L J 42. - DENS me 
(2) 34 A 464; 16 Ind. Cas. 146; 10 AL J 1. 
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„account book were relied. upon and it was 
said. that they did nof operate as an acknow- 
ledgment within thé méaning of s. 19 of the 
Lim. Act because the plaintiffs had failed to 
show that the accoutits bore.the signature of 
the defendants ór their -authorised agent. It 
does not appeal’ whether if was proved in this 
case that. the aétounfs. were in the hand- 
writing of the defendants or their authorised 
agent. . ` ' ' i : ` 

In another :Madras case, P.-L. A. Pala- 
niappa Chettiar v. V.L. A. R. Veerappa 
Chettiar (I. L. R. 41 Madras 446) (9), it was 
also held that. the entries in the debtor's 
accounts could not be treated as an acknow- 
ledgment unders. 19 as they were not signed . 
by the debtors. . > T 

‘Against this it is contended that-it is 
customary in business circles in India to give 
the name of the firm only in such, statements 
of accounts, and that thise has been held by 
most of the High Courts to amount to signa- 
ture for the purpose of s. 19. NE 

In Uma’ Shankar v. Gobind Narayan 
(22 A.L." JR. 807) (4) a Bench of the 
Allahabad High Court held that the name of 
a firm ‘in’ thé heading of a business letter is 
a good signature in law. Reference was made 
in this”case to a previous decision of the 
Allahabad High Court, Mathura Das v: Babu 
Lal (IL.R.1 All. 683) (5) and to a decision of 
the Calcutta, High Court Mohesh Lal v. 
Busynt Kumaree (I: L. R. 6 Cal., 340) (6). `- 

The Bombay High Courtin Ganga Dharrao 
Venkatesh v. Shidrampa Balapa Desart 
(I. L. R:'18 Bombay 586) (7) expressed a 
similar view where certain: letters admitting 
a debt were written by the ' authority of 
the debtor, it being proved -that this was 

usual mode of signing. and authenti- 
cating letterS-among the class to which the 
defendants belonged. Be 

In another: Madras case; Muthiah Chet- 
tiar v. Kuttayan Chetty, (43 I. C..20) (8), it 
was said that it is the custom’ and prac-. 
tice among Nattukottai Chetties not to sign 
their names at the foot of their letters but 
to begin them by-saying that ‘the letters 
are from-such and such firm and that the 
name sowritten at the top is a sufficient 
‘signature’ -within the meaning .of s..19 -of 
the Limi. Act. ee, MEN 
In Sadasook Agarwalla. 9. Baikanta Nath 

(3) 41M 446; 44 Ind. Cas. 466; 34M LJ.41; A 1 
R 1918 Mad. 238. ees ae 

(4) 22 AL J 807; 80 Ind. Cas. 6;. A I R-1924 All. 
855; 46 A 892;L R 5 A638 Rev: 

(5) 1 A 683. ee 

(6)6 C 340;7 OL R 121. a ae ee 

(15 18B-586: te ee 

8) 43- Ind. Cas. 20; A IR 1919 Mad., 952;,6<LAV 
790; (1918) M W N 42. iS 
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Basunia; a: L. R. 31 Cal, 1043) (9) money, 
“vas lent on a hatehitta which bore at the 
head of it the name and signature of the 
debtot. Under an entry ofa certain date 
on the debit side written by the. debtor 
himself and stating that a certain amount 
was due as interest èn the principal sum, 
-occurred the words lifhitan khoòd or 

“writer self” also written by the debtor him- 
self. It was held that this amounted to the 
signing of an acknowledgment within the 
meaning of s, 19 of the Lim. Act. 

Again in Jekisan Bapuji v. Bhowsar 
Bhoga Jetha, (I. L. R. 5 Bom. 89) (10), it was 
held that, an account was sufficiently sign- 
ed where it was written by a debtor him. 
self with his name at the top of the entry 

Lastly the Rangoon High Court held in 
P. RM. P.V ellayappa Chettyar v. P. M. P. 
Somasundaram Chettyar, (A. I. R. 1935 
Rangoon, 160) (119, that where an acknow- 
ledgment is written by a duly authorised 
agent it is sufficient for the purpose of s. 19 
if he affixes thereto the name of his princi- 
‘pal in any position, even by impressing it 
‘with a rubber stamp. 

It will, therefore appear that there is good 
authority. for the view, which has been 
` pressed upon us by the learned- Counsel for 
the plaintiffs that the acknow ledgment 
Ex. 2 written by Padam Chand, a partner 
in the firm Het Ram Padam Chand, consti- 
tuted a valid acknowledgment for the pur- 
poses of s. 19, though it was not signed by 
him anel we accept it as such. 

There was some suggestion that even 
though there might have previously been a 
partnership between Het. Ram and Padam 
Chand, that partnership had ceased. to 


exist before the’ acknow ledgment in ques, 


tion. The acknowledgment ` was made, how- 
‘ever, some time before the registration of 
the firm of -Het Ram Padam Chand on 
September 30, 1933 and in our opinion for the 
reasons which we have given it is proved that 
the partnership was in existence on that 
date. 

Finally the learned Counsel for the appel- 
lants pointed out thateéhe respondents asked 
in the plaint that a decree might be passed 
against the defendant firm, while no such ` 
decree has been passed either by the trial 
Court or by the lower Appellate Court. 
The trial Courf passed a personal’ decree 
against. Padam Chand’s widow and son, 
while the lower _ Appellate Court added Mst. 


(9) 31 C 1043; 9 C W N 83. 
(10) 5 B 89. ; 
(11) A.I R1935 Rang; 160; 156 Ind. Cas. 589; 13 R 
322; 8 R Rang. 28. od 
?, = 
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Phool Kuar as a judgment-debtor in the 
same terms. 

Learned Counsel for the respondents con- 
cedes that they are entitled to proceed 
against the three defendants tothe extent 
only of the assets of the firm and that the 
decree should, therefore, be against them 
only to this extent and not against them per- 
sonally. 

We direct accordingly that the decree 
awarded against the three defendants be 
amended so as to operate against them in 
respect of the assets of the firm and not 
against them personally. In other respects 
the appeal is dismissed. We allow the res- 
pondents their costs in this appeal. 


S. so Order accordingly. 
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Er Procedure Code (Act V of 1908), s. 100— 
Finding of fact based on untenable view of law is 
not binding in second appeal—Bengal Tenancy Act 
(VIII of 1885 as amended by Act IV of 1928)— 
Ss. 146-A, 170, 171, 174—All persons on rent roll not 
made parties — Decree obtained, if rent decree— 
Purchaser of non-transferable holding, whether has 
interest in holding—Whether can make deposit under 
s. 170—Whether entitled to statutory lien on property 
saved by his deposit. 
The finding of fact basedon a view of law which is 
manifestly untenable is not binding] on second ap- 


le 

Where the landlord has not joined as defendants in 
his suit all the persons whose names were borne in his 
yent-roll as tenants, the fundamental condition for in- 
voking the principle of representation under s. 146-A, 
Ben. Ten. Act (as amended in 1928), is lacking, and che 
decree obtained would not be a rent decree. 19 Ind. 
Cas. 989 (1), distinguished. 90 Ind. Cas. 211 (2), 
referred to. 

A purchaser of a non- transfer able occupancy holding 
either inwhole or in vart, acquires an interest in the 
holding which is operative against the raiyat and 
against the rest of the world except only the non- 
‘assenting landlord. On the sale of the holding in ex- 
ecution of a rent decree, the interest of such a person 
would be extinguished.’ The purchaser comes within 
the category of persons whose interests are affected by 
the sale within the meaning of s. 170 or s. 171 as well 
as of s. 174, and is competent to make a deposit under 
s. 170 and can claim a statutory lien over the property 


“which he saves by the payment, so that he can recordi 


from the property itself, if not from the tenent 

‘sondlly for whose benefit he professes to act.. 27 d. 
Cas. 61 (3)and 58 Ind. Cas. 353 (4), relied-on. Dayal- 
uddin Sirkar v. Azimuddin Mondal (5), referred 
to. ` ‘ f 
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A. from ‘appellate decree of the _Ad- 
ditional District Judge, 24-Parganas, dated 
July 30, 1938. ° : n ae 


Mr. Abinash Chandra Ghose, for the Ap- 
pellants. 4 . ` 

Messrs. Bhupendra Nath Das Gupta and 
Nalin Chandra Banerjee, for the Respon- 
. dents. 4 


Judgment.—The plaintiffs in this suit 
in effect claim a statutory lien on an occu- 
pancy holding by virtue of a payment made 
under s. 171, Ben. Ten. Act, to prevent a 
sale of that holding under Chap. XIV of 
that Act. The suit was dismissed by the 
trial Court, but on appeal the learned Ad- 
ditional District Judge of 24-Parganas has 
given the plaintiffs a decree virtually declar- 
ing their lien. The facts which it is 
necessary to state for the disposal of the 
appeal may be briefly set out: The holding 
issaid to have been a non-transferable 
occupany holding, and admittedly it was 
held at. one time by one Ramanath Mandal. 
Ramanath died, leaving three sons and 
heirs, Kshetra, Haran and Paran. Paran 
died unmarried leaving his surviving bro- 
thers as his only heirs and legal representa- 
tives. After Ramanath’s death therefore 
the holding came in course of time to be 
represented by Kshetra and Haran. If is 
said that in the year 1902 while Paran was 
still living, Kshetra, purporting to act for 
himself and as guardian of his two minor bro- 
thers, sold away half of:the holding to one 
Nabin. The landlord, however, refused 
to recognize this transfer. The present 


plaintiffs are heirs~of -Nabin, and-they~have- 


been treated in these proceedings as 


HARAN OHARAN MANDAL V. HIRALAL NASKAR (CAL.) 178 


a 


reg hcp et . 
brought -a-suit for rent against..the same 


*tenants and obtained a decree. This led 


the plaintiffs to’ institute the present suit, 
‘whereby they asked fora declaration that 
the decree obtainted by: defendants No. 1 
to 3 againts defendants’ No. 4 to 6 was 
fraudulent and collusive, and. that in any 
case, it did not affect their interest as the 
holders of the statutory lien over the tenancy. 
The plaintiffs also asked for an injunction 
to--restrain defendants Nos. 1 to 3 from 
executing their decree, and further prayed 
for a refund of a certain sum, of money 
which they are said to have already recover- 
ed from the tenants under the decree. The 
lower Appollate Court, while gfanting the 
plaintiffs’ prayer for declaration, has refused 
the injunction and the refund. . M 

This decree is resisted by defendants 
Nos. 1 to 3 on-the ground that s. 171, 
Ben. Ten. Act, has no application to this case. 
This position is sought to be supported on 
a two-fold basis. It is first contended that 
there was no rent decree at, all which could 


“he executed under Chap, XIV of the Act; 


and to avert whieh deposit could be madé 
under s. 171, Sécondly, it is urged that in 
any event, the plaintiffs being in the position 


of co-sharer tenants, though not recognized 


by the landlord, were not entitled to make 
a deposit under s. 170, or to claim ‘the 
benefit’ of s. 171 by virtue of such deposit: 
Either of these grounds, if made out against 
thé plaintiffs, would be enough to dispose of 


their claim. 


Having heard the leagned Adyocates” on ~ 
both sides, I have come to the conclusion | 
- that the:decree. which. the-landlord:obtaindd  ~ 


for rent of the holding was not a rent decree 


unrecognized transferees of a portion of thoat all, and that it would not therèfore attract 


holding. 

In 1930 the landlord instituted a suit for 
arrears of rent of this holding for. the 
years 1333 to 1336 B. S., and in due course 
obtained an ex parte decree. The decree 
was afterwards sought to be put into 
execution under Chap. XIV, Ben. Ten. Act, 
whereupon the present plaintiffs, claiming 
to be persons whose interests were likely 
to be affected by the sale, deposited the 
decretal amount with costs in Court under 
s. 170. By virtue of such deposit they claim 
to have acquired a statutory lien over the 
holding, and also tobe entitled to possession. 
of it. It is said that they did obtain actual 
possession’ as stich mortgagees, and-in that 
capacity sued. the tenants on“ the lands, 
. defendants Nos. 4 to 6 for rent. The 
` original tenants, the heirs of. Ramanath 
being present defendants Nos. 160 3 also 


5 the operation 


of any of the sections of 
Chap. XIV. The decree’ is Ex. A ‘in the 


case, and~on thé face of it, it purports to ' 
be directed against “Ramchandra and Nabin . ~ 
Chandra Nasker, sdrbarahakar Sree Kshetra | 


Mandal”. The learned. Advocate for the 


respondents contends that if, was a decree ` 


against Kshetra Mandal alone, and that the 
names of Ramchandra and Nabin Chandra 
Naskar were a mere description of the hold- 


‘ing in respect of which Kshetra Mandal 


was said to be sarbarahakar. The learned 


. Additional District Judge says that there D 


is no evidence to show- who these persons 
Ramchandra and Nabin ‘Chandra Naskar 


are, or whether-they- arve-the names of living. . . j 
or dead persons, nor is Ahere anything to `, 


show whether Ramchandra is a mistake for 


the name of the. origina] tenant Ramanath, , 
as the learned Munsif seems> to think, or 


AEN 
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e 


whgther -Nabin Chandra Naskar -is the per- 
son whose heirs the present plaintiffs claim 
to bę. There is, again, no evidence to show 
when sor how this tenancy, which admitted- 
ly belonged at one time to Ramanath, came 
to be held by Ramchandra and Nabin 
Chandra Naskar, as the learned-Advocate 
for the appellants would héve it. The mate- 
rials. on the record are in fact wholly in- 
sufficient to enable -the Court to come to any 
definite conclusion as to whether the decree 
wag at all obtained against Kshetra Mandal 
asa tenant, much less as the sole tenant. 
- Leaving aside speculation, and going upon 
the facts which have been found or are 
< admitted, “ib ‘seems, however, to be estab- 
lished -beyond doubt that after the death 
of Ramanath, the original tenant, this Jama 
devolved on his sons, and that after the 
“death of one of these sons, it came to be 
- held_by the two gurviving sons, Kshetra 
and Haran. There can be no question that 
Haran did not lose his interest in - this hold- 
- ing in the year 1930ewhen the landlord 
brought his rent suit. Haran was in fact 
joined as a defendant in a ‘rent suit for a sub- 
sequent period. --It follows therefore that 
at the date ofthe decree, Ex. A, Haran, at 
-all events, was a ‘person who was interested ` 
“asa tenant in the holding, the other person 
so, interested being his brother Kshetra. 
Now,- on the, face of it, the decree, if we 
‘are to accept the interpretation which is put 
. upon it by- the learned Advocate for the 
respondent, is not against Kshetra as a 
tenant but againse him only as a sarbara- 
hakar. Even if this description - is supposed 
td be wide enough to implead him in his 
Capacity as a tenant,.the fact still remains 
. that Haran is not-made a party to the sul® 
It is urged -that although Haran was a 
person interested, he might not still have 
been joined as a defendant inasmuch as 
< Kshetra ‘alone was capable of represent- 
ing, and did actually represent, the entire 
holding. This is nothing more than 
a mere assumption, and does not cease 
_ to be such. because of the .dakhilas im 
which Kshetra is descyibed as sarbarah- 
akar. This much is clear, that at the date 
the landlord brought the suit for rent in 
1930, it could not be said that the landlord 
was unaware of the fact that there were 
other heirs of the original tenant still alive 
who were therefore entitled to be made 
defendants in the suit, if the decree to be. 
passed was ‘to have the effect of a rent 
decree. under Chap. XIV, Ben. Ten. Act. 
- . Much reliance was placed on behalf of 
the respondents ‘on a so-called finding of the ` 
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learned Judge inthe, Court below to the 
effect that the-tenancy was fully repre- 
sented in the suit against Kshetra. Itis 
however. not possible to accept this as a 
proper or legal finding of fact which is 
binding on me in second appeal. For one 
thing, it purports to be based on a view 
expressed by the learned Judge which is 
manifestly «untenable. This is what he 
says: | 

: “It does not appear that anyone else (besides 
Kshetra) was recognized as tenant when the rent 
suit in question -was instituted. Nor does it appear 
that the landlord was. bound to recognize anyone else 
as a tenant at that stage.” 


This wholly ignores the existence of Haran. 
asa co-heir with Kshetra, and, in my opi- 
nion, it is quite enough to vitiate the 
finding on which the learned Advocate relies. 
Reference was made by him to’ a decision 
of Sir Lawrence Jenkins in Chamatkarini 
Dasi v. Triguna Nath Sardar (1) in support 
of the view that it is open toa landlord to 
implead only one of a number of tenants in 
arent suit without losing his rights under 
Chap. XIV, when that tenant is put forward 
by the rest as their representative. -It is 
enough for me to point out: that the pro- 
position laid down in this case rests on a 
foundation which no longer exists by virtue 
of later ` amendments of the Act, and parti- 
culerly the enactment of s: 146-A. Apart 
from this, it is worthy of note’ that this is 
contrary to the sprit, if not the letter, of 
the decision of the Full -Bench in Jagan 
Mohan v. Brojendra Kumar (2). In the 
present case, it is not shown that the land- . 
lord had actually joined as: defendants in 
his suit all the persons whose names were 
borne in his rent-roll as tenants. The 

undamental condition for-- invoking the 
principle of representation under s. 146-A 
was.thus lacking. And in that view, the 
learned Judge, in my -opinion, was wholly 
wrong in proceéding on the basis: that the 
entire body of co-sharer tenants- had been 
represented by Kshetra. The first ground 
urged hy: the appellants must, therefore, 
succeed, and as I have said, this is sufficient 
to dispose of the suit. 

As the other point has, however, been 
argued by the learned Advocate for the 
appellants, I might just as well indicate 
my opinion, although it is not necessary for 
the purposes of my decision to express 
any -final conclusion. T do not accept his 
view that the plaintiff, assuming that the 
sale. of the holding was a ‘sale under 

(1) 17 C W N 833; 19 Ind. Cas. 989. ; n f 
~ (2) 53 O 197;-90 Ind. Cas. 211; AI R.1925 Cal. 1056; 
42 © L J 232; 29 C W-N-1000 (F B). h Se e 
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=Chap..-XIV of the .Act were not competent 
tomake a deposit under s. 170 or claim the 
rights of statutory mortgagees under ¢. 171. 
I ‘see.no. reason why, treating them as 
unrecognized transferees of a non-transfer- 
able holding, ‘the transfer. having takeh 
place at a time when such holdings “had not 
been made transferable by statute, they 
should not be held +o come within the words 
“persons whose interests are affected by the 
sale.” The Full Bench case in Dayamoyi 
v. Ananda Mohan (3) and the Special Bench 
case in Chandra Binode v. Ala- Bux (4) 
leave no doubt that a purchaser of a non- 
transferable occupancy holding, either in 
whole or in part, does acquire an interest’ 
in the holding which is operative against 
the ratyat and against the rest of the 
world except only the non- assenting land- 
lord. It is also clear that on the sale 
of, the .holding in. execution of a rent 
decree, the interest of such a person 
would be extinguished. - That being so, it 
is difficult to see why the plaintiffs cannot 
be said to come within the category of 
persons whose interests. are affected by the 
sale within the meaning of s. 170 or s. 171 
as well as of s: 174, in which the same words 
are used. I may ‘refer in this connexion 
to the decision of Mitter, J., in case reported 
in Dayaluddin Sirkar v. Azimuddin Mondal ` 
(5) where the same view has been held 
regarding the use of.this expression in 
8. 174. Mr. Ghose on behalf of the appellants 
argued that the rémedy of persons in the 
position of the plaintiffs really lay in a suit 
for contribution. Whether or not they can 
claim contribution is a somewhat debatable 
point which ib is not necessary for me to 


discuss here but it is neither a act 


- nor inconvenient to: give such persons a 
statutory lien ever the property which they 
save. by their payment, so that they can re- 
cover from the property itself, if not from 
the. tenant personally for whose benefit 
they profess, to act. You may not thrust 
a; benefit on an unwilling party, but you 
may fairly hold the property itself liable 
to the extent to which you have contributed 
to save it. However; I must resist the 
temptation of being enticed into a discus- 
sion of this interesting topic, -which might 
possibly be reserved - for. a more suitable 
occasion. 

The result is that this appeal ‘succeeds on 


the , first ground I have, indicated, and the 
(3) 42 C172; 27 Ind. Cas. 61; A IR, 1915 Cal. 242; 
20 C LJ 52; 180 WN 971 (F B). 
Ne (4) 48 G 184; 58 Ind. Cas: 353; A I.R 1921 Cal. 15; 
_ aL CL J510; 24 C-W N 818 (SB). TE 
(5)41 O W N 255, | 
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“udgment - aa decree of the leaitned Addi- 


` tional District Judge must, therefore, be get 


aside and those of. the learned Munsif 4 res- 
tored; The appellant “will. bes entitled “to. 
the costs of this Court’ and. “of the lower 
Appellate Court. - 

D. BE “Appeal allowed. 
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“ OUDH CHIEF COURT: ed 
Civil RevisionA pplication No. 28 of 1939° 
April 16, 1941 

BENNETT, J. 
SUKHPAL DASS—APPLICART i | 
VETSUS. . i 
- KEDAR NATH- PLAINTIFE 
AND OTHERS—OppositE Parry 
Civil Procedure Code (Act V of 1908), - ss. 151r, 
54, 0. KA, 7. 18—Partition suit—Decrce for pos- 
ession of plaintiff’ s share—Application of plaintiff 
ander s. 151 for proclamation in villages that 
plaintiff obtained certain share in them, allowed— 
Legality of procedure. 
In .a suit for partition Of an estate a preliminary 


-decree for possession of one-fifth share of the, estate. 


was passed in favour ôf the plaintiff. . The Court 
allowed an application ‘of the plaintiff under s. 15], 
Civil P. C., that it might be proclaimed in villages 
‘in which he had ‘been. given a share: that he had 
obtained a decree for a fifth share’in those villages: : 

Held, ‘that the decree was not drawn up in proper 
form according to O. XX, r. 18 and the Court’ had 
no jurisdiction to pass such an order under $.: 152 
as. the remedy was prov: ided. by, the Code under “3, 5E 
and Oe XX 

COR. Ge, of the order, of the. Civil- Judge, 


Sitapur, dated. February 3, 1939. e; 
` Mr. S. N; Srivastava, for the Applicant, 


` Mr. Beni Madho Mehr otra, | for ` Opposite: 
Party No. 1. 


Order.—This application TE “ss. 115 
and 151° of the. Civil ` P.. ©.“ arises 
from an order passed by the learned Civil. 
Judge of Sitapur on February 3, 1939, on 
an application by one Kedar Nath | who. 
had obtained a preliminary decree; for parti- 
tion. 
` Kedar Nath was. the, son of? 2one Debi 
Dayal. Debi Dayal had five brothers, one 
of whom died- without issue. Kedar Nath 
sued after the death of his father Debi 
Dayal for partition of his share of the joint 
family property,- this share amounting to 
one-fifth. A preliminary: decree for a one- 
fifth share was passed by the Subordinate 
Judge of Sitapur on November- 30, 1935, 
and this decree was upheld by a Bench’ of. 
this Court.in appeal'on- February 22, 1938. 
No further ‘action was taken : ‘by: Kedar 
Nath om the preliminary decrec apart from 
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an application made by him under s. 151 
of the Civil P. ©. This.was an applica: 
tion that ‘proclamation might be made ‘at 
hi» expense in the two villages in which 
he had been given a share. 
that it might be proclaimed in these vil- 
lages that he had obtained a decree for a 
fifth share in those villages. This applica- 
tion was allowed by the learned Civil 
Judge. 

It is contended in the present applica- 
tion in revision that the order of the Civil 
Judge was not warranted” by any provi- 
Sion of law and that's. 151 of the Civil P. C. 
should not have been invoked. The decree 
passed was of a declaratory nature and 
therefore, it is submitted, the issue of a 
proclamation which is in the nature of an 
execution proceeding, is irregular and with- 
out jurisdiction. 

It has been contended on the other side 
that Kedar Nath was entitled, if he so 
wished, not to proceed further with his 
preliminary decree. It was not obligatory 
“on him, it is urged, to obtain a final 
decree partitioning the property. It had 
been declared that he was entitled to a 
one-fifth share and it was open to him, 
therefore, to require the tenants to pay him 
this share. And if this course was open to 
him it was also open to him to ask the 
Court to make a proclamation to this effect 
in the. villages concerned. Learned Counsel 
also contended that the provisions of s. 151 
‘were applicable to such a case because 
there is no specific provision in the Civil’ 
P. C. which provides for this contingency, 
and s. 151 empowers the Court to pass 
such orders as may be required where a 
remedy is necessary for the endseof 
justice. : | 

Learned Counsel, conceded fhat he could 
not support this contention by any authority. 
He explained that his client did not wish 
to proceed further with the actual partition 
of the property as he could not find the 
requisite funds, but he could not explain 
why his client could not obtain funds by 
disposing of a portion of the share in respect 
of which he had obtained a preliminary 
decree. 

In my opinion the order of the Court 
below cannot be supported., No ground for 
action under s. 151 arises where a remedy 
is provided, by the Code itself, in this case 
a final partition decree. Under s. 54 where 
the decree is for the partition of an un- 
divided estate assessed to the parment of 
revenue to the Govt., or for the separate 
Possession of a share óf such an estate the 
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partition of the estate or.the separation, of 
the share shall be made by the’ Collector~or 
any gazetted subordinate of the Collector 
deputed by him in this behalf. Further under 
r. 18 of O. XX it is provided that . where 
the Court passes a decree for the partition 
of property or for the separate possession. 
of’a share therein then,— . ; 

(1) ifandin’so far asthe decree relates 
to an estate assessed to the payment of 
revenue to the Govt., the decree shall 
declare the rights of the several parties 
interested in the property, but shall. direct 
such partition or separation to be made by 
the Collector, or any gazetted subordinate 
of the Collector deputed’ by him in this 
behalf, 

(2) ifand in so far as such decree relates 
to any other immovable property or to 
movable property, the Court may if the 
partition or separation cannot he conve- 
niently made without further enquiry, pases 
a preliminary decree declaring the rights, 
of the several parties interested in the pru- 
perty and giving such further ‘directions 
as may be required. 4 

The property in the present case comes 
partly under cl. (1) and partly under cl. (2), 
but learned Counsel for the opposite party 
admits that the property in respect of 
which a proclamation is desired is revenue 
paying property to which the ‘provisions of 
cl. (1) are applicable. . 

The decree awarded hy the Subordinate 
Judge is headed “preliminary decree in. 
partition suit”, but it has not been drawn Up. 


: according to the provisions of r. 18,or O. XX. 


Acéarding to the decree the plaintiff's 
suit is decreed for possession of his fifth 
share in certain properties. His leamed 
Counsel conceded that the decree should 
‘hot have been prepared in this form and. 
that it should have made provision for 
further action to he taken by. the revenue 
authorities in so far as the revenue 
paying land is concerned, and have. given 
further directions in réspect of the other pro- 
perty. E ET | my 
. Learned Counsel for the opposite -party 
conceded that the procedure adopted by his 
client was of a novel character for which 
he could find no precedent. I. am clearly of 
opinion that s.. 151 should not -have heen. - 
applied in such case and that the opposite 
party was not entitled to ask the Court to 
direct the making of a proclamation on 
his obtaining .a preliminary decree in the 
partition suit. A preliminary partition 
decree is of'a declaratory nature and it is 
implicit in it that further proceedings are 
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required to complete the partition. In my 
view it is not open toa party to stop ab this 
stage and ask ‘the Court to assist him in, 
some other- manner to -obtain the share. to 
which it has been held hé is éntitled. There. 
is no provision of law whieh would warrant 
such procedure and the proper procedure is 
provided in the Civil P. ©; I hold, therefore, 
that the Court below had no jurisdiction to 
pass this order. 4 

I accordingly allow this application with 
costs, set aside, the order passed by the 
Civil Judge and dismiss the opposite party’s 
application. Ge 
_ 8. toy y . Application allowed 


` 





_ RANGOON HIGH COURT 
First Appeal No. 29 of 1939 
March 28, 1940 | 
- ROBERTS, C. J. AND BLAGDEN, J. 
EUSOOF KARWA AND ỌTHERS— 
APPELLANTS ` 

ny E VETSUS ae 
Mrs. NIEMEYER AND OTHERS— 
z ; RESPONDENTS f 
Pleadings — Amendment —Proposed amendment 
should be ‘submitted before leave is ‘granted—Origit- 
nal claim based on renewal given to plaintiff of 
earlier pro-note in favour of deceased—Amendment 
suing on earlier pro-note as deceased’s executér— 
Amendment, if alters suit — Civil Procedure 
Code (Act V of 1908), s. 52,0. VI, r, 17—Action by 
executor. or administrator as such failing—Liability 
for costs—His Personal. liability—Suit against him 
on liability of testator—S. 92, 1f protects him—Legal 
representatives—Claim against estate of deceased— 
Personal representative, if entitled to require strict 
proof of any claim against estate not within his 
personal knowledge—Cause of action—Party having 
complete cause, of action alleging it imperfectly— 


(IX of 1908), s. 21—Mortgage’ by Muhkamma 
brother and sister—Payment by one, if saves limita- 

. tion against other—Contract Act (IX of 1872), s. 62 
—Suit by mortgagee on subsequent mortgage execut- 
ed in lieu of prior one—Prior mortgage, if can be 
set up—Pro-note in lieu of mortgage, whether extin- 
guishes mortgage—Pro-note, value of. 

It is. usual and generally most desirable that a 
party desiring to amend his pleadings should submit 
his proposed amendments in explicit form before the 
leave sought is granted, that is, he should formulate 
and state in writing the exact amendments for which 
he asks. Hyams v. Stuart King (3), relied on. [p. 


178, col. 2.) ia 

| The fundamental character of the suit is not altered 
where the plaintiff first bases his claim on a renewal 
given to him of-a pro-note, executed in favour of the 
deceased and subsequently. amends his pleadings and 
gues on the original pro-note as executor of the deceas- 
ed. 63 Ind. Cas. 914 (2), distinguished. [p. 179, col. 
1J i 

_ In ordinary cases, that is unless the defendant has 
been guilty of some misconduct inducing the : action, 
. an executor or administrator who . sues as such and 
fails is pérsonally liable for the costs of the action. 
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Remedy—Suit premature—Remedy—Limitation Ag Tór :fhe amendments 
M refuséd;..antl. 


. 
z 
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wit is true that if he is sued upon a liability of his 
testator he has the protection of s. 52,. Civil P.. O., 
but if he seeks to assert a claim, the fact th he 
possesses it by virtue of being- sole executor and bene- 
ficiary of a deceased person puts the defendant at no 
disadvantage from which he would haye been free if 
‘the claim had been brought otherwise than ina re- 
presentative capacity. “Charles Boynton v. George H. 
Boynton (4), relied on., [p. 178, col. 2.7 | 
“A personal representative is fully justified in requiring 
strict proof of any claim against the estate not with- 
in his personal knowledge, and entitled—may be bound 
if others than he are interested in the estate—to avail 
himself of ‘any té¢hnical defence; which he may be 
advised, is open to him. ([p. 181, col. 2.] : 

If a party at: the moment he commences a, suit ‘has 
but an inchoate cause of action. nothing he thereafter 
does can’ entitle him to any relief in that suit. His 
only course is to discontinue it and, if fossible, start 
afresh.. A party who, having a complete cause of action, 


. alleges it imperfectly may be helped by amendment ; 


but a premature suit is incurable. 177 Ind. Cas. 63 
(1), Clayton v. Le Roy (19), Gulzar Singh v. Kalyan 
Chand (20) and 52 Ind. Cas. 231 (21), relied on. 
[ibid.] ` : 
. Although a mortgagee in æ suit on a subsequent 
mortgage executed in lieu of prior mortgage cannot set 
up the ‘prior mortgage, yet. a fresh promissory . note 
only provides evidence- of the original loan and “does 
not extinguish the mortgage. 171 .Ind. Cas. 356 (5) 
relied on. = = 8 +" > | 
A payment by one ðf co-mortgagors (a Muhamma- 
dan brother and sister) ‘cannot save limitation against 
the other. Nor can the brother be deemed to be his 
sister’s agent for making payments to creditor in ab- 
sence of proof .of authority. 166: Ind. Cas: - 106 (14) 
and 181 Ind. Cas. 490 (16), relied on. 
[Case-law referred to.] 


Mr. C. K. Ray, for the ‘Appellants. 


Messrs. Clark-and Harmasji, for Respon- 
dent No: 1. . 


Roberts, C. J.—The two points urged 
before us in this appeal.are, ‘first that the 
suit ought not to have gone to trial upon 
the pleadings as amended, but that leave 
should have been 
secondly, that upon. the 
‘pleadings as amended the suit is barred by 
limitation. It appears that the plaintiff- 
‘respondent orignally filed a suit for a 
preliminary, nmiortgage- decree based upon 
‘a promissory note for Rs. 8,000 given by 
Ismail EKusoof Jeewa Karwa and his sister 
Khatiza Bibi (whose heirs and legal re- 
presentatives were the defendants) to Messrs. 
Balthazar & Son Ltd., on September 6, 1932, 
By way of security for this note there 
was a‘mortgage by deposit of title deeds and 
these .had. been delivered to the plaintiff 
and.the promissory note endorsed to her for 
valuable consideration: There was an éarly 
amendment of the plaint averring that 
Messts. Balthazar & Son Ltd., -were the 
agents of the plaintiff; this was no doubt 
to avoid the objection that the mortgage 
debt could not Pe” transferred by “mere 
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indorsemént of the ‘promissory “note. ©: It. ment before it could not vi$ualize all the consequential : 


: | kn amendments that would have. to be made, To insist; 
was: pleaded that for better security Messrs. therefor® that the plaint should’ only be amended . 


Balthazar & Sqn Ltd., had executed a duly exactly as stated and no more might lead’ to an absurd, 
registéred assignment of the debt. However, position. Leave having been -given to fall back om 
this assignment was made on November 18, thę original debt of liability, it must, I think, follow 
1936, after the debt of filing the suit, and Ste esi thas chs sith t mant also be allowed: 
could not’ complete an ingomplete cause of what ee bey Bave to ae Ree a a 
action, nor entitle the plaintiff to any furthér - When the case went to trial the learned’ 
relief.in the existing suit : see Smith v. Mrs. Judg on the original sidé pointed out that 
‘Heptonstall (1). The cause of action inthe so far as he was concerned the interlocutory 
plaint and amended plaint is stated to order of Shaw, J. was final, ‘but we: are 
have arisen. on September 6, 1932. The asked’ to say here that it ought ‘not to have, 
case proceeded to trial before Braund,-J., been: made. The question “before us is’ 
‘who held that one of the stamps'on ‘thé whether the plaintiff has gone beyond the 
promissory note had not been cancelled leave’ to amend which was granted by the 
and that as the mortgage debt was due-upon Bench. Mr. Ray says that the plaint as 
the note and upon it alone the plaintiff could amended sets up aii entirely new cause of 
not succeed. He refused leave to amend action and that the subject-matter of the suit 
the plaint by the averment of some obliga- has been changed. The- plaintiff is suing 
‘tion anterior to the note. The opportunity: for the first- time as executrix; and she is 
was given to the paintiff's Advocate of with- setting up a mortgage of 1922 by deposit of 
drawing the suit with leave to bring a fresh title deeds with a partnership firm; instead 
suit under O. XXIII, but this was declined. ofa mortgage ten years later by deposit of 
By - reason of s. 35, Stathp Act, this promis- title deeds with a limited liability company. 
sory note is inadmissible in evidence for Upon the authority in Ma Shwe Mya y. 
any purpose whatever. Upon appeal a Maung Mo Hnaung (2), it is urged thatsuch 
Bench of this Court held thatthe plaintiff . an amendment-was never contemplated by 


` “should have been allowed to amend the plaint on 
the following lines: The first paragraph would have the Appellate ‘Bench and ought: not'to be en- 


to be aménded soas toomit reference to the promissory tertained. Now it is ustial and. generally 
note, and to set out the existin ing lintiltiy, if any, which most desirable that a -party -desiring to 
tite une E ie to othe ae ps anfend his-pleadings’ should -submit his pro- 
ra wou ve to ve omi 1 e- 
forenes to the transfer alleged to have been made posed amendments in explicit form before 
subsequent to the date on which the suit was -filed”and the leave sought is granted ; ‘that ‘is, in the. 
the amount due might require to be altered.”’ words of F arwell, L. J., in Hyams v. "Stuart. 
The plaintiff then filed an amended plaint King-(3), at p. 724 “to formulate and state 
on April, 23, 1938, i in which she described in, writing the exact amendments for which 
Herself -for the first-time as’ the sole exe- he asks”. If he does’ so the trouble ‘and 
tutrix of the will of George Henry Smith expense of deciding later whether -the 
‘deceased, late of Rangoon. She set up amendment as made should‘ be allowed to 
plea that George Henry Smith, lent {snail NGand will be avoided. In this case the 
Eusoof Jeewa Karwa and'his sister Khatiza effect of the order of the’ ‘Appellate Court, 
Bibi Rs. 8,000 on December 4, 1922, and that which of course is not open to criticism 
they gave a promissory note to Messrs. by us, has unfortunately been to pave the 
Balthazar & Son on that date, before Messrs, way to further controversy as to its scope. ` 
Balthazar & Son had become a limited It has been strongly contended by Mr. Ray 
liability company, and that there was a that a suit by the plaintiff as executrix alters 
mortgage by deposit of title deeds with the whole character of the action.This seems 
Messrs. Balthazar & Son on the same date. to depend on the further contention that if 
It was pleaded that the'cause of action arose she failed she would not be personally 
on December 4, 1922 and limitation was liable for the costs. But this latter contention , 
saved by reason of payment of interest as is fallacious. In ordinary cases, that is un: 
such. Objection was taken to these amend- less the defendant has been guilty of some 
ments as falling outside the scope of the misconduct including the action, an executor 
leave given to amend. ‘Shaw, J.allowed the or administrator who sues as such and fails: 
amended plaint and`in the course of his is personally liable for the--- costs of the 
order referred to the Appellate Court's de: D 48 0889» 69 Ina. Cas. NASA ; a i SU TA 


` cision and said: ~- 
“The Court however not having the proposed amend- Ea I a ali UB sen 0; (1921) M A N: :396;, 30 M L 


<I) 1938 Rang. 6; 177 Ind. Cas. 63; A I R 1938 6) (190852 KB 696 (724); Kik D KB 19; 99 L T 
Rang. 134; 11-R Rang. 95. ~ > WA TL R675; 52ST 5 
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-aeti Charles: “Boynton *- A George. Å. 
Boynton (4). ‘It is time: that “ie hé-ig ‘sued : 
ipon: a liability ‘of “his: “testator he ‘has. ‘the 
‘protection of 8. ‘52, Civil P. iC.,: but -if he 
‘seks. to ‘assert a "claim, - the fact ` that -he 
possesses it by virtúe of ‘being ` ‘sole: execittor 
‘and beneficiary of a “deceased person: puts 
“the defendant at no. disadvantage from which 
‘he: would: have been free: if the claim had 
Heen brought-otherwise than in a. représent- 
ative capacity. In the judgment of -the 
Bench. which gave > léave to amend 
there‘wvas quoted, with | ‘approval. a rule Taid 
‘down. - by.-tne- commentstor. of “Mulla's Civil 
‘Procedure Code that. :!°7!~ +: nde EaR 
© “Where a plaintiff bases his dih “on: a specific 
ilegal relation alleged, to exist~ between: him and the 
‘defendant, ‘he’ may ‘not: be allowed '--tó dmend the 
plaint so as to havè'it on'a different legal” relation”. 

- The fundamental: character -of: the suit is 
not, altered here merely because" the claim. 
résts upon d, promissory note given. in 1922 to 
the-testator and. not upon the. mote i in renewal 
thereof given'to the plaintiff, who is his exe: 
‘eutrix,in "1939, Mr." Joakim ‘In his evidence 
‘said, that the note was renewed in 1932 
-but that there was no fresh deposit of title 
deeds, and the learned Judge accepted 
this evidence: Doubtless, .if' there had 
‘heen two mortgagés, the - plaintiff could 
not have. leave. to set up” the earlier one 
in: her’ ‘amended’ ‘plaint, but: as' has betn 
held’ in: Hirendra Nath., ‘Datta v, : ' Noyes 
(5);"a- fresh promissory, “mote” only provides 
évidence’ ‘of. the ’ original: Toa" and .does 
not ~ -extingtish ~ the” prior ‘mortgage. It 
has been: “urged upon us’ that in - cross+ 
examination Miri” Joakim: assented to the 
Suggestion that the recitals in the assignment 
‘of ‘November 1936, represented the true state 
of affairs, and that in fact these recitals set 
out a fresh deposit: of title deeds creating % 
new mortgage, but ‘in view of his ‘explicit 
denial in his ‘examination-in-chief the ex- 
planation’appears to me to lie in the fact 
that this part ‘of the cross-exXamination was 
directed to the references to the promissory 
Ñote; no further question was put to him 
on this point and- I am satisfied from his 
‘evidence that there was only one mortgage. 

.The distinction “between the’ ‘present case 
‘and that in Ma Shwe Mya v. Maung Mo 
Hnaung (2), is’ that the latter case proceed- 
ed to trial wpon-unamenided' pleadings. The 
respondent sued for specific ` performance 
‘of an oral agreement made.in 1912 with 
the appellant- -whereby, she promised“ to 
transfer- three specified ~ ‘sites’ of oik. wells 

733. 

“8 C937 "Rang 303; 471 Tua: Cas: "356; iA I `R 1937 

Rang. 154; 10 R Rang. 147 
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gallotted. to her : by “Govt. and .obtainedby 
"herin: vthat years: This ` agreement was 
alleged im relation’ toan ` earlier . contract 
in: 1903, ‘and . when “it was found tHat the 
‘agreement pleaded could not be establish- 
ed. by the evidence the respondent ought 
‘to.ameénd by alleging - breach of-the contract 
in. 1903, but. their. Lordships. held that the 
‘real controversy in: question between the 
-parties ‘was :the existence and charater ‘of 
ah agreement: made-in 1912 for the delivery 
-of certain sites of ‘oil wells specified ‘and 
‘identified. by: the. numbers stated in the 
‘plaint which could .only have been delivered 
in respect of that subsequent. bargain and 
-the Court could not -permit a new. case to 
be madé. But here an amendment does. no 
injustice’ to the” defendant- appellants and 
does not set upa new’ and distinct cause. of 
action, nor does it change the subject-matter 
of the ‘suit. ‘In my judgment. therefore there 
is nó ground for saying that it has in effect 
gone, “beyond - thé .real. question in contro- 
versy between thè parties or has exceeded 
the extent of the amendment proposed to be 
allowed by the Appellate Court's decision. > 

Upon the question. of limitation .it has 
been pointed out in .U Ba Gyiv. U Than 
Kyauk* (6), that- it is “impossible. for a cre- 
itor to make a ‘fresh ‘starting point for 
limitation. If. payment by, a debtor is to 
satisfy the. statute and it is not distinctly 
stated’, Dy. him’ that the payment is one .0f 
interest as such there must be. evidence 
from, which - payment as’ interest-*may be 
distinotly. inferred: Kariyuppa v. Rachappa 
(7). Now here the learned trial Judge held 
that a specific payment of Rs. 60 by. way. of 
interest as such had been shown to have been 

ade on December 30, 1927. He had.be- 
fore him a “number of book entries made 
by the creditors which showed that on later 
dates’ the sum of Rs. 60 was paid when- 
ever that amount of interest fell due. .Mi. 
Joakim had said the payments of. interest 
were regular. In my judgment an inference 
could clearly. ` be drawn that in all the 
circumstances, payment of interest as such 
had’ been ‘made on this date. But a-more 
difficult question arises when we consider 
whether the. payment of interest as such 
was made in such circumstances as:to bind 
each of the joint contractors within the 
meaning of's; 21 (2), Lim. Act. A pay- 
ment made by one of ‘the joint executants 
of a promissory -‘note does: not in itself 
operate to bind the ‘other or others; in order 
(6) 7 É. 522; 120 Ind. Cas. 897; A LR: 1929 Rang: 
a Rul. (1930) Rang. 65. 
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tosdo so there must be evidence from which 
it can be inferred that he was in effect acting 
as kis or their agent. These co-mortgagors 
were’ brother and sister and it has been said 
-that Khatiza Bibi was a purdanashin lady. 
Interest was reduced from 9 per cent. to 
8 per cent. at the request of her brother 
Karwa, as appears fron? Mr. Joakim’s eri- 
dence: this appears to have been some time 
after the payment to which I have referred. 
The inference has been drawn from the 
regularity of the payments of interest as 
such and from the circumstances of the case 
that they were made on behalf of both the 
joint contyactors. | 


It would appeai that the provisions of 
s. 21 (2), Lim. Act, were not dealt with 
in argument before the learned trial Judge. 
Mr: Clark contends that in the circum- 
stances and from the relationship of bro- 
ther and sister whfch subsisted between them 
a payment of interest may justify the 
inference that the person paying was im- 
pliedly authorized by the sister to act on 
her behalf. He cited Janaki Ammal v. 
Srinivasan (8) and Achola Sundari Debi v. 
Doman Sundari Debi 90 Ind. Cas. 774 (9), 
but in neither of these cases was the effect of 


s. 21 (2) considered. In National Bank of’ 


Upper India, Ltd. v. Bansidhar (10), their 
Lordships found no difficulty in implying 
authority to pay interest: indeed there was an 
agreement between the person who pai@'the 
interest and the respondent that the former 
would discharge, the debt of the respon- 
dent to the bank in respect of both principal 
and interest. The decision is thus inapplicable 
to the facts before us here. In Thayammal 
v. Muthukumaraswami Chettiar’ 
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Narain (18), it was decided that when in- 


terest on a debt is paid by one of the 


-executants of a simple money bond hefore 
the expiry of a period of limitation. a fresh 
period of limitation shall not be computed 
from the time of the payment against the 
other executants of the bond who did not 
make the payment. Again in’ Mohamed 
Taqui Khan v. Raja Ram (14), at p. 288 
a Full Bench of the Allahabad High Court 
said : ` 
.“So far as s. 20 stood alone there was certainly 
room for the view that the payment of a joint debt 
by one of joint debtors may amount to a payment of 
the debt within the meaning of that section so as to 
save limitation as against all the debtors, but the 
Indian law is in this respect different from the old 
English Law. We have a specific provision ins. 21, 
Lim, Act, which applies to both acknowledgments 
under s. 19 and to payment of interest and principal 
under s. 20. That section provides that ‘nothing in 
the said sections renders one of several joint ‘con- 
tractors, partners, executors, or mortgagees charge- 
able by reason only of a written acknowledgment 
signed or of a payment made by, or by the agent 
of, any other or others of them’. A Full Bench of 
the Madras High Court in Narayana Ayyar v. 
Venkataramana Ayyar (15), held that co-mortgagors 
come within the scope of the words ‘joint contrac- 
tors’ and that this section is applicable to co-mortgagors 
as well.” £ l 

And see also Ram Kumarv. Hira Lal 
(16). The decision by a Bench of this Court 
in First Appeal No. 53 of 1938 U So 
Maung v. J. Thom (17), had not been deli- 
vered at the time of the judgment made by 
the learned trial Judge in the present case. 
That Bench followed the trend of authority 
to which I have referred and held that no 
agency on behalf of his wife could be implied 
from the mere fact that a Burmese Bud- 
dhist husband paid interest upon the debt 
due under a promissory note secured by a 


ll), wii 3 h 
was observed that in the case of several J NOINE mortgage by deposit. of title deeds. 


contractors the operation of s. 20 seems to þe 
cut down or limited by s. 21 (2) of the Act, 
and that whatever the law was as to exe- 
cutors it was impossible to say of two joint 
contractors (which term had been held to 
include two mortgagors): see Muthu Chet- 
tiar v. Muhammad Hussain (12)—that one 
contractor was bound by the payments of 
the other. In Jogesichandra v. Monindra 


(8)66 M L J 40; 148 Ind. Cas. 126; A I R1934 
Mad. 45; (1933) M W N 1023; 39 L W 237:6R M 
443 ‘i : 


(9) 90 Ind. Cas. 774; AIR 1926 Cal. 150. 

(10) 5 Luck. 1; 121 Ind. Cas. 193; A IR 1929P C 

291; 571 Al; 6 OW N 1136; 840 W N 145; Ind. 
Rul. (1930) PO 17; 31L W 1; 32 Bom. LR 136; 
(1930) M W N1; 51CL J56 (P ©. 
(11) 53 M “119; 121 Ind. Cas. 858; 57M L J 588; 
30 L W 677; AIL R 1929 Mad. 881; Ind. Rul. (1930) 
Mad. 266. ey Stil 

(12) 55 Ind. Cas. 763; A I.R 1920.Mad. 418: 


ction’ 21 (3) (b) deals with liabilities which. 
have been incurred by, or on behalf of, a 
Hindu undivided family as such. But where 
the liability has been incurred by co-mort- 
gagors, they are joint contractors. In Lak- 
shmi Naidu v. Gunamma (18), it was held 
that where the managing member of a 
joint “Hindu family was a co-mortgagor with 
his brother, and made a parment to the 

(13) 59 C 1128; 138 Ind. Cas. 740; A I R 1932 Cal. 
620; 55 CL J 347; 36 C W N 487; Ind. Rul. (1932) 
Cal. 503. j 

dA I L R (1937) All. 272 (283); 166 Ind. Uas. 106; 
A I R1936 All. 820; (1936) A L J 1140; 1936 A LR 
1002; 9R A 359 (F B). 

(15) 25 M220 (F B). 

(16) I L R (1939) All, 258; 181 Ind. Cas. 490; A | 
R 1939 “All. 230; (1939) AL J 66;11 R A568. ` 

(17) 184 Ind. Cas. 622: AIR 1939 Rang. 287; 12 L 
Rang. 163. - 

(18) 58 M 418; 154 Ind. Cas. 1053;A I R1935 
Mad. 101; 68 ML J 470: 417, W M; (1935) M W 
N17; 7 RM535, as 
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mortgagee at a time when the mortgagee 
was préssing both brothers for payment, 
theré was evidencé of an impliéd agency. ` 
In the present case I could not infer a 
payment of interest as such on the'sister‘s 
behalf from the mere fact that interest was 
paid regularly by some one. But the regular 
payments of Rs. 60 per month are evidence 
from which it may be inferred that they 
were at least made ori behalf of the brother 
who showed his concern at the rate of inter- 
est which was being paid. As regards the 
sister the conclusion might well be different, 
but as the only appellants are the heirs 
and legal representatives of Ismail Eusoof 
Karwa it is clear that the payment of inter- 
est on December 30, 1927, saved limitation 
as against him, and consequently this appeal 
must be dismissed. There is however a small 
point in respect of which the decree should 
be made clear. The amount claimed was 
Rs. 8,368, being Rs: 8,000 principal and 
Rs. 368 interest to thè date of filing the suit. 
This was decreed together with further in- 
terest from the date of the institution of 
the suit until realization’ at the contract 
rate of 6 per cent. per annum; this further 
interest must be calculated on the principal 
sum of Rs. 8,000 and not upon the amount 
claimed of Rs. 8,368. The appellants must 
pay the costs of the appeal, Advocate’ 
fees in this Court forty. gold mohurs; and 
we certify for two Counsel. oo 
Blagden, J.—This case might well be. 
described as a tragedy of errors and about 
it only satisfactory, feature is the conspicu- 
ous ability with which it has been presented 
to us by learned Counsel on both sides. The 
plaintiff commenced this suit on July 6, 
1936, when she filed ‘a plaint alleging—exe- 
eution of a promissory note for Rs. 8,00 
with interest at 9 per cent. per annum and 
creation of a mortgage by deposit of title 
déeds to secure that sum in favour of 
Balthazar & Son Ltd., by one Khatiza Bibi 
‘and one Ismail Eusoof Jeewa Karwa (herein- 
after together called “the mortgagors”) on 
September 6, 1932, endorsement over to 
herself of the promissory note and delivery 
ever of the title deeds. She further averred 
the death on August 10, 1934 and thereafter 
of both the: mortgagors, certain reductions 
in the original rate of interest: and non- 
payment of Rs. 8,000 principal and Rs. 368 
intérest; and élainiéd Rs. 8,368 with interest 
at 6 per cent. to judgment, sale of the mort- 


gaged property in default of payment, and 


‘a-Receiver, against two groups of défendants 
the one consisting of -Ebrahim Moosaji 
Mamoojee husband heir and legal personal 
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xepresentative of Khatiza Bibi, and the 
other of seven persons the heiré and legal 
representatives of, Ismail Ewsoof Jefwa 
Karwa. This story was duly verified as 
true by the plaintiff on July 7, 1936. 

The first named defendant who (we must 
remember) represented the, female mortga- 
gor did not defend the suit and (or but) sub- 
sequently died, and by an order of August 
8, 1938 his legal personal representatives 
were brought on, the record. They also 
did not defend the suit. The remainiifg 
defendants’ who represented the male mort- 
gagor did defend the suit. Hereinafter 
when I refer to “the defendants’eI shall, 
unless the contrary appears mean these 
the effective, defendants. They filed writ- 
ten statements which did not deny that they 
were the legal representatives of the male 
mortgagor, and in other respects each took 
the form of a general tra¥erse. They. also 
took certain points of law with which I shall 
try to deal later. As some capital has been 
sought:to be made of the lack of merits which 
this defence discloses, I will observe at once- 
that a personal representative is in my view 
fully justified in requiring strict proof of 
any claim against the estate not within his 
personal knowledge, and entitle—may. be- 
be bound if others than he are interested 
in the estate—to avail himself of any 
technical defence which he may be advised is 
open¢o him. : 

Some time in the autumn of, 1936 
thé plaintiff was apparently advised errone- 
ously in view of the subsequent decision 
in Hirendra Nath Datta v. Noyes (5) thate 
her cause of action as set out in her plaint 
poe and in an endeavour to put 

atters right, a deed was executed on 
November 18, 1936 whereby Balthazar 
Son Lid., assigned to the plaintiff the debt 
and security sued on. This deed was duly 
registered and on November 19, 1936 the 
plaint was amended by inserting an allegat 
tion of the deed: the amended plain- 
was again verified by the plaintiff. This 
step was not only unnecessary but also, of 
course, completely idib, because it is clear 
(1 should imagine in the law of any country 
civilizéd enough to entertain law suits) that 
if a party atthe moment he commences a 
suit has but an inchoate cause of action 
nothing he. thereafter does can entitle him 
to any relief in that suit. His only course 
is to discontinue it and, if possible, start 
afresh. A party who, having a complete 
cause of action, alleges it imperfectly may 
be helpéd by améndment; but a premature 
suit is incurable; see in,England Clayton v. 
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Le: Roy (19) in . India: Gulzar Singh 7 
Kalyan Chand (30) and, Gobind. Ramanuj 
Das y. Debendrabala Dasi (21) and -in ihe 
country Smith v. Mrs. Heptonstall (1).. 
is fair to observe that at the date of; i 
deed and of the first amendment the:last 
cited case .was not yet decided. - However 
vain thing though it ‘was, this deed had this. 
importance, namely- that, amongst its- short 
and simple recitals was a recital of a mort- 
gage of September 6,. 1932: The suit came 
or for hearing before Braund, -J., cand: it 
transpired that a stamp on the promissory 
note relied on by the plaintiff as proof.of 
debt wasnot. properly. deleted. Braund, J. 
refused leave to. amend by asserting the 
original obligation alleged by the plaintiff: 
to be subsisting before September’ 6, 1932 but 
he offered ‘the. plaintiff: leave, to` “withdraw 
her suit. and bring. ‘another. “This was 
declined; and- theslearned. Judge accordingly 
dismissed. the suit on June-1, 1937. ne 
The plaintiff. appealed; ‘and the- case on 
appeal is reported in Mrs. Niemyer-v..E. M. 
Mamooji (22). The Court reversed-Bratnd, 
J.’s‘decision and granted the plaintiff leave 
to amend. Mr. Ray forthe the defendants 


has pressed upon us the decision in Ma Shwe: 
Mya v. Maung Mo Hnaung (2), Maung Ba 


Thein v.. Ma. Than “Myit : (23) and: 
Thaing v. Maung Chit Qn (24). . 
material as these cases would be if “we 
were considering whether to allow an 
amendment or not, in the events ; which 
have Happened both we and the defend- 
ants are -bound® by the decision . in” the 


But 


reken suit reported as Mrs. “Niemeyer LG 


E. M. Mamooji (22) right or wrong. 
would therefore be both ‘presumptuous 
stiperfiuous for us to discuss the merits 
that decision. What has, however, turned 
out to.be a most ‘unfortunate thing happen- 


ed. The Court did not insist that learned. 


Counsel for the plaintiff should formulate in 
writing the amendment he desired to make 
before < considering whether. it would, .allow. 
the amendment or not, nor did it ‘declare 
generally | thatthe plaintiff should be allowed 
to. amend: her’ plaint and: remit the case to 
the J udgé of first instance ‘to ‘consider “what 
precise: “amendments he would in ‘his dis- 


-(19) (1911) 2-K B 1031; 81 L JK, B 49; 104 L ee 
06.” 


419; 75 JP 229; 27. TLR 
- (20) 15 A’ 399; A W-N 1893, 170.- 
{ee AP Ld 387; 52 Ind. Oas. 231; AT K T919 P Pat. 


KA 19038 ‘i 521; , 180 nd: ‘Cas. 519; ‘A IR- 1938 


Rang. 461; 11 R 
pe” 3R 483; -92 nea "Cais. "253; AI R 1926 ‘Rang, 


Ys) AR. 140; 117 And. Cas. 511; AT R1929 Ring. 


179; Ind. Rul. (1929) Rang. 209. 


_ $USOOF KARWA V, MRS.-NIEMBYER (RANG.) 


al 


ita, Faea 


194: LOW 


cretion: allow if: ‘instead åt allewed an amend: 
mênt on the lines’ set’ oyt- at -the.. foot : of 
P. 540. and; the: top’ of-p.-541:-of-the-repant: 
Now. it is.easy -to be wise- after.-the ‘event 
and I am net going -to criticize anybody 
concerned ' “for. ;what..then and afterwards 
happened. But, like my Lord, I do think 
the subsequent history ‘of. the case well, 
illustrates the: . „desirability of adhering id 
the general rule‘ of practice -laid down: by: 
thie “English Court of Appeal in Hyams Ve 
Stuart King (3) at pp. 7 17, 724f.- > 

Much of the time this case has. KN 
occupied | before us was spent in considering: 
the question whether the amendment which; 
the plaintiff. did .make came within the. 
four walls: .of the permission she had, 
received or not. What she did in’ reliance; 
on-that permission was’ to make ‘about as, 
drastic a-series: of ‘amendments as it is; 
possible to imagine. She completely jettison-i 
ed the mortgage; of September 6, 1932; andi 
abandoned all suggestions that “there was! 
any privity .of contract between - herself 
personally and the defendants or-the mort- 
gagor they. represent. In place of these: 
averments she,- by. her, second amended: 
plaint, filed, on April 23, 1938, asserted a, 
loan by,one. George Henry. Smith through:. 
the agency of Balthazar & Son, Ltd., to the. 
original mortgagors-of Rs. 8, 000 on or about 
December 4, 1922; a promissory note for that 
amount with interest at’ 9- per cent. pek; 
annum. and'a'mortgage by. deposit of title 
deeds of. the property referyed-to in her, 
original plaint,. -also òn December 4, 1922;; 
She. ` “further, asserted ‘a will made - bya 
George Henry Smith appointing her sole! 
executrix, the; death. on April 8, 1926 of; 


ah TAN Henry Smith, and grant of probate! 


her, the -plaintiff. The rest of the pleads 
ings. followed the lines of the original plaint, 
except that the plaintiff (as, on her new, 
case, was necessary) now averred due pay: 
ment . of interest as such up to September! 
30, -1935. and that such payment. saved, 
limitation. „The relief preyed remained: une, 
altered. | 
That the defendants i car ried- in objections! 
to ‘these ‘amendments - is. not ` surprising.o 
By those objections it was contended that the! 
amendments were not only out-of time—a 
nothing now turns on this—but also -(andi 
this is a substantial question for our decisionys 
out of-order. Shaw, J. heard and disallowed i 
those ‘objections, and. in due course:.the suit, 
came before Dunkley, J; for hearing on the, 
amended pleadings. The defendants sought: 
"Pages of (1938) Rang thd] : tie fad 
-tPages of £ (1908) 2 K; B RAY - oz a NG 
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before him to go-behind the. decisian. of 
Shaw, J. Whether Dunkley, J. was entitled 
‘to take this course I will not. discus, for 


clearly he was: not-bound to and he did not. 
Equally clearly, however, he reserved to 


| the defendants full liberty to question befére 


us, if unsuccessful before him, the propriety 
of that learned Judge’s decision as well as 
that .of his own. In the result “he found in 
favour of the plaintiff and from that -deci- 
sion the defendants now-appeal. It thus 
comes about that this appeal. though in 
form from Dunkley, J.; is. in substance. in 
part an appeal from that’ learned Judge and 
in part from Shaw, J. Mr. Ray for’ the pre- 
sent appellants takes three points which I 
propose to deal with in the following order. 
He says .(1) that the plaintiff's. second 
amendment is not: within the terms ofthe 
leave grantéd her and therefore, irregular 
i.e., that the order of Shaw, -J.; was wrong; 
(2) that thé alleged, mortgage . of 1932 des- 


troyed by novation the mortgage of 1922 


on which the plaintiff, now. relies and (3) 


‘that payment of interest as such by or on 


behalf of his clients or the deceased has not 


been proved and that.the. claim is there- 
fore statute-barred.. The- suit must be 
dismissed if he is right on any one of these 


‘points.- ; 


1 have traced the rather complicated 


“history of the suit in some detail for the 
“purpose of making intelligible the conclu- 


sions at which I have arrived on the first and 
second of these points, which I.can now, I 
hope, state comparatively briefly. Had the 
second amendment been formulated in writ- 
ing when leave to amend was asked, and 
had its effect been to deprive the defendants 
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_of limitations, made, as Mr. Clark ae 
defendants of; at least -a 

-highly ‘arguable case under that epact- 
ment. : . eS A | 
‘The real spear-head of Mr. Ray’s attack 
on this pafticular front was wisely concen- 
trated on the change of character in which 
the plaintiff sued. The Court, he said, gave 


“the plaintiff leave “to set out the existing 


liability, if any, which the two deceased 
persons owed to the plaintiff” that isto say, 
to Mrs. Mary Niemeyer, in, 1932; whexeas 
what has been done is to set out the existing 
liability which the two deceased persons 
owed to the executrix of Captain Smith. 
It istrue that the latter happened to occupy 
thesame body as the former, but, he says, 
_that is a mere accident, and the two are in 
law separate and distinct entities. For 
certain purposes the office of legal repre- 
sentative must be regarded as.a distinct 
, thing from its holder. hether. this is so 
‘for the present purposes we have to decide. 
The decision of Brawnd, J., in Mahant Singh 
v. U Aye (25), as well as the dicta ‘in 
“Mackintosh | Burne Limited v. Shivakali 
Kumar ` (26) at pp. 805-6 and: Zubaida 
‘Sultan v. Dawood Ismail (27) at p. 101 are 
“against this contention, and it might 
. suffice to say that I respectfully and entirely 
„agree with Braund, J.’s, decision and am 
“content to adopt his reasoning. But I ought 
to add that the case of a trustee in bankrup- 
,tey “who institutes proceedings appears to 
me analogous to that of the representative 
ofa deceased person wko sues, and it is 
-well settled that ifthe former is unsuccess- 
ful his adversary is entitled to look for his 
costs to his individual assailant and not to 


of any advantage which. they: would have gem insolvent estate the- right of the former 


enjoyed had the ‘case thereby 
set up in the original plaint, it would have 
been astrong ground for refusing leave. to 
amend; had its effect been to set up a cause 


‘of action which since ,the filing of the 


original plaint had become statute-barred 


' leave would, we may be ,sure, ‘have been 


refused. If therefore Mr.. Ray could have 
shown as that. the amendment had in fact 
either effect we could, I think, safely say 
that the amendment as made. was not one 
which the Bench in 1938 intended to allow. 


_ Actually however it is one of, the few satis- 
' factory features of the. case that it had 


neither effect. Both the original mortgagors 


_ who might have given evidence in their own 


favour, if alive, died not after the second 


‘amendment, but before the suit “was com- 


“mencéd at all; while the atnendment, , so 
. far from beling. a device to, evade the statute, 


è 


set up, bega? toan indemmity from such assets as: there 


"may be in the latter is plain, provided 
certain conditions are satisfied, but. is no 
concern of the successful defendant. So 
‘in the present case if Mrs. Niemeyer per- 
sonally was worth Rs. X it matters not 
to the defendants what the estate of Captain 
Smith, or what Mary Niemeyer's interest 
in that estate, may pe worth. As neither 
can be less than nothing Rs. X to which the 
defendants, if successful, were ‘entitled on 
the original, pleadings remains undiminish- 
ed; . re : aes 
Mr. Ray sought to ‘distinguish Mahant 
Singh v. U Aye (25) on the ground that the 
(25) 14 R 336; 166 Ind..Cas. 247; A IR.1936 Range 
514; 9 R Rang. 243. -> Sige, ou 
(26) 60 C 801, (805-6);, 149 Ind. Cas. 282; AIR 1948 
Cal. 668; 6 R C: 554. a í AT 
6:27) LL R (1987) 1 Cal. 99 (101); 175 Ind. Cas. 895; 
AIR 1937 Cal..407; 11RCO9- --- © ot awal 
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‘public trustee is a statutory person and 
executors are not, but I do-not find thig 
distinction convincing for though it is true 
“that the individual who holds the office of 
executor is not chosen by statute his duties, 
- subject tothe will, are as much statutory 
-duties asthose of the public trustee. Both 
sides place reliance on s.°52 (1), Civil P. @., 
but in my opinion it tells strongly in favour 
of the plaintiff. This section provides what 
is to happen : . 
Where a decree is passed ‘against a party as the 
‘legal representative of a deceased person and the 


decree is for the payment of money out of the pro- 
perty of the deceased q...” - 


Ifa d&cree against an executor as such 
. were necessarily a decree for the payment 
of money out of the property of the de- 
ceased the words I have just quoted from 
“and the decree” down to and including 


“the deceased” wpuld be quite unnecessary. - 


The section therefore contemplates a decree 
against a party as the legal representative 
of a deceased person which is not limited 
in the way described but is enforceable 
without more ado against him personally, 
and such a decree is in my opinion the 
“proper decree where the executor is plaintiff, 
while in the absence of misconduct on his 
part the other form of decree is applicable 
where e. g., the executor as such is defen- 

ant in an action by a creditor of the 
-deceased. ‘The first point in the appeal 
therefore, in my judgment, fails. As to the 
second point (novation) it is not disputed 
that if there was a complete mortgage in 
1932 that is an end of the plaintiff's case 
as now pleaded, and whether there was is 
a pure question of fact. We must con- 
sider whether there was any evidence Sis 


which Dunkley, J., could haye found, as Wi 


he did, that there was no such mortgage. 
If there was none we must, and if there 
was any we may, reverse his decision, 
though in the latter event it would need a 
very strong case to persuade us so to do. 

I do not myself think that the possibility 
of there having been a mortgage in 1932 can 
lightly be cast on -ope side. True, there 
would have been no‘point in such a transac- 
tion but the plaintiff might well have been 
as ill-advised in September 1932 as she was 
in November 1936. The plaintiff herself has 
stated in writing no less than five times that 
‘there was a mortgage in September 1932 
.while her witness Mr. Joakim flatly contra- 
dicted himself at the trial, saying in chief 
that there was no such mortgage and in 


`. ¢foss-examination that thé recitals in the 


deed of November 1936, were correct from 
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which answer, if true, it ' follows that 
there was. Comment before us has been 
made°on the fact that the learned Counsel 
who cross-examined him did not follow up 
this answer witha specific and direct ques- 
tion as to the alleged 1932 mortgage. In 
the light of after events I am inclined to 
think it would have been better if this had 
been done, but I do-not for a moment blame 


- the learned Counsel concerned for exercising 


his discretion in the way he did and, having 
got what he (I think very reasonably) under- 
stood to be the answer he -desired, not 
seeking to paint the lily with further ques- 
tions. After all, he was not dealing with 
an elderly maiden lady or an illiterate per- 
son but with an experienced and intelligent 
man of business, nor were the recitals to 
the deed of November 1936, by any means 
prolix or complicated. 

Anyhow, that was the evidence about this 
matter. The existence of the 1932 mortgage 
had been six times asserted and only once 
denied, but of course you do not weigh evi- 
dence by counting assertions and denials. 
To my mind it is difficult to believe that if 
there had been a mortgage in 1932 the plaint- 
iffs present advisers would not have been 
so instructed and that if they had been so 
instructed they would, when framing the 
second amendment, have gone back into the 
mists of antiquity for the purpose of found- 
ing their case on the 1999 mortgage. They 
could have pleaded and, as it turns out, 


‘proved their client’s case by reliance on the 


promissory note of 1922 and the mortgage 
If I had had to decide the point T 
should, I think, have shared what must 
have been Dunkley, J.’s view, namely that 
Mr. Joakim’s answer in cross-examination 
as a mistake due to his not appreciating 
where the answer led him; but it is suff. 
cient to say that Iam quite clear that we 
ought not to reverse the learned Judge’s 
decision on this question of fact. 4 

The third question—that of limitation— 
is at first view the most difficult in the case 
but the difficulties largely solve themselves 
if we bear in mind that we have before us 
the representatives of only one of the original 
mortgagors and are therefore not concerned 
with the rights of the representatives of the 
other who have let the suit go by default. 
I do not propose to indulge in any elaborate 
review of the authorities on this part of the 
case because as I find myself in complete 
agreement with what my Lord has said about 
them and in particular with his observations 
on Janaki Ammal Srinivasa (8)and Achole 
Sundari Debi v. Doman Sundrri Debi, 90 
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Ind. Cas. 774 (9). The law applicable is, Tthink 
undisputed to this extent, namely, -(1) ‘that 
the combined effect of ss," 20, as- now afnend- 
ed, and 21, Lim. Act, imposed on the‘plaint- 
iff, who does not here allege any such 
written acknowledgment as the proviso fo 
the former section contemplates, the burden 
of proving at least one payment of inter- 
est expressly as such by Ismail Eusoof 
Jeewa Karwa or some person duly autho- 
rized by him, between April 23, 1926, 
(being 12 years- before the second amended 
plaint was filed) and January 1, 1928, 
(when a written acknowledgment as well 
as a payment of interest became necessary 
to save limitation) and (2) that itis not 
enough for her merely to prove. that pay- 
ment, was made either by or on behalf of 
Eusoof Jeewa Karwa or of his co-mortgagor 
without showing which or that a payment 
in gross by Eusoof Jeewa Karwa was law- 
fully appropriated to interest by or on behalf 
of the mortgagee. - , 
Mr. Clark. sets about the discharge of this 
burden by proving, by the evidence of 
Mr. Joakim supported by the books of his 
company, that a payment of an amount 
precisely equal to the interest then due was 
made by somebody on December 30, 1927, a 
few days after that payment fell due. He 
then proves by similar evidence a whale 
series of similar payments since that date, 
each of them round about:a date when 
interest would be payable, down to 1935. It 
seems to me quite clear, and I do not think 
any of the authorities conflict with this 
view, that the learned Judge was on this 
uncontradicted evidence justified in. infer- 
ring that the payment on December 30, 
1927, was a payment ofinterest as such by 
somebody. 
It is true that some kind person might from 
1927 to 1935 have been benevolently but 
voluntarily paying the mortgagors’ interest 
‘for them without their knowledge, and it is 
true that Messrs. Balthazars might have 
been paying it themselves by means of hook 
entries for the purpose of defeating the 
statute. The former contingency appears to 
me unlikely, and the latter fantastically so. 
Not only would they, as reputable people, 
not have dreamt of doing anything so dis- 
honest, but also they would not have done 
anything so silly as by faking their books 
to make themselves accountable to their 
principals for money they had never in 
fact received. Section 114, Evi. Act, in 
effect provides that the Court may use a 
little commonsense. It would, I. think, be a 
conspicious failure to use any either to 
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Abe reduced rate. 
Who then was that somebody gy 
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draw no inference from ‘the fact of these 
payments at allor, in the absence of any 
evidence to suggest it, to infèr that all 
these payments were, and in particulayjthat 
the payment of December 30, 1937, was, 
made by some person other than one or 
more of those who would unnaturally be 
expected to make payments of interest, 
namely, the mortgagors. PA 

Is there then anything to justify the in- 
ference that the male mortgagor was that 
one, if it was ‘only one? Mr.: Clark asks us 
to say that such an inference can be drawn 
from the fact that the «mortgagors were - 
brother and sister. To that proposition I 
cannot agree. A Buddhist husbandis not as 
such his wife's agent, (First Appeal No. 53 
of 1938 U. So Maung v. J. Thom (17) and I 
can see.no reason, why a Muhammadan 
brother should as such be his sister’s, even 
if, as here was in evidence the sister is a 
pardanashin lady. If hẹ is an agent to 
pay interest, what, one may ask, are the 
limits of a brother’s ogtensible authority qua 


-brother? “If one imagines the chaos’ that 


might result ‘whenever there’ was a large 
family, of whatever race if all the brothers 
each pledged all their sisters’ credit and 
each sold all their sisters’ property each to’ 
different persons one realizes without diffi- 
culty that this suggestion cannot be well 
founded, and Mr. Ray has cited ample autho- 
rity against it. But Mr. Clark has a better 
car@in his hand than that. In none of the 
cases to which Mr. Ray drew our attention 
on this point did it appear, as here it does, 
that one of several co-mortgagors applied 
for and obtained a reduction of the rate of 
interest, after which interest was paid at 
This,- it seems to me, 
points clearly tothe conclusion that if the 
payments. before his application were not 
made, at the time they were made, by 
the applicant they were ratified by him : 
since the subsequent punctual payments of 
money at the reduced rate and of no.more 
money raise the inference- that there were 
then no arrears -of interest and almost must 
have been made by the applicant, or with 
his knowledge and ‘approval, since without 
information received from him nobody on 
behalf of the mortgagors could well have 
known of the reduction. That disposes. of 
the appeal, and I agree with the order 
which my Lord -the Chief. Justice proposes 
and also with his observation as to what its 
effect as regards interest will be. 


Dei Appeal dismissed. 
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“58 MOHAMMAD ARIF alias SUPAN— 

gr APPELLANT 

a EA versus’ . i 

EMPEROR— OPPaSITE PARTY 7 
Evidence Act (I of 1872); s. 32 (1)—Dying dec- 
taration—Assailant not recognized—Possibility of 
naming suspected person as assailant should not be 
ignored:by Court—Dying declaration, when can be 
acted upon, for convicting accused without corrobora- 
tiow—Duty of Court in this respect—Prosecution 
attempting to improve and develop evidence at suc- 
céssive stages—Special caution is necessary in deal- 
ing with dying declaration—Serious room for doubt 
18. to whether dying declaration includes matter 
suggested to deceased by outsiders—Value to dé at- 
cached to it. 

Althvugh it is improbable that a man who has been 
stabbed and has been able to recognize his assailant 
would omit to name the actual assailant and instead 
give the name of some other person in his dying dec- 
laration, yet in case#® where the assailant has not 
been recognized the Court must not ignore the possi- 
ble temptation -that there may be, if one has grounds 
for suspecting any person, go name that person as 
having been actually and possitively identified. The 
danger of this kind of wrong identification has to be 
borne in mind in dealing with what are called dying 
declarations. There is no absolute rule that a dying 
declaration should not be acted on for the purpose of 
convicting an accused person even if uncorroborated, 
provided, that the Court is fully satisfied that it is 
true. But before so acting on it’ the Court will apply 
to it every test ‘of its genuineness and good faith 
which it is possible in the circumstances of the case 
to apply. [p, 186, col. 2.] : 

Where the prosecution evidence shows that dhere 
are signs of attempt to improve and develop it at suc- 
cessive stages special caution is needed also in deal- 
ing with a dying deglaration. [p. 188, col. 1.] 

When there is serious room for doubt as to whe- 
ther the contents of the dying statement include 
matter suggested to the deceased by the outsiders, this 
is a circumstance which cannot be ignored in estimat- 
ing the value to be attached to it. | 

Cr. A. from a judgment of dhe Sessions 
Judge of Gaya, dated November 7, 1940. 

Messrs: Khurshed Husnain and Ashique 
Hossain Akbari, for the Appellant. : 

The Assistant. Govt. Advocate assisted by 
Mr. Avadesh Nandan Sahay, for .the Crown. 

Rowland, J.—The appellant . Mohammad 
Arif alias Supan Mian aged about. twenty 
years ' hag .been convicted by the Sessions 


. 


Judge of: Gaya ona tharge of murder of 


Sheonandan Singhand sentenced unders. 302 
of the LP. C. to transportation for life. The 
crime is said to have been committed on 
Monday: July 10, 1939,. at about 5. P. m. by 
stabbing Sheonandan: in .the abdomen with 
a brodd-bladed. knife: ab. Nawada on the 
bridge which cross: the river. Sheonandan 
pressing his hands to the wound walked with- 
out.-assistance to the. end of the bridge where 
he was picked up by a vrickshaw-wala 
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Shital Lal and taken to the hospital. “There 
he made a statement charging Supan the 
son of Hafiz Abdul Qadir with the crime. He 
received surgical treatment but died the same 
night. , f | 
“The trial was held with the aid of four 
assessors of whom two who were Muham- 
madan thought the accused was not guilty 
and the other two who were Hindus thought 
that he was guilty. The Sessions Judge in 
a.careful and considered judgment has ex- 
amined the evidence of the prosecution wit- 
nesses who have deposed as tothe events 
of that day and has found that most of 
them are unreliable and expresses doubt 
whether the alleged eye-witnesses were pre- 
sent at all. He, however, has based the con- 
viction of the accused in the main on 
the identification of Sheonandan himself 
along with the fact that on search of the 
house of the father of accused that night a 
knife was recovered which was on chemical 
examination found to be stained with blood, 
and partly also on the fact that whereas the 
accused had pleaded alibi saying that he was 
in Calcutta there is evidence which the 
Sessions Judge accepts to prove his presence 
in Nawada on the day in question. ‘As to 
the dying declaration the Sessions Judge has 
observed that he would not wish to attach 
any exaggerated or sentimental value to it 
though he finds it difficult to envisage cir- 
cumstance or motive so cogent as would in- 
duce a man mortally wounded to accuse a 
person other than his actual assailant. I 
would go so far in agreement with the 
learned Judge as to accept that it is improb- 
able that aman who has been stabbed and 


_ has been able to recognize his assailant would 


omit to name the actual assailant,and instead 

ive the name of some other person. But in 
cases where the assailant has not been re- 
cognized I think that we must not ignore 
the possible temptation that there may be, 
if one has grounds for suspecting any per- 
son, to name that person as having been 
actually and positively identified. The 
danger of this kind of wrong. identifica- 
tion has I think to be borne in mind in 
dealing. with what are called dying declara- 
tions. There is no absolute rule.that a dying 
declaration should.not be acted on for the 
purpose of convicting an accused person even 
if uncorroborated provided that the Court is 
fully satisfied that it.is true. But before so 
acting on it the Court will apply to it every 
test ofits genuineness and good faith which 
it, is possible in the circumstances of the 
case to apply. “aha. Si 

. Before coming to a discussion.of the. dying 
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statement itself I may first: refer ‘to some 
of the oral evidence. The Sessions Judge has 
doubted whether the alleged: eye-witnesses 
were, at.all present. It is: certainly’ clear 
that if i they were present ‘they haye 
not correctly described their own movements. 
They do-not corroborate the presence of each 
other. But if for the purpose of examina- 
tion we take their evidence at its face value 
there is’ much in it to lead to the view. that 


the ‘assailant of Sheoriandan may have been ` 


an’ unidentified: person. Jugal whose state- 
ment was ‘the first: to be “recorded by the 
Sub-Inspector out of all the alleged eye- 
witnesses told ‘the Police that he had noticed 
a boy aged’ eighteen or twenty wearing a 
kurta and’ green lungi and it appears from 
the statement he made to.a Magistrate on 
July 18, 1939, that immediately after the 
incident he.told passers by that some Muham- 
madan bdy’ had stabbed Sheonandan. He 
has said inthe course of his evidence that 
he did riot know the name of accused till he 
heard it later, though almost in the same 
breath he admits having known Supan for 
three or. four’ years. On the face of his evi- 
dence, therefore, it would seem thai though 
he had ‘known-Supan for some time the per- 
son that hé saw stabbing and running away 
was: a, person unknown to him. The next 
eye-witness Jamuna claims to have seer a 
boy ‘running away .and.he says that Sheo- 
nandan pointed out'the boy and said that that 
boy has" stabbed me”: What this witness 
said .to the Police was that he saw. a boy 
running dressed in a kurta and green lungi 
whom he could not recognize. He did not 
give to the Police the name or the parentage: 
of the accused and even at the trial he had 
to admit that he ‘had seen him from behind 
only, sd that. his opportunity for identifie? 
tion at the best would be poor. The next 
witness Basdeo who at the trial identifies. and 
names ‘Supan as the assailant.of Sheonandan: 
had ‘said to. the Police that Sheonandan’s 
assailant was a man aged nineteen of short 
stature and fair complexion whom he would: 
be able to identify ifshown tohim. That 
statement is inconsistent with the assailant: 
having :been -a person who was known to 
Basdeo..from before-in which case one. 
would: -have ‘expected .Basdeo to give the 
name or at least the parentage. But Basdeo: 
in. his -evidence has admitted that:-he knew 
Supan from before.: The last of the so-called: 
eye-witnesses: is) Raghunath. Pandey and he: 
refers to a Muhammadan boy eighteen or nine- 
teen, years of age wearing a green lungi and 
astriped shirt. He says also that Sheonandan: 
told. him that Ashraf and- Sabatul had held. 
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his hands-and that -g Muhammadan‘boy had 
‘stabbed. him. If there is'any truth at‘all in 
Raghunath’s evidence this” last statement 
would be very significant as indicatinig that 
of three- persons referred toby ‘Sheonandan 
the latter was able atthe time to name two 
but did not: name the third-and that would 
very strongly: support the inférence that the 
third person’ was unidentified. -This witness 
in the earlier proceedings-and inthe trial 
of Sabatul. and Ashraf’ which took place in 
the absence. of the ‘present accused did jot 
give Supan’s name bùt referred to ‘him as # 
Moslem boy whom ‘he: claimed to be able 
to identify if he should see him, It was 
much. to be desired that a, test idehtification 
should have. been held after the strictest 
possible precautions and indeed the father of 
this accused after the arrest in Calcutta-of 
the latter petitioned the Sub-Divisional 
Officer thal‘ arrangements might be madé 
for the accused to be sent to Central 
Jail, Gaya, after making special arrange 
ments to see that progecution witnesses should: 
not have an opportunity of seeing Kim at 
Nawadah Railway Station. But-nothing “was 
done about. this. The witness as-a matter‘of. 
course when: confronted with Supan.'as ‘the: 
sole accused in the dock had no- difficulty: 
in identifying him. > > > NE A 
Then there is‘the evidence of the: wih” 
nesses who claim‘ to have’ seen this accused: 
in Nawada on the day of occurrence whose: 
evidence is relevant from two points of View; 
firstly, as a negative’ to the plea ofealibs set 
up; and, secondly, as ‘lending force tothe 
prosecution contention that between the date 
of the crime and the time of his arrestin 
Calcutta the accused-was absconding. ‘There’ 


“would be naturally not so much. force 


in this contention if ib. were accepted that 
the accused had been in-Calcutta all tlie time: 
The witnesses who saw accused before the. 
occurrence are “Dhanu” Pasi and’ Gobind 
Thakur. Dhanu is a toddy’ seller’ and‘his 
evidence is that at about 2 or 2-30 p.m, four 
or five young men came to his shop ‘and, 
demanded -toddy. One of them was wearing 
‘a striped Kurta and check lungi and -He 
identifies the present accused as being that 
person. But in his statement to the Police 
he said that'there had been five persons‘ of: 
whom he named three’ and the inferenice- fol! 
lows that the other two were persons, un- 
known to ‘him. But ‘in--cross-examination 
he admits. that he had known Supan for 
four or five years and knew his name 
from before. Gobind’ Thakur -is‘ a- witness 
who:claims to: have seen‘ the- accused sit» 
ting onthe ‘bank-of the-river-at- abot’ 4530; 
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that is to say, shortly “before the occurrence. 
Thére is a, discrepancy in successive state” 
ments of this witness-as to whether he saw 
the agcused at 4-30 or 6 p-M. and the Ses- 
sions Judge was not. disposed to attach 
any value to his evidence. Assuming that he 
did see someone who might be considered a 
suspicious character in tle bed of the river 
the identification of that person may or 
may, not have been correct. 

‘Then there is the evidence of accused’s 
presence in Nawada after the occurrence 
and for this the prosecution relies on Kishun 
Pasi and on Babu Lachmiprasad, the Assis- 
tant Station Master of Nawada. The Assis- 
tant Station Master proves that a boy whom 
he described to the Police had bought a 
ticket for Asansol by the passenger train 
leaving Nawada at 7-21 p.m. He has not, 
however, identified the accused and so far 
as this witness is goncerned the criminal if 
was the person who bought the ticket may 
have beensome person other than the pre- 
sent accused. The other witness Kishun 
Pasi has told a rather curious story that 
at about sunset Supne eame and asked him 
for toddy and insisted on being supplied 
threatening Kishun with a knife “and 
said he would kill him as he had killed 
Sheonandan-Babu. He describes the accus- 
ed as wearing a kurta and green lungi 
ahd has said at the trial that he recognized 
him both by face and by voice. But when 
he was examined on July 13, 1939, before 
a Magistrate under s. 164 of the Criminal. 
P. C. he said that he recognized Supna 
by voice only and that owing to darkness 
His face was not visible. This is no recog- 
nition on which any reliance can be placed. 


A general comment may be made on all. 


this evidence that there are signs of attempt 
to. improve and develop it at successive 
stages- When one finds that tendency in 
the evidence generally special caution is 
needed also in dealing with a dying dec- 
laration. It has been admitted by the com- 
pounder of the hospital that a large num- 
ber of Hindus assembled on ‘hearing of the 
incident 
which Sheonandan was and talked to him; 
and it has been argued for the defence that 
the inference ought to be drawn that Sheo- 
nandan not having recognized his assailant 
was influenced by suspicions put into his 
mind by others in such conversation. In 
this connection it is pointed out that on the 
way: to the hospital Sheonandan did not 
disclose the name of his assailant either to 
the. rickshaw-wala Shital or to an acquaint- 
ance Suganchand Jain whom he met on the 
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way. The prosecution argued on the other 
hand that as Sheonandan had. suffered 
a severe -injury he must be supposed to 
have been anxious in the first instance for 
hig own treatment with a view to saving 
his life and that therefore he was not going- 
to stop on the way side to indulge in con- 
versation about the details of what had 
happened to him. The evidence is that 
Suganchand asked Sheonandan what had 
happened and he said a Muhammadan had 
stabbed him, that Suganchand asked him 
‘kis ne mara’ (who stabbed) and he said his 
condition was not good and asked Sugan- 
chand to come to hospital which the latter 
did. The ricksha-wala Shital Lal: says 
that he himself did not ask anything from 
Sheonandan nor did Sheonandan tell ‘him 
anything. The compounder says that imme- 
diately on arrival he asked Sheonandan 
what had happened and was ! told that a 
Mohammadan boy stabbed him with .a 
chhura. The expression may imply that 
the Muhammadan boy who had stabbed him 
was unidentified though such an inference 
does not inevitably follow. Then according. 
to the compounder after some conversation 
with outsiders Sheonandan asked that his 
statement might be recorded. There is seri- 
ous room for doubt as to whether the con- 
tents of the dying statement include matter 
suggested to the deceased by the outsiders 
and this is a circumstance which cannot be 
ignored in estimating the value to be attach- 
ed toit. Further more the dying declara- 
tion itself in several particulars is uncon- 
vincing especially as to the parts attribut- 
ed to Ashraf and Sabatul. In fact two suc- 
cessive statements were made by Sheonan- 
dan in the one of which he said that those 

persons caught him one by each hand 
and in the other he said that Ashraf caught 
his left hand and Sabatul caught his right 
hand and waist. I cannot feel that in .this 
case the dying declaration is one on which 
a and implicit reliance can safely be plac- 
ed. 


As regards the motive the Sessions Judge 
has observed that the motive of the outrage 
remains obscure. “The prosecution have 
attributed it to communal feeling between 
Hindus and Muhammadans and reference 
has been made to two previous incidents 
one arose out of the burial of a Muhamma- 
dan woman and the other out of some alleg- 
ed defilement of idols of Siva and Parbati. 
Sheonandan- no doubt was a person of some 
influence among the Hindus but the evi- 
dence is that in both these instances he. 
exerted his influence in favour of a compro- 
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mise between the two communities and in 
both cases a compromise was effected. - ` 
To what extent then are the dying decla- 
rations ‘corroborated’? The evidence -as to 
the presence of Supan in Nawadah that day 
seems to me to be little better than the 
‘direct evidence of the eye-witnesses and 
impossible to trust inthe matter of Supan’s 
presence. Then there is the finding of ‘the 
knife and it may be noticed that although 
there was stains of blood on it it could not 
be proved that the blood was human and 
it has not been proved that the accused 
.was af or about the time of accurrence re- 
siding in the house in which the knife was 
found.’ In the circumstances}. do not feel 
able to support the conclusion at which 
the learned Sessions Judge:has arrived or 
to regard the dying declaration as being 
sufficiently convincing in itself or sufficient. 
ly corroborated to form the basis of the 
conviction of this appellant. I would ‘allow 
‘the appeal and set aside the conviction, 
acquit the accused and.-.direct his release. 
Shearer, SI agree. ene 


B AN Appeal allowed! 
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NAGPUR HIGH COURT f 
First Appeal No. 33 of 1936 ' 
November 18, 1940 . : 
STONE, C. J. AND BOSE, J. 
KASHINATH VISHWANATH JOT AND 
AXOTHER—PLAINTIFFS—ÅPPELLANTS 
VETSUS 


BAPURAO axp OTHERS—RESPONDENTS 

Hindu . Law—Alienation—Alienation not binding 
‘on family as whole—Mother is no more bound than 
sons—iMortgage—Afier-born son, if can challenge— 
Cause of action—His rights—Nature- of alienatio 
in joint family—Member, if can own part of family 
property as-his separate property—Partition— 
‘Mother's share, when arises. É 

The mother is no more bound by an alienation 
which does not bind the family as a whole than are 
the sons. fp. 189, col. 2.] 

<n after-born son has no cause of action to sue 
for a, declaration that a mortgage is not binding on 
him nor canbe create a cause of action for himself 
by waiting until he .is dispossessed and then suing 
for Neate nor can he set up rights while he 
could not urge in a suit of his own by ‘way of de- 
fence when the, mortgagee sues. The cause of action 
to challenge the mortgage arises at the date of its 
execution and hence a son born and ‘conceived after 
that date cannot challenge the mortgage though he still 
has aright to redeem. 191 Ind. “Cas. 241 (Q), ex- 
plained and applied. {p. 199,4c0l. 2.) 

The real alienor according to orthodox Hindu ideas 
is the family and not theindividual who puts his sig- 
natate to the deed. fp. 191, col. 1.) 

. An individual member of a joint Hindu family can 

4 own. separate property. The “family can by agree- 
iment. break off'a picce of its property (whether 
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tangible or a share) and hand it over ta one of, its 
members for him to have and to hold as his separate 
estate. They can do this just as effectually and. com- 
pletely as they could to a complete gutsider, an? yet 
In ‘any- one -of ‘these “ways itis fossible 
‘for an individual member to-acquire for himéel? . as 
his own separate property a part of the family estate. 
Tp. 191, cols. 1 452.) 


Under Hindy, Law . the mother’s share does . ‘not 
acérue until the family partition. | 
- E. A. from .decree the the Con of 


the: _ Additional ee Judge; Akola, dated 
December. 19, 1935. 


Mr. A.V. Khare with Mr: w. B. Pandhan 
kar, for the Appellants. | 


Mr. S. A. Sohoni, for Respinident No. i 

Mr. V. K. Rajwade,, for Respondents 
Nos. 2and 3. .- 

Mr. A. Ahmad, for Resporident No: 4+ 

My. B. L. Gupta, for Respondents Noi. 6 
and 7. 


Judgment.—A fter Ta decision of” thie 
Full Bench only two points remain. The 
first relates to the ields S. No: 17,..5/2, 
6/2, 63/2 and 88. Both sides are agreed’ that 


„the'shares which the 6th and 7th defendante, 


Janrao and Dnyandeo, have in these fields 
should be released from the mortgage. But 
they are not agreed about the extent” of 
their shares. 

According to the learned.Counsel for’ the 
plaintiffs. the family consists of ° Govinda 
(defgndant No. .4), .and his two sons; Janrao 
‘and Dnyandeo, (defendants Nos 6-atid‘’7), 
and the mother of the sons, the 5th, defen- 
dant Saraswatibai. The «learned ` Cotinsel 
contends that each would have, a share’ on 
partition and therefore the extent on the. 
‘6th and 7th defendants’ interests is -only 
1/2 and so that is all that can be released. 

. The contettion of the other side is that 
if the mother is taken into account ther her 
share would also have to be excluded and 
that would leave the plaintiffs with only 
1/4th. But, they say, no question about 
her share has been raised hitherto and so 
all they claim is 2/3rd. We think this is 
sound. If the mother’s rights are to be 
taken into account, ghen the plaintiffs can 
only get 1/4 because the mother is no more 
bound by an alienation which does’ not 
bind the family as a whole than are the 
sons. But, as Counsel for the defendanis 
admits, no question about her share has 
been raised, and in any event her share 
does not acerue until the family parti- 
tions: (which it has not done hitherto), 
therefore all that the defendants can‘claim 
is 2/3rds. We accordingly direct that a 
2/3rd Share in the fields mentioned be re- 
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-leased from “the ‘mortgage and ‘be excluded 
Hóm the decrée. $ 

“hE ‘next guestion, is. more difficillt, and 
pivots . ' around - the ` decision :. of. the - Full 
‘Bench. : Ealji’'s son’ Bapurao : (now - the 1st 
defendant)-was born on- December 9,.1926. 
The .cause of -action on the mortgage ‘which 
this suit seéks to- enforte did mot accrue 
till March 21, 1927. Therefore, Bapurao 
‘was, boin. ; after’ the: ‘mortgage (which is 
ated “March: 21,1922), was executed and 
before the cause of action ‘on it accrued. 
“Bapurao’s. learned -Counsel relies on the 
following passages in~the Full Bench deci- 
‘sion (Kaghinath v. Bapurao (1) ): 


. "The cause of action arises at the’ momen the 
‘blienee enters’ into possession where the ‘suit is -for 
possession. It may be there are other causes’ of action 
arising at different dates. 

Whichever cause of action is in ‘question it 
belongs to those in existence when the cause of action 


arises. 
x 6; sa * 


“Tg a co-parcenér “is not in existence When ‘such a 
“cause of action arises he cannot sue. 

: When the co- parceners ane ‘defendants different con- 

sider ations arise. 
Ih is, ar gued by: him that. Bapurao was 
vin. ‘existence when the cause of action in 
this suit arose and consequently" had he 
:been :a-plaintiff he could have sued. for a 
declaration that the mortgage did not bind 
Jim; and if he could have ‘done that, then 
she: can: set; up the same- right by way of 
defence. It is also atgued in the alterna- 
tive. that even if he. could ` not have*sued 
‘the. Full Bench decides that ‘different con- 
isiderations apply in the case.of defendants 
and therefore, as-he is in. possession, he can 
are ge the mortgage. 

‘This is not a proper. interpretation of 
our decision.: The question referred was 
‘whether an after-born co-parcener can chal- 
“lenge. an alienation made before the date 
of his conception. It was assumed all the 
way through the arguments, and that as- 
sumption underlies much of our opinions, 
.that if he could challenge the alienation 
“by way of suit he would also be able to do 
so by way of defence. The test was whe- 
ther he could sue and as that answered 
the other question attention was concentrat- 
ed on the first point. 

As regards the other point, namely, that 

“when. the co-parceners. are defendants dif- 
ferent considerations arise”, it was not deve- 
loped because the case was not argued from 
that angle. . It was never doubted ‘or con- 
tested. that, the after-born son has a right 


-of redemption indeed that is why he was 

Q) IL R, (1940) Nag. 573, (618); 191 Ind. Cas. 
‘bal: A: L R. 1940 Nag. 305; 1940 N D J 526; 18 RN 
168.7 
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joinéd:sas>a defendant .to-this suit but as 
advantage has been taken of: this sentence 
in thd ‘Full Bench decision by the learned 
Counsel who appearéd before ‘us but who 
had :not appeared either at the earlier stage 
of: the case or before the Full Bench, 
it will be necessary to explain. what “was 
meant. 

‘A mortgage splits the bundle of rights 
which constitute ownership into two parts. 
One- part passes out of the mortgagor and 
goes to the mortgagee... This is the trans- 
fer of the interest spoken of in s. 58 (a) 
of the T. P. Act. The other part remains 
in. the mortgagor and constitutes the right 
to redeem. As we say it has never been 
doubted that. the right to redeem resides 
‘in the: family.: even: “after the mortgage and 
that therefore . the after-born son obtains an 
interest in that right by birth the moment 
he is: conceived. The: dispute in this case, 
and- before the Full Bench, did not: ‘touch 
that-right at all. The arguments there were 
confined; so far as. mortgages are cOn- 
cerned, (and this is a mortgagé case), to 
the’ other part of the bundle of rights which 
pass to the mortgagee. Those rights pass 
under the mortgage. Therefore unless the 
mortgage can be challenged the mortgagee 
is entitled to have those rights, enforced. 
The Full: Bench decides that if the chal- 
lenging co-parcener is born’ (or to be more 
accurate, conceived) after the cause of action 
arises, then he cannot challengé’ the aliena- 
tion: 

But the cause’ of action spoken of there 
is the cause of action which accrues to the 
after-born son ‘to challenge ‘the alienation 
and not to the cause of action which àc- 
crues to the alienee to enforce his transfer. 

NThe. cause of action to challenge .a mort- 
gage’ accrues at the date of the mortgage. 
A suit for a declaration can be filed the 
moment the mortgage is executed. In other 
cases the cause of action would accrue at 
other times, for example, in the case of 
dispossession .by a trespasser, it would 
accrue .at the:date of the dispossession when 
the right to-sue for possession first accured; 
so also in the 6ase of an unregistered sale 
or mortgage which requires registration. 
We did” not mean that in the case of.a 
‘mortgage, though the after-born son has 
‘no cause of- action to- bring a declaratory 
sújt he tah create a Cause of actiòn for 
himself by waiting until he is dispossessed 
and then suing for possession; nor did we 
mean that though’ he could: not have suetl 
for a declaration he , can -set úp- rights 
which he could not urge ina suit- of hia 


K 


T941- 291 
own, by away”. ‘of “defence ‘when the , mort- axtremes lies another possibility. ‘The family 
gagee gues. In the’ view we- “takes the can by. agreement break off a piece-Of' its 
after-born son, has’ no ‘cause of action at property - ‘(whether tangible ‘ona share) énd 
all if the transfer is, good,, at the time, or hand it over to one “of its members for 
if it must be deemed to have been good him +o have ‘and-to”hold ‘as his- separate 
by reason of the.co-parceners in being at the estate. - They can do this just as effectutally’ 
date of the alienation: not choosing “to chal- and completely as they could “to a complete' 
lenge it ‘within -the the time allowed hy law. outsider, and yet remain joint. In any one of 

In the Full-Bench ‘case we were both these ways itis possible for- an ‘individual 
agreed’ as to’the conclusion and Bose, J. member ‘to acquire ‘for himself as his- own 


KASHINATE: VISHWANATH JOT V- BAPURAŬ (NSG) | 


fully. concurred ‘with the view taken. by 
the Chief Justice but he also felt that the 
matter could be traced back even further 
than the Chief’ Justice’ had ‘gone and that 


separate ~ property a part of the family 
estate. 

‘Tf they partition iey can assign to any 
given member any part of the property’ 


the root .of the rule. is -to be found in. the they: please. It does not matter whether it, 
doctrine ‘of national: ‘partition, > According’ is equal to his share or not. Jt does not 
to his view there is no ‘escape from- the’ matter that it comprises the entire family 
logic of the ancient and rigid ‘Hindu’ Law estate: “That is their affair. If they are 
position which , is. still followed in Allaha; satisfied nobody else can question their 
bad unless the doctrine of notional partition action except that the after-born son may 
is introduced. in certain limited circumStance claim to 
“As he’ pointed , out, epoording to ortho- reopen such’ a’ partition: ” ' Those circum- 
dox Hindu notions all ` family property is stances are’ set ` out at p. 619“ of the Full 
owned by. the fluctuating entity known as Bench decision: by Bose, J. in his opinion. 
the joint - family; No “individual co- -par- So also; if the family chooses to gift- its 
ċener owns any. Jart of that ‘property’ as entire estate to a stranger. If the family 
an individual:: Until’ partition he has no agrees,. there is, an end ‘of the matter. ‘The 
separate rights: and. no separate share. He property transferred - goes and is lost to the 
has no sepataté “existence . for those pur- 
poses. His ‘identity is mer ged in the family thing to which the after-born son can suc- 
as conipletely:-as; an 0unce > of water or sand. ceed. The position is the same if the trans." 
is nietged in-the - gallon or pound of which fer is made to a co-parcener. In his case 
it forms. a part, and until . partition his 
separate.’ danti cannot be distinguished. tion as the whole or part of the, share: 
for these purposes any more than can that which he is to receive when and if. the 
of: the once of water or sand.’ If there is family divides, or it may be a pure’ gift; 
an alienation it, must be the ‘family’ as ai or. it may be ‘for any other: consideration. 
complete whole “which ‘alienates: If ‘not, But it is. clear that such transfer came ‘Pe 
there is-no alienation. There is nobody to made provided the whole family agrees. 
alienate. There is nothing which: this no- Of course the members of the family 
body can own to ‘alienate. It is true that” then in being (or the after-born son in the 
the family either acts as a whole, each mem- circumstances mentioned) could.‘get such an 
ber joining in the alienation, or.that it agreement set aside if suitable ’ ‘grounds’ 
acts through thé manager-or whoever ‘else existed, or they could show that they had 


is‘invested with authority to act’-on its never agreed, but. if the agreement and’ 


behalf. . But .the real alienor according to transfer were really made, they: would be 
orthodox: ‘Hindu ideas is the family and not binding’ and valid until avoided.’ ‘All ‘this 
the individual who puts his signature tothe is, we think, commonplaces. The next step 
deed. is not as easy. 

‘But the moment there is a partition, The inconvenience of ‘the orthodox posi- 
however partial it may be, the moment. a tion was early recognised though its logic 
piece of property, whether a plot of land is inescapable and attempts ` were made to 
or an ascertained share, is broken off from break away from it. This caused a split: 
the whole and given to an individual mem- in which one sidé adhered and still adheres,’ 
ber as his separate estate’ of course he can as in Allahabad, to the. extreme ‘orthodox. 
do what he. likes..with it. An individual “and logical position, while the other took 


member of a joint Hindu family can own a more liberal attitude which ‘has resulted: 


separate property and a joint Hindu family in the view we take of. alienations in this 
Gdn, Separate and yet, not divide its estate Province. But the difficulty all through 
by- ‘metes and bounds. In’ between these *Page of I L R 1940) Nag.—_[ Hd] 
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family from that moment and there is no- 


it may be made in anticipation ` of -parti- 


- mortgage here arose- on 
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haé ‘been to trace this down to some logical 


‘and legal: principle.. Bose, J.. has endea* 


vowred .to dg this in his opinion in the Full 
Bench case and--according, to. his view the 
more liberal among the early commentators 
developed what we might term the prin- 
ciple of notional. partition, that is to say, 
they regarded a transfef first as a parti- 
tion, partial or. otherwise, which was, im- 
mediately followed by the alienation. Looked 
at front this point of view the family is 
deemed to separate off the alienated pro- 
perty from the rest of the family property 
and- hand it over to the alienating mem- 
ber. Ag, we have shown this can be done 
in several ways and it does not matter for 
these purposes -which is selected because 
they all come .to the same thing in the end, 
namely, that the property passes completely 
out of the family and is lost: to it from 
the moment of ethe alienation. . Nor does 
the fact that any co-parcener then in being 
has the privilege of avoiding this. notional 
partition make it any the less -binding till 
avoided.. If they choose not to- avoid it 
or to challenge it, it stands, and if they 
die before doing so, their right to avoid 
lapses and no one else not claiming through 


or under them can exercise it on their. 
-behalf. z 


+ But whether this. ratio decidendi, which 
is that of Bose, J. is right or not (and. we 
can see difficulties, as for instance where 
there are minors- at the date of the aliena- 
tion) We are both of opinion that the Full 
Bench decides that the son who is born 
or conceived after the cause of action to 
challenge the alienation arises cannot do 
so. .The cause, of action to challenge the 
: March. 21, 1922. 
Bapurao was born and.concéived after this 


and so he cannol challenge the mortgage 


though-he still has a right to redeem. | 

As, in our view, the Full Bench was de- 
cided ‘the point,” it will be idle to examine 
the cases cited at-the last hearing because 
we cannot now reopen the question.. 


The restlt-is that the. appeal succeeds. 
except as regards.~the 2/3rd share in the 
specifiéd aboye belonging” 


fields we have 
to the 6th and 7th defendants: The decree 
of the lower Court will therefore be set 


aside and a foreclosure decree will now be’ 


passed in the plaintiffs’ favour in respect 
of all the mortgaged property except the 
9/3rd share mentioned above. The costs of 
the suit and of the appeal will be paid 
hy the defendants. A further six months. will 
be allowed for redemption. 

= D. i Appeal allowed. - 
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-LAHORE HIGH COURT | - 
First Appeals Nos. 26, 37, 38 and 43 of 1939 
: June 7, 1939 . 
TEK CHAND AND DALIP SINGH, JJ. 
i Thakar HARI RAM—APPELLANT. 
` versus 
CENTRAL GOVERNMENT THROUGH 
SECRETARY, COMMERCE 


- DEPARTMENT, DELHI—RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. I, 7. 3 
~~" Necessary © and *“ proper” party, distinction 
between—Tea Control Act (VIII of 1938), s. 7 (2)— 
Appeal under s. 7 (2)—Central Government or Tea 
Licensing Committee, if necessary party—Joint con- 


` troller, if can engage Counsel in absence of arithori- 


ty from Committee. 
he distinction between a “ necessary °’ and a 
‘“»rope? ’’ party. to an action, appeal or other pro- 
ceedings, is well recognized. A ‘‘ necessary ” party 
is.one, whose presence on the record is enjoined by 
law,.or in whose absence no effective decision can at 
all be given. Without such party the action, appeal 
or proceeding is not properly constituted and is liable 
to be dismissed on this ground alone. A ‘ proper ” 
party, on the other hand, is one whose presence is not 
essential for the constitution of the suit, appeal or prc- 
ceeding, but whom it may nevertheless be desirable, 
or even necessary, to have before the Court in order 
to properly, or completely and adequately, adjudicate 
on the matter involved. It is the duty of the person, 
bringing the action, appeal or proceeding to implead 
all “ necessary ” parties to it and his omission to ‘do 
so is a fatal defect, which if not remedied, with the 
permission of the Court within the period prescribed 
by law, results in its dismissal. No such duty, how- 
ever, is cast on him inthe case ofa ‘ proper” party 
nor does the absence of such a person from record 
iad such serious consequences. [p. 194, col. 
In appeals under s. 7 (2), Tea Control Act, it is not 
necessary for the appellant to make the Central Govt., 
or Indian Tea Licensing Committee a party -to the 
appeal. The Court may, however, issue notice to the 
Committee to appear and support its decision, or the- 
Committee may apply to be permitted to be heard, and 
if necessary to lead evidence to show that its order 
was correct. Similarly, in- some cases the Central 


principle is involved, and the Court may permit it to. 
oso. Suprokash Das v. Indian Tea Licensing Com- 
mittee (1), explained, Tynemouth. Corporation v. 
Attorney-General (2), 109 Ind. Cas. 618 (3) and 103 
Ind. Cas. 533 (4), distinguished. [p. 195, coL 1.] 
. The joint controller cannot engage or instruct a 
Counsel on behalf of the Tea Licensing Committee in 
the absence of any rule, or resolution of the Committee, 
sma the joint controller to do so. [p. 195, col. 


Syste also might like to be heard if any question of 


F. As. against an order of Dalip Singh, J., 
dated April 5, 1939. 

Mr. Mehr Chand Mahajan, for the Apel- 
lant. ; A 
_ Mr. M. Sleem, Advocate-General, for the 
Respondent (Central Govt.). 


Mr. Ishwar Das Khanna, for the Indian 
Tea Licensing Committeee. 

Tek Chand, J—Four Appeals, F. A. O. 
Nos.'26, 37, 38 and 43 of 1939, have been 
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preferred’ to this Court “under s. 7 (2), Tea 
Control Act, 1938, ‘by the “owners” gf four 
téa-estates in Kangra District against certain 
orders of the India Tea Licensing Com- 
mittee passed «under s. 14 of the Act. The 
appellants in the four appeals respectively 
are, Thakar Hari Ram of the Hailaynaggar 
Tea Estate (F. A. O. No. 26); Mastak Chand 
of the Kaulpur Tea.Estate (No. 37); Manak 
Chand of the Talasham Tea Estate (No. 38) 
and Onkar Singh of the Onkar Singh Tea 
Estate (No. 43). In two of the appeals, namely 
F.A. O. Nos. 26 and 43 the sole respondent 


‘impleaded is the Central Govt. while in the - 


other two appeals, (F. A. O. Nos. 37 and 38), 
the Central Govt. and the Indian Tea 
Licensing Committee “through the joint con- 
troller” have both been made respondents. 
These appeals came up for hearing in the 
first instance before a Single Bench. There 
the first question raised was as to the frame 
of thé appeals under s. 7 (2) of the Act. The 
learned Advocate-General who appeared on 
behalf the Central Govt., stated that the 
Govt. was not a necessary party, that it had 
no interest in the. subject-matter of any of 
the appeals and that if‘did not wish to be 
heard. Mr. Ishar Das Khanna appeared on 
behalf of the joint controller in the two cases 
in which the Indian Tea Licensing Committee 
had heen impleaded and he applied for an 
adjournment to enable him to file certain 
‘documents which he urged, would assist the 
Court in coming to a correct decision on the 
points involved. He further urged that the 
Committee was an essential party to appeals 
under s. 7 (2) and that those appeals in which 
the Committee had not been impleaded with- 
in the préscribed period of limitation were 
not properly constituted, and should be dis- 


missed. Counsel for the appellants in thes? 


appeals contended, on the other hand; that- 
under the law it was not necessary for the 
appellants to implead any. party as 4 res- 
pondent, and that they had: impleadéd the- 
Central Govt. ex majori cautela, thè cases 
being the earliest of their kind in this pro- 
vince, and that the Central Govt. be struck 
off the record. He further urged that the 
“Indian Tea Licensing Committee,” though 
a body created by the statute, was not a 
legal persona that the joint controller had. 
no lawful authority to represent’ 
it in legal proceedings and that if the. 
Court permitted the Committee to present its. 
case in these proceedings, it would only he. 
done by Counsel, who had. been instructed 
by all its members and not by the joint con-. 
troller. As the cases were of first impression 
and the Act or the rules framed thereunder 
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did not contain any specific provisions deal- 
ing with the points raised, the appeals were 
referred to a Division Bench. , s 
Before us, the matter was argued at con- 
siderable length but eventually all Counsel 
were agreed that under the Act, as it stands,. 
it was not legally necessary for the appel- 
lahts to impleaded any party as a respondent: 
in such appeals. The appeal to the High 
Court. under the Act is a very peculiar pro- 
ceeding. It is an appeal to a judicial tribu- 
nal against an administrative order passed 
by the “Indian Tea Licensing Committee,” 
constituted under the Act to control the 
export of tea and the extension of its culti- 
vation in India. The only provision ih the 
Act dealing with the matter is contained in 
s. 7 (2) which gives an appeal to a tea-estate 
aggrieved- by an order passed by the Com- 
mittee under s. 14. But the tea-estate con- 
cerned is given the choise of the forum of 
appeal. It may prefer the appeal either to 
the Central Govt. or the High Court ab its 
option. But once it has made its choice and” 
lodged the appeal either in the High Court 
or- the Central Govt., this will bar an 
appeal to the other. There is no other 
provision in the Act dealing with appeals. 
Certain other sections of the Act confer the 
power to make rules and the only rule, 
which contains a reference to appeals is 
No. 10 of the rules framed by the Central | 
Govts and promulgated in notification No. 201 | 
(3)-T. R. (I. E. R.)/38 dated July 16, 1938, 
which lays down that . ie ae 
‘an estate appealing under s. 7(2) of the Act to the 
High Court of the province within which the estate 
is situated shall at the same time intimate to the 


Central Govt. that an appeal to the High Court has- 
been filed.” gan =. A 


It was at one stage of the argument con-, 
tended by COunsel for the appellants that’ 
this rule contemplated that the Central 
Govt. is to be impleaded as á party respon-: 
dent in the appeal. But the rule doés not 
say so, and, as ‘tightly pointed.out by the 
learned Advocate-Geneial, the object of the 
rule appears.to be mérely “to give informa- 
tion to the Central Govt.. of the’fact that? 
an appeal had been Medin the High Court, 
‘so that the owner. of the estate concerned: 
may not, concurrently or subsequently, file 
air appeal to~ the. Central Govt. against: 
The ‘rule framed by the: 
Central Govt.. thus ‘throws no light on . thé 
point, nor has the High Court framed any 
rule regulating the procedure of appeals 
preferred to it under the Act. In the absence ` 
of any provision in the statute, or the-rules 
framed thereundér,.. it . cannot .be said 
that the ‘Central Govt. or ‘the Indian Tea 
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Licensing Committee is a-necessary party to 
the appeal. It may be that the Court, find-* 
inggit difficult to effectively adjudicate on 
the points raised in the appeal, may require 
the Committee to place before it all the 
Materials in its possession bearing on the 
matter and in most cases the Court will 
permit, or require, the Gommittee, as the 
only custodian of the materials on which the 
order under appeal was passed, to appear 
before it. -But this is very far from saying 
that the appealis not properly constituted 
because the Committee has not been implead- 
ed as a party respondent and for this reason 
it should be clismissed. 
` Mr. Isfar Das Khanna has placed before 
us acopy of the judgment, recently delivered 
by a Single Bench of the Caleutta High Court 
in Suprokash Dasv. Indian Tea Licensing 
Committee (1) (since reported in 43 C W 
N 820). Tn that-cgse a tea estate, which had 
preferred an appeal to the High Court under 
s. 7 of the Act had originally impleaded the 
Indian Tea Licensing Gommittee as a respon- 
dent, but before the date of hearing an 
application was made by the appellant for 
deletion of the name of the Committee on 
the ground that it was not a necessary party. 
This application was dismissed, the learned 
Judge being of the opinion that “the Commit- 
tee was a proper and necessary respondent” 
in an appeal under s. 7 (2). ‘This conclusion 
is based on the reasoning that the Committee 
is an administrative body empowered bf the 
statute eto take certain decisions on such 
materials, as may be available to it in order 
to enable. it to control the export of tea and 
fhe extension of the cultivation of tea, and 
that on appeal from orders passed by it, the 
High Court, in order to reach a correct deci- 
sion will not proceed ex parte bat 

“may think it necessary to allow the Committee to 
support its order by the materials before it or even to 
adduce, further evidence, as it might think necessary.” 

With great respect we agree with the con- 
elusion of the learned Judge as stated in 
the sentence just quoted, and in the deci- 
sion dismissing the application for the dele- 
tion of the name of the Committee from 
the record, once it hael been brought before 
the Court and the Court considered its pre- 
sehce necessary for the disposal of the 
appeal. We however think that this case 
does not support the contention originally 
put forward by Mr. Ishwar Das Khanna 
that the Committee isa “necessary” party 
to the appeal in the sense that the failure 
of-the appellant to implead it within time 
is, fatal. to the maintainability of the appeal. 


(1) 43 C W N 820; I L R (1939) 2 Cal. 277. 
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It is no doubt true that in an earlier part 
of the judgment in Suprokash Das v. Indian. 
Tea Licénsing Committee (1) the learned 
Judge has used the expression ‘necessary, 
party” and “proper party”, (if we may 
venture to say so with great deference) in- 
discriminately. But it is clear from the 
judgment that the intention was not to use 
the words “necessary” or “essential party” 
in the sense in which Mr. Khanna contends 
they were used. The distinction between a 
“necessary” and a ‘‘proper” party to an 
action, appeal or other proceedings, is, of 
course, well recognized. A “necessary” party 
is one, whose presence on the record is 
enjoined by law, or in whose absence no 
effective decision can at all be given. With- 
out such party the action, appeal or pro-. 
ceeding is not properly constituted and is 
liable to be dismissed on this ground alone. 
A “proper” party, on the other hand, is one 
whose presence is not essential for the con- 
stitution of the suit, appeal or proceeding, 
but whom it may nevertheless be desirable, 
or even necessary, to have before the Court 
in order to properly, or completely. and 
adequately, adjudicate on the matter involv- 
ed. As observed in Pomeroy on:Remedies 
(s. 330) : 


‘necessary parties defendants are those without 
whom no decree at all can be rendered : proper parties 
defendants are those whose presence renders the decree 
more effectual : and all the proper parties are those by: 
whose presence the decree becomes a complete deter- 
mination of all the questions which can arise, and of, 
all the rights which are connected with the subject- 
matter of the controversy.” . 

It isthe duty of the person, bringing the 
action, appeal or proceeding toimplead all 
“necessary” parties: to it and his omission 
to do so is a fatal defect, which if not. 


remedied, with the permission of the Court 


sithin the period prescribed by law, results 
in its dismissal. No such duty ‘however is 
cast’ on him in the case of a “proper” party 
nor does the absence of such a person from 
record entail any such serious consequences. 
There is nothing in the Indian Tea Control 
Act which might be taken to impose, ex- 
pressly or by necessary implication, on the 
owner of a tea estate, appealing under s. 7 (2) 
the duty to implead the Committee as a 
party or which lays down that on his failure 
to do so the appeal cannot be heard. Nor do 
the cases cited in Suprokash Das v. Indian 
Tea Licensing Committee (1) support this 
conclusion. In Tynemouth Corporation v. 
Attorney-General (2) all that Lord Davey 
laid down was that in appeals from orders 
passed by the Licensing Justices under the 

(2) (1899) A C 293; 68 LJ Q B 752; 80 L.T 633: 
63 JP 404,15 TL R 370, 
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Licensing Act, . - MAN 

“the only proper respondents to the appeal are the 
Justices themselves, who are served and maw appear 
the interests of the public to support their own 
ecision.” 


His Lordship did not say that the Justices . 


were “necessary” or “essential” parties to the 
appeal, in whose absence the appeal is not 
properly constituted. “Nor is this laid down 
in any of the other English cases cited in 
that jugment. They merely rule that the 
appellant as well-as the Justices may be 
allowed to lead further evidence in appeal. 
Similarly, in the Calcutta cases referred to, 
all that was held was that in appeals to the 
Court of Small Causes under s. 141, Cal. 
Municipal Act, 1923, from certain orders 
passed by the executive officer of the Cor- 
poration, the appellant must be given “an op- 
portunity of adducing evidence if he wants, 
to show that the decision of which he com- 
plains is wrong” Corporation ‘of Calcutta v. 
Sm. Jalajabasini Devi (3). Neither in this 
case nor in Corporation of Calcutta v. 
Keamuddin (4) was the question as to whe- 
ther the Corporation was‘a “necessary” or a 
“proper” party to such appeals was con- 
sidered, :?!'> feu 

We hold} therefore, that in appeals under 
s. 7 (2), Tea Control Act, it is not necessary 
for the appellant to make the Central Govt. 
or Indian Tea Licensing Committee a party 
to the appeal. The Court may, however, 
issue notice to the Committee to appear and 
support its decision, or the Committee may 
apply to be permitted to be heard, and if 
necessary to lead evidence to show that its 
order was correct. Similarly, iri some cases 
the Central Govt. also might like to be heard 
if any question of principle is involved, 
and the Court. may permit it to.do so. For 
the foregoing reasons, we would hold thate 
none of these appeals can be said to be 
improperly constituted. As the.Central Govt. 
does not wish to be heard in any of the 
four cases before ùs, we direct that its name 
be struck off in each case. There will be no 
order as to the costs of the Advocate-General, 
as the cases where of first impression and. 
the provisions of the Act relating to this 
matter were not clear. Though we have 
held that the Indian Tea Licensing Com- 
mittee is not a necessary party to these 
appeals, we think it proper to allow it to be 
heard in support of the orders complained 
of in each case. The Committee has already 
been impleaded -as a. party respondent- in 

(3) 32C W N 378; 109 Ind. Cas. 618; A IR 1928 
Cal. 450;47 OL J 315. ines 


(4) 31 C WN 1040; 103 Ind. Cas. 533; AI-R 
Gal. 802; 55 O 228;46C LJ 260... 
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F. A. O. No. 37 and F. A. O.No,-38 of 1939. 
“We direct that it be impleaded asa res- 
pondent in F, A.O. No. 26 and F. A. 0. 
No. 43 of 1939. : ia 

Mr. Ishwar Das Khanna has been instruct- 
ed by the Joint Controller to appear on behalf 
of the Committee in all these cases. But it 
appears ‘to us that in the absence of any 
rule, or resolution of the Committee, authd- 
rising the Joint Controller to engage and 
instruct Counsel on its behalf. Mr. Khanna 
cannot act or plead on behalf the Commit- 
tee. Mr. Khanna asks for time to obtain the 
necessary vakalatnama from the members of 
the Committee. We grant this pyayer and 
adjourn the case to June 20, 1939. = 

D. Order accordingly: 
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GOKUL PRASAD—DEFENDANT—, 
; APPELLANT 
versus 


Thakurain MAHADEL KUNWAR— 

. PLAINTIFF—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XLI, 
r. 27, O. XIII, r. 10, s. 100— Additional evidence— 
When can be allowed to'be produced—Record df 
another case sent for—Use of important documents 
in it, as evidence—Procedure to be followed—Fraud 
—Finding as to, is one of fact. . . 

In order to entitle the appellant to produce addi- 
tional evidence in the appeal the essential conditions 
required by r. -27 of 0 XLI°of the Civil P. C., 
must’ be satisfied. Where no attempt was made tą 
produce the docdments in lower Courts when they 
could have been produced and they are not required 
by the Court to enable it to pronounce judgment or 
for any other ‘substantial cause, such additional 
documentary ‘evRlence cannot be admitted in appeal. {p. 
197, col. 1.) . if 

The power to send for the.record of -another case 
and to inspect the same does not carry with it the 
power to treat the whole of: the record or a part 
thereof as evidence in the case. If upon inspection 
of the record the trial Court came across an impor- 
tant document as the summons which in its opinion 
either threw important light’ on the question at 
issue or was of material assistance int ascertain- 
ing the truth, it is opg to-the Court to adopt 
proper proceedings to have the document brought on 
the record and proved according to law before such 
document “can be used as evidence in the case. Mere 
summoning of the record .does not, however, render the 
entire record -ipso facto evidence in the-case. 18 Ind. 
Cas. 857 (2), 98 Ind. Cas. 881 (3), 111 Ind. Cas. 361 
(4) and 131 Ind. Cas. 374 (5), referred to. [p. 198, 
col. 1.) 4 i = 

The finding of the lower Appellate Court on the 
question of fraud is a-clear finding of fact which can- 
not be challenged in second appeal. [p.:198, col. 2.] 

S. C. A. against the order of the District 
Judge, Gonda, dated April 14, 1937, | 


ga 
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. Messrs. Sri Ram and Lekh Ram, for the 
Appellant.. | : s 


“Mr, M. H. Kidwai, for the Respondent. 


Judgment.—This is a defendant’s ap- 
- peal arising out of a suit for a declaration 
filed by the plaintiff-respondent, which. was 
dismissed by the trial Court but has been 
decreed by the lower Appellate Court in 
appeal. - . P 
„The plaintiff-respondent brought a suit 
fox a declaration that the decree dated 
April 20, 1926, passed by the Subordinate 
Judge of Bahraich against her in favour 
of .the gdefendant-appellant is null and 
void on the ground of fraud and collusion. 
The plaintiff is the daughter of one Baij- 
nath and has two brothers, Mohan Lal 
(Not a party to the suit) and Gokul Prasad, 
the defendant-appellant. Baijnath got the 
plaintiff, Mst. Mahadei Kuar, married some 
time in 1887 to one Kanhaiya Lal while 
she was only 11 years old. Kanhaiya Lal 
made a.registered will on September 11, 
1889, by. virtue of which the plaintiff 
became. the absolute dwner of the pro- 
perty left by her husband. Kanhaiya Lal 
died on September 24, 1889, Kanhaiya Lal 
had-another wife Mst. Bhagwan Dei when 
he married Mst. Mahadei. Bhagwan Dei 
died -in 1916, Mst. Mahadei’s allegation was 
that Gokul Prasad filed a suit for main- 
tenance against her in 1934 and that in that 
suit he (Gokul Prasad) in replication alleged 
that he “had obtained a declaratory decree 
in respect of the “property owned and pos- 
gessed by Mst. Mahadei on April 20, 1926, 
in the Court of the Subordinate Judge of 
Bahraich. Gokul Prasad filed a copy of this 
decree anda copy of the written-statement 
purporting to have been filed by Raj 
Bahadur,. general agent of Most. Mahadei,; 
on her behalf in that suit. Mst. Mahadei 
alleged that she came to know for the 
first time about the aforesaid decree and 
the written-statement on April 13, 1934, that 
Gokul Prasad had filed a suit in 1926, to 
the effect that he was the reversioner of 
the property by virtgie of a certain oral 
agreement between. Baijnath and Kanhaiya 
Lal to the latter’s property and that this 
agreement had been admitted on behalf of 
Mst. Mahadei,in that suit. The plaintift’s 
case-was that,she was an old pardanashin 
lady who.,was not literate and could only 
sign her, name in Nagri and that Raj 
Bahadur; her . general agent, used to do 
pairvi in her.case on her behalf, ‘that she 
used to-sign papers at, the instance of Raj 
Bahadur. whom:she fully trusted, and that 
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Raj Bahadur having colluded with Gokul 
Prasad: had made a false admission of ‘his 
claim “and had got a decree passed against 
her by practising fraud. He denied the 
alleged agreement by virtue of which 
Gokul Prasad claimed her husband’s pro- 
perty as a reversioner. The plaintiff im- 
puted fraud both to Gokul Prasad and to 
Raj Bahadur. : S 
The defendant Gokul Prasad denied all 
the ‘allegations and asserted that the plaint- 
iff was fully aware of the suit of 1926 
and the decree passed in that case. and 
pleaded that the suit was not maintainable 
and was barred by the principle of res 
judicata. The plea of limitation was also 
raised in the case. an 
The trial Court held that the decree of 
1926. was not obtained by fraud or collu- 
sion. It further held that the. plaintiff 
knew of the decree from the very begin- 
ning and consequently the present suit. filed 
by her on April 14, 1936, was barred by. 
time. The suit was therefore, dismissed. ` 
The learned District, Judge in appeal set. 


aside the findings of the trial Court and 


decreed the suit. The defendant thereupon. 
preferred a second appeal to this Court. | 

An application under O. XLI, r. ‘27 of 
the Civil P. C. was filed by the defendant- 
appellant praying for the admission of two: 
judgments in appeal. One of these judg.. 
ments was passed by a learned Single 
Judge of this Court in Second Civil Appeal. 
No. 139 of 1935 on September 28, 1936, in a. 
suit for, maintenance brought by the defend-. 
ant-appellant against the plaintiff-respond: 
ent. The other document is also a judg-. 
ment passed by the Munsif of Qaiserganj, 
Bahraich, on March 18, 1937, in another 
Maintenance suit. It appears to us to be: 
necessary to dispose of this application 
before dealing with the appeal. : 

It is stated in this application that by. 
virtue of the two judgments sought to be 
filed in the case the matter is concluded by 
ss. 10 and 11 of the Civil P. O., as the points 
involved in this case were materially ‘and 
substantially in issue in the two cases decid- 
ed. by the two judgments. Having heard 
learned Counsel in support of the applica-. 
tion, we are of opinion that no case has. 
been made out for the ‘production of. 
additional evidence in the appeal. As. 
regards the judgment of the Chief Court, 
which is sought to be filed ‘in the case, it. 
may be noted that the suit in that case 
had been decreed by ‘the trial Court on 
May 18, 1934, and the decision’ of the trial 
Court was confirmed hy the lower Appel- - 


IN 


IN 
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late Court-on March 7, 1935. The present 
suit, was filed on April 14, 1936, and the 
written-statement was filed on May 11, 1936. 
The, judgment of the Chief Court was 
delivered on ‘September, 23; ~1936.° No 
attempt was however, made by the defend- 
ant to file thé aforesaid judgment before 
the trial Court in the present case and no 
plea under s. 10 or s. 11 of the Civil P. C., 
was raised on the basis of this judgment. 
The present suit was dismissed on Novem- 
ber 30, 1936, by the trial Court and was 
decreed in appeal on April. 14, 1937. The 
other judgment, namely the judgment of 
the Munsif of Qaiserganj, Bahraich, which 
was passed on March 18, 1937, could have 
been filed before the lower Appellate Court 
in the present case but no attempt was 
made to produce it: In the memorandum of 
appeal filed in this Court the plea raised in 
the application have not been referred ‘to. 
The application itself does not state reasons 
why.these documents were not produced in 
the lower Courts after they were available. 
In order to entitle the appellant “to pro- 
duce additional evidence in the appeal the 
essential, ‘conditions, required by r. 27 of 
O. XLI of the Civil P. ©. must be satis- 
fied. Weare of opinion that the require- 
ments of O. XLI, r. 27 (1) (b) and (c) have 
not , been satisfied in the present casv. 
According to sub-cl. (b) ofr. 27 (1) which 
was added. by the Chief Court, itis obliga- 
tory: on the party seeking to produce ad- 
ditional evidence in appeal to show that 
the evidence sought to be produced.. after 
the exercise of due diligence was not 
within his. knowledge. or could not be pro- 
duced by him at the time when the decree 
or order under appeal was passed or made, 


nor is the case governed by sub-cl. (e). of 


r. 27 of O. XLI of the Civil P. C., which 
requires that the Appellate Court can 
admit the document only if it requires 
the production of the document to enable 
it to pronounce judgment or for any other 
substantial cause. (See Parsotim v. Lal 
Mohar, L. R. 581. A. 254) (1). We, there- 
fore, see no reason whatever to admit the 
additional documentary evidence in appeal: 
and reject this application. i 

This disposes of the. pleas under, ss. 10; 
and 11 ofthe Civil P. ©. raised on behalf 
of the defendant-appellant for the first time. 
hefore thisCourt..° .. 270 f 

As regards the merits of this appeal, 

(1) 58 I A 254; 132 Ind. Cas.. 721; A I R 1931 
P Ç 143; 33 Bom. L R 1015; (1931) A L J 513; 
35-0 W N 786; Ind. Rul. (1931) P O 209; 13 L W 
16;:54 C LJ 1;12 P L T683; (1931)M W N 929; 
10 Pat. 654; yi LJ 489 (PO. 


it has been contended -on behalf of the 
defendant-appellant that neither’ fraud- nor 
collusion had been proved sin the cause. 
It is also contended that the lower Appel- 
late Court was not justified in holding that 
the procedure of the trial Court in summon- 
ing the record of,the suit of 1926 for in- 
spection was not warranted. ` 

So far as the latter contention is concerned, 
it appears that the defendant-appellant had 
filed a copy of the written-statement of Mst. 
Mahadei (Ex. A-12) filed in the suit of 1926 
on her behalf by her agent, Raj Bahadur, 
and in order to prove this and other docu- 
ments he had summoned the recerd: The 
trial Court discovered in ‘the record a sum- 
mons issued to Swami Dayal, another agent 
of Mst. ‘Mahadei, which according to the 
report made’ on it had been served. ‘Swami 
Dayal, who was produced by‘Mst. Mahadei 
in the present case, was no? questioned either 
on her behalf or on behalf of the defendant 
whether he had received any summons and 


whether it bore his signature and whether he ` 


had informed Mst. Mahadei of the suit. The 
learned District Judge recorded the opinion 
that the trial Court was not justified in using 
the sumnions of Swami Dayal as evidence in 
the case and consequently excluded it from 
consideration in coming to the finding-wpon 
the main question in the case. We are 


satisfied that the. decision of the lower Appel- 


late eCourt upon this point is ‘correct. 
Order XII, r. 10 (1) of the Civil P.O. lays 
down :— ate cee 

“The Court may of its own motion, and may: in its 
discretion upon the application of any of the parties to, 
a suit, send for either from its:own records or from 
any other Court, the record of any other suit or pro- 
ceeding, and inspect the same.” í 

This showg that-it is open tothe Court 
either of its own motion or on the applica- 
tion of any party to the suit to send for-the 
record ofa case and inspect the same. . Sub- 
el. (3) of r. 10 of O. XIII of the Civil P. ©. 
runs as. follows : : 

“Nothing contained in this rule shall be deemed to 
enable the Court to use in evidence any document 
which under the law of evidence would be inadmissible 
in the suit.” | > 


e ‘ = ` 

It is clear that the record had been sent 
for for the specific purpose of proving certain 
documents. ,The summons to Swami’ Dayal 
was not one of the documents which was in- 
tended to be proved as no copy of the sum- 
mons had beet produced in the case. Further, 
the stmmons was inadmissible in evidence 
without proof of the signature of SwamiDayal 
as required by s. 67 of the Indian Evi; Act. 
Section 35 of the Indian Evi. Act does not 
render the summons ‘admissible inasmtch.as 
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the signature of Swami Dayal purporting te 


have been made by him on the back of the. 


surimons cawnot be said to be an entry in 
any public or official book, register or record 
and made by a public servant in the dis- 
charge of his official duty. That being so, it 
is quite clear that the trial Court was not 
justified in using the summons as evidence 
in the case and relying upon it in support 
of its findings. The power to send for the 
record of gnother case and to inspect the 
same does not in our opinion carry with it 
the power to treat the whole of the record 
or a part thereof as evidence in the case. If 
upon inspection of the record the trial Court 
came across an important document as the 
summons in the present case, which in its 
opinion either threw important light on the 
question at issue or was of material assistance 
in ascertaining the truth, it was open to that 
Court to adopt roper proceedings to have 
the document brought on the record and 
proved according to law before such docu- 
ment could be used as evidence in the case. 
Mere summoning of the record does not, 
however, render the entire record ipso facto 
evidence in the case. In Punja x. Bhadu (18 
Ind. Cas., 857) (2) the lower Appellate Court 
sent for and inspected the record apparent- 
ly behind the backs of the parties attached 
the whole record to the file of the case and 
used as substantive evidence for the purpose 
of adjudicating upon the appeal. It wastheld 
that the ‘procedure was clearly irregular. It 
was futher held, that s. 165 of the Evi. 
Act, 1872, and 0. XIII, r. 10, Civil P. C., 
1908, are intended to arm the Court with a 
power of initiative in getting at the truth. 
But the act of sending for a document under 
s. 165, Evi. Act, or for a yecord under 
O. XIII, r. 10, does not ipso facto make 
such document or record evidence in the case. 
Tf the Court finds in the document or record 
so sent for relevant evidence, or a guide to 
relevant evidence to be found somewhere 
else, ‘proceedings must be adopted, if such 
evidence may be properly admitted at that 
Stage, to have it brought into the trial 
according to the pfovisions of law. A 
similar view has been taken by the Lahore 
High Court in Phullu v. Ghulam Nabi (A. 
I. R. 1927 Lahore 69 (2) ) (3), Abdul Ghani v. 
Paqir Muhammad (A. I.R. 1929 Lahore 78) 
‘4), Maya Dhariv. Chuni Lal-Panna Lal 
(A. I. R. 1931 Lahore 119) (5). ° 

As regards the: first contention, the Jearn- 

(2) 18 Ind. Cas, 857;9NL R11. wos 

(3) A I R 1927 Lah. 69 (2); 98 Ind. Cas. 881. -. 

(4) AIR 1929 Lah. 78; il] Ind. Cas. 361. 


(5) A IR 1931 Lab. 119;'131 Ind. Cas. 374; 31° P 
L R 926; 12°L L J290; Ind. Rul. (1931) Lah. 470: ` 
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ed District Judge upon a consideration of the 
evidence and the circumstances in the case 
came to the conclusion that Mst. Mahadei 
had no knowledge of the institution of the 
suit in 1926, that’she was neither informed 
by Swami Dayal, who was her general 
agent, of the service of any summons of the 
suit, nor by Raj Bahadur, another general 
agent. He also found that the written state- 
ment, purporting to have been filed on her 
behalf by Raj Bahadur, did not bear her 
signature and was not filed within her know- 
ledge or under her instructions. He further 
found that Ex. A-12 the application filed by 
Raj Bahadur to abide by the oath of Gokil 
Prasad, was not proved to bear the signature 
of Mst. Mahadei, nor were the particulars 
of that application explained to her. The 
statement of Raj Bahadur, who was examin- 
ed on behalf of the defendant was dis- 
believed and the statement of Mst. Mahadei 
plaintiff was believed by the learned District 
Judge. Raj Bahadur in his evidence admit- 
ted that Mst. Madadei did not sign the appli- 
cation, Ex. A-12, in his presence but that 
he give the application to one Jugul Kishore 
to take it to her and obtain her signature 
thereon. His finding in effect was that Mst. 
Mahadei was totally ignorant of the suit of 
1926 and the decree which followed. As re- 
gårds the ante-nuptial agreement between 
Kanhaiya Lal and Baijnath set up in the suit 
of 1926 to the effect that Gokul Prasad would 
succeed as a reversioner upon the death of 
Mst. ‘Mahadei to the property left by 
Kanhaiya Lal, the learned Judge came to the 
conclusion upon a consideration of the entire 
circumstances of the case that such an agree- 
ment was not established. His final conclu- 
sion was that Mst. Mahadei had been de- 
Tiberately kept in the dark about the suit of 
1926 and the decree against her was obtained 
fraudulently. It cannot be denied that active 
concealment of the proceedings of 1926 result- 
ing in a decree being passed against: the 
plaintiff is clear fraud and vitiates the decree. 
The finding of the lower Appellate Court on 
the question of fraud is a -clear finding. of 
fact which cannot be challeged in second 
appeal. 

There is no substance in this appeal, which 
is accordingly dismissed with costs. 


s. “© n « Appeal dismissed. 
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` PATNA HIGH COURT 
Appeal from Appellate Decree Nos736 
y of 1939 5 
á December 20, 1940 
Harriss, C. J. AND MANOHAR LALL, J. 
RAJA JHA—DEFENDANT—APPELLANT 
Versus 
RAMCHANDRA JHA AND oTHERS— 
DEFENDANTS—-RESPONDENTS 

Bihar Tenancy Act (VIII of 1885 as amended in 
1934), s. 26-N, whether applies where transferee had 
been lawfully ejected in execution of proper rent 
decree before amending Act came into force. 

Though s. 26-N, Bihar Ten. Act, was expressly made 

retrospectiva it could not affect rent decrees which had 
been obtained and which had been fully executed pre- 
vious to the section coming into force. The section 
would apply to all cases which had not been the 
subject-matter of litigation or which were actually the 
subject-matter of litigation when the amending act came 
into force, namely, on June 10, 1935. The section can 
have no epplicaden whatsoever when the transferee had 
been lawfully ejected before the Amendnig Act of 1934 
came into operation. 160 Ind. Cas. 105 (2) (1), relied 
on. : 
Hence where a decree when obtained was a proper 
rent decree and in execution of that decree the auction 
purchaser had obtained .the possession of the lands pur- 
chased by him and ejected the transferees of the tenant 
in due course of law before the Amending Act of 1934 
was even passed and long before the Act actually came 
into force, s. 26-N cannot affect the rights of the auction 
purchaser. 


A. from a decision of the District Judge 
of Darbhanga, dated May 23, 1939. an 


-Messrs. Hareshwar Pd. Sinha and R. K. 
Choudhary, for the Appellants. l 

Messrs. L. K. Jha, P. Misra and A. B. 
Jha, for the Respondents. é i 


Harries, C. J.—This is a defendant's 
appeal from a decree of the learned Dis- 
trict Judge of Darbhanga reversing a 
decision of the learned Munsif and decree- 
ing the plaintiffs claim for a declaratich 
and possession of certain property. i 

To appreciate the points involved iu the 
case, it will be necessary to set out the 
facts in. some detail. Musau and Mahesh 
were two brothers who held a holding of 
7 bighas 17 khattas 1 dhur. In the Record’ 
of Rights, however, the holding was record- 
ed in the name of these-two brothers and 
Maksudan ; but both the lowers Courts have 
come to the conclusion that Maksudan was 
not a joint owner of the holding but was 
some kind of transferee of a very smali 
portion of 6 kattas odd by sale or gift or 
some such like transaction. Mahesh died 
issueless, and the holding was inherited by 
Musan. On January 31, 1905 Musan sold 
1 bigha 10 kattas of this holding to Jag- 
mohan Misser. On May 31, 1927, the father 
of "e Nos. 1 to 10 took a usufruct- 
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,uary mortgage of this 1 bigha 10 kagtas 
of land from Rajkant Misser, who werè 
the heirs of Jagmohan Misser, | 
In the year 1929 or thereabouts Musan 
died leaving his son Abhinandan and a 
grandson, Sitaram, a son of deceased son 
Hartkrishun. In the year 1930 after the 


death -of Musan the Darbhanga Raj who’ 


were the proprietors of the land in question 

‘brought :a rent suit .against -Abhinandan 
and Sitaram and obtained a decree. . It 
appears that Abhinandan had a minoréon 
Kamlakant who was not impleaded in this 
suit. Maksudan also was not impleaded 
neither were: the plaintiffs Nos. 1 ,to 10 who 
held a usufructuary mortgage of the 1 bigha 
10 kattas which had been sold to Jagmohan 
Misser:, The holding was sold in execution 
of this decree and was purchased by the 
defendant-appellant some time in 1933, and 
a sale certificate was granted to him, which 
is dated May 11, 1934. Delivery of posses- 
sion was actually given to the defendant- 
appellant on July 269 1934. 

The plaintiffs who were the usufructuary 
mortgagees of 1 Vigha 10 kattas instituted 
the present suit on July 2, 1937, for a 
declaration that they were enitled to the 


` 1 bigha 10 kattas as usufructuary mort- 


gagees and for possession of the same. They 
pleaded that the decree obtained by the 
Darbhanga Raj was not a rent decree but 
a simple money decree, because neither 
Kamalakant nor Maksudan who were in- 
terested in the tenancy were mace parties 
nor-were the mortgagees of mortgagors made 
parties. Accordingly they contended that 
the decree obtained in the absence of these 
interested and necessary parties was ‘a 
simple money -decree and that the sale in 
execution of that decree passed only the 
interest of the judgment-debtors and not 
the whole interest in the holding. The in- 
terest of the plaintiffs, therefore, did not 
pass hy the execution sale and, therefore’ 
they were entitled to possession as against 
the defendant-appellant who purchased in 


that sale. 

The -defendants pleaded that Maksudan 
chad. no interest in the- holding itself and 
that he had been wrongly recorded in the 
Record of Rights. .They:also: pleaded that 
Kamlakant: had not been .born.at the date 
of the rent suit, and in any. event-if he 
was alive he was sufficiently . represented 
by his-father.. As to the. mortgagors and 
the mortgagees, the defendants pleaded that 
these -transfers had riotf' been recognised by 
the landlord, andj.therefore, they- were’ not 
necessary parties to the suit as the law 


200. 
as 


stogd ah the. time the rent suit was in-, 


stituted. . 

Tpe trial Court held that Maksudan had 
no interest in the holding, but ifhe had 
any interest it was only an interest in 
6 kattas odd by some kind of transfer. 
As that. transfer had never been recognised 
by the landlord he was not” a necessary party 
to the rent suit when it was instituted. 


As to Kamlakant, the learned Munsif held: 


that he was alive when the suit was in- 
stituted but that he was sufficiently re- 
presented by his father. As tothe others, 
namely, the mortgagors and the mortgagees, 
they were not the necessary parties as the 
trarisfers Sad never been recognised by the 
landlord. Upon these findings the learned 
Munsif was satisfied that all the persons 
interested in the holding had been made 
parties and that the decree obtained was a 
rent decree in the true sense of the term. 
The holding, therefore, passed by the sale 
in execution of the decree, and the plaintiffs 
could not recover posstssion aS against the 
defendant-appellant who had purchased the 
whole of the holding. He, therefore, dis- 
missed the plaintiffs’ claim. 

On appeal, how ever, the lower Appellate 
Court reversed the finding of the learned 
Munsif holding that the decree was not a 
rent decree but only a simple money decree. 
The learned Judge appears to have agreed 
with the learned ~Munsif that Kamlakant, 
was sufficiently represented and that Maksu- 
dan wase only some kind of transferee in 
respect of 6 katt@s odd in this property. 
The learned District Judge, however, was 
of opinion that Maksudan and the trans- 
ferees of this 1 bigha 10 kattas were neces- 
sary parties to the suit. He relied upon 
s. 26-N, Bihar Ten. Act, which w&s expressly 
made retrospective. The ‘learned District 
Judge was of opinion that with regard to 
those transfers the consent of the landlord 
would have to be presumed, and that being 


so, ‘they were, when the suit was instituted,- 


necessary parties and as they had not been 
impleaded the decree was only a money 
decree, and the plaintiffs interest in the 


property was not affected’by the sale in 
execution, and the purchase by the defendant-, 


appellant. He, therefore, gave the plaintiffs 

the: declar ations: asked- for- “and possession: of 

the 1 bigha 10 kattas which was in dispute. 
Counsel, for: the appellant has. contended, 


that, the learned Judge was. wrong in hold-. 


ing that Maksudan ‘and. the- transferees of 
the 1 .bigha- 10 kattas;odd-were necessary 
- parties,-at the time when this rent suit 


was instituted and decreed, He; has, con- ` 
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tended that. s. 26-N, Bihar Ten. Act as ‘It. - 
then was though expressly made retrospec- |. 
tive, cannot possibly affect the position -- 
because the reni decree was obtained and 
fully executed and possession obtained by 
the appellant before this section çame into 
force. He has conceded that the act which > 
was. made retrospective would affect existing 
rights which had not already been made the ` 
subject of. litigation and would affect rights 
which were the subject of litigation when the 
Act came into force. He, however, contends 
that the Act cannot affect. decrees validly - ob- 
tained before the Act came into force 
and the execution of such decrees which 
had been completed before the amendment 
was made in the law. i : 

Section 26-N, was introduced into the 
Bihar Ten. Act by the Bihar Ten. (Am- 
endment) Act, 1934. The assent of. the 
Governor-General to this act is dated Novem- 
ber 14, 1934, and by s. 1 (2) of the Act 
it was provided that it should come into 
force on such date as the Local Govt. 

might by Notification appoint. . It actually 
oon into force by Notification on June 10, 


Section 26-N, which was then inaa 
into the statute, was in these terms :— 

“Every person claiming an interest as landlord in 
any, holding or portion thereof shall be deemed to 


have given his consent to every transfer of such. , 


holding or portion by sale, exchange. gift. or will 
made before the first day of January 1993, and in, 
the case of the transfer of a portion of a holding, 
to have accepted the distribution of the rent ofthe 
holding as stated in the instrument of transfer, or- 
if there is no such instrument as settled between 
the transferor and the transferee.’’ 


Section 26-0 which was introduced into the 
Act. by the same Amending ‘Act provided ' 
that in the case of a transfer made on or 
after first day of January 1923, but be: 
fore the date of the commencement of the 
Act, the transferee might pay. to the land- 
lord or deposit with the Collector a 
transfer fee as therein particularised and 
upon his complying with this condition the 
consent of every person claiming as interest’ 
as landlord in the holding or portion trans- 
ferred should be deemed to have been.. 
given to the transfer. The Act contained - 
no saving clause modifying the effect of 
ss. 26-N and 26- 0. 

In. the case of K. Cc. Mukerjee, Official 
Receiver v. Ramratan Kuer (1); their. Lord; 
ships of the Privy) Council bad to còn- 
sider the effect’.of-these sections. They 

(1),15 Pat. 268; 160 Ind: Cas. 105 (2); AT R 1936 PO 


49; 1936 OL R69; 1936 AL R 101; 8R.PC 142; 40 . 


0 W N 263; WPL T 25; (1936) M Ww N 35; 2B R 


.225; "710M L J105; 62 0L F419; SEHON 336; 63 TA 
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held that ss. 26-N: and 26-0, Bihar Ten. 
Ach, are expressed and intended to shave - 
retrospective action’ and there being no 
saving clause, they were applicable to pend- 
ing suits. aa i ‘ 

The finding’ of the learned District 
Judge is that s. 26-N being retrospective 
applies to the facts of this case and, there- 
fore, the landlord must be deemed to have 
consented to the transfer to Maksudan and 
to Jagmohan Misser, as those transfers 
were made before January 1, 1923. Those 
persons, therefore, must now be regarded 
aS persons who should have been implead- 
ed'as defendants in the rent suit, and as they 
were not impleaded the decree obtained 
was not a rent decree but only a simple 
money decree. 

In my judgment though s. 26-N, Bihar 
Ten. Act, was expressly made retrospec- 
tive it could not possibly affect rent decrees 
which had been obtained and which had 
been fully executed previous to the section 
coming into force. This view of the law 
is in my- judgment, made clear by obser- 
vations of Sir George Rankin who deli- 
vered the opinion of the Board in the 
case of K. C. Mukerjee, Official Receiver v. 
Ramratan Kuer (1). At p. 271* Sir George 
Rankin observes as follows :— : 

“Section 26 (N) is not a provision to the eftedi 
that no action shall lie in certain circumstances, 
nor had it any reference directly to litigation. Its 
provision is that every person claiming an interest 
as a landlord shall be deemed to have given his 
consent to every transfer made before January 1, 
1923. This is retrospective, the question is not whee 
ther general language shall be taken only in a 
prospective sense. The object of this section can 
only’ be to quiet titles which are more than ten years 
old, and to ensure that if during those two years 
the transferee has not been ejected he shall “have 
the right to remain on the land. Within this classe 
the Legislature has not thought fit to discriminate 
against tenants whose right is under challenge in a 
suit, @ course which it may well have regarded as 
invidious or unnecessary”. 

This observation makes it clear that their 
Lordships were of. opinion that the section 
would apply to all cases which had not 
been the subject-matter of litigation or 
which were -actually the subject-matter. of 
litigation when the Amending Act came into 
force, namely, on June 10, 1935. He, how- 
ever, makes it clear that the section can 
have no appplication whatsoever when the 
‘ransferee had been lawfully rejected be-- 
fore the Amending Act, came: into opera- 
tion. In the present case the decree when 
nblained. was a proper rent decree. Ft was 
put into execution; and thè defendant-ap- 
pellant as purchaser obtained ‘possession of | 
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the ‘land in dispute and ejected the plain- 
tiffs by due course of law. ‘They were 
lawfully ejected before the Aet was even 
passed and long before the Act actually 
came into force. In my view s. 26-N can- 
not affect the rights of the defendant-ap- 
pellant who had purchased this property 
in execution proceedings which were per- 
fectly lawful at the time and he ‘had ob- . 
tained” possession as a result of those pro- 
ceedings. Had the proceedings been pend- 
ing when the Amending’ Act came into forech, 
different considerations might well have 
applied. ‘That being so, the defendant-dp- 
pellant had acquired a good title to the 
1 bigha 10 kattas of land- now: claimed 
by plaintiffs and the latter’s claim should, in 
my view, have been dismissed. 

I would, therefore, allow this appeal, set 
aside the decree of the learned District. 
Judge and restore the decfee of the learned 
Munsif dismissing the suit. The defen- 
dant-appellant must bave the costs of this 
Court and of the proceedings in the Courts 
below. f ` Mow fare, 

Certain minor defendants have been im- 
pleaded as respondents in this case and 
Counsel who has appeared on their behalf 
has supported the case of the defendant-ap- 
pellant. The plaintiff's claim must be dis- 
missed in its entirety not ‘only against. the” 
defendant-appellant but also against these 
mino: defendants who are in the array of 
the respondents. a i 

Manohar Lall, J.—I agree. 


Appeal allowed . 


S. 


———— 


RANGOON HIGH COURT sa 
First Appeal No. 34 of 1940 
May 29, 1940 
. Mya Bu.anp Moszgxy, Jd. 
MA PWA SHIN—PLAINnTIFF—APPELLANT. . 
VveErSUs foot 
ANOTHER— DEFENDANTS 


MA GALE. AND 
, —RESPOYDENTS T 
Burmese Buddhist Law—Succession—Husband and | 
wife dying within short time of one another—Pro- | 
perty inherited by one during marriage from collaterals 
—Mode of successionto. | * * too ee 
Where property is inherited during. marriage from 
collaterals by one party only, it should be treated nof- 
like property inherited from parents nor as jointly 
acquired property, but on the'-same' footing as payin 
property or as inherited lettetpwa in cases of divorce by 
mutual consent, and should go to the extent of two- 
thirds to; the relatives of the party who, inherited it 
and tothe extent of one-third to the relatives of the 


other party in case of „death of both parties within à. 
‘+ "Short time of one another. n AN E aaa 
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T.A. against the decree of the Assistang 
District Court, Tharrawaddy, dated Janu- 
ary 19, 1940.. 


Mx. Chan Htoon,.for the Appellant. 
Mr. U E Maung, (1) for the Respondents. 


Mosely, J.—The plaintiff-appellant Ma 
Pwa Shin sued for a share in and adminis- 
tration of the estate of Maung Tun E and 
his wife Ma Hmin, who died within a 
short. time of one another. Ma Bwa Shin 
ig the sister of Ma Hmin. The defend- 
-ants-respondents, Ma Gale and Maung Hla 
Maung, are the sister and the half brother of 
Maung Jun E. The estate claimed consists 
-of the hnapazon or jointly acquired property 
cof Maung Tun E and Ma Hmin and the 
‘share which Maung Tun E inherited just 
before his death in the estate of his first 
‘cousin once -removed Daw Pwa Zon, with 
whom ke and Me Hmin lived. That share 
according to the pleadings (para. 6 of the 
plaint) was one-third of Daw Pwa Zon's 
estate. Daw Pwa Zon died on May 1, 1939, 
Ma Hmin on May 4, and Maung Tun E on 
May 19, of that year. The Assistant District 
Court allowed the claim in respect of one- 
half of the hnapazon property of Maung 
Tur E and Ma Hmin, but not in respect 
‘of the property inherited by Maung Tun È 
from Daw Pwa Zon. The provisions as to 
inheritance by collaterals of both sides 
where husband and wife die within a 
‘short time of one another are contained 
in a well known and disjointed part of the 
Manukye Dhamuhathat, Book X, para. 56. 
This section deals also with the drdinary 
case where one party dies more than a 
short time before the . other. It says that 
if either spouse left no direct descendants 
and if their parents had predéceased them 
the relations who should inherit are the 
six relations of the hushand or wife, that 
is the six kinds of uncles, father’s elder and 
younger brother ete. It is clear that there 
are really eight kinds not six, and the 
deceased’s father’s younger sister and the 
mother’s younger brother were held to be 
entitled to inherit ineli Pe Gyi v. U Pyo 
(1) The section omits any reference to 
‘the brothers and sisters of the deceased, who 
are preferred to uncles and aunts, (Manukye, 
Book X, para: 19: see U Po The Dun v. 
Maung Tin (2). The relations of the wife 
are to take the property that came to her 
by descent. from her parents (miba ga pa 
thaw .ossa yat), and-the relations. of the 


9 


a 


(2) 8 R 480; 129 Ind. Cas. 524; A 'T R 1930 Rang. 237; 


ind, Rul. (1931) Rang. 92. 
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husband are to take’ what came to him 
by descent from his parents. 

It would seem that this refers to cases’ 
where the husband and wife die within a 
as the section goes on to 
say that if one party dies (a considerable 
time) before the other the relations of 
the survivor only are to inherit. If the 
survivor sells any of the hereditary property 
(ossa yo) it is to be offered to the next of 
kin. This expression ‘ossa yo’ appears to 
mean not all property inherited from the 
parents but entailed property, such as 
land held on hereditary tenure, (Manukye, 
Vol. VIII paras. 1 and?) heirlooms, insignia 
and the like Mi Lan v. Maung Shwe Daing 
(3), at pp. 124 and 136. If the couple die 
within a short interval 

“the relations of both are to inherit according to 
consanguinity, and alsothe property that accrued 
to the couple during marriage (hnit pa dwin pwa 
thi ossa).”’ | 

This last expression is translated by 
Richardson as “property acquired by the 
deceased couple during marriage,” but is 
not the equivalent of the word “hnapazon” 
in its modern signification, that is property 
acquired by joint exertion as opposed to 
lettetpwa, another modern term, which in- 
cludes property acquired by inheritance, 
Mu Ngwe Bwin v. Maung Lun Maung (4), 
In fact “hna pa dwin pwa thi ossa” seem to 
be the equivalent of the modern “‘lettetpwa.” 
The corresponding text of other Dhamma- 
thats will be found in s. 308 of Vol. I of the 
Digest. For miba ga pa thaw ossa some 
Dhammathats give meimma pa ossa or lin 
na ossa, property brought to the marriage by 
husband or wife, i. e. payin. For hnit pa 
dwin pwa thi ossa the Amwebon Dhamma- 
dhat, which merely copies the portions of 
Mańukye that deal with inheritance, gives 
hnit pa son dwin pwa ossa, which can only 
mean the same. In Manukye, Vol. XM, 
para. 3 as p. 345 a distinction is drawn 
between property brought to the marriage, 
payin, and property acquired during the 
coverture—Richardson translates “acquired 
mutually,” hnit pa son dwin ossa. The sec- 
tion further -defines property acquired 
during marriage, “hnit pa son lettet pwa 
thi”, as of two kinds, property inherited from 
the parents during the coverture, (Richard- 
son omits the words “during the coverture,” 
thin ne va dwin), and property acquired by 
the joint efforts and work of the couple, 
(hnit u tha kyan si lok saung). The fact is 
that the Dhammathats do not specificaity 





(3) (1892-98) 2 U B R 121 (124 & 136), 
01) (1893-1900) L B R 295. 
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deal with property inherited from collaterals 
during coverture, but the distinction is 
throughout that between property inherited 
from the parents and property otherwise ac- 
quired by the couple. - 

Another section of Manukye, Vol. X, 
para. 32, deals with the partition of the pro- 
perty of a couple dwelling apart from their 
parents who both die (hnit pa son the) with- 
out leaving issue. The early part of the 
section relates evidently, though it is not 
so stated, to cases where the couple die 
within a short interval of one another, 
for the last part of it lays down a different 
rule in the opposite case. The parents of 
each spouse are to take what he or she 
brought to the marriage (payin), while 
the property that accrued to the couple 
during the marriage, (hnit pa son pyit pwa 
thi ossa), is to be divided equally amongst 
the parents of both spouses. This section in 
terms applies only to parents, but if the 
doctrine of common disaster is to apply at 
all the heirs who are to be preferred to 
parents, e. g., brothers and sisters, Maung 
Kun v, Ma Chi (5) must also come under its 
provisions. The section goes on to lay down 
that where one spouse brought no property 
to the marriage (payin) the parents of that 
spouse were to take one share of the 
payin and the parents of the spouse who 
brought payin to the marriage tivo shares, 
(the parties being in the relationship of 
nissita and nissiya). The correspond- 
ing texts of other Dhammathats are 
given in s.'347 of the Digest. In Vol. XII, 
para. 3 of Manukye the same principle of 
clivision is applied so the payin property of 
virgin couples at divorce where one spouse 
only brought payin to the marriage, and 
also to lettetpwa by succession, Kin Kin Gyi 
v. Mg. Kan Gyi (6), Mi Myin v. Nga Twe (T), 
Mi Saing v. Yan Gin (8) and Ma Ngwe Hnit 
v. Maung Po Hmu (9). 

The trial Court was of the opinion that 
the method of division laid by Manukye in 
the case of hereditary property ought to 
be extended by analogy to the case of pro- 
perty inherited from collaterals during 
coverture. But these special and exceptional 
rules of the customary law of inheritance 


should not be extended beyond the cases. 


actually covered by them, Ma Pwa Thin 


(5) 9 R 217; 133 Ind. Cas. 234; AIR 1931 Rang. 113; 
Ind. Rul. (1931) Rang. 250 (F B). 
_ (6) (1903)2 U B R (Buddhist Law, Divorce) 1. 

(7) (1906) U BR (Buddhist Law, Divorce) 19. 
GS ee U B R 127; 38 Ind. Cas. 405; A I R+1914 


(9) 11 L B R 52; 64 Ind. Cas. 806; A IR 1921 7 
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wy. U Nyo (10), at p. £14, except where it 
is necessary by implication to -hold .that 
heirs who exclude parents qr uncles eand 
aunts are entitled to the same rights as 
they. It would further seem that it is only 
property’ inherited from the parents which 
is to go solely fo the relatives’ of the 
spouse who had it. It must be held then 
that where property is inherited during 
mayriage from collaterals hy one party only 
it should be treated not like property in- 
herited from parents, nor as jointly sac- 
quired property, but on the same footing 
aS payin property, or as inhevited lettetpwa 
in cases of divorce by mutua consent, 
and should go to the extent of two-thirds 
to the relatives of the party who inherited 
it and to the extent of one-third to the 
relatives of the other party. The preli- 
minary decree of the lower Court will 
therefore be altered to ene declaring that 
the plaintiff-appellant is entitled to one- 
third of Maung Tun E’s share. in the 
property inherited by him from Ma Pwa 
Zon, that isto say to one-ninth of Ma Pwa 
Zon’s estate, and the Commissioner will be 
directed to make the necessary inquiries and 
take accounts and report accordingly. The 
respondent must pay the costs of this 
appeal, Advocate’s fee ad valorem on the 
estimated value of the share in respect ef 
which the appellant has been successful, 
namely Rs. 562. ; 

Mya Bu, J.—] agree. 

D. Decree modified. 


(10) 12 R 409 GL); 152 Ind. Cas. 768; A I R 1934 
Rang. 318; 7 R Rang. 173. a) 
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‘PATNA HIGH COURT 
Special Bench 
Miscellaneous Judicial Cases Nos. 47 
and 48 of 1940 
April 17, 1941 
= Harriss, C. J., FAZL ALI AND 
MANOHAR LALL, JJ. 
Tar PROVINCE or BIHAR— 
PETITIONER | 
Versus 
Maharaja PRATAP UDAI NATH 

SAHI DEO or RATUGARH— 

ASSESSEE ` ` a 
Bihar |. Agricultural Income-tax. Act (VII of 
1938), ss. 2 (a), 6 (b), 25, (6)—Cess imposed by Bengal 
Cess Act (IX of 1880), on tenure-holders and raiyats 
and- collected by proprietors of land, can be assessed 
as agricultural income of latter as defined ins. 2 
(2)—Whether non-recurring premia or salamis paid 
to -proprietors of land when granting lease, is agri- 
cultural income of proprietors within s. 2 (a) is 
question of fact—Test of determination—Held, such 
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be taved—Agrisultural income-tax authorities must 
follow decisions of Patna High Court—They aré 
not entitled to follow decisions of other High Courts 
or ely on theis own experience, in case of conflict 
of audthorities—Whether ‘bankar’, ‘lahkar’ and 
phalkar’ incomes are incomes from agriculture or 
lands used for agricultural purposes, is question of fact 
—Duty of authorities to state facts when stating case to 
High Court—Held, that incomes, derived by assesses in 
thiscase from such sources were not derived from land 
used for agricultural purposes -or from agriculture 
and could not be assessed to tax under Act—Words 
and phrases—'Bankar’, ‘lahkar’ and  ‘phalkar,’ 
méaning explained. 

The cess as imposed by the Ben. Cess Act (Act IX 
of 1880 B.C.)on tenure-holders and raiyats and col- 
ected by the proprietors of the land can be as- 
sessed as agricultural income of the latter as defined 
in s. 2 (a)e Bihar Agri. Income Tax Act. The 
' cess received by the proprietors of land from the ten- 
ure-holders and raiyats is income derived from land 
used for agricultural purposes. All such land is ex- 
pressly made liable to cess by the Ben. Cess Act and 
it is payable by the tenure-holders and raiyats by rea- 
son of their relation to the land, and further it is re- 
ceived by the proprieters by reason of their rights as 
proprietors of the land: The Liability to pay such 
cess and the right to receive it only exists as long 
as the relationship of proprietor and tenure-holder or 
proprietor and raiyat exists. When the proprietor 
ceases to be a proprietor, he no longer has any right 
to the cess and similarly wlfen the interests of the 
tenure-holder or raiyat cease, their liability to pay cess 
comes to anend. The liability to pay and the right 
to receive cess isso closely connected ‘with- the land 
that it can truly be said that it is income derived 
from the land., That being so, the cess forms part ol 
their agricultural income and is liable to be taxed 
uader the Bihar Agri. Income Tay Act. [p. 205, col. 2; 
p: 208; cols. 1 & 2.) s 

It is impossible to lay down a hard and fast rule 
that a salami or premium can in no case be taxable. 
The question in each case would depend on the facts 
and circumstances of that particular case. Salami 
may in certain cases be regarded as payment of rent 
in advance, and in such cases the salami could right- 
If be regarded as income. Where, however, salami 
cannot be regarded as payment of rent in advance, it“ 
cannot be regarded as income and would, therefore, 
not be taxable. Where the premium or salami repre- 
sents the whole or part ofthe price of the land, it 
could not be income. Income connotes a periodical 
monetary return coming in with some sort of regu- 
larity, or expected regularity, from definite sources. 

e premium, or salami, which is paid once for all, is 
not a recurring payment and does not satisfy the test 
of income. 187 Ind. Cas. 691 (3) and 192 Ind. Cas. 
316 (5), relied on. [p. 209. col. 2.] A 

It is for ‘the income-tax authorities to show that 
there do exist facts which would make the salami in- 
come. Prima facie, salamids not income. [ibid.] 

Where it is impossible upon the facts as stated to 
say that the single non-recurring premia and salamis 
paid to the assesses once only as consideration for the 
settlement of agricultural land at the time of granting 
of a lease constituted a part of the assessee’s income, 
if cannot be held to be agricultural income within the 
meaning of s. 2.(a) of the Bihar Agri. Income: 
Tax Act and is not assessable under that Act. {p. 208, 
col. 2; p. 210, col. 1.3 

The Agricultural Income-tax Authorities in Bihar 
must in view of s. 25 (6), Bihar Agri. Income Tax Act, 
regard cases decided by the Patna High Court under 
the Act as binding upon: them and they will not be. 
entitled “in the case of a conflict of authorities to follow 
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decisions of other Courts or to rely. on their own ex- 
perience, [p. 210, col. 1.} ; i $ 

“ Bakar”? is income derived from the sale of wood 
from jungles, whereas ‘lahkar is income from letting 
lands and trees for cultivation of lac. ‘.Phalkar’’ is 
income from the fruit of jungle trees and bushes. The 
question whether the income from these sources can 
be said to be derived from land used for agricultural 
purposes or from agriculture, is in the main, one of 
fact and the authorities should bear this in mind 
when stating a case to the High Court. If the land 
is not so used, then the income is not taxable under 
the Bihar Agri. Income Tax Act. [p. 280, col. 2.] 

Where the ‘bankar’ income was derived by the 
assessee from virgin jungles or jungle land not actual- 
ly cultivated and the trees appeared to have grown 
naturally in the jungles withoat the intervention of 
human agency : 

Held, that the growth of these trees could not be said 
to result from the cultivation of the soil and_the income 
referred to as “bankar” was not derived from agri- 
cultural land or from agriculture and, therefore, it 
could not be assessed under the Bihar Agri. Income 
Tax Act. ([p. 210, col. 2; p. 211, col. 1.) . 

Lac is not the result of any cultivation butis the 
creation of a particular insect when placed on parti- 
cular trees. Where nothing appears to be done by the 
assessee beyond placing the insect on the trees; it can- 
not be held that ‘lakkar’ income is derived from land 
used for agricultural purposes or from agriculture. [p. 
211, cols. 1 & 2.) 

“ Phalkar ” is income derived from wild jungle 
fruits, and it cannot be said that the fruit gathered is 
the result of any cultivation, but, on. the contrary, it 
is the result of the absence of cultivation. Trees and 
bushes yielding these fruits grow not on cultivated 
soil but on land not under cultivation and frequently: 
the, more neglected and wild the land is the thicker 
grow these wild bushes and trees yielding such crop. 
Practically in all cases the crop is the result of want 
of cultivation and not the result of cultivation. 

Held, that it was not established that the income 
described as “ phalkar’’ in the case was income deriv- 
ed from land used for agriculture or from agriculture 
and was, therefore, not assessable to agricultural 
income-tax. [p. 211, col. 2.] 

Misc. J. Cs. Nos. 47 and 48 of 1940. In 
re, statement of case under section 25 (2), 
Bihar Agricultural Income Tax’ Act (Act 
VII of 1938), by the Board of Agricultural 
Income-tax, Bihar, dated May 13, 1940, re- 
garding assessment. 

The Advocate-General and Mr. Phulan 


Prasad Varma, for the Petitioner in Nos. 47 
aud 48. 

Sir Sultan Ahmad, Messrs. P. R. Das, 
B. C. De, P. K. Banaryji, K. K. Banarjt, 
H. R. Kazimi and A. H. Akbari, for the 
Assessee in No. 47. 

Sir Sultan Ahmad, Messrs. P. R. Das, 
B.C. De, P. K. Banarji, K. K. Banarji and 
J. M. Ghosh, for the Assessee in No. 48. 


Harries, C. J.—These are two references 
made by the Board of Agricultural Income- 
tax, Bihar, under` s. 25 (2), Bihar Agricul- 
tural Income Tax Act (Act VII of 1938). 
The two references raise precisely the same - 
questions, and it will . be, convenient to 
deal with them in one E 
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The facts giving rise to Miscellaneous 
Judicial Case No. 47 of 1940 can be shortly 
stated as follows :— - - 

The agsessee is the Maharaja of Chota 
Nagpur. He was called ‘upon to make a 
return of his agricultural income for the 
previous year, and eventually he made a 
return showing an income of Rs. 9,956-12-6 
derived from agricultural. The Income- 
tax Officer questioned the return and finally 
assessed the assessee on a net income of 
Rs. 1,42,743-8-74. The assessee being dis- 
satisfied with this assessment appealed to 
the Commissioner of Agricultural Income- 


tax, who by an order dated September 20,. 


1939, dismissed the appeal and confirmed 
the assessment. The assessee then petitioned 
the Board of Agricultural Income-tax, 
Bihar; but his petition was rejected by an 
order dated February 21, 1940 

The facts giving rise so Miscellaneous 
Judicial Case No. -48 of 1940 are very 
similar :— 

‘The assessee in this case is the Raja of: 
Panchkote who was assessed by the Income-: 
tax Officer to agricultural income-tax upon 


a sum of Rs. 99,392. The -assessee appealed’ 


to the Commissioner of Income-tax, but his 
appeal was dismissed on September 21, 
1939, and a petition to the Bihar Board 
of - Agricultural Income-tax was rejected 
on February 21, 1940. 

“The points taken by both the assessees 
were -the same. It was contended, in the 
first. place; that the’ Bihar Agri. 
Income Tax Act was ultra vires and that 
neither assessee was liable to be assessed 
in respect of his agricultural income. 
Secondly, it was urged that the case collected 
by the assessees from their tenure-holders 
and raiyats did not form part of the agri. 
cultural income and, therefore, could not 
be included in the sum to be assessed to agri- 
cultural income-tax, Thirdly,- it was con- 
tended that payments in the nature of 
premia or salami formed no part of the 
income of the assessees and that such had 
been wrongly assessed to income-tax by 
the Income-tax Officer. Lastly, it was con- 


tended that income from phalkar, bankar- 


and lahkar could not be assessed under the 
Act as part of-the agricultural income of 
the assessees: 

The Commissioner of Agricultural - facies 
tax and the Bihar Board of A‘gricultural 
Income-tax_ decided -that he“act was intra 
vires the Bihar Provincial Legislattire and; 
therefore, the assessee` could be assessed to 
agricultural income-tax.’ They ` further 
deeided p. the sums representing cess, 
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premia or salami received by. the assesgees 
tnd income from phalkar, bankar, and 
lahkar had been rightly assessed ` to tix. 
As the cases involved difficult questiens of 
law, the Bihar Board of Agricultural Income- 
tax was asked to state cases for the opi- 
nion of this. Court, and the Board stated 
cases under s. 25°(2), Bihar Agri. Income 
Tax Act, and these. cases formulate four 
questions : 

(1)” Whether agricultural: income òf the 
assessee can be assessed under the Bibar 
Agri. Income Tax Act (Act VII of 1938)? 

(2) Whether the cess- as -imposed by the 
Ben. Cess Act (Act IX of 1880 B.C.) on 
tenure-holders and vraiyats and * collected 
by the asséssee can be assessed’ as. agri- 
cultural income of the latter as defined in 
this Act ? 

(3) Whether single non-recurring „premia 
and salamis paid to the assessee once only 
as consideration fór the settlement of agri- 
cultural land at the time of granting of a 
lease can be held “to be income within 
the meaning of the Act ? 

(4) Whether the income Ee trees 
derived by the assessee is agricultural 
income as defined in the Act ? 

It will be convenient to.consider each 'of 
these questions separately. 

Question No.-(1). Whether agricultuial 
income of the assessee can he assessed under 
me sho Agri. Income Tax Act (Act VII of 

The assessee wished ‘to contend’ that the 
whole of the Bihar Agricultural Income-tax 
was ultra vires the powers of the 
Bihar-- Provincial Legislature or `in the 
alternative that the Act was ultra vires 
in so far as it „purported to tax agricul- 
tural incomes ‘arising from permanently 
settled .estates. The “estates of both the 
assessees were permanently settled and 
were assessed to land revenue. At the 
outset Counsel for the assessees realised 
that it would be impossible to contend before 
this .tribunal that the Act under which the 
tribunal was constituted was ultra vires. 
This tribunal has .jeen expressly set-up 
by the. Act to hear references. under s. 25 
of the Act, and an argument that the whole. 
of the act was ultra vires cannot be urged 
hefore a tribunal which owes its very. exist- 
ence and jurisdiction.. to the’ Act itself. 
Realising the difficulties, Counsel informed 
the Court ‘that they did” not press'-for an 
answer to this question. as, in their view; 
the matter could be more appropriately 
and effectively: raised in‘a suit challeng- 
ing ‘an- ‘assessment. That’. being sc, no 
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further argument was addressed to us upon 
thi§ question, and I would, therefore, make 
no answer to it. 

Question No. (2). Whether the cess as 
imposed by the Ben. Cess Act (Act. IX of 
1880 B. C. on tenure-holders and raiyats 
and collected by the assessee can be 
assessed as agricultural income of the latter 
as defined in this Act ? : 

In the cases of both assessees the Income- 
tax Officer had included in their gross 
income sums collected by the assessees as cess 
from their- 'tenure-holders and raiyats. -In 
the case of the Maharaja of Chota Nagpur 
the amount of cess collected from tenure- 
holders *and raiyats ‘amounted to 
Rs. 1,14,686-0-24 and the amount payable 
by the said Maharaja under the Cess Act 
amounted to Rs. 1,62,757-2-10. In the case 
of Raja of: Panchkote the amount of cess 
actually collected from the tenure-holders 
and tenants is not clearly stated, but there 
can be no question that it was a sub-, 
stantial amount. The seamount of cess paid 
by the said Raja amounted to Rs. 78,705-13-7. 

There can be no question that the cess 
payable by the assessees under the pro- 
visions of the Cess Act are proper deductions 
from their gross income as such deductions 
are expressly provided for in s. 6 (b), Bihar 
Agri. Income Tax Act. Among the deduc- 
tions -permissible under s. 6 (b) are sums 

“actually paid in the previous year in respect of 


such land as any local cess or ‘rate collected under 


any Ben., Act or under any Bihar and Orissa Act 
or under any Bihar Act.” 


r . 

The contention of the assessees was that 
though cess paid by them could be deducted 
from their gross income the cess actually 
collected by them from their tenure-holders 
and raiyats formed no part:@f their agri- 
cultural income and could not be included 
in the same representing their gross income. 
It was conceded that there was no justice 
or equity in this contention; but it was 
urged that on the plain words of the Act 
cess collected by the assessees formed no 
part of their income. 

“Agricultural income” is defined in s. 2 (a) 
as, inter alia, any refit or income derived 
from land which is used for agricultural 
purposes, and is’ either assessed to land- 
revenue in Bihar or subject to a local cess 
or rate assessed and collected under any 
Ben. Act or under any Bihar and Orissa 
Act or under any Bihar Acty......0.0.000000... 
nganak os Counsel .-for the.assessees argued 
that the Provincial Legislature had no power 
to define agricultural income as that term 
had already been defined in s. 311, Govt. 


a 
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of India Act, 1935. It is to’ be remembered 
that the power of the Provincial Legislature 
to le¥y agricultural income-tax is given to 
them under s. 100 and Sch. VII, List II, 
Item No. 41, Govt: of India Act. By reason 
of these provisions a Provincial Legislature 
is empowered to impose taxes on agricul- 
tural income. The latter term is defined 
in s. 311 (2), Govt. of India Act, as meaning 
agricultural income as defined for the pur- 
poses of the enactments relating to Indian 
Income-tax. Section 2 of the present enact- 
ment relating to Indian income-tax defined 
“agricultural income” as any rent or reve- 


nue derived from land which is used for 


agricultural purposes, and is either assessed 
to land-revenue in British India or subject. 
to a local rate assessed and collected b 

officers of the Crown as such. aN 

It will be observed that the definition of 
“agricultural income” given in the Indian 
Income Tax Act differs somewhat from 
that given in the Bihar Agri. Income Tax 
Act. In the Indian Income Tax Act agri- 
cultural income consists of any rent or 
revenue derived from agricultural land, 
whereas in the Bihar Agri. Income Tax 
Act it consists of any rent or income 
derived from agricultural land. In my 
judgment there is no real difference 
between the words “revenue” and “income” 
used in these two Acts. In the Indian 
Income Tax Act the word “revenue” is 
clearly used to cover payments in the 
nature ‘of income other than rent derived 
from the land. 

The definitions in the two Acts also differ 
as to the description of the agricultural land 
contemplated. In the Indian Income Tax 
Act the land must either be assessed to land- 
revenue in British India or subject to a local 
rate assessed and collected by officers of the 
Crown as such, whereas in the Bihar Act the 
land must be either assessed to land-revenue 
in the province or subject to a local cess or 
rate assessed and collected under any Ben. 
Act. or under any Bihar and Orissa Act or 
under any Bihar Act. 

For the reasons which I have already 
given, Counsel for the assessees could not 
and did not wish to contend that the whole 
Act was ultra vires by reason of the- fact 
that the definition of “agricultural income” 
in the Bihar Act differed from that in the 
Govt. of India Act. Counsel, possibly, could 
have argued that the Act was ultra vires in 
so far as the definition in the Bihar Agri. 
Income Tax Act, extended to cases not 
covered by the definition in the Govt. of 
India Act. Such an argument, however, 


. 
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could not avail, the assessees.in the present 
ase, because both the estates were assessed 
mio land-revenue and, therefore, the eases 


of both were covered not only the definition. 


in the Bihar Act but also by the definition in 
mhe Govt. of India Act. No point can be 
made in the present proceedings on the 
difference in the two definitions, and I 
merely mention the question in difference to 
the argument which was addressed to the 
Court. , 
The learned Commissioner of Income-tax 
was of opinion that the cess ċollected by the 
assessees from their tenure-holders and 
ratyats formed part of their income though 
he did not regard the cess as part of the rent 
payable by the tenure-holders or raiyats 
as the Income-tax Officer appears to have 
thought. The Bihar Board of Agricultural 
Tncome-tax how ever, came to the ‘conclusion 
that cess formed part of the rent and was, 
therefore, liable to assessment as part of the 
assessee’s: agricultural income. The conten- 
tion of the Income-tax Authorities was that 
the definition of “vent” given in the 
Chota Nag. Ten. -Act was. wide enough 
to cover these payments of cess ;.but in my 
judgment the view of the learned Commis- 
sioner is the correct one. It may well 
be that for the purposes of the Chota Nag. 
Ten. Act cess could be regarded as part 
of the rent, but that would not make cess rent 
for the purposes of agricultural income-tax. 
Tt would, indeed, be strange if cess could be 
regarded as rent for the purposes of taxation 
in Chota Nagpur and could not be so regard- 
ed for the purposes of taxation in other parts 
of this province. In jmy judgment the cess 
received by the assessees cannot he regarded 
as part of the rent for the purposes of 
the Agri. Income Tax Act and, therefore, 
taxable. It can only be assessed if it can be 
regarded as part of the agricultural income 
of the asséssee. 
Cess is imposed by s.5 of the Ben. Cess 


Act which is in these terms :— 

“From and after the commencement of this Act i in any 
District or part of a District, all immovable property 
situate therein, except as otherwise in s. 2 provided, 
shall be liable to the payment of a local cess.” 

“The mode of payment of local ,cess is 
provided for in s. 41 of the Cess Act, which 
is in these terms :— 

“Except as otherwise in this Act provided— 

(1) every holder of an estate shall yearly pay to the 
Collector the entire amount of the local cess calculated 
on the annual value of the lands comprised in such 
estate, at the rate which may have been determined 
for such cess for the year as in this Act provided, 
less a deduction to be calculated at one-half ‘of the 
said rate for every rupee of the revenue entered in the 
valuation roll of such pains as payable in respect 


ther eof : | 
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(2) every holder, vi a tenure shall yearly pay to the. 
holder of the estate or tenure within which the land 
Held by him is included, the entire amount `of the local 
cess calculated on the annual value of the land egm- 
prised í in his tenure at the rate which fay have ebeen, 

etermined for such cess for the year asin this Act. 
provided, less a deduction to be calculated at one-half of- 
the said rate for every rupee of the rent’ payable by- 
him for such teunre : 

(3) every cultivating raiyat shall pay to the persor 
to whom his rent is payable one-half of the said loce , 
cess calculated at the said rate upon the rent payabi 
by him, or upon the annual value ascertain under the- 
provisions of s. 24 or 25 of the land held by him...... 


It will be seen that by reason of s. 4¥ 
the proprietor has to pay cess on all the 
land held by him and the tenure-holders or 
ratyats under the proprietor haveeto pay 
cess to the latter in respect of the lands held, 
by them. The landlord’s liability to. 
pay cess is not conditional upon the 
collections of cess- made by him from 
his tenure-holdets or raiyats and the. 
landlord is bound to pay the cess payable- 
by-him whether he is able or not to collect 
the cess due to him from persons holding- 
from him. Section 41 òf the Act makes it 
clear that the liability of the proprietor 
to pay cess in no way depends upon pay-. 
ments of’ cess made to him by his tenure- 
holders or raiyats. 


Tt was faintly urged that the cess received 


_ by the assessees from their tenure-holders., 


and raiyats formed no part of ‘their agri- ° 
cultural income by reason of the fact that 
the as$essees had themselves to pay cess and 
in substance and in fact what they regeived 
from the tenure-holders and tenants they- 
actually paid with their own contribution to. 
the local, authorities. If the proprietors were. ` 
merely collecting agents of this cess, then it 
could ‘be urged that the amounts collected by 
them formed no partof their income. How-. 


` ever, if such was the case, the assessees could. 


not claim a deduction of the cess payable by. 
them in respect of lands actually held bý- 
tenure-holders and raiyats under s. 6 (b), 
Bihar Agri. Income Tax Act, because such 
cess would not be paid by the assessees but 
paid by the tenure-holders and ratyats 
through the hands of the assessees. . The. 
fact that the proprietérs are. entitled to 
deduct not only cess paid by them in respect 
of lands in theirkhas possession but also in, 
respect of lands held by tenure-holders and 
tenants makes it clear that the Liability is. 
that of the proprietor and not of those holding 
under him. In my view proprietors are not 
mere agents for the collection of cess, but, 
on the other hand, they are the only persons 
liable to pay the cess due to the local autho- 
rities and further they are the only persons, 
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entitled to the cess payable by the tenure- 
hôlders and raiyats. | . 

‘In my judgment it is clear that the cess 
reGejved by the assessees from tenure-holders 
and raiyats does form part of their income. 
When they receive the payments they are 
absolutely entitled to them and can retain 
them. even if they themselves were able to 
avoid payment of their cess to the local 
authorities. The payments from the tenure- 
holders and raiyats are received regularly 
and are clearly within the definition of 
“Income” given by Sir George Lowndes in: 
the judgment of their Lordships of the Privy 
‘Council in Commissioner of Income-tax, 
Bengal ¢. Shaw Wallace & Co. (1). At p, 1350 
Sir George Lowndes observed :— 

“Incomė, their Lordships think, in this Act (meaning 
the Indian Income Tax Act) connotes a periodical mone- 
tary return ‘coming in’ with some sort of regularity,” 
or expected ‘regularity, from definite sources. The 
source is not necessarily one which is expected to be 
continuously: productfve, but it must be one whose 
object is the production of a definite return,- exclud- 
ing anything in the nature of a mere windfall. Thus 
income has been likenedepictorially to the fruit of 
a tree, or the crop ofa field.” 


“As the: assessees receive this cess regularly 
year by year and appropriate it to their own 
use itis clearly part of their income. The 
question, however, still remains whether it 
is income derived from land used for 
agricultural purposes, because it must, to be 
‘taxable, be. derived from such land. ` ` 

- In my judgment the-cess received by the 
assessees is incofne derived from lan used 
for agyicultural purposes. All such land is 
expressly _made,liable to cess by the Ben. 
‘Cess Act and it is payable by the tenure- 

‘holders and raiyats by reason of their rela-- 
tion to the land, and further it is received 
by the assessees by reason of their rights 
aS proprietors of the land. The liability to 
pay such cess and the :right-to receive it 
‘only exists as long as the relationship of 
proprietor and tenure-holder or proprietor 
and raiyat exists. When the proprietor 
-ceases to be a proprietor, he no longer has 
any right to the cess and similarly when 
the interests of the tenure-holder or raiyat 
cease, their liability to pay cess comes to 
an end. The liability to pay and the right to 
receive cess is so closely connected with 
the land that it can truly be said that it 
is income derived from the land. The cess’ 
was received by the assessees by virtue cf. 
the fact that they were the proprietors of 


(1) 59 G 1343, (1350); 136 Ind. Cas. 742; Ind. Rul. 
(1932) P C156; 9 OWN 515;36 CW N 653; AIR 
1932 P C 138; (1932) MW N 618; 55 CLI 386; (1932) 
AL J 588; 34 Bom. L R 1033: 
124; 597 A 206 (P ©. 
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the land used for agricultural purposes. 
That being so, the cess forms part of their 
agrictiltural income and is liable to ‘be 
taxed under the Bihar Agri. Income Tax 
Act. . ; 
It was urged by Sir Sultan Ahmed on 
behalf of the assessees that cess could not 
form part of the agricultural income of the 
assessees, because the rights of the assessees 
to this cess were governed not by contract 
between them and their tenure-holders or 
raiyats hut by statute. In my view it can 
make no real difference whether the money 
is received by reason of an agreement or’ 
by reason of a right given by statute. 
Rent ‘is payable by the tenant or the tenure- 
holder as the result of agreement. The 
Cess Act imposes a further liability on the 
tenure-holdér and the tenant and gives the 
proprietor a right to something: more than 
the rent which was fixed as the result of: 
agreement. Both the payments are made’ 
by the tenure-holders or raiyats by virtue 
of the fact that they hold interests in land 
from the ‘proprietor and the. latter's right 
to receiver both the. payments are equally 
by virtue of the fact that he. is the. proprietor 
of the land. In my view no distinction can 
be drawn by reason of the, fact that cess 
is payable under statute, and in my judg- 
ment cess clearly forms part of ‘the agri-. 
cultural income of the assessees. I would, 
therefore, answer this question in the affirma- 
tive. 

- Question No. (3) Whether single non-re- 
curring premia and salamis paid to the 
assessee once only as consideration for the 
settlement of agricultural land at the time 
of granting of a lease can be held to be 
income within the meaning of the Act? 

The learned Commissioner was of opinion 


‘that such premia or salamis were not capital 


payments but were 
therefore, taxable. 
observed :— 

“The amount of salami to be paid is and must 
necessarily be taken into account by the would-be 
lessee in estimating what rent he can afford to pay 
for the tenancy and I consider therefore that salami 
of this nature must in fact be regarded as merely a 
capitalised value of. a portion of the future rents. 
I hold therefore that salamis of this nature are rent, 
but even if I did not come to_this conclusion, I do 
not see how I could avoid holding that such salamis 
are income derived from land which is used for 
agricultural purposes. Money received must be either 
capital or income, and I find it impossible to regard 
salamis of this nature as being in any sense capital. 
They do not represent compensation for any deteriora- 
tion of the landlord’s ‘estate and are, in my opinion, 
income pure and simple.” ` 


The Bihar Board of Agricultural Income- 
tax also came to the T that these 


revenue receipts and 
In his judgment he 


~ 


1941 


salamis - formed’ part of the - assessee's agri- 
cultural income. .The Board rélied.- upon 
the decision in Birendra Kishore Manikya 
v Secretary of State: for: India (2) and 
declined to; follow a decision of this Court 
in.Commissioner of Income-tax'v. Maharaja- 
dhiraj Kumar Visheshwar Singh;(3). > .: 
-Dealing with the decision of this Court 
the Board states :— °° = 0 5 oe ee 
“With due respect to: the ruling of the Hon’ble 
High Court, I feel, I must upon this isgue be guided 
by my own éxperience’ad a revenue officer and Court. 
This point has come before the Board in many 
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shapes ‘and forms andespecially whilst deciding ques- . 


tion ,of- rent reduction in the recently initiated- pro- 
ceedings in the province under ss. 112 and 119-A of 
the Bihar Ten. Act and the analogous section of the 
Chota Nag. Ten. Act. I have, so I think, inyari- 
ably. seen that whenever a landlord has settled zirat, 
bakasht or nilami lands with tenants and has accepted 
a salami it has been always because of the imposition 
‘of a lower rate of rent than would have been, the 
case if such’ salami had not been taken. I am ‘of 
opinion that. this has been the uniform practice in 
such cases cOming before the Board throughout .the 
province and on this conéideration I cannot do any- 
thing else ‘but hold that these salamis are merely 
advance rént and nothing else and so agricultural 
income tax is tightly imposed upon them.” ~ es 
The facts relating to these various pay- 
ments of salami are nowhere set out in the 
case. All that is said is that these pay- 
ments by way of salami were: made on 
settlement. -of -lands with tenants: Both 
the Commissioner and the Board appeared 
to: have thought-that as a matter of law 
such payments were not capital receipts but 
revenue receipts and, therefore, formed part 
of the proprietor’s income. The case of 
Birendra: Kishore Manikya v. Secretary of 
State for India (2) now overruled’ on the 
main ‘question which it decided does support 
the views of the Commissioner -and the 
Board, but it, is to be observed that this 
Court has not’ accepted the law. as laid 
down in that case. In Raja Shiva Prasad 
Singh v. The Crown (4) this Court refused to 
follow the view of the Calcutta High Court 
that salami paid on the settlement of land 
was income... In that case the question was 
whether a sum of money received by the 
assessee by way of. salami or premium for 
granting a mining lease was taxable Dawson 
Miller, O. J..observed :— r 
“There is a'vast difference between a sum paid 
once ‘for all for the lease of mineral rights and a 
tent or royalty paid annually to the -lessor. The 
lessor in. this case who holds an unfettered right’ of 
disposal would appear, in granting these leases, to 


(2) 48 C. 766; 61 Ind. Cas, 112 (2); AI R 1921 Cal: 
262; 25C W N 80; 32 © L J 433, 

(3)-18 ‘Pat. 805; 187 Ind. Cas, 691; A I R 1940 Pat. 
24; 6 B R 524; 12 R P 629, | 

` (4) 4 Pat,.73; 82 Ind. Cas.:653; A T.R 1924 Pat. 
679; 5P L:T, 497; (1924). Pat. 234;-2 Pat. LR 233 
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“have had- two ‘objects in view which are distingyish- 
eable. In so far as rent and’ royalty are resérved; he 
is-founding an annual increment to the income of 
the Raj for “Himself and his .suceessers, but’ ihi re- 
gard to salami itis’ the pricé he. demands for parting 
with his direct enjoyment of the property by. himself 
‘and his ‘successors for ‘a périod-of 999 years. “He is 
parting with the capital: to persons - who, -whilst not 
purchasers of the fee simple, are undoubtedly “pur: 
clfasers of a large interest therein. The purchase 
price is presumably not based upon the estimated out 
turn but is paid in exchange for the long term 
transferred. -Possibly it may . be objected -that the 
distinction is one of degree rather than of “kind; 


recurring payments at short -periods being’ treated as 
income and a single -payment of a Similar kind 
covering a long -period,’ being treated as capital, but 
after all this is a distinction acknowledged in s. “4 
of the Act itself,-and, as:has been ob@erved, the 
Income Tax. Acts are not, cast ‘upon’ absolutely logical 
lines. Nor does there appear -to-be any reason why 
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we should extend: the ercêptigii made. in the case of 
ient and ioyalty to the cdse~ofYa non-recurring pay- 
ment made to cover 4 long peridd?? ` Crag pes 
This case was distinguished by the learned 
Commissioner on. the gfound -that itre- 
lated to royalties ; but the case was approved 
and followed by a Bench of this Court in 
Commissioner of Irtcome-tax v. Maharaj- 
adhiraj Kumar Visheshwar Singh (3), which 
Was a case not connected with minerals but 
was a case relating to--land. -In this-case 
the learned Judges reviewed all the autho- 
tities and ..came -to :the . conclusion that 
where the premium or salami represented 
the whole or part of the price of the land, 
it could. not be income.: Income conndted 
-a periodical ` monetary- return coming’ in 
with some sort of regularity, or “expected 
regularity, from detinite gources. The pře- 
mium; or salami, which was paid once: for 
all, was. not.a recurring payment-and-did 
not satisfy the test of income: -. Manohar 
Lall, J.. further stated that-it was impos: 
sible to lay down a hard and fast’rule 
that a salami. can in no case be taxable. 
.The ‘question in each case ivould- depend 
on the facts and circumstances of that par- 
ticular case. -. ANGEN 
The same view was-taken by another: 
Bench of this Court of which I was a mem. 
ber, in the case'of Rani Bhuneshwari Kuar 
v. The. Commissioner’ of Income-tax, Bihar 
(5).. These two recent- cases make it cleat 
that salami cannot be. regarded as -inconic 
as a matter of law. Sdlami may in. cer 
tain cases be regarded.as payment of-rént 
in advance, and in such cases the salami 
could rightly. be regarded as income: Where 
however, salami cannot be regarded as pay. 
ment of rent in advance, -it catinot: þe re- 
garded as income and would; therefore, not 
be taxable, In. the present casé; às Ihave 
5)-AI R 1941 Pat, 39; 192 Ind; Gas: 316-7 BY 
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‘stated; ‘no facts are’ given relating to any, 
“particular ‘paynient. of salami. I- is’ ‘for 
theIncome-tax Authorities-to show that there 
do exist facts which would make the salami 
‘income. Prima facie, salami is not income, 
and it is impossible upon the facts as stated 
tO say that the salamis received by either 
assessée.in this case constitute part of their 
income and, therefore, assessable to agri- 
cultural tax, I would,” therefore, answer 
this third, question in the negative.’ 

„ï think it only right to “draw the atten- 
tion of the Agricultural Income-tax Autho- 
tities to s. 25 (6) Bihar Agri. Income Tax 
Act. - They must in future. regard cases 
decided: by this Court under the. Act as 
binding upon them, and they will not’ be 
entitled in. the case of a conflict of autho- 
rities to follow decisions of other Courts or to 
rely on their own-experience. `- 

, Question. No. (4)* Whether the i income fein 
trees derived by the assessee is aesiculbarat 
income as defined;in the Act? ù 

‘The Maharaja-.of -Chota Nagpur Was as- 
sessed , to income-tax on Rs. 832- 12-0 inċome 
from. bankar, ‘Rs. 636-100 income ,from 
lahkar and Rs. 22-4-0 income from phalkar. 
The Raja of; Panchkote.appears also to’ have 
been assessed on income from some if not ‘all 
the sources, though the actual amounts receiv- 
etl from, the. various sources-are not set out 
in the order of the Income-tax Officer, or 
in either the judgment of the Commissioner 
or. the Bihar Board of. Agricultural Income- 
tax. Further, no details of any kind are given 
in the cases statéd as to the precise nature 
of the sources of this income. All that 
can be gathered is that income from bankar, 
lahkar “and phalkar has beén taxed, and 
the contention of the assessees is that "such 
is not income derived from land used ‘for 
| agricultural purposes, and, theretore mot 
taxable. 

The Commissioner of Income-tex appears 
to have thought that income derived from 
timber in virgin forests ‘was Income de- 
rived from land used for ‘agricultural pur- 
poses. In. his view trees were undoubtedly 
a crop, and the practéce of forestry formed 
part of . agriculture. He relied upon the 
case of the Chief Commissioner of Income- 
tax, Madras v. Zamindar of Singampatti (6). 
In ‘that case, however, the learned Judges 
appear: to, have thought that income from 
forests, and fisheries “might be regarded as 
agricultural, income, though they pointed 
out that it was not necessary to determine 
whether. such, was the case or not, “Another 


6) 45.M 518; 70 Ind. Cas. 504;-A I R 1922 Mad. 325; 
15 L W 496; (1992) 7 MWN 353; 31M LT 21¢F B)... 
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case supporting the view of the learned Com- 
missioner is the case .of Panadai Pathan.‘v. 
Ramasami Chetti (7), in which it was held 
that a lease of land.-for growing casua- 
rina -trees is‘a lease foran agricultural 
purpose within the meaning of se 11%, 
T. P. Act, and, ‘therefore, does not require 
a- registered. instrument for its creation.: It 
was ‘further held that “agriculture” does’ not 
connote tilling the soil'for' Taising food -pio- ` 
ducts alone, but means ‘cultivation “of, the soil 
for.any,useful purpósg- `: 

-Mhe Bihar. Board. of Agricultural Tanti: 
taxi upheld the - Conimissioner, but he con- 
céded ‘that the “point involved'was a difficult 
one, and he in fact gives no reasons for 
agreeing with the. Commissioner. “All he 
says is: oes 
The lara EEE has ` ‘given , his reasons 
for' thinking that virgin forest is a crop and all 1 
will say is that, for the purposes of these: proceed- 
ings Twill not differ ‘from him.” ~“ 

“Banka?” is income derived from the sale 
of wood; from jungles’ whereas ..‘lahkar’ is 
income from letting lands. and trees for 
cultivation of lac. ‘“‘Phalkar” “is income 
from the fruit -òf jungle trees and -bushes. 
The’ question ‘which, has’ to be detérmined 
is whether the ‘income’ from ‘these sources 
éan be'said:to be derived from land used 
for agriculfural purposes or from agricul- 
ture. If the land is- not-so used, then, the 
inGome is-not taxable under the Bihar Agti: 
Income Tax Act. ‘‘Agricutlture” is defined 
in Shorter: Oxford Dictionary, Vol. I, p.°37; 
as “The science and art of cultivating the 
soil, including the gathering in the crops 
and the rearing. of live stock”, and an: 
other alternative definition is “farming: in 
the widest sense. 

It will be: convenient to deal vith the 


items bankar, “bahkan and phalkar ' sepa- 
Tately. 
‘Bankar. It appears that this head of in: 


come was derived from virgin jungles or 
jungle lañd not actiially cultivated. A few 
forest guards appear to have - been em- 
ployed. to -protect. the property, but it can- 
not be said that the* trees have grown as 
the result of cultivation. They appear to 
have grown naturally in the jungles with- 
out the intervention of human agency, and 
in my view, the:growth of these trees, can- 
not be said .to -result . from ape i eultiva: 
tion of the -soil In fact, it “was the 
absence of cultivation that permitted the area 
to, develop into a jungle. “ 

In the: later ‘cases décided i in. Madras the 

(T) 45 M,710; 70:Tnd.-Cas. "657; A I R. 1922 Mad 


351; a ie W: N,384; 43- MES LJ, 191; 16. Tu W 264; 
31MLT wo 
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‘She -gases ;already. referred, to, : In'the.case 
of - the Commissioner of Income;tan; Madras 
Y.T. Manavedan Tirumalpad (8), :a Special 
Bench of three Judges held that the amounts 
received by. the owner of unassessed forest 
lands; by the sale of timber trees thereon, 
are, income liable -as such to” income-tax 
“under the Indian Income Tax Act. In 
Short, the income was not, derived from 
Jang used.for, Agricultural purposes and, 
therefore, not within ,the exception.in the 
Indian Income Tax Act.- In this case, how- 
ever; it’ does not appear. to have been _ 
seriously contended that--income derived 
from the sale of such.trees was income 
derived from land used for agricultural pur- 
poses or from agriculture.- EA > 
„Jn Chandrasekara, Bharati. v. Durai- 
swamy Naidu (9), a Bench- held: that grow- 
ing. casuarina trees, that is trees for fuel, 
isnot an agricultural -purpose so as to make 
the person who-holds the land for that pur- 
pose, a ‘raiyat within the. meaning of the 
Mad. Estates Land Act. - - - f > 
A similar view appears to have been 
taken by the Allahabad High Court, in a 
Full Bench case, Kesho Prasad Singh v. 
Sheo Pargash Ojha (10). The learned J udges 
‘held that land held for the .purposes of a 
grove was not land held for agricultural 
purposes, and this view was approved of 
in appeal by their Lordships of the Privy 
Council ‘in the case of Kesho Prasad Singh 
¥i Sheo -Pragash ‘Ojha (11) in which their 
Lordships stated expressly that’ they agreed 
with High Court that land held for the 
purposes of a grove ‘was not land used for 
agricultural purposes. In" my judgment it 
has not been established in this case that _ 
the income referred to as “bankar” is deriv- 
ed from agricultural land or from agricul- 
ture and, therefore, it cannot be assessed 
tinder the Bihar-Agri. Income Tax Act. © ‘~~ 
Lahkar, This: is income derived’ from 
letting land and trees for the cultivation of 
lit; Lac is a substance produced by certain 


8), 54M 21; 126 Ind. Cas, 596; 59M L J 265; 32 


L W 170; -A TR 1930 Mad. 761; (1930) M W N 716; - 5. 


Ind. Rul. (1930) Mad. 868 (F `B) 
1931 Mad. 659; Ind. Rul. (1931) Mad. 794; GI ML J 


8. . is we . 
„+ (10). 44 A`10;.64 Ind. Cas. 248; A I. R. 1922. AIL. 
301; 19 A L J749; 3U.PLUR(A)7.° ` 


NKI 46 A 831; 82 Ind.-Cas 962; AI RI94PC 


244; ‘51-1 A-381; 23 A L J- 168; 27 Bom. B R 130;-40 


O LJ 461; 47 M LJ 824; 21-L WI 295; L. R GA 
(PB C)1;29 CW NX 606; 100-& A L R105; LOW - 
NGIOGO. QT EN NG a 


MB 


4 . 
PROVISCE OF BIHAR V. PRATAP UDAI NATH SAHI-DEO-(PAT,) 
learned: Judges take: a:jdifferent..view from ° 


‘thé. absence’ of cultivation. 


: : j -© Manohar Lall, JT also agree. . “ 
insects: which are placed ‘on certain treés. «31.0 ‘ww e.: SR o 
Lac does not seem.'to be ‘the result of any : ne ee es ae 

: 5 ye SL. o. a Order agcordingly. 


uo 


C9): 54 M 900;-134_Ind. Cas. 42; 34 L W 185; AIR. ` 


va 
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cultivation.. but`is the creation of parti. ` 
cular insect'when placed on particulay trees. 
Nothing “appears to be done beyond placing 
the insect on the trees, and in my judgment 
on the materials before the Court I cannot 
hold that this head`of income’ is. derived 
ftom land used for agricultural purposes or 
from agriculture. ie yh RS 

Phalkar., This is income derived from wild 


-Jungle ‘fruits, and, it cannot be said.that‘the 


fruit -gathered “is.the result of any culfiva- 
tion, but, on.the contrary, it is the result of 
I Trees’ and 
bushes yielding these fruits grew. not on 
cultivated soil but on land not under cultiva- 
tion and fiequently. the more neglected and 
wild the land is the thicker grow these wild 
bushes. and trees yielding such ‘crop. 
Practically in all cases the crop is the result 
of want -.of cultivation ahd not the result of 
‘cultivation. In my judgment it is not-estab- 
lished that the income described as “phalkar” 
in ‘thee cases is- income derived from land 
used for agriculture or from agriculture and 
is therefore, not assessable to agricultural 
income-tax. A ‘ Les 
“The case as stated on this fourth question 
does not set out precisely how the various 
items of income were obtained. On the 
materials before me; I cannot hold that ahy 
item constitutes. agricultural income but on 
a foller statement of thé facts it may be 
open to a Court to come to a diffeyent con- . 
clusion. The question is jn the main one of 
fact, and thé authorities should bear this-in 
mind when stating a case. s | 
‘In the result, therefore, I would answer 
this question in the negative. 
The assesgees have heen partially success- 


-ful in this čase though they have failed on 


the-main question as to cess. In all the cir- 
cumstances, I would make no order as to costs 


-Of these-reférences, particularly as the points 
-involyed are new and difficult, eS 


' Fazl Ali, J.—Lagree, 
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PESHAWAR JUDICIAL COMMIS- 

Pia SIONER’S COURT 
Appeal No. 105/39 of 1939 
November 11, 1940 © 
ALMOND, J. O. AND MIR AHMED, J. 
SECRETARY or STATE—APPELLANT E 


: Versu 
MOHD. SAIFUR 


8 
KHAN NAQIBULLAH 
KHAN AND OTHERS— RESPONDENTS 
. Land Acquisition Act I of 1894, ss. 23, 4 (1)— 
Udrket value — Sale prices after notification under 
s. 401) for acquisition—Fact of land being used for 
building purposes and proposal for converting sub- 
division in which it was situate into district, if can 
be taken ito account. : 

_ In determining the market value of the land to be 
acquired the sale prices of similai” types of land in 
similar position in the past as well as after the noti- 
fication under g.4-(1) of the Land Acquisition Act, the 
fact that the land was at the timeof determining its 
value being used for building purposes; a proposal to 
convert the sub-divisien in. which the land was situate 
into a district resulting in acceleration of high price for 
the land, can all be taken into accounteven though the 

` aforesaid factors have come into being after the notifica- 

tion under s. 4 (1). 181 “Ind. Cas. 230 (1), relied 

(053 ,, - 


JA. against the decree and the judgment of 
the District Judge,Peshawar Division, dated 
March 30, 1939. 

Mr. Arbab Taj Mohd. Khan, 
‘Pleader, for the Appellant. 

"Li Hukam Chand, and Mr. S. M: Abbasi, 
for Respondents Nos. 1 and 2, and other 
respondents, respectively. . 


Mir “Ahmed, J—The Govt. required 
land for building a hydro-electric , sub- 


Govt. 


station at Mardan. A notification was 
therefore issued on October 15, 1935 for 
acquiring 12 kls. 13 mls.-6 srs. of 


land belonging to Mohd. Saifur Khan, 
Abdul Gafur Khan, Saadullfh, Mehr Dil, 
. Mahmud and Purdil. The Collector offered to 
“pay Rs. 280-10-0 per kanal for the land. The 
- owners did not accept this price. They asked 
for a reference to Court under s. 18, 
Land Acquisition Act. The matter was 
therefore sent up to the District Court 
and the District Judge tried the case. The 
District Judge found that this’ piece 
of land was situated in the midst 
of a new growing suburb. He referred to 
a sale by Fateh Mohd. Khan to Ghulam 
Haider of 10 marlas of land for Rs. 750, 
According to a copy of the mutation which 
has been entered to record, the sale took 
place on October 14, 1935. The Judge also 
referred to a judgment of a single Judge 
of this Court dated August 15, 1935. It 
was in a case of preemption. The land 
in dispute was situated in the neighbour- 
hood of the land now in suit and was one 
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sum of Rs. 800 which had been paid before 
the Sub-Registrar was the correct ‘price 
of the land under pre-emption. The District 
Judge also pointed out that Mardan. had. 
been converted info a District. (Itt was 
made a District on January 1, 1937); “He 
observed that in expéctation of the con-_ 
version of Mardan into a District from a 
sub-division the price had been gradually 
rising round about that town. He alse 
adverted to the sales of lands belonging 
to Attar Singh in a Court auction. These 


— sales took place on March 31, 1937, April 


1, 1937 and April 6, 1937. The land -was 
sold at an average rate of -Rs. 149-11-8 
per marla. He mentioned the fact that 
the owners had stated before the Colléctor 


‘that the land was at least worth 90 per 


marla. Taking all these factors into con- 
sideration the Judge arrived at the con- 
clusion that Rs. 80 per marla, or in other 
words Rs. 1,600 per kanal, was a fair aver- 
age price of the land insuit. He therefore. 
increased the price payable to the owners 
accordingly. AN E j 


The Secretary of State has come up- on 


‘appeal to this Court. The learned Counsel 


has pointed out that besides the copy of the 


mutation which has not heen attested, no 


proof has been produced to show that Fateh 
Mohd. Khan sold. 10 . mls. of land to 
Ghulam Haidar at Rs. 750. He referred.to 
s. 23 (1), Land Acquision Act, in which the 
market value of the land in the neighbour- 
hood on the date of the sale. has been 


laid down as the, criterion for assessing 


the price to be paid to the owner for forcible 
acquisition. He objected to the admissibi- 
lity of the evidence with regard to the sales 


‘of Attar Singh’s lands. He said that the sales 


took place long after the notification had 
been issued for the acquisition of the land 


in suit. Counsel did not attach any value 


to the fact that the Tand was situated 
near the other habitations and also remarked 
that there. was nothing to indicate 
that the proposal to convert Mardan into 
a District had anything to do with the 
rise of prices in the locality in which the 
land is situated. We have given the matter 
our careful consideration. ` It isin the award 
of the Collector that-a Police Station was 
built close to this land in 1923. It is not 
therefore a matter for suprise that the proxi- 
mity of thé Police Station encouraged the 
building of houses inthis locality. In fact 
the Collector has said : -© > i 
“As I have remarked in my preffious award 'goo 
many houses hare been built in the pse and many 
_ 

~ > 


+ 
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more ‘are being built. The land became more costly 
“being ‘suitable for the construction of houses near the 
givil lines.” 6. a: 

‘`. We are satisfied therefore that the land 
Should -be treated as. one used for building 
Purposes and that in view of its potentiality 
sas a building site the most lucrative and 
advantageous price should be fixed: for its 
forcible acquisition. . We are fortified in this 
‘opinion, by the remarks of their Lordships 


` of the Privy Council in a ruling reported in 


Narayana Gajapatiraju v. Revenue Di- 
wisional Officer, Vizagapatam (1). At p. 102* 
‘their Lordships have remarked : 
a “It; is perhaps desirable in this connection to say 
‘something ‘about, this expression ‘the market price.’ 
‘There is not in general any market for land in the 
‘sense in whichone speaks of a market for shares or 
a-market for.sugar or any like commodity. The value 
of any Such article at any particular time can readily 
be ascertained by thé prices being obtained for similar 
articles in the market. Inthe case‘of land, its value 
in general can also be measured by a consideration 
of the prices that have been obtained in the past for 
land of similar quality and in similar positions, and 
this is what.musf be meant in general by ‘the market 
value’ in s. 23. But sometimes it happens that the 
land to be valued possesses some unusual, and it-may 
be, unique features as regards .its position or its poten- 
tialities. In such a case the arbitrator in determining 
its value will have no market value to guide him, and 
he will have to ascertain as best he may from the 
‘material: before him, what a willing vendor might 
Yeasonably expect to obtain from a WIL ng purchaser, 
“gr the land in that particular position and with those 
particular potentialities. For it has been established 
y numerous authorities that the’ Jand is not. to “be 
valued merely by reference to, the use to which it is 
“béing put at the time at which its value, has to be 
‘determined (that time under the Indian Act being the 
‘date of ‘the notification: under s. 4 (1), but. also by 
reference to the usesto which it is reasonably capable 
of being put in the future. No authority indeed is 
tequired forthis proposition. It is a self-evident one. 
No` one ‘can suppose in the case of land which is 
‘eertain, or even likely, to be used in the immediate or 
reasonably near future-for building purposes but which 
at the valuation date is waste land or is being used for 
agricultural purposes, that the owner, however willing 
‘a vendor, will be content to sell the land for its 
“value as waste-or agricultural land as the case may 
‘be. It.is plain that in ascertaining its value, the possi- 
ibility of its being used for building purposes would 
Rave tò be taken into account.” ` ee i 
“We think that the rate of Rs. 80 per marla 
fixed by the lower Court is a fait and rea- 
sonable price. It'is approximately- the 
rate at which ‘Fateh Mohd. Khan: sold- his 
Jand to Ghulam Haidar and is nearly -half 
Of the peak price reached when the lands 
of Attar. Singh were sold in 1937. A 
copy. of ‘the deed of ‘sale by Fateh Mohd. 
‘ (2) AIR1939 P 098 (102);-181 Ind. Cas. 230; I E R 
1939) Kar. 167; I L R (1939), Mad. 532; 66 IA 104; 
939 O W N 480; 11 RPO 231; 1939 O `L R 303; 5 B 
R601; 43 O W N-557; 20 P L T 381;:41-P L R 394; 
4l Bom. LR 725; (1939) 2.M L J 45; 50 LW 1; (1939) 
MW, N 708 P-O) ty oo - 
Page of NV 1939 P; C.—[Ed] . 
Fia is A 
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e 
Khan to Ghulam Haider has beën pro- 
. duced in another case, Secretary of State 
v. Abdul Ghafur,- which is'also. before'us to- 
day and its correctness is not denied by 
the Counsel-for the appellant. The mutation 
is therefore a reliable piece of evidence. 
No doubt the sales of Attar Singh’s lands 
were subsequent sto the notification for the 
acquisition of the land in suit but they 
indicate : the high water mark of the 
rise In prices which most probably began 
in 1923 and was accelerated by the pro- 
posal to convert Mardan into a District. 
They are therefore useful in assessing 
-the price of the land in dispute and 
cannot be ignored. We do not® see any 
ground for disagreeing with the lower Court 
and dismiss the appeal with costs. Pleader's 
fee Rs. “150, -half to. be paid to Mohd. 
Saifur and Abdul Ghafur and the other 
half to: the remaining set of respondents in 
equal shares. ae 
Me Appeal dismissed.” 


a pan 
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PATNA HIGH COURT 
Criminal Revision No. 142 of 1941 
March 20,1941 > 
AGARWALA, J. Br ae 
PANDEY PARASNATH RAI or 
UPPER BAZAR, RANCHI— 6 
PETITIONER : 
e VETSUS _ 
Tur MUNICIPAL CORPORATION ` 
.. .. oF RANCHI—OpposirE Party .": 
. Bihar and, Orissa Municipa? Act (VII of 1922), 
s. 192—Offence under—Senténce—Rigorous imprison- 
ment in default of payment of fine cannot be 
awarded. f ` Sie 
A person committing an offence under s. 192 of 
the Bihar and Orissa Municipal Act is liable to be 
fined but is mot liable to imprisonment otherwise 
than in default of payment of the fine. Therefore, 
by reason of s. 67 of the I. F. O., the imprisonment 
to be awarded in default of payment of the fine must 
be ‘simple’. i f 
R.- from an order of: the Deputy 


Or. 
Commissioner, Ranchi, dated January 4, 
1941, i? 


Messrs. D. K. Chowdhury and R. i. Sahay, 
for the Petitioner, ° 

Mr. K. K. Banerji, for the , Opposite 
Party. -> S EA 

Order.—The petitioner has been con- 
victed of an offence under s. 192 of the 
Bihar and Orissa Municipal Act (VII of 
1922), and has been sentenced to pay a 
fine of Rs. 50 or, in ‘default, to undergo 


. rigorous imprisonment for one month, The 


first point to be noticed is’ with regard’ to 
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the sentence.. -í A ` person committing ‘an 
offence’ -under s. 192 of the Act is table- to, 
be fined—not exceeding Rs. 500 but is not 
liabl: to imprisonment otherwise than in 
default of payment. of the fine. Therefore, 
by reason of s. 67 of the I. P. Q., the 
imprisonment to be awarded in default of 
payment of the fine must he ‘simple’. ` 

With regard to the merits, it has been 
contended that the prosecution is barred 
by limitation by reason of the provisions 
of s. 375 of the Municipal Act, which re- 
quites, in the case a continuing offence 
such as the present, that the, prosecution 
shall be instituted- within six months of 
the ¡commission of the offence, or within 
six months from the time when it is first 
brought to the notice of the Commissioners 
of: the Municipality. The Courts -below 
have found in the present case with. regard 
to a part. of ‘the building which the petis 
tioner is putting fip, that the offence- was 
brought to the notice of the Commissioners 
within sis months of the date on which ‘the 
prosecution was instituted. The petitioner 
alleges that the offence was committed on 
October 16, 1939; and- that the Commis- 
sioners had notice of if on that date. 
The Courts found: that there was no evi- 
dence to show-that the offence had heen 
committed on that date and held that the 
offence had been committed - between 
December 8, 1939, and January 14, 1940, 
There is no merit ii the‘point. `. © 

The ryle is discharged subject to this 
modification that the period of the imprison- 
ment in default of payment of the fine will 
be ‘one months simple imprisonment and 
not one month’s rigorous imprisonment. 


s. Rule discharged. 


. A O 
ee} k ` 





__OUDH CHIEF COURT 
Criminal Revision No. 147 of 1940 
; 4 March 18, 1941 
YORKE, J. - 
< NASIMULLAH—Aocusep— 
APPLICANT. 
‘versus - MEN 
“EMPEROR Turovucs PREM NARAIN— 
COMPLAINANT—OPPOSITE Party © -` 
Criminal Procedure Code (Act V of 1898), $. 437— 
Scope and object—Esséntial point to be considered 
before acting under s. 437—Case before Magistrate in 
middle of hearing—Order directing commitnient -is 
notjustified.” ~~ _ Sec Ea eS 
<. Section 437, Criminal P. O., contemplates a‘ ease in 
whieh “there has “already been a completed inquiry 
‘under the -provisions of Chap. XVIII followed byan 
order of discharge in a case triable exclusively by the 
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Court of Session... The olijeobofs. 137 -iaito enable the 
Sessions Judge in such a case-to-order ` commitment for 
trial without the necessity of a fresh and unnecessary 
inquiry.” Such a procédure as is contemplated by. s. 437 
may be either in a proceeding under Chap. XVIII og in 
acase in which the acoused. Jas" been: tried -out and 
convicted or acquitted’ on other charges ina warrant 
case. Such discharge may be either express or by im- 
plication. The essential point either for. a- Magistrate 
acting under s. 347 or for a Sessions Judge acting under 
s. 437 is to make certain that the rights of the ac- 
cused are in no way prejudiced. ` [p. 216, col. 1.] : 

In a case where the Magistrate has only -framed ` 
charges in respect of certain offences and fixed a date 
for further: cross-examination, of the prosecution wit- 
nesses and thus the case is still in the middle of its hearing 
an order under s. 437, Criminal P. O., directing com- 
mitment is not justified and must be set aside. 132 
Ind. Cas. 47 (1), 190 Ind. Cas. 761 (2) and 93 Ind. Cas. 
145 (3), referred to. 7 a 


Gr. R. for the revision of the order of the 
Additional Sessions Judge, of Kheri, dated 
Octoher 26, 1940. Sty eee wee: 


Mr. Siraj Husain, for the Applicant: : 
The .Govt. Advocate, for the Grown. -un 
` Mr. AON. Mulla, for the Opposite Party 
(Prem Narain). © - -> As aan 


Judgment.—This is an application ‘in 
revision -by one-Nasimullah against an order 
of the Additional Sessions Judge-of Kheri, 
directing under s. 437 of the Criminal P. C., 
that: the Magistrate should commit, the 
present- applicant to the Court of -Session 
for’ trial “on charges under ss: 367 and 
307, I. P. O., in addition to charges under 
ss. 377/511 and 323 which had already been 
framed ‘against him. $ 

. This case arose out of a first informa- 
tion . report filed on June 29, 1940, and 
registered as a report of an offence under 
s. 307, I. P. C. The report was made by 
Jagat Narain Gupta in regard to an .of: 
fence said to have been committed by. 
the present applicant Nasimullah ‘against 
his brother Prem Narain. “The story told 
was that Nasimullah wanted to have un: 
natural intercourse with Prem- Narain and 
kidnapped or abducted him for that pur- 
pose. The boy refused to allow unnatural 
intercourse and the applicant was said ta 


have- throttled him so that he became un; 


conscious. The boy Prem Narain was sent 
for medical examination on June 30, and, 
on July 18, the Police prosecuted ‘the case, 
to Court, under s. - 377 read with s. 511, 
and the Magistrate in due course took up 
the trial-as for a warrant case.. On Septem. 
ber 16, he heard.arguments prior to ‘the 
framing of a charge and it appears to 
have beén. urged before him ‘that a prima: ` 
facie case had been established not only 
under s. 377 -read-with's. AS 5. 323, 


"Ody 


but also“ under ss: ,367 - and 307 or 308, 
I. P. © The “Magistrate, however, on 
September 23, framed charges-under ss. 377/ 
911. and 323, I; P. G.. only. and fixed 
October 4,. for, “further cross-examination 
of the. -prosecution witnesses.: On. the fol- 
lowing day, September 24, Mathura. Pra- 
sad, guardian, of Prem. Narain, applied 
to the Magistrate. cto commit the .case to 
the Sessions Court on, charges ‘under s. 367, 
327 and 307 or .308 -in addition, to the 
charge. under s. 377/511. This applica- 
tion the learned Magistrate returned to 
the applicant Mathura Prasad with an en- 
dorsement “Returned. It must come-through 
P. I.” Whether or ‘not the, “Prosecuting 
Inspector would. have “pressed: this applic- 
tion cannot be known : „as on the very next 
day, September: 25, Mathura Prasad filed 
an application in revision under ss. 435 
and 437 of.:the Criminal P. ©., in the 
Court of the - Additional - Sessions Judge 
of Kheri. 

‘The Additional Sessions Judge :has writ- 
ten a lengthy order and. has -ultimately 
come to the cofielusion. that he had the 
power under s. 437 of ‘the Criminal P.O, 
to direct’ that Nasimullah-: applicant be 
committed for trial upon the: matter of 
the charges under ss. 367 and 307, I. P.-C. 
It is against this order that the present 
application is filed. Learned Counsel for 
the applicant contends that this order ‘of 
the Additional Sessions Judge is bad in 
every way, and‘ to’ a certain extent the 
learned Govt. Advocaté has. to, concede 
that there’ is“force in this ` Argument. ° It 
is doubtless the - case that under s. 435 of 
the Criminal P. ‘C., the Sessions. Judge 
may call for and examiné the record of 
any proceeding before any inferior . ‘Crimi- 
nal Court situate within the local limits 
of. his jurisdiction for the purpose of satisfy- 
ing himself as to the correctness, legality 
or propriety of any finding, sentence, or 
order recorded or: passed, and as tó the 
regularity of any proceedings of such in- 
ferior Court. It is not very clear first of 
all as to what order the learned Sessions 
Judge could be justified in considering to 
be incorrect, illegal or improper. There 
was nothing at any rate very improper, in 
the Magistrate's, endorsement ‘on the ap- 
plication, of Mathura’ Prasad.. The case be- 
fore him was being conducted. by the 
Prosecuting Inspector, the’ _ prosecution 
being: by: the Crown and ‘any’ application 
of the kind should “necessarily have been 
made to hint py the Prosecuting Inspector. 
Secondly ät- R- difficult, to see what: irre: 
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arity there was in the., proceedings -of 
he Magistrate.. The Magistrate had before 
him a case in which a report “had. “been 
made, in consequence , of which the. Police 
registered a.case under s. 307, I. P. Q, 
but, the Police had chosen to` prosecute . the 
case. under s. 37% read with s. 511. ..It 
might be that the evidence sug geested the 
possibility of other charges. being framed 
against the accused, -but if the. Magistrate 
at that stage ` of ‘the case thought. that 
the only charges - made. out prima facie 
against the accused were charges under 
8. 377 read with 511 and 323, T. P C, 
that was a view -which . he, was. perfectly 
competent to. take. It. did - ‘not tie. his 
hands in-any way., He was going on to 
allow furthér cross- examination of the: pro- 
sectition witriesses according to law and 
further to hear sich defence. evidencé as 
might, be: produced by. “the accused, It 
would be open to him under 347 of 
the -Criminal P. C., if. at a laiar. ‘stage he 
came -to . the” ‘conclusion that the case’ was 
one which ought to be tried by the Court. 
of Session, rto commit. the. accused under 
the provisions. herein before contained, that, 
is thé provisions statéd in Chap. XVII of 
the Code. It seems to me prima. facie 
that this was most definitely not the stage at 
which the. Sessions Judgé should have ine 
terfered with. the discretion of the Magis- 
trate. Ħ Non-interference could not: possibly 
interfere” wah the ultimate doing of jus- 
tice.. 
| Coming, now to the order Which the J udge 
did proceed to pass having once sent-for 
the record under the provisions of s. 435, 
he could,- of: course, send it- back without 
further: comment or with any remarks he 
might. think: advisable. for the guidance of 
the Magistrate or he might- také action 
under’ s. 486 or under s: 437, if either. 
of those sections was properly. applic: 
able. ME 
c -Section 436. prescribes that : ey 
; “on examining any record ‘under -s. 435 or other- 
wise, the Sessions -Judge may. direct the District 
‘Magistrate by himself or by, any of the Magistrates 
subordinate to him to made, and the District Magis- 
drate may himself, .make.or direct. any Subordinate 
Magistrate to make, further. inquiry into any com; 
‘plaint which has been dismissed under s, 203 or 
gub-s. (3) of s..204, or ‘into the case, of any person 
accused of an -offence who has been discharged. ` 
" Provided that.no Court shall make any direction 
under this section-for- inquiry into the-case- of any 
èrsòń who has been discharged, unless such person - 
has: “had an opportunity of showing cause wliy such 
direction should not be made.” FG 


I JPrima facie the words’ “further: inquiry,’ 
in. the first paragraph of this- séction’ aré 
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applicable to all cases of discharge with 
the ‘possible exception of that case-of dis- 
charge which is mentioned in s. 437, that 
is to say it will cover case of discharge 
under ss. 203 and 204 or under s. “293 
or under s. 209. In none of these cases 
can there be any question of prejudice to 
the accused, against whom an ‘order is 
niade: after ‘he has had an opportunity of 
showing cause why such order should not 
be made because the direction for making 


sisese 


aa ofthe Sessions Judge...improperly discharg- 

There are two provisos which do not re- 
quire- consideration in the present case. 

It seems to me that the clear distinc- 
tion between ss. 436 and 437 is that s. 437 
contemplates a case in which there has- 
already been a‘completed inquiry under 
the provisions of Chap. XVII followed 
by an order of discharge in a case triable 
exclusiyely by the Court of Session. The 
object. of s. 43% appears to be to enable 
the Sessions Judge in such a casé to 
order commitment for trial without the 
necessity of a fresh and unnecessary in- 
quiry. Such a procedure as is. contem- 
plated by s. 437 may be- eifhér’ in-a pro- 
ceeding under Chap. XVIII or inja case 
in which the accused has been tried out 
- and convicted or acquitted on other. charges 

in a watrant ‘case. Such discharge may 
be either express or by implication. .The 
essential: point: either for a Magistrate 
acting under s. 347 or for a Sessions 
Judge acting under -s., 437. is to make 
Certain that the rights of the accused are 
in no way prejudiced, vide for example the 
case of Ram Ghulam ~; Emperor (A. L 
R. 1931 AJl; 434) °(1). "That was a case 
of a complaint under s. 363, I. P. C. 
The prosecution witnesses were examined 
and‘cross-examimed. - A charge was framed 
and all the defence witnesses were’ ‘also 
examined and cross-examined. : Then’ the 


‘ (1) AI R193] AN, 434; 182 Ind: Gas. 47; (1931) Ab 
J 587;, (1931) Or, Cas. 706;, 32 Cr, LJ. 849; 53 A 692; 
Ind. Rul. (1931) AIL 479, 7 NG 
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Magistrate acting under “s. 347 of the 
Criminal P. C., amendéd and framed the 
charge ‘under s. 366, I. P. C., and com- 
mitted ' the accused for trial. It was held 
that the procedure of the, Magistrate was 
not illegal. The accused had no right-of 
furthér examination ‘aiid _cross-examination 
to disprove the amended charge as every 
possible defence had been given. The am- 
ended charge must be deemed to be framed 
under s. 210. After the commitment the 
proceedings: must be deemed’ to be'in an 
inquiry under Chap. XVIII and not ina 
trial.: Further examination and cross-ex- 
amination could be' made in the Court of 
Session. .The crucial quéstion in the case 
was whether there had been any illega- 
lity or irregularity or any prejudice to 
the accused, and it was held that there was 
no prejudice. ; MEA 
Strong stress was laid on the same point 
in Fazal v. Emperor (A. I. R. 1940, Lahore, 
389) (2). It was held that aes 
- “there is nothing: in s. 347 to suggest, that where 
a Magistrate decides to commit under that section he 
should be required ‘to commence proceeding de novo 
under Chap. XVIII. What is necessary is that. as 
soon ag a Magistrate acting under s. 347 has. made 
up his mind to commit, he should be careful not to 
‘prejudice the accused’ by depriving him of the op- 
portunities, provided by ss. 208 and 212 of offering 
defence evidence: and always provided that the re- 
quirements of ss. 208, 211 and 212,.as well as the 
‘formalities required by s. 213 of the Code are care- 
fully observed, there is no reason why a Magistrate 


should be required to take proceedings de novo und 
Chapter XVIII of the Criminal p. GPS 9°"? under 


. Great stress in all these cases is laid on 
the importance of seeing that all the pro- 
visions of Chap. XVIII are complied with 
and the interests'of the accused are not 
prejudiced by his being deprived of any 
of -his rights. On the other hand the 
order of the learned Additional ‘Sessions 
Judge in the present case obviously puts 
the accused at a great disadvantage. The 
Magistrate has been ordered to commit 
the case for trial at a ‘stage when the 
prosecution witnesses have not been recall- 
èd for further cross-examination and the 
original cross-examination, was not an ade- 
quate cross-examination because it was re- 
ocgnised, that there would be a further 
right of cross-examination subsequent to 


‘the charge. In. addition the. accused is 
-being deprived ‘of his right to produce de- 


fence evidence , before the Magistrate. It 
seems to me that apart from the ques- 
tion, whether 8.- 437 could at all autho- 
rise the. Sessions Judge to make an order 


(DAIR 1940 Lah. 389; 190 Ind, Cas. 761;1 I, R 
(1940) Lah. 151; 42 PL R 714; 42 ofi J 9;13R L 


p . 


“1941. 


of commitment at this stage it, is obvious 


that this is a case. in which. he was not ° 


justified in so, doing: If it is the duty of 
a Magistrate acting under s. 347 ‘to be 
most. careful to see that, the accused has 
all the advantages, which are giver to him 
in an inquiry under Chap. XVIII, it is 
obviously, one might almost say a fortiori, 
. the duty of the Sessions Judge to’ be most 
careful not to make ah order which would 
have the effect of prejudicing the interests 
of the accused. In my opinion the ‘order 


was not justified in the circumstances of. 


the case and, I am personally also of opi- 
nion that s. 437 does not justify such an 
order in a case which is in the’ middle 
of its hearing. Such an order may pos- 
sibly. be justified when ‘a Magistrate has 
tried out a case and has allowed the 
accused all the privileges which are ‘com- 
mon to a full trial in a warrant case 


and to a full inquiry under Chap. XVIII, 9 ` 


but itis certainly not justifiable at the 
stage. at. which the order was made in the 
present, case. : eS - 


< In this connection” I may- refer to. an. 


early case of- this Court, Bilodar v. King- 
Emperor (A. I. R. 1926 Oudh, 194) (3), 


in which-it was held that where the Police, - 


chalan contains mention of: ss. 147 and 
304, LP. O:, but the Magistrate, after 
hearing the evidence for the prosecution, 
| frames a charge under .ss. 147 and 325, 
_the accused ‘cannot: be said to have been 
discharged within the meaning of s. 437 
and the Sessions Judge is not authorised 
to -order commitment - under s. 437. Sec- 
tion 253 suggests that the word ‘discharge’ 


means absolute discharge. - f 

. “A High Court has itself power under, s. 439 
read with s. 423, to- order commitment in a case, 
and it would obviously be the proper course for the 
High Court itself to order such commitment if thé 


Sessions Judge’s order is held to be @ proper one ;, 
- _ however, the action -under- s. 437 or s. 439 for 
. ordering a commitment, should: rarely. be taken in 

. the midst of a trial, and certainly only when the 


` failuré of a Court to commit is shown on the face of 
:proceedings to be improper.” i d 


I would: further’ remark that iù my opi- ` 


nion such ‘interference ‘with a trial, while 
it is actually going’ on, is to be. depre- 
cated and even if such a power exists it 
should only -be- exercised in ‘rare cases. 


The Magistrate is himself seized of the ` 


case, he has-heatd the . witnesses ‘for the 

prosecution and he may have’ come 'to cer- 

tain conclusions about: them, but his-con- 

‘clusions are not yet final and they’ will 

_ only become finak after he has heard the 
3) ATR $26 Oudh 194; 93 Ind. Cas. 145; 3 
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further cross-examination subsequent ta the 
charge. He is at liberty at any stage up 


„tọ the date on which he may either acquit 
or convict to take action under s. “347 in. 
-respect of the charges with reference to 


Which an application was made to the Ses- 
sions Judge. The Sessions Judge will fur- 
ther himself, in’ case of conviction under 
other sections, be at liberty to set aside 
thé~conviction and order a commitment to 
Sessions if he thinks the case one in which 


“such a commitment should have been made. 


In my opinion, therefore, the order of „the 


“Sessions Judge cannot be sustained. I allow 


this application and set aside gthe order. 
It will be ‘open to -the: Magistrate to deal 


“with the case according to law in whatever 


way he-thinks fit. 


he cc ane” Application allowed. 
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is aii August 15, 1940 - 
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COLLECTOR or BROACH anp PANOH 
j MAHALS— APPELLANT 
ee : versus LS 
- ”' OCHHAVLAL BHIKALAL— , 
RESPONDENT | 
XLV of 1860), s. 70—Imprison- 
of- payment - of fine—Fine, 
if can still be recovered—Criminal Procedure Code 
‘(Act V of 1898), s. 386 (1) (b) and (3)—S. 386, whe- 
ther - controls 3.70, Penal Cdde—Effect of. s. 386 (3) 
—Interpretation of Statues — Adjective law ‘cannot 
control substantive law in absence of express pro- 
vision. < eee | ; 
The property of the accused is liable to the payment 
of fine even ifhe has undergone imprisonment in default 
of: payment of*fine. ` g 
Section 70, I. P. C., is substantive law ag to the 
payment of fine. while s. 386, Criminal P. C., relates to 
the procedure of itsrecovery. Section 70,1. P. O., is 
‘not therefore controlled by the provisions of s. “386, 
sub-ss.- (1) (b) and (8), Criminal P; C. The warrant 
issued under s. 386 (1) (b), Criminal P. O, is- to be 
deemed to be a decree for- certain purposes only and 
‘not-for all purposes. For the purpose of limitation 
therefore the substantive law contained in s. 70 is not 
affected. The only effect of s. 386 (3), Criminal P. C., 
is'that the warrant which is to be deemed to be a 
decree is to be executed ‘according to.the mode laid 
down in the civil procedure code. Section 48, Civil P. O., 
does not prescribe any period of limitation for taking out 
execution. - Section 48, Civil P. O., does not therefore 
apply to the warrant -under s. 386 (3), Criminal 
Tt isa general rule relating to the construction of 
statutes that in absence of an express provision, an 


Pgnal Code (Act 
ment suffered in default 


` adjective law cannot control the provisions of sub- 


stantive law. - f r 


“FA. from’ the decision of the Additional 
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Darkhast No. 1 of 1938... : ; A 
‘MERA, Sdhagirdar, Govt. Pleailer, for 
the Appellant.: - 50, 
'— Messrs. M. R. Vidyarthi, P. M. Kapadia 
and B. Moropanth, for the Respondent. 


_Divatia, J:—This appeal arises in exect- 
_ tion of a darkhast to recover a certain 

amount by the- appellant who is the Collec- 
‘tor. of -Broach and Panch Mahals against 
the respondent.. The latter had been con- 
victed on January 12, 1929, of the offence 
of cheating and sentenced to three years’ 
rigorous ,imprisonment with a fine of 
Rs. 15,000 and’ rigorous imprisonment for 
nine months in default of payment of fine. 
On May 10, of that year a letter was sent 
by the Sessions Judge to the Collector 
under s. 386 (1) (b), Criminal P. C., 
authorizing him te realize the amount of 
the fine by execution’ according to civil 
process against the immovable property of 
the defaulter. This letfer was sent because 
the opponent had not paid ‘the amount of 
fine although ‘he subsequently suffered the 
period of imprisonment in default of pay- 
ment of the fine. -, ; 
_ Two darkhasts were filed by the Collector 
in 1929 and 1980 to realize the amount of the 
fixe and asum of Rs. 4,227 was ‘realized 
in execution. The third darkhast was filed 
in 1933 and the undivided interest ofe the 
opponent in certain immovable . property 
was ordéred to be sold. The sale. took 
place on June 19, 1935, but as there were 
-no’ bidders the property was not sold and 
the darkhast was therefore disposed of. 
Thereafter on February 8, 1938, the present 
darkhast was filed to recover the balance of 
the fine out of the, interest of the Spponent in 
certain immovable property. ` 

The opponent contended in the course of 
that. darkhast that as he had suffered 
rigorous imprisonment in default of payment 
of the fine, his property was no longer 
liable to the payment of the fine. His 
second ‘contention was. that under s. 70, 
I. P. C., the’ fine imposed upon him should 
nave been tecoyeted only within six years 
from’ the’ date of. the sentence, and-the 
oresent darkhast, which was filed in Febru- 
ary 1938, after the period of six years was 
“ver, was therefore time-barred. or 

_The learned first. class Subordinate Judge 
rightly held on the first point that the claim 
of the darkhasidar was legal even. if the 
opponent had undergone imprisonment in 
default of payment of the fine.. That is 
clear from the provisions of the I. P. C. 
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On the second point, the ‘léarned Judge 
was ofthe opinion’ that under:the provisions 
of s. 386 (3), Criminal P.-C., the warrant 


issued by the Collector did not become ‘a 
decree of a Civil Court ‘for all purposes and 
that the provisions of s. 70, I. P. C., were 
not affected by s. 386 (3), Criminal P.Ç., 
which was added for the first time: in 
1923. He therefore held that the darkhast . 
was time-barred and ‘accordingly dismissed 
it. ee 

This appeal is presented against that 
order, and itis contended on behalf of the 
Collector thats. 70, I. P. C., is controlled 
by the provisions of s. 386, sub-ss. (1) (b) and 
(3), Criminal P. C. Now it is clear that 
under s. 70 the fine, or any part thereof 
which may remain unpaid, may. be levied 
at any time within six years after the 
passing :of the sentence. This means that 
the fine could not be levied after the 
period of six ‘years is over except in the 
circumstances mentioned in that ‘section t. e., 
where the person is imprisoned for a longer 
period than six years. Under s. 386, Criminal 
P. G., as it. stood before the amendment of 
1923, whenever -an offender was -sentencéd 
to pay a’ fine, the Court - passing the . 
sentence may issue a warrant for the levy 


-of the amount by distress and sale of any 


movable property belonging to the offender. 
By the amendment the power to issue a 
warrant has been given to the Criminal 
Court so as to proceed against the movable as 
well as the immovable property of the 
defaulter. It is provided therein that the 
Court might issue a warrant for the levy of 
the amount by attachment and sale of any 
movable property belonging to the offender 
and. it may also issue a warrant to the 
Collector ‘authorizing him to realize the 
amount by execution according to civil 
process against the movable or immovable l 
property, or both, of the defaulter., Then 
sub-s. (3) provides that where, the Court 
issues a warrant to the Collector under sub- 
s. (1), cl. (b), such warrant shall be deemed 
to be a decree, and the Colector to be the 
decree-holder; within the meaning of the 
Civil P. C., and the nearest Civil Court by 
which any decree for a like amount could 
be executed shall, for the’ purposes of the 
said Code, be deemed to be the Court which 
passed the decree. It is lastly provided 
that all the provisions of that Code as to 
execution of .decrees shall apply accord- 
ingly. . ` 

_ Relying on ‘this new: provision it -is con- . 
tended by the learned Govt. Plefder. that . 
all provisions rélating to execuffon in the, 


~ 
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clyil-. procedure :could be ‘applied fo this 
Warrant, which is to be regarded as a decree 
of a Civil Court, and that. 5. 48, Civil “P. ©., 
would: therefore apply to ‘such’ a warrant. 
Under that section ‘where an application to 
execute a decree not being a decree granting 
an injunction has been made; no order for 
the execution. of the same decree shall be 
made tipon any fresh application presented 
‘after the expiration of twelve years from 
certain dates’ mentioned therein. ‘Now. in 
the first ‘place it is important to realise 
that s. 70, I P. C., is substantive law as to 
the: payment of fine while s. 386, Criminal 
P. ©., relates to’ the procedure of the recovely. 
It is -true that in ‘certain matters such as 
the prevention of offences and maintenance 
of wives and childien the Criminal P. C., 
provides. for certain’ substantive ` rules; but 
it is quite-clear that s. 386 deals only with 
procedure of levying the fine imposéd under 
the substantive law of ‘crimes. . Ii is a 
general rule relating to the contruction of 
statutes that “in absence of any express 
provision, an adjective law cannot control 
the provisions of substantive law. It must 


be presumed that the Legislature had the . 


provision of’ s. 70, I P. C., in mind at the 
time when this. new provision was” intro- 
duced for the first time in 1923, and if no 
change was.made in that section, it must 
be for the reason’ that, the’ ‘warrant issued 
under-s. 386 (1) (b), Criminal P. 'C., was to 
be deemed to be:a decree for certain pur- 
poses only and- not for all purposes. For 
the ‘purpose of -limitation therefore’ the 
substantive Jaw contained i ins. 10 was not ii 
be affécted. 

. The warrant bldh: was to þe desked i 


be a-decree was. to ‘be executed according 


to the: mode laid down in the civil pro- 
cedure. That’ is the only effect of sub-s. (3). 
But’ the learned Govt.. Pleader says that 
under that sub- section - all the provisions 
of that Code as to execution shall apply, 
and’ that would include the application of 
s. 48, Civil P. CO. But. that section only 
says ` “that” ‘no order for the execution of the 
same. decree shall be made upon. any fresh 
application presented after the expiration 
of. twelve years from certain dates.” It does 
not’ prescribe any period ‘of limitation for 
taking out execution. That is provided for 
in the Lim. Act, and, if it-was the inten- 
tion of the Legislature that :the provisions 
of the. Lim. Act, were -to apply, it would 
have expressly “stated that. the warrant, 
which was deemed to be a decree, was to be 
governed: for the purpose of. execution by 
the Lim. Ay “But the fact that it’ does 
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hàs been no “amendnient or ‘alteration “in 
A h I. P. O., mean that so fat as limitatjón,. 

‘the - “period during which the fine was- 
i Ta realised was concerned, “it did not 
-cotemplate any change- All” that it intend- 
ed to do was-that over and above the movable 
property of the offender the immovable 
property could also he proceeded with by 
means of execution of the warrant which was- 
to be treated for that purpose as if it were a 
decree, but the levy’ of the fine.as agaiyst 
movable- as well as immniévable property was- 
subject to the control of the provisions of 
s. 70, viz., that it was to be ‘levied within: 
the period of six years. We think therefore 
the lower Court was right iù holding that the 
darkhast which was presented “after the- 
period of six years from thé date of the 
sentence is barred under s. 70, I. P. O. “The 
order of the lower Cqurt’ is -thérefore 
confirmed and the appeal 15 dismissed with 
costs. Th 


JS. T danat A E 


—— ` r o 


PATNA HIGH COURT Lo 
Appeal from Appellate Decrees Nos. 927 and 
928 of 1939 < 
March 26, 1941 - 
AGARWALA, J. 
SASHIN ATH CHOUDHURY—P. AINTIFF— 
APPELLANT . 


versus » me 

UGRANARAIN CHAUDHURY AND OTHERS. 
— RESPONDENTS 

Hauecution sale—Nullity—Declaration as to, sought 

by party—Onus is upon him—Nature of proof #egud?” 


When a party *seeks a declaration that an execution. 


-sále is a nullity it is necessary for him to prove the 


circumstances which would nullify the sale. It is not’ 
sufficient for him to show only that the sale was not 
held on the first day of the month of sales or-on -the 
actual date fixed in the sale proclamation but also tp 
show that the monthly sales had come to an end before 
the sale was actually held.. 

A. from a decision of the Additional 
Subordinate Judge aÈ Darbhanga, dated 
September. 30, 1939. 

Messrs. S. K. Mitra, P. B. Ganguly, 
M.N. Pal and Jotish Brahma, in’ 8. Ai 
No,: 928, for the Appellants. - 

Messrs. L. K. Jha and Ra meshwar 
Chaudhury, for the Respondents. 


Judgment.—In these appeals by the. ‘trio 
plaintifis arising out of the same ‘suit, the. 
only ` question is whether an execution’ sale 
is void as it was not held on’ the: date 
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fixed but on a subsequent date. The date 
fixed for the sale was March 8, 1937. The 
‘sale was actually held on the 15th :of that 
month. .Thee Court below has held that no 
suit lies and the proper remedy was by 
means of an application under O. KAT, r 90. 
Furthermore, the Court has held that pos- 
‘sibly. March 15, was the. date on which the 
monthly sales were being held in which 
view the sale in the: present instance would 
have been entirely regular. 

On behalf of the plaintiffs-appellant 
réference has beén made to the decision of 
the Allahabad High Court in Chedami Lal 
v. Amir Beg (1) in whichit was held that 
‘a Sale Isefore the time fixed for it wasa 
nullity: and nota mere irregularity. That 
‘case is not of much assistance as it refers 
‘to a different state of circumstances alto- 
‘gether, The next. case- relied. on. is the 
‘decision in Motahar Hassain v. Mohammad 
Yakub (2). In that case the date fixed for 
‘the sale was July 1, 1922. That day was 
‘a holiday and, therefpre the sale could not 
be held on-it. A title suit was instituted 
by the sisters of the judgment-debtor claim- 
ing the property sought to be sold and 
praying for stay of the execution sale. In 
that case an order-was passed on July 4, 
directing that the execution case should be 
put up en July 7, along with the applica- 
tion for stay. On July 7, the application 
for stay was objected to and the property 
was put up for sale on the same date. It 
was held that the sale was a nullity. It 
is to be remarked that an application 
under r. 90, was made to set aside the 
‘sale and in exercise of its revisional juris- 
‘diction. the High Court set the sale aside 
‘on the ground that it has-been held although 
mo date had, been fixed for jt. That case 
‘does not appear to be followed in the case 
‘of Gobardhan Behari Basu v. Sarat Chandra 
Bhattacharjee (3). In Jogendra Nath Bhatta- 
charya v. Sheikh Nabi Newaj (4) it “was 
held that a Court could not treat an execu- 
tion sale as a nullity on the ground that 
it was not held on the date fixed for it 
in the absence of an application by the 
judgment-debtor und@r O. XXI, r.90. The 
‘order of the Court below declaring the sale 
to be a nullity was set aside. The two 
last mentioned Calcutta cases are based on 
a decision of the Privy Council in which it 

(1) 7 AG76; A W N 1885, 178. f 
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‘Cal. 486; GR O17, : 
(4) A I R 1938 Cal. 699; 178 Ind. Cas. 842; 67 © L 
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was held in similar circumstances that the 


-holding of the sale on-a date not-fixed for 


it but within’ the period during which the 
monthly sales take place could not be treated 
as a nullity. It is contended.by the plain- 
tiffs-appellant that they having shown that 
March 8, was fixed for the sale and that 
the sale was not held on that date but on 
the 15th the onus did not lie on them of 
showing that March 15, was a date on.which 
monthly sales were continuing. In my 
opinion, when a party.seeks a declaration 
that an execution sale is a nullity it is 
hecessary for him to prove the circumstances 
which would nullify the sale. It is not 
sufficient foi him to show only that the 
sale: was not held on the Ist day of the 
month of sales or on the actual date fixed 
in the sale proclamation but also to show 
that- the monthly sales: had come to an end 
before the sale was actually held. 

In these circumstances the appeals fail and 
must be dismissed with costs. ' 

S. Appeals dismissed, 





RANGOON HIGH COURT 
Letters Patent Appeals Nos. 1 and 2 
May 23, 1940 
ROoBERTS, CO. J. AND BLAGDEN, J. >~ 
CO-OPERATIVE TOWN BANK, 
HENZADA AND ANOTHER—APPELLANTS ' 


4 versus t nce 

U KYAW THA— RESPONDENT 

Arbitration—Award—Suit to set. aside — Award 
under Burma Co-operative Societies Act, ignoring law 
of limitation—Sutt to set aside such award, if main- 
tainable.. ; hs 

Courts are always inclined where possible to support 
the validity of an award and will not lend themselves 
to a consideration of what a Court of Law would have 
done, when the parties have agreed on the one hand, or 
when there is a statutory obligation placed upon them 
onthe other, to refer their disputes-to a tribunal 
which is nota Court of Law. But,’ on the other hand, 
that tribunal must come to a decision which is a quasi 
judicial decision or must make an award which has 
heen arrived at’ after proper consideration of thé case. 
An arbitrator is hound to give effect to all legal defences 
including a defence under any statute of limita- 
tion. ` 

Consequently wherean award made by an arbitrator 
appointed under the Burma Co-operative Societies Act, 
has ignored the law of limitation, a suit to set aside the 
award is maintainable. 178 Ind. Cas. 674 (3), ex- 
plained. < ah o 


- L. P. As. from the decree of Mackney, J. 
reported in 189 Ind. Cas. 181. aca 
` Mr. U Tun Aung, forthe Appellants." ` 

“Mr. R. Clark, for the Respondent. _- 


Roberts, ©. J.—These two connected 
appeals are. brought. bythe fh in 


of 1940 


1941 < 
ordér ‘to prevent the respondent from filing 
a suit to set, aside the award of an arbitrator 
and to claim relief under s. 39, Specific 
Relief Act. - What. the plaintiff -has done.-in. 
each of the suits is to aver in -his plaint 
that there is no error of law. manifest on 
the face of the record which vitiates an 
award; some particulars are given and it is 
Said that, although the arbitrator was bound 
to comply with the law of limitation, he 
ignored the principles of law and allowed 
the claim basing his award on a manifestly 
erroneous legal “proposition. And the ques- 
tion is w hether this: suit is maintainable. 
Lord Haldane in British Westinghouse 
Electric: & Manufacturing Co., Ltd. ~v. 
Underground Electric Railways Co, of Lon- 
don Ltd: (1), said : 

“I am of opinion, that, the doctrine in Hodgkin- 
son v. Fernie (2), to the. effect that where an error of 
Jaw appears on the face of the award the error can 
be reviewed, is a well éstablished part of the law 
of ‘the land.” i 

There has been some confusion in con- 
nection with arbitrations which are’ con- 
ducted under the Co-operative Societies Act, 
and I must regret to learn that it has arisen 
owing to'a- misuhderstanding’ of the scope 
of the decision, to which Iwasa party, in 
H. C. Dey v. Bengal Young Men's Co-opera- 
tive Credit Society Ltd. (3). That. was a 
case in Which a mémber of a co- operative 
society, being bound by the very terms of 
his membership and the statutes which 
deal with co-operative societies and their 
members to refer any dispute between him 
and the: co-operative “society which touched 
its business’ to the Registrar, was sued and 
it was held that a suit Pr ought i in the Courts 
wasimpliedly barred under | s. 9, Civil P: C.; 
and all that that case is authority for, is the 
simple proposition ` that where a statute 
expressly says that-persons ofa certain class 
must go to arbitration or must refer their 
disputes i ina particular way and not come 
to the Courts, they are obliged to take that 
step and the Courts will not, when. they do 
not take that step, entertain an action by 
them. 

. But although that step must be taken 
in the first instance, the case cited is no 
authority for- the surprising proposition that 
when an award of an arbitrator has been 
made, or the decision of the Registrar has 
been arrived at,- an error manifest upon the 
face of the award or decision leaves the 

D Po A ©673;81L J K B 1132; 107 LT 325; 
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party aggrieved with no remedy. and ousts. 
the jurisdiction of the Courts altogether. It 
has often been observed thate Courts, &re- 
always .inclined where possible to support 
the validity of an award and will not lend 
themselves: to a consideration of what a 
Coprt of Law would have done, when the- 
parties have agreed on the one. hand,. or 
when there is a statutory: obligation placed 
upor ‘them on the other, to refer their dis-- 
putes to a tribunal which is not a Court of 
Law. But, on the other hand, that tribunal 
must come to a decision which is a quasi 
judicial decision or must make an award 
which has been arrived at after proper con- 
sideration of the case. I ventured to give: 
this “morning as an illustration something 
which is far different from what is alleged 
in this casé, namely, a case in which. an 
arbitrator being lazy might declare that the- 
issues .of law and fact were so complicated. - 
that he was just as likely to fall into error: 
as decide right, and thereupon might think 
he was justified in deciding the case upon 
the spin of a coin, hich would be not his: 
arbitrament but an arbitrament of chance. 
Other cases may be thought of in which 
parties may have a right to come to Court 
to set aside an award not so flagrant; one- 
such would be, in my opinion, the delegation 
by an arbitrator to some other person never” 
contemplated by the parties, ofthe duties. 
which*lay upon the arbitrator himself. 

The question whether in this paxticular- 
case the arbitrator was right or wrong does 
not arise at all; nor have we to decide now 
whether the law of limitation applied, or 
whether, if it did apply, the arbitrator re-. 
fused entirely to consider it, or came to a 
wrong decisiop of law respecting it; nor have 
we to decide whether there was an. error of’ 
law manifest on the face ofthe award, as the 
plaintiff pleads. All we have to decide is. 
whether such a suit is maintainable; and if 
the plaintiff says that there is an error of 
law, he-is clearly entitled to go to the 
Courts and try to-establish that proposition; 
whether there was such conduct on the part 
of the arbitrator as wéuld justify the Court’ 
interfering, is a matter for the Court before 
whom the suit is tried. I agree, with respect, 
with the decision of my ‘learned brother 
Mackney and find but little to add to it. He 
has pointed out what are the limits within’; 
which the case in H. -C. Dey v: Bengal... 
Young Men’s Co-operative Credit Society - 
Ltd. (3), may be applied, and, by referènce ' 
to the existing law on the subject, has 
shown that this isa case in ‘which the Age. 
grieved party is plainly entitled to challenge 


228 


the award of the arbitrator. I desire to add 
‘very little asto the vexed question of how 
far an arbitrator should consider the law of 
limitation : the matter is one which is large- 
ly open. This seems -clear from the obser- 
‘vations in the speech of Viscount Cave L. C., 
in Board of Trade v. Cayzer Irvine & Qo. 
Ltd. (4). He said : 

“Iam far from wishing to throw doubt upon the 

view whichhas been commonly held, and which was 

-affirmed by the decision of a Divisional Court in In re 
Agiley & Tyldesley Coal' and Salt Co., and Tyldesley 
Coal Co, (5), that an arbitrator acting under an ordi- 
-nary submission to arbitration is bound to give 
-effect to, all legal defences, including a-defence under 
ae of lithitation. A decision against that view 
might seriously ‘prejudice the practice ot referring 
-disputes to arbitration; and, while Iam unwilling to 
pronounce a final opinion upon a question which does 
„uot, really arise in this case, I certainly say nothing 
‘which is adverse to the view to which I have refer- 
aed.’ +: ' 

For these veasgns, we think that’ the 
learned Judge's decision in second appeal 
‘was undoubtedly right ‘and, accordingly, 
these appeals must beedismissed with costs; 
.Advocate’s ‘fee in each appeal six gold 


‘mohurs. . 
Blagden, J.—I agree. ; | 
`D. © -Appeals dismissed. 
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‘OUDH CHIEF COURT 
“Criminal Revision Applications 
4 _ Nos. 40, 41 and 42 of 1941. 
AS April 23, 1941 
a ` GHULAM Hasan, Je 
“BISHAMBHAR NATH AND ANOTHER— 
kahi APPLICANTS 


VErSUS Me 


EMPEROR.—COMPLAINANT 

i —RESPONDENT 

Penal Code (Act XLV of 1860), ss. 390, 391— 
“Words ‘for that end’, in s: 390, meaning explained 
-—Aceused first beating complainant and then commit- 
iting theft—If offence under s. 391 committed. 

The words ‘for that end’ used in s. 390, I. P.C., 
-clearly mean that’ the hurt caused by the offender 
must be “with the express- object of facilitating the 
comniitting of the theft, or must be caused while the 
offsnder is committing the theft or is carrying away 
or is attempting to carry away the property obtained’ 
by the theft. It does not mean that the assault or the 
:hurt must be: caused in the same transaction or in the 
-same circumstances: 38 Ind. Cas. 730 (1) and 147 Ind. 
‘Cas. 99 (2), referred to. [p. 224, col. 1.] 

Where it-was established that the accused persons 


first belahoured the complainant and his servant and- 


-Subsequently* committed: the: theft-of the cash : 
Held;. that in the circwmstanges: it could not be said 
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that whatever injury was caused it was caused. when 
the assault was made with. the primary object ‘of 
enabling the accused to the committiig of the theft. 
The assault or the beating had no relation whatever 
to the commission of the theft, although the theft was 
committed at the same time or immediately after- 
wards. The accused were not, therefore, guilty of 
an offence under s. 394. [p. 224, col. 1.) °°" ; 


“Or, R. Apps. of the order of the Additional 
ria Judge, Hardoi, dated March 5; 
1941.. - ; a Ta S 


Dr. J. N. Misra, for the Applicants. 


The Assistant Govt. Advocate, for the 
Crown. Ka j 


Order.—These are. three . connected 
criminal revisions by Bishambhar, Hitta 
Singh, Bechey Lal and Roop Narain alias 
Filas, who were convicted by a. Magistrate 
under s.. 394 -of the I. P. C., and sentenced 
to rigorous imprisonment for one year 
and a fine of Rs. 50 each, and whose convic. 
tions and sentences were upheld in appeal 
by_the learned Additional Sessions Judge- 
of Hardoi. fo 

The prosecution -case against the appli- 
cants briefly was that on November 11, 1940, 
the applicants went,-to a carnival show held 
at Hardoi, where they tried their luck 
what is known as dart shooting stall. 
This stall had a table placed in the middle 
which had different colours painted on it. 
There was a board which had similar 
colours just behind the table. .Those who 
wanted to bet were given three darts with 
which to shoot at the board at the. colour 
selected by them. The customers paid one 
anna at least for each set of; darts; - Filas 
applicant along with his companions started 
the betting at about 8 P. m. and this’ 
went on for about three hours. At about 
ll p.m. Filas bet Rs. 2 on a white colour 
and threw all his three darts. These did 
uot hit X a white colour at the board, but 
they hit a black colour. Filas demanded 
his money back claiming that he had bet 
on a black colour and had consequently 
won. The Manager in charge of the stall. 
refused to accept his claim and asserted 
that he had. really bet on a white colour. 
This led to an altercation between Filas 
on the one side and the Manager on the 
other.. There was an exchange of hot 
words between the two persons with the 
result that all the four accused ‘Including 
Filas tore down the cloth surrounding the 
booth, entered the enclosure and began. to 
belabour the Manager, Maqbul “Husain 
P. W. No. 1 and his. assistant fgha ‘Khan, 
P. W. No. 2, with fists, kick? and. lathis. 


Py ~ 
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‘The. accused overpowered the two persons, 
and ‘removed the cash -box and thé. money 
lying on the table. The cash box. which 
contained ‘Rs. 114 was turned down by 
-Filas: accused and .its money was taken 
away. by all- the accused... There. were a 
number of. spectators, at the spot, and it is 
somewhat. remarkable that the carnival staff 
which had. arrived at the spot on hearing 
the alarm was not able to arrest the -ac- 
-cused with the help of the spectators, due, 
it is stated to the fact that the accused 
were -armed with Jathis. The accused 
disappeared with the ‘booty. , The two Police 
-gonstahles who were on’ duty at. the car- 
niyal prémises, arrived at. the spot after 
the accused had run away. Maqbul Husain, 
the Manager received six injuries while his 
companion Agha Khan, received three. 
Lhese.injuries were simple. Maqbul Husain 
was . advised to lodge a report at the 
Police -Station by the constables, who re- 
mained at the sopt to guard the scene of 
oceurrence. 
who were. eye-witnesses of the occurrence. 
Maqbul Husain made the first information 
report at the -Police Station at 12-30 a. m. 
In this. report: the facts. stated above are 
substantially repeated, but the important 
fact which needs .special mention is that 
the report says that upon an’ altercatiop 
ensuing between. the Manager and Filas 
accused on the question whether he . had 
bet on a avhite  colour-or a black colour, 
Filas and his companions looted all the cash 
in the cash box andi the other money 
which was lying on. the table, and that 
when they were restrained from-doing so 
then Filas and his companions- began to 
beat Maqbul -Husain, and Agha Khan with 
their lathis. . Seg oie Ai 

. The Sub-Inspector arrived at the scene 
of the occurrence soon after the report 
and examined the witnesses to the occur- 
rence. He arrested all the accused except 
Filas who had absconded. The accused 
denied the charge and put up a counter 
‘story which need not now be -discussed 
as it has been rejected by the learned 
Magistrate and the learned Additional Ses- 
sions Judge. ‘The: learned Magistrate upon 
a consideration of the entire prosecution 
evidence came to the conclusion’ that all 
the accused were present at the shooting 
stall as stated by the prosecution witnesses, 
and that they took part in the assault upon 
the Manager and his servant and that 
they further robbed them of the money. 
He held that all the accused were guilty 
of an offen under’ s. 394 of the I. P.C. 
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e 
and sentenced each of them. to undergo 
oùe: year’s rigorous: imprisonment and.pay 
a fine of Rs. 50: --The:learned Additignal 
Sessions Judge: dismissed thè , appeals of 
all the accused. . = > AA na . 

“Phe learned Counsel.on hehalf-of the ap- 
plicants: has argued -that even accepting 
the evidence of the prosecution witnesses the 
necessary ingredients of an. óffence . under 
s. 394 of the I. P. C., have. not been estab- 
lished and a conviction under that ;section 
is not legally sustainable.. Reference his 
been made in this connection tothe defini- 
tion of the word,.‘robbery’ in -s.-390 of the 
I. P. ©. The relevant portion of s. 390, 


I. P. O: lays down that; . |. 
“Theft is ‘robbery’ if in order to the committing 


~ of the theft, or in committing the theft, or in carry- 


ing. away or attempting’ to carry away property 
obtained by the theft, the offender, for ‘that end, 
voluntarily causes or: attempts to cause to any per- 


son death or hurt or wrongful restraint, or fear of 
instant death or of instant hurt, or of instant wrong- 


ful restraint.” =“ 


It is argued before ane that: althdugh the 
first information report did ' actually, ‘set 
out the case that when the Manager of 
the stall and his servant. attempted to 
stop ‘the accused- from removing the cash, 
the latter pounced upon them and started 
belabouring them. This- story is, however, 
contradicted by the prosecution, evidence, 
which is to the effect that. when as alterca- 
tion ensued the accused started beating 
the Manager and his servant, and when 
they succeeded in overpoweritig them ‘the 
accused removed the cashe and ran away. 
In other words while, according: to-the 
first information report, the- beating- fol- 
lowed the ‘theft of cash, according ‘to ‘the 
evidence of the prosecution ‘the’ beating 
preceded the ¢heft.- I have looked into the 
evidence of Maqbul Husain, P. W. No: 1, 
Agha Khan, P. W.-No:, 2, Rahim Khan, 
P. W. No. 3and Matroo P. W. No. 4, and 
it seems ‘to me that, there is force in the 
contention that Maqbul Husain and Agha 
Khan were first belabouréd as a result” of 
the quarrel:and the money from the’ cash 
box on the table was removed subsequent- 
ly,' while accepting the -prosecution evi- 
dence in agreement with the opinion of 
the Courts below I hold ‘that it-has been 
satisfactorily established ‘that -the accused 
persons first belaboured the “Manager and 
his servant ‘and subséquently committed 
the theft of the cash. The question for 
determinatioi upon this finding, theréfore, 
is whether, the offence falls- within, ‘the 
purview of s. 394 of the TI: P.O. . Can. it 
be said in the present case that in order 


accused, for that end, 
or attempted to cause hurt? The words. 


. ever 
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to- ‘he committing of ‘the theft of cash or 
in committing the theft of cash;. or in 
carrying away or. attempting to - carry 
away. property obtained by. the theft, the 
voluntarily caused 


“for that end’ used in s. 390 of the I. P. C. 
in my opinion, clearly mean that ‘the hurt 
‘caused. by the. offender must be with the 
express object of facilitating the commit- 
ting of the theft, or must be caused while 
the. offender is committing the theft or is 
carrying away or is attempting to carry 
away the property obtained by -the theft. 
It does not: mean that the assault or the 
hurt must be caused in the same trans- 
action or in. the same circumstances. A 
Bench of the Madras High Court in 


. Karuppa Gounden and Kothukara Thiru- 


malai Gounden v. Emperor, (18 Cr. L. 
J. p. 346) (1) has, held that 

“the words ‘for that end’ in s. 390 of the I. P. O. 
cannot be read as meaning ‘in those circumstances’.”” 


It was held by the Lahore High Court: 


in Karman v. Emperor, (35 Cr. „L. J. , p. 297) 
(2) that. 

“before a person can be alaihi of robbery the 
Prosecution must prove that hurt was caused in 
order to the: committing -of the- theft or in commit- 
ting. the theft or in carrying away or attempting 
to carry away the property obtained by the theft. 
The hurt contemplated must be a conscious and 
voluntary act on the part of the thief for the pur- 
pose of overpowering resistance on the part of the 
victim, quite’ separate and distinct som the act of 
theft-itself.”” - 


In the present case it cannot be con- 
tended with any, show of reason that what- 
injury .was caused it was caused 
when. the assault was made upon the stall 
Manager. and his servant .with the pri- 
mary “object of enabling the accused to the 
committing ‘of the theft. I, am satisfied, 
therefore, “that the assault or the , beating 
had “no. relation „Whatever to the. ‘commis- 
Sion of. the, theft, although there: sis no 
doubt that the theft was committed at the 
same time> or immediately afterwards.. I 
ams of. opinion ‘that the accused are not 
guil A of, an- offence. under s. 394 of the 
L P. (0. therefore set aside their convic- 
tions on the charge bf robbery. Fhe result 


of this - finding’ is that all the accused 
will, however; be liable under s. 323 of © 
the I. P. 0. I therefore; alter the con- 


viction of the .applicants under s.. 394 of 
the I. P. ©. ‘to. one under s. 323 of the 


D 18 Or, “Lo BiG; 38- Ind. Cas, 730; A. IR 1918 
Mad. 821 
(2) 35 Cr, L J` 297; 147 “Ind, Cas. 99; A IR 1933 
Lahi 4 1; vs, 988) Gr. Cas. 648; 6R L 333; 35 PL R 
186, 
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I. P. C., and ‘reduce their sentence to three 
months’ rigorous imprisonmént under - the 
latter section. Te 

‘As regards the question whether the” ap- 
plicants are guilty of an offence under 
s. 379 of theI. P. C., the learned Counsel 
on behalf of the applicants has argued 


‘that the only person liable under this section 
is Filas, who according to thé evidence ‘of 
‘Kartar Singh P. W. No. 6, 


in the main 
case and of Matroo, P. W. No. 4, in, the 
cognate case, alone removed the cash, This. 
argument ignores the other prosecution 
‘evidence on the record which is unanimous. 
upon the point that all the four accused 
removed the cash. This evidence was ac- 
cepted, by both the Courts below, and it is 
not open :to the. applicants to’ urge in re- 
vision that*in preference to that evidence 
the evidence of these two witnesses, namely,. 
Matroo, P. W. No. 4 and Kartar Singh, 
P. W. No. 6; should be given greater 
weight. I therefore hold that all the ap- 
plicants committed the theft- of the, Gash 
and are consequently liable uideri B$- 4379. 
of the I. P., C. In mý .opinion the ends 
of . justice will, be sufficiently met if 
Bishambhar, Hitta Singh and Beche Lal 
accused; are sentenced to rigorous impri- 
sonment for six: months each and a fine of 
Bs. 50 each under s. 379 of the I. P. C. 
Roop Narain alias Filas, who appears to 
have ‘taken thé leading part, deserved no 
reduction in sentence. He is accordingly 
sentenced to one year’s rigorous imprison- 
ment and, a fine of Rs. 50 under s. 379 of 
the I. P. C. In default of payment of 
fine, each- accused will undergo another 
six weeks rigorous imprisonment. 

“The result is that I allow: the revision 
applications in part, set aside the convic- 
tions and sentences of. the applicants under 
s. 394 of the I. P. C., convict them under 
s. 323 of the 1. P. C. and s. 379 of the 
‘I. P.C. and sentence them ‘as stated above. 
The sentences of rigorous imprisonment 


‘under ss. 323, I. P. O. and 379, I. P. €. Shall 


Tun concurrently. 


Bie. <P '_ Application accepted. 


_ FEDERAL COURT 
awe ~~ Case No. II of 1941 
April 17, 1941 ° 
` GWYER; C. J., VARADACHARIAR: 
AND BEAUMONT, JJ. > 
A.L. S. P. P. L. SUBRAHMANYAM : 
CHETTIAR—APPELLANT—ÅPPLICANT -+ 
` versus : 
MUTTUSWAMI GOUNDAN—Resronpent 
-'—-OpposiTE Party E 

Government of India Act, 1935, (25 & 26 Geo. V,. 
Oh. 42), s. 208 (b)—Leave to. appeal to Privy Council— 
Grounds — General importance of cases — Decision 
dealing with decrees whose number is limited—No 
leave can be granted, 

The Federal Courtwill not be disposed to grant leave 
to appeal tothe Privy : Council save in ‘cases of real 
importance, cases which are likely to affect-a. large , 
number of interests thereafter or căges in Which: difficult 
questions of law are involved. :-Where a -decision deals 
with appeals whose number~ is limited and cannot be 
added to,.no leave .can be granted to appeal against 
it. 


App. for. leave to appeal: £0 His Majesty 
| in Council under s. 208 (b) of the Govt. of `, 
India. Act, 1935. 

Mr. Mohammad Taqi; Senior Advocate, 
Federal Court; (Raghbir Singh: with him), 
instructed by B. SANE, Agent, for: : the Ap- 
plicant. 


The Opposite Pariya was : ‘hot représented.: 


` Gwyer, C. J.—This is an application fer 
leave to appeal under s. 208 (b) of the Con- 
stitution Act. The case was one in which 
the appellant had sued the respondent for 
a sum due under a promissory note and had 
obtained a decree. After the decree had 
been obtained, the Mad. Agri. Relief Act 
became law. That Act- gave agriculturist. 
debtors the right to have their debts drastic- 
ally scaled down, and s. 19 empowered the 
Courts to apply its provisions to a decree for 
the payment ofa debt obtained against an 
agriculturist before the commencement of 
the Act. This Court, when the case* came be- 
fore it, heard arguments on a variety of ques- 


tions, including thé question whether the Act ©: 


conflicted with. the Negotiable Instruments 
Act, which is an Act “within the. exclusive 
competence of thé Central Legislature; but 
a majority of the Court were of opinion that 
questions relating to the “Negotiable, Instru-*= 


“| SUBRAHMANYAM-CHETTIAR V; “MUTTUSWAMI- GOUNDAN (F. 0.) - 


"in the future:: 
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ommittee itself has indicated the principles 
on which it-will act when advising Æ 
Majesty to grant ot withhold “special Ngawe 
toappeal to His Majesty- in Council. This 
Court will not attempt to formulate in ad- ' 
“ vance ‘any code of -rules. which it-will take 
for its guidance in granting or withholding 
leave to appeal to the Judicial. Committee, 
and will deal with each casé.on its merits 
as it-comes before it:. But it will not be 
disposed-.to « ‘grant ‘leave’ to -appeal save,in 
cases of real importance, ‘cases which are 
likely. to affect.a large number of interests 
hereafter or cases in which difficult . dues- 
tions of law are-involved.- 

In the present case the decisión. of the 
«Court dealt only-with the scaling down of 
decrees obtained before the Mad: Act- came 
into force. The number of such décrees 
must necessarily “be limited, and’ there can 
be no addition to their number. In a. case 
-which was before us in May 1939 and: in 
“which we had refused leave, the applicant 
afterwards petitioned the J udicial’ Conimit- 
tee for special leave to appeal. The. Judi- 
cial Committee, in. refusing special. leave, 
-emphasized thé. fact that the decision of this 
Court was concerned with the’ construction 
-of a section which would have no application 
‘Hori Ram Singh v. King 
Emperi or (1). It appears to the` Court.’ that 
this: is a sufficient reason for. refusiùg. leave 

in thè. present. case. . It.shoùld. be_ added 
that the amount in dispute . in the @ase.. -ap- 
“pears on the figures -which were given’ to 
us not to have exceeded Rs: 3, 000 or Rs. 4; 000 
at the outside. `- 

“The majority of. the Court declined: to 
enter into any ‘of the óther questions which 
were raised at the--Bar and reserved their 
opinión upon- all of : them. “There is“ there- 
‘fore nothing! to prevent:these Matters being 
raised, and‘ determined’ ‘atvany futtre time i in 
an appropriate -caser a 
` 5 ye a erst! 
The application i is dismissed” a es 


j D. = , | Applicition dismissed: 


o 67- TA 122; 187 Ind. Cas. 1; 19400 We N 244; 
- (1940) A E.J 205; 140 OL R. 190; 41: Or. L-J 


ments Act were irrelevant for the”. purposes 413; 6 BR 452; 12° R P C.135; ATR 1940 P C 54; 


of the case, and held that the original -debt 
had mer gedi in-the decree and that. the scal- 
ing down was of a: liability evidenced by a 
decree and not by a negotiable instrument at 


Counsel for the. appellant has cited- to us 
decisions in which. the J udiċial 
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51L W 407; (1940), M WN 360; 21 ,P.L T 327; 44-0 W 
N 401; (E940) IML J706; 710'L I" a (Idi, Kar, 


PO. 138 (Sup); 42- eee KE 619: 
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PATNA HIGH COURT 
ADA. from: ‘Appellate Order No. 290 of * 


April pu “941 
DHAVLE, J. e 
BIKRAMA LAL-—APPELLANT . 
VETSUS 
MAHARAJ BAHADUR RAM RAN 
- BIJAYA PRASAD SINGH— 
RESPONDENT 

` Bihar Tenancy Act (VIII of 1885), s. 177-4 (b)—. 
“Efémptions in s. 17171-A, if confined to rent executions 
House of judgment-debtor when exempt from sale 
under. 3.177-A (b), stated—It must belong to raiyat 
and occupied by him as such. 

Section @77-A, Bihar Ten. Act, gives exemptions 
which are not, in terms at any rate, confined to rent 
execution. 

Under the Proviso to s. 177-A (b) the houses of 
raiyats and under-raiyats are saved from execution 
‘sales when the execution relates to decrees for arrears 
of rent due in respect of lands other than the sites of 
the houses, But exea@ution against the site of e house 
on a decree for arrears of rent due in respect of other 
land would obviously be a money execution as distin- 
guished for a rent execution, and it is precisely in such 
‘cases that sub-s. (b) of s. 177-A exempts houses from 
‘sale: It cannot be said that s, 177-A does not apply to 
money executions, and that ‘therefore, the house of the 
judgment-debtor can be sold. But what cl. (6) of 
s. 177-A saves isa house belonging to the raiyat: ‘and 
occupied by him as such. 


TA. from an order of the Additional Sub- 
ee Judge; Arrah; dated May 31, 
194: E 


- Mr. A. B: N. Sinha, for the Appellant. . 
Mr. B. P. Sinha, for the Respondent? 


Judgment. —This is an appeal by the 
judgment-debtor. In execution -of a: decree 
for arrears of rent the decree-holder’ respon- 
dent proposed to proceed:in execution against 
the appellant’s house in Buxar. This was 
‘refused by the executing Court on the 
‘ground that what the landlord was taking 
out-Wwas a rent execution and that under 
s. 177-A'(b) ofthe Bihar Ten. Act the house 
of thé judgment-debtoz, cannot -be sold in 
execution. . The landlord appealed, and the 
lower Appellate Court considered that the 
decree-holder’ was entitled to take out a 
money. ‘execution and that this was. a 
money execution, with ‘the result (so the 
Court -took it) - that the matter -was not 
‘governed bys. 177-A (b), and that therefore, 
the house could be sold. - - 

It has been contended on v beii of the 
judgment-debtor-appellant that the lower 
Appellate Court fell into an error. as regards 
-the application ofs. 177-A. A: rent execu- 
tion strictly se-called is execution against 
the holding following upon a rent decree 
strictly so- -called, and cases are not un- 
known where holders `of rent decrees 


win 
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strictly so-called fail re about a rent 
execution by inadvertence, for example, in 
leaving out one of the judgment-debtors 
during the- execution proceedings. Sec- 
tion 177-A gives exemption which are not, in 
terms at any rate confined to rent execu- 
tions. It says that a decree for arrears of 
tent obtained against a raiyat or an under- 
raiyat shall not: be executed (a) by the 
detention in the civil prison of the judgment- 
debtor, or (b) by the sale of houses and 
‘other buildings ‘belonging to the 
raiyat or under tenant and occupied by 
him; and to cl. (b) an exception is fur- 
nished by the- proviso that: ‘any such house 
or building... may be sold in execution of 
decrees for arrears of rent due in respect 
‘of the site of such house or building. It 
‘follows from this proviso that the houses 
of raiyats and under-raiyats:are saved from 
éxecution sales when the execution relates to 
decrees for arrears of rent due in respect 
of lands other than the sites of the houses. 
But execution against the site of- a- house 
on a decrée for arrears of rent due in 
Tespect of other land would obviously be 
‘a money execution as distinguished from a 
rent execution,and it is precisely in such 
cases that sub-s, (b) -of s. 177-A exempt 
houses from sale. It- is impossible to agree 
‘with thé learned Subordinate Judge that 
s. 177-A does-not apply‘to money. executions 
and that therefoie, the - house of the judg- 
ment-debtor can -be sold. The Assistant 
‘Govt. Advocate who appears for the res- 
-pondent-decree-holder has not ‘contested the 
point made by Mr. Sinha on behalf of the 
‘appellant, so--far as the exemption of the 
Yaiyat’s house in execution of a decree for 
arrears of rent due in respect of land other 
‘than the site of the house is concerned. He 


„has, however, contended on the authority of 


Baijnath’ Ram ‘Marwari v. Rai Kumar 
Sinha (1), that what cl. (b) of s. 177-A saves 
is- a hoùse belonging to the - raiyat and 
occupied by him as such; In: the - present 
case, aS I understand, the house that the 


decree- holder -desires to bring -to sale in 


execution is situated in Buxar, while the 
land which was the subject- matter - of the 
rent suit brought by the respondent lies 
couple of miles. away. The appellant’ is or 
was working abeut-the Courts in Buxar, and 
it is a Serious question’ in the case whether 
or. not the house that- the’ decree-holder 
‘desires-to “proceed: against. is occupied by 
the appellant as a raiyat.. Mr. Sinha has 
urged that “fhis point Should not- -be -now 


“(1519 “Pat. 4107 191 Ind. Cas. “128; IR 1940Pat, 
614; 13 RP 278; 7B R 147; 22 P u T 109.: 
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investigated because it has. so far been 
taken ‘for. granted that the house is occupied 
by: the appellant as a raiyat. Of this, 
however, I can see mo. trace. in the papers 
before me. The result is that while the 
view of the lower Appellate Court that -the 
house-can-be sold because s. 177-A does not 
apply to money executions must be over- 
ruled. Iam not ina. position to dispose of 
the appeal finally, for. the decision must 
turn on a finding on the question whether 
or notthe. house is occupied by the: appel- 
ant asa raiyat. On this point the lower 
Appellate Court.will remand the case to the 
trial Court for taking evidence and record- 
ing a finding. The. “lower Appellate Court 
will then dispose of the appeal in accordance. 
with the law. Thecosts of the hearing in 
this Court, including a hearing fee of one 
gold mohur, will abide the event, and there 
will. be no order: regarding the costs 
already - incurred in: the lower Appellate 
Court. 

Gi Fg Pe ‘Order accordingly. 


——— 


OUDH CHIEF COURT 
Full Bench 

‘Testamentary Case No. 1 of 1940 
March 28, 1941. - -. . 

Ss NG BENNETT AND AGARWAL, JJ. 
B LAKHSHMI SHANKER. AND ANOTHER 

© VETSUS 
In the matter of the estate of the late 

KUNWAR RAMSHANKER - 

Successsion -Act (XXXIX of 1925), ss. 229, 230 
231, 232, 234—Validity of will disputed by executor 
—He must accept or renounce executorship before 
validity of will is adjudicated upon, on application 
of another person—Word:‘prove’’, meaning of—Con- 
struction of sections of- ‘Act—Reference to English 
Law. 

It is implied by ss. 229 and 230 of the Succession 
Act that an executor who disputes the validity of a 
“will ‘appointing him as such must accept or renounce 
his executorship -under s. 229 before the validity of the 
avill is adjudicated upon on an application for letters 
of- administration by another person. Motibai v. 
Karandas Narayandas (1), 60 Ind. Cas. 974 (2), 94 
Ind. Cas. 73 (8) and Bewsher v.- Williams Ball G29 
referred to. [p. 227, col. 2.] 

The word “ prove ” in ss. 231, 232 and “333° of the 
Succession Act, is ‘used primarily in its ordinary - 
meaning. It is not used in the sense of, taking of 
letters of administration or of taking of probatein the 
ease of an éxecutor. [p. 230, col. 1.) 

The ‘Courts. should ‘not read into the, sections of the 
Succession Act a -construction which is at variance 
with the ordinary meaning of the words used merely 
because there is a distinction in English Law between 


í- citation‘ to propound and prove -a. Will. and.a-citation_ ._- 


to take probate. :- 2 
Judgm« t-—The question referred | 
the Full -Bench is: 


“to 
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Is it implied by ss. 229 and -230 of- the 
Indian Succession Act.that -an executor who- 
disputes the validity of a:will ‘appointing. 
him as such must accept or renounce his- 
executorship under s. 229 before the validity: 
of the` will is adjudicated- upon on an-appli-” 
cation for letters of administration by an-- 
otħer person ? 
The question arises out of an n application 
for letters of administration in respect of 
a will executed by Kunwar -Ram Shankar’ 
on October 8, 1935. Kunwar Ram Shank&tr- 
died on March 8, 1937. By this will he 
appointed his elder son, B. Baijnath Shankar, 
sole executor. The applicants for detters of. 
administration are his second son, B. Lakshmi 
Shankar, andthe minor son-of B. Baijnath 
Shankar under the guardianship ‘of -B. 
Lakshmi Shankar. A caveat was. entered 
by B. Baijnath Shankar who alleged that 
the will of October 8, 1933, was revoked by: 
a later will of August 16; 1936. 
The applicant prayed that Gitetion might 
be issued to B. Baijnath Shankar under 
s: 229 of the Indian Succession Act calling 
upon him to accept or renounce his execu- 
torship. He objected to the issue of such a 
citation on the ground that it would be 
premature, representing, that it should -not 
issue until’ the applicants" have established 
that the will of October 8, 1935, is the last 
will and testament of Kunwar Ram Shankar: 
The referring order shows that different, 
views have ‘been taken by- Bomb High 
Court on -the one hand and : the: Saleutta 
and. Madras High Courts'on the other, but 
the factsin the cases cited are not par allel 
to those.in the present case. 
In Motibai v. Karandas Narayandas, 
(I: L. R. 19. Bom. 128) (1), the Bombay: High 
Court considered the effect of the reply “ot 
an executrix to a citation that she did not 
renounce the executorship and held that 
this did not amount to.an acceptance. -They 
did not consider whether the citation had 
issued prematurely. - 
In Sarojini Dasi .v. Raj takeliai: Das 
(I. L. R. 47 Cal. 838)) (2, the? Calcutta High 
Court held-that letters of administration 
should not have been granted without issue 
of aspecial citation to “the executor to ac- 
“cept or renounce his executorship, but added 
the obiter dictum; that the executor-was not 
bound to accept or ‘renounce his executor- 
ship unless and until the. Walidi. of: ‘the 
will was established. : 

- Inthe. Madras case of A O 
A. Na, (A. I. R. 1926 P Maden, 

(19 Bl é 

(2) 47 Bae, 60 Ind. Gas. 974, 40I a, 
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605), (3) the Madras High Court no doubt 
held that an executor may challenge the? 
genuineness $f a will and at the same time 
claim’ probate if it is proved to be genuine, 
but this wasa case where a will was pro- 
pounded by one executor and disputed by 
another. Section 229 did not apply to the 
facts of that case. Under s. 224 where 
several executors are appointed probate may 
be granted tothem all simultaneously or at 
different times. 
executor to apply for probate after probate 
has been already granted to another execu- 
tor. 
a Citation to an executor on an application 
by another executor. Section 229’only comes 
into operation on an application for letters 
of administration. 

It appears therefore that there is no 
Indian authority directly on the point under 

_ consideration. ° 

Sections 231, 232 and 234 show in what 
cases and to whom letters of administration 
may be granted. 

Section 231, provides that if an executor 
renounces or fails to accept an executor- 
ship within the time allowed the will may 
be proved and letters of administration may 
be granted to the person who would be en- 
titled to administration in case of intestacy. 
< Section 232, provides that where no exe- 
cutor has been appointed, where an execu- 
tor is legally incapable or refuses tg act 
or has died, or where an executor dies after 
proving’ the will but before administering 
the estate a universal or a residuary legatee 
may be admitted to prove the will and 
letters of administration with the will an- 

; nexed may be granted to him. 

“ Section 234, “provides that where there is 
no executor and no residuary “legatee or he 
declines or is incapable to act, or cannot be 
found, the person -or persons "who would be 
entitled: to the administration of the estate 
of the deceased if he had died intestate, or 
another legatee having a beneficial interest 
or a creditor; may be: admitted to prove 
the will, and letters of administration may 
be granted to him @r them accordingly. 
Admittedly, it would be under this section 
that letters of administration would be grant- 
ed in the present case, if at all. 

. Tt will be observed that in all these cases 
it appears, to be implied that the conditions 
which justify a grant of letters of adminis- 
tration must be satisfied before anyone but 
an executor ‘‘may be admitted to prove the 
will.”.. In, section. 231 one of the conditions 


(3) A IR 1926 Mad. 605; 94 Ind. Cas. 73; A LW 
462; (1926) M W N 323, . . ; 
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is that the executor renounces or fails to 
accept the executorship ; in section: 232 one 


of the conditions is that the executor re- 
fuses to act; and s. 234, includes cases 
where the executor declines to act. No, 


distinction would appear to beintended for 
this purpose between absolute renunciation, 

of an executorship, failure to accept an exe- 
cutorship and refusal to act. No one is given. 
any locus standi any power to take any 
steps to prove the will unless and until one 

of the conditions laid down in. these sec- 

tions is satisfied, and it certainly seems to be 

implied that the person who proves the will, 
shall be entitled to letters of administration. 

On a consideration only of the terms of 
these sections we should therefore be dis- 
posed to answer the question which has 

been referred in the affirmative. . 

This conclusion might also be supported, 
by the argument that there is nothing in 
the Act which indicates . that any other ] pro- 
cedure is contemplated. Ifthe other view 
be adopted it would be necessary for the 
Court first of all to determine on the appli- 
cation of a non-executor whether the will 
was proved, and then to ascertain before 
proceeding further whether the condition 
which alone would justify a grant of letters 
of administration to a non-executor was 
satisfied. We find it very difficult to believe 
that such a procedure was intended. 

Learned Counsel for B. Baijnath Shankar 
has referred to the provisions of English 
Law, but we have not been able to “find 
any English authority which is directly on 
the point. 

The Indian Succession Act provides only 
for the issue of a general citation under 
s. 283 (1) (c) calling upon all persons claim- 
ing to have any interest in the estate of 
the deceased to come and see the proceed- 
ings before the grant of probate of letters 
of “administration, a special citation under 
s. 229 calling upon the executor to accept 
or renounce his executorship, and a citation 
under s. 235 calling on the next-of-kin to 
accept or refuse letters of administration 
where the. question ofa grant of letters of 
administration to a legatee other than a 
universal or residuary legatee i is under con- 
sideration. In English Law a citation may 
issue calling upon anyone concerned, in- 
eluding an ‘executor to propound a will. 

In the case of Bewsher v. Williams, Bali 
reported in 164 English Reports, 1195 (4), 
the testatrix died on April 19, 1859, leaving 
one will dated March 15, 1863, -wherein she 
appointed. the Rev J. Bewsher piduary le- 

(4) 164 E R 1195. 5 
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gatee ; and another, dated March 15, 1857, 
wherein she’ appointed Williams executor. 
Mr. Bewsher propounded the will of 1853 
and cited the executor and parties inter- 
ested in the will of 1857 to propound and 
prove it if they thought fit to do so. A le- 
gatee named Mrs. Ball propounded it. Its 
validity was contested by Bewsher on the 
‘ground of the -deceased’s insanity, but the 


will was held valid. The Court was moved ~ 


to grant letters of administration with the 
will annexed to Mrs. Ball and objection was 
taken to this on the ground that the exe- 
cutor and residuary legatee named in the 
will had not been cited. It was argued 
that they had been cited to propound and 
prove the will and had failed todo so and 
therefore under s. 16 of the Probate Act, 
1868, the executor not having appeared on 
a citation to take probate, the right to the 
executorship had ceased. It was said by 


the Court (Sir Cresswell) :— 

“I do not think that in the citation you speak of 
the term ‘prove’ is used according to the meaning or 
spirit of this section. There isa difference between 

ang cited to propound and prove a will, and being 
aie to take probate. I cannot make the grant to 
Mrs. Bell until Mr. Williams has renounced or has 
been cited to take probate.” 


' Learned Counsel has argued on the basis 
of this authority that the words, ‘‘the will 
be proved” in s. 231, and “to prove the will” 
in ss. 232 and 234 do not mean the estab- 
lishment of the validity of the will by evi- 
dence, but rather the subsequent taking 
of letters of administration, this correspond- 


ing to the taking of probate in the case ofan 


executor. 

We have considered whether this con- 
struction'can be placed on the word “prove” 
in the sections of the Indian Succession Act 
under consideration.” It would no doubt 
be possible to hold that it means “take pro- 
bate” in cases where probate is granted to 
an executor, butit could only mean “take 
letters of administration” by analogy. We 
very much doubt whether this was the in- 
tention, particularly 
ss. 231, 232 and 234 does not in our opin- 
ion, support this-construction. It would be 
necessary to hold that where one of these 
sections, says that a legatee may be admit- 
ted to prove the will “and ‘letters’ of admi- 
nistration may be granted to him, the mean- 
ing is that he may be allowed to take 
letters of administration and letters of admi- 
nistration be: granted him; wah | is tautolog- 
ous. 

It has‘ been suggested: that the -words 

“may be itted to. prove the will” in 
s. 232 cannot mean “be allowed to establish 
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(5) 51 C745; 84 Ind. Cas. 
864, 
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the will by. evidence,” but must have some 
other meaning, because the contingency 
referred to in cl. (c) of that section is that 
“the executor dies after having prove the 
will, and therefore no further. proof is ne- 
cessary. Lut the words have also to be 
considered in connection with the two pre- 
vidus contingencies referred to in cls. (a) 
and (b), in which it would certainly be ne- 
cessary for the legatee to establish the vali- 
dity of the will by evidence. No douht 
where the will has already been proved By 
the executor it would not be necessary for 
the legatee to do more than produce the 
“probate” (as defined in the Act). It may 
also be that the words “to prove the will” 
mean more than merely to establish the 
validity of the will by evidence ; they may 
mean “to do whatever may be necessary 
to obtain probate or letters of administra- 
tion,” as ‘the case may be; but that would 
in most cases include éstablishing the will 
by evidence. So that it does not appear 
possible to hold that Wherever these words 
are used they refer, to a stage subsequent 
to the establishing of the validity of the 
will by evidence. 

It has also been suggested that it would 
be anomalous if an executor who has dis- 
puted, a will propounded by another: exe- 
cutor is allowed subsequently to claim pro: 
bate’ jointly with him, and yet be barred. 
from easserting his right as executor under 
a will which has been successfully pro- 
pounded by a legatee. But it is to be noted 
that in the former case the successful 
executor is not displaced by the unsuccess- 
ful executor; he merely becomes a joint 
executor with him, while if an executor - 
who has disputed a will propounded by 
a legatee is allowed subsequently to obtain 
probate he ousts altogether - the legatee, 
although the latter -has “won his case and 
the executor has lost it. 

We were referred to some observations 
of the Calcutta High Court in Brojo Lal 
Banerjee v. Saharajubala Debi, (I. L. R. 51 
Cal. 745) (5), which are pertinent in con- 
sidering whether the provisions of the 
Indian Succession Act should be inter preted 
in the light of English Law. In this case 
the question under consideration was whe- 
ther an executor who had renounced his 
executorship could thereafter apply for pro- 
bate. The Calcutta High Court observed | 
(at p. 758*) 

“A person : infermeddling with the estate of the de: 


154; A I R 1924 Cal. 
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geased is no doubt liable to account for his dealings 
With the estate. It appears that in England tha 
Court may compel such an executor to take out pro- 
batè so as to represent the estate. It “is unnecessary 
for u8to consider in the present case whether the 
law is the same in this country as no one applied for 
compelling the appellant to take out probate. “We 
may; however, observe that the practice in -England 
has grown up under different gonditions and is regu- 
lated by different statutes, and the practice there n&ed 


hot necessarily. be followed by ushere. , 
_ Further on he said (at p. 759%) :— ` 

It has been contended before us on the analogy of 
English cases decided under 20 & 21 Victoria Oh. 77 
8.79, that it is open to the executor to retract his 
renunciation so long as no fresh grant of administra- 
tion has been made to some other person.” i 
` “It seems to have been held in England that the 
old practic’ was not abrogated by the statute and the 
Court is not itself concluded, but may permit a re- 
traction of an executor’s renunciation in a fit case...... 


It is fruitless to endeavour to interpret the rules re-. 


lating to procedure under the Indian Act by reference 
to what has been decided with regard to another sta- 
tute in England on .different considerations even ifthe 
language-of the two statutes had been the same.” ` -. 


We do not consider that we should read: 
into the sections of the Indian Succession 
Act under consideration a construction which 
is at variance -with the ordinary meaning 
of the words used merely because there is 
a distinction in English Law between a 
citation to -propound and prove a will and 


a- citation to take probate.’ We-can find’ 


no such distinction in the Indian Act. We 
hold that the word “prove” in ss. -231, 232 
and 234.of that Act is used primarily- in 
its ordinary meaning and we accordingly 
answer: the question which has been refer- 
red to u8 in the affirmative. 





oo: < ~ Order accordingly. ` i 
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The wording of Art. 17, Court -Fees Act, which are 
plain and explicit should be given their ordinary mean- 
ing. They show clearly and indubitably that -when a 
suit falls under any one of-the clauses of Art. 17, 
Sch. II, the plaint as well as the memorandum of appeal 
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arising from such a suit, is chargeable with 2 
fixed court-fee of ten rupees only,. irrespective -pf 
whether the subject-matter in appeal is or is not 
capable of being estimated in money value. Therefore 
in appeal arising from a suit for partition of alleged, 
joint properties, of which the plaintiff claimed to be in 
actual or constructive possession, a court-fee of Rs. 10 
is payable on the memorandum of appeal, even though 
the trial Court had found the plaintiff not to be in 
possession of some or all such properties. 170 Ind. Cas. 
959 (7), dissented from. R. F.A. No. 279 of 1938;. 
explained. R. F. A. No. 145 of 1940, approved. R. F. A.” 
[p. 284, col. 1] . > 
[Case-law relied on.] oy 
Schedule I, Art. 1, is the residuary article and applies. 
only when there is no other provision in the Act, ` 
governing the case under consideration. [p. 231, col. 2.) 


Mr. Yashpal Gandhi, for the Appellant. 
“Mr. S. M. Sikri, for the Advocate-General, 
for the Financial Commissioners. DA 


_ Tek Chand, J.—The question, referred 
to the Full Bench, relates to the amount of 
court-fee payable on the memorandum of 
appeal presented in this Court against the 
preliminary decree in a suit for partition of 
alleged joint properties. The suit was brought 
by the plaintiff-appellant on the allegation, 
that he and the défendants were joint owhers 
of four houses, described as alif, bé, jim and 
dal in the plaint, that he was in actual posses- 
sion of the entire house dal and ofa part of 
house be and in constructive ` póssėssion as a. 
co-parcener or co-owner, of the remaining two 
houses3;that it “was not possible for the 
parties ‘to continueé-to hold these properties 
jointly, and, therefore, he sued for separa- 
tion of his one-fourth share by meétes’and 
bounds and delivery of péssession of the por- 
tion allotted to him. The suit was valued 
for purposes of jurisdiction at Rs. 5,200-and. 
‘a court-fee. of ten rupees was paid on the 
plaint under Art. 17 (vi) of Sch. II; Court 
Fees Act. KH KA 
. The defendants pleaded that the plaintiff 
had ‘no concern with houses alif and jim 
which were owned exclusively by them and 
that house be belonged to a third party, of a 
part of which the plaintiff had taken forcible 
possession. They admitted that house dalwas 
ancestral of the parties and stated that they 
had no „objection to the plaintiff’s one-fourth 
share in it being separated, provided he 
paid his share of the money, which had been 
paid by one of the defendants to redeem a 
mortgage created by the common ancestor. 
In the written statement the defendants had 
raised the objection that the plaint was in- 
sufficiently stamped, the proper fee payable 
being ad valorem on one-fourth of the market. 
value of the four houses in dispute. This objec- 
tion, however was subsequently. wthdrawn in 
view of the Full Bench decision Sf this Court 


- 
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in Asa Ram v. Jagan Nath (1), in which it 

had been laid down that a suit for parti- 

tion of alleged joint properties of which the 

plaintiff claimed to be in actual or construc- 

tive possession was governed by Art. 17 (vi) 

of Sch. II and a fixed court-fee of ten rupees 

was payable on the plaint. ua 

_ The parties went to trial on the merits 

and the Subordinate Judge found that the 


‘plaintiff was not a co-owner of houses alif 


and jim. which belonged exclusively to the 
defendants, that house be belonged to a 
third party but the plaintiff was in posses- 
sion of a part of it, that house dal only 
was jointly owned by the parties. and that 
the plaintiff was entitled to have his one- 
fourth share in it.separated without any 
payment. He accordingly passed a prelimi- 
nary decree for partition of. the plaintiff's 
share in house dal and appointed a local 
Commissioner to suggest the mode of parti- 
tion... The suit rélating to the other three 
houses was dismissed. From this decree.the 
plaintiff appealed to this Court: praying that 
a preliminary decree for partition of houses 
alif, be and jam also be passed. ‘He valued 


l -the appeal. for purposes of jurisdiction at 


Rs. 5,200 and stamped the memorandum with 
a court-fee of Rs. 10 only. On an objection 
by the Stamp. Reporter that the proper 
court-fee payable on appeal was ad valorem 
on one-fourth ofthe market valugof houses 
alif, be and jim,- the:case-ivas placed before 
the Taxing Officer.. “He was inclined to hold 
that having regard to the nature of the suit 
from which the appeal arose the .memo- 
randum was sufficiently stamped, but. in 
view of conflicting rulings which had been 
given from time to time; he referred the 
matter to the Taxing Judge. The learned 
Taxing Judge was. of the opinion that. this 
difficult and frequently arising. question 
should be authoritatively settled by a larger 
Bench. Accordingly this Bench has been. 
constituted to hear the reference. Notice 
of this reference was sent, to the Finah- 
cial Commissioners and we have had the 
advantage of hearing Mr. Sikri on their 
behalf. ans f are 
‘As stated above, the plaintiff: alleged in 
the plaint that .he and the defendants - 
jointly.owned. all the four houses.in dispute. ` 
He also averred that he was in actual pos- 
session.of some of them and in constructive 
possession of the others. On these allega- 
tions he asked for partition of his share. 
It has been held in Asa Ram, v. ‘Jagan 
Nath (1), and. this view is now accepted 
(1) 15.L 584; 150 Ind. Cas. 994;.A IR 1934 Lah. 563; 
SOP LRA RL B) Ot 
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by most of the High Courts, that the real 
relief asked in, such a suit is the change in 
the mode of enjoyment of the-properties from 
joint possession to separate possession and 
that it is not possiblé to estimate its value 
in emoney. It has, accordingly, been held 
that such a suit falls under cl. (wi) of 
Art. 17: Mr. Sikri admitted the correct- 
ness of this decision so far as the court-fee 
payable on the plaint in a suit of this 
kind’ is concerned. He contended, however, 
that the. position in an appeal arising from 
such a suit was materially different. “In 
appeal (he urged) we have to look to the 
subject-matter of the dispute in appeal and 
if this can be estimated in money value, 
ad valorem court-fee would be payable on 
it under Art. 1 of Sch. I of the Act, even 
though the suit, as originally brought, fell 
within some other article. He pointed. out 
that, the suit has since been tried -and the 
Court has found that ‘the plaintiff had 
neither title in, nor possession of the ‘pro- 
perties ‘to which thg appeal related. He 
indintained; therefore, that the relief asked 
in appeal was not.merely for change in 
the mode of enjoyment of these properties, 
but to establish the appellant's title and 
possession of his alleged share in them, 
that this relief was not incapable of being 
estimated in money and therefore Art. 17 (vt) 
did not apply. : ‘ 
The contention for the appellant,’on the 
othe hand, is that on the plain wording of 
Art. 17 of Sch. II, ‘court-fee payable “on a, 
memorandum of appeal arising from stits 
falling under any of the clatses of that 
article is Rs. 10, and that for this purpose 
what has to'be looked atis not the finding 
of the trial Court but the fact that the ap- 
peal is from.a decree .passéd in such a suit. 
The question for:.determination, therefore, 
is whether Art. 17 (vi), Sch. II, or Art. 1, 
Sch. I governs the case. Schedule I of the 
Act prescribes. ad valorem fee at certain 
specified rates on the documents described in 
the various articles of that schedule. Article 1, , 
(omitting words which are not necessary for 


our present purposes) reads as follows: ..- 
“Plaint.....-- or menférandum of appeal, not other-- 

wise provided for in this Act,........ presented to 

any Civil... . Court, except those mentioned in s. 3.’* 


“It will’ be seen that this is the residuary 
article and applies only when there is no 
other: provision in. the Act,- governing the 
case under consideration: If therefore the 
memorandum, of appeal in a particular case 
falls within Art. 17 of Sch. II, Art.1 of Sch. I 
will obviously not apply. Article 17 of Sch, IT 
prescribes a fixed fee of Rs. 10 on 


. 
s a . 
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- “paft or memorandum of appeal-in each of the 
following suits ; . m T 


t a 
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- (Wi) every other suit where it is not possible to 

estimate at a money value fhe subject-matter in 

sien and which is not otherwise provided for by 
ct.’ 


It is clear from the opening part of Art. 17 
that in suits falling within any of the six 
clayses mentioned in this article, the court- 
fee leviable on plaints as also on the memo- 
randa of appeal arising from such suits is the 
same. In interpreting this article the Full 
Bench hefd in Asa Ram v. J agan Nath (1) 
that for the purpose of determining the 
amount of court-fee payable on a plaint in a 
suit ‘for partition of property, alleged to be 
joint of the plaintiff and defendants and of 
which the plaintiffealleges to be in actual or 
constructive possession, the allegations in the 
plaint are to be considered and no regard is 
to be had of the defendants’ denial of the 
plaintiff's alleged title or, possession. The 
provision in the article" relating to memo- 
randa of appeal is identical and, therefore, if 
the appeal arises from such a suit the fee 
payable thereon is the same.and it-is im- 
material what the findings of the Courts 
below are and whether the appeal is present- 
ed by the plaintiff or the defendant. This 
view has been taken in a number of gases 
decided in other Courts. The latest case in 
Caleuttasis Jyoti Prasad . Singha Deo v. 
Jogendra Ram Ray (2) where it was held 
that a suit for partition of joint pro- 
perty is, with reference to the matter of 
court-fees, governed by Sch. 14, Art. 17 (vi), 
Court Fees Act, and in appeals against 
decrees from partition suits, the Proper court- 
fees payable are those specified in that 
article. Atp. 191* it was observed : 

“The present case seems to be clearly governed by 
the plain language of Sch. II, Art. 17, cl. (vi) and 
the moment it is shown, as has been shown in this case. 
that the memorandum of appeal arises, in the suit 
where it is not possible to estimate the money-value of 
the subject-matter in dispute and which is not other- 
wise provided for by the Act, the plaintiff can claim 
that the court-fees payable ‘re those -provided for in 
that article. . So far-as this Court is concerned, it has 
always been recognized that in appeals against decrées 
from partition suits, the proper court-fees payable 
are Rs. 10 and this has been raised to Rs. 15 by the 
amendment of 1922. It does not matter whether the 
ground of attack is with reference to the allotment 
of specific portions of immovable or movable property 
or the ground of attack is the question of costs, 


(2) 56 C 188; 116 Ind. Cas. 383; A IR 1928 Cal. 8783. 
32 O W N 1105; Ind. Rul. (1929) Cal. 479. ` f 
*Page of 56 C.—[Ed.] ~ j 
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Suppose in a partition suit a sum of money has.been 
awarded to one of the ‘parties as owelty money and 
the party against whom the payment of the owelty 
money has been direct: d is aggrieved by such a decree, 
then he is entitled to prefer an appeal-to this Court;, 
and it can hardly be said that in sueh a case, although 
the matter ‘arises in a partition suit, the court-fees 
leviable would be the amount of ‘the owelty money 
which forms the subject-matter of the complaint in the 
appeal.” | 

This ‘decision is in accord with an earlier 
ruling of Sir Richard Garth, C. J., given as. 
far back as 1882 in Kirty Churn Mitter v. 
Annath Nath De (3) where it was held that 
the stamp fee payable on appeals to the 
High Court in suits asking for partition, the 
separation of a share, and for khas possession 
of that share after separation is that levi- 
able under Art. 17 (vi), Sch. II, Court Fees 
Act. More recently, the Lueknow Chief 
Court had to consider this- question in 
Parmeshur Din v. Har Gobind Prasad (4). 
In thet case, the plaintiff had brought a 
suit for partition: of certain alleged joint 
property, alleging that he was a co-sharer 
in joint’ possession. The lower Court, find- 
ing that the property was not owned by 
the parties jointly but was the self-acquired 
and separate property of. the defendant, 
had dismissed the suit. The plaintiff - ap- 
pealed paying court-fee under Art. 17 (vi). 
On objection that ad valorem court-fee 
on the value of the plaintiff's alleged share 
in*the property was payable, it was held 
by a Division Bench that as the suit from 
which the appeal arose was for partition 
of: joint properties which the plaintiff 
alleged weri in his actual or constructive 
possession, the court-fee payable on the 
plaint was that under Art. 17 (vi) and as. 
the caSe remained the same in appeal, so 
far as its nature was concerned “‘the fee 
payable -was the same and not ad valorem 
on the value of the share sought to he 
partitioned.” . ie 

In Abdul Rahman vw. A.-B. Crisp, 126 . 
Ind. Cas. 645 (5) a Division Bench of the 
Rangoon High Court held that.in appeals 
arising from suits falling under Art. 17 the 
principle of valuing the appeal must be the 
same as the principle used in valuing the 
original plaint for purposes of court-fee. In 
Allahabad, the leading case on the subject is 
Jai Pratap Narain v. Rabi Pratap Narain 
(6). There, the plaintiff alleging himself to be 

(8) 8 C757; 11 OL R 95. 

(4) 14-Luck 346;°179 Ind. Cas, 59; A I R 1939 
oie 80; 1988 O W N 1265; 1938 O L R 552; 11 R 

(5) 126 Ind. Cas. 645; A I R 1930 Rang. 164; Ind, 
Rul. (1930) Rang. 325. . h 

(6) 52 A 756; 124 Ind. Cas. 708; A -I R 1930 AU. 443; 


(1930) A- L J 984; Ind. Rul. (1980) Al. 568 | 
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ain Ete, te. A É e- .. 
in joint possession of certain property asa learned Gounsel. In-Sukha Nand v. Shiv Devi 


member of-a joint Hindu family, sued for 
partition and separate possession of his share 
paying a court-fee of Rs. 10 on the -plaint. 
The trial Court found that the .parties were 
not members of a joint family and that the 
plaintiff was not in possession and dismissed 
the suit. On the question of insufficiency 
of court-fee being raised, it was held that 
‘the memorandum of appeal was properly 
stamped. It was, however, observed, follow- 
ing the practice of that Court with regard 
to appeals as well as plaints that, if sub- 
sequently the Court found that the appellant 
had not established his joint possession, it 
could require the plaintiff to make ‘good the 
deficiency on obtaining an adjudication in his, 
favour on the merits. ` 


_The only case of Court outside the Punjab 
cited by Mr. Sikri is Nand Kishore v. 
Achambit Kumar (7), decided by James, J. 
as Taxing Judge. In that case the learned 
Judge pointed out that it has not ordinarily: 
been the practice of the Patna High Court 
to depend exclusively on the averment in 
the plaint for. the ascertainment of what 
should be the proper court-fee. payable, 
which should be determined on an appre- 
Giation ` of what the plaintiff really sought. 
Applying this rule of practice to the parti- 
cular case before him, the learned Judge 
held that where in a partition suit- the 


lower Court had found that the plaintiff. 


was out of possession of some properties 
in dispute and the suit had been dismissed 
qua these properties, the memorandum of 
appeal should bear ad valorem court-fee on 
the value of such properties. This, of 
course, follows logically from the view which 
the Patna High Court has all along taken 
with regard to valuation of partition suits. 
This view, however, was not accepted by 
this Court im Asa Ram v. Jagan Nath (1), 
which has authoritatively settled the law 
on that point so far as this province is con- 
cerned. f 

The learned Counsel cited a number of 
decisions of the Punjab Chief Court and this. 
Court, but it is unnecessary to refer to the 
cases decided prior to 1934, when the Full 
Bench set at rest the conflict relating to 
valuation of suits for partition of alleged joint 
properties of which the plaintiff claimed to 
bein actual or constructive possession. I shall 
therefore refer to the more recent cases tọ 
which our attention was drawn by the: 


X(T) 16 Pat. 491; 170'Ind. Cas. 959; AT R 1937- 
Pat. 514; 18 RL T 438; 3°B R 1780; 10 R PÀ 
iso O wA i i 


.(8); thë particular question now before us 


was not considered. It was conceded by 
Counsel who appeared for thè appellant .in 
that case that if the lower Court had decid- 
ed*the question of plaintiff’s title and pos- 
session after, recording evidence ad valorem 
court-fee would be payable-on the memo- 
randum of appeal but as in that particular 
case the Court had shut out all evidence 
relating to possession, it was claimed that 
a -court-fee of Rs. 10 only was payable. This 
contention was obviously untenable and was 
rejected. - .-- + +): Co i 
In R. F. A.- No. 279 of 1938 (unreported) 
the High Court had found ‘as a-*fact- that 
the. plaintiff nad not established his owner- 
ship of. the properties- in. dispute and there-. 
fore it washeld that the claim for partition 
was not maintainable. _The learned Judges. 
also gave it as an,addjtional reason for 
dismissing the appeal that ad valorem court- 
fee had not been paid on the memorandum 
of appeal. - There was no discussion of the, 
point nor was a considered decision given. 
The matter has -been before the, learned 
Taxing Judge in a number of cases. R. F. A. 
No. 128 of 1939 is a case-on all fours with the 
case before us. It was held there that the 
memorandum of appeal must bear ad valo- 
rem court-fee on the properties, of which 
the appellant seeks partition but. of which 
the trial Court had found that he was not 
entitléd to partition. In that case the ques- 
tion was not considered in the light of the 
wording of Art. 17 (vi), to which no refer- 
ence is made in the judgment. In subse- 
quent cases this case was distinguished : 
see e. g, R. F. A. No. 145 of 1940, and a 
court-fee of Rs. 10 was held to be sufficient 
under Art. 1% (vi). : 
` The above review of the case-law shows 
that the consensus of authority is in favour 
of the view put forward by the appellant. 
Mr. Sikri conceded that this was so. He 
however referred to a large number of cases 
decided in this and other Courts, in which 
a court-fee of Rs. 10 had been held payable, 
under cl. (vi) of Art. 17, on memoranda of 
appeal arising from suits for recovery of 
money, or possession of immovable property, 
or other reliefs where the appeal related to a 
matter which it was not possible to estimate 
in money value. From this, the learned Coun- 
sel asked us to infer that the word “suit” in 
the opening part of Art. 17 should be taken 
to have been used by the Legislature in its 
wider significance, as meaning not merely 
proceedings in the trial Court but also those 
(8) AI R 1935 Lah. 14; 157 Ind. Cas, 787. 
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in the Court of Appeal. He maintained that 
if this were so, that part of the Article which ° 
preseribes the, court-fee payable on memo- 
randa of appeal must be taken to be limited 
to those cases only in which it is not possikle 
to estimate in money value the subject-matter 
In appeal, irrespective of the nature of the 
suit from which the appéal arose. In my 
opinion, this does not necessarily follow from 
the rulings cited by the learned Counsel and, 
in any case, I do not see why the wording of 
Art, 17 which are plain and explicit should 
hot be given their ordinary meaning. They 
show clearly -and indubitably that when a 
suit falls under any one of the clauses of, 
Art. 17, Sch. II, the plaint as well as thé 
memorandnm of appeal arising from sucha 
sult; is chargeable with a fixed court-fee of 
ten rupees only, irrespectiye of whether the 
subject-matter in appeal is or is not capable 
of being estimated in money value. My 
answer to the reference therefore is that in 
appeal arising from a suit for partition of 
alleged joint properties? of which the plaintiff 
claimed to be in actual or constructive pos- 
Session, a court-fee of Rs. 10 is payable on 
the memorandum of appeal, even though the 
trial Court had found the plaintiff not to be 
In possession of some or all such properties. 


‘Din Mohammad, J.—I agree with the 


jlidgment | of my learned brother, -Tek 
Chand, J. 


f - 

` Skemp, J.—I agree. Reference to my 
notes of*the argument in.R. F. A. No. 128 of 
1939 shows that Aft. 17 ((vi)) was mentioned, 
but it.was.only mentioned. The Taxing 
Officer in his note on the present case says 
that. the argument based’ on the opening 
words of Art. 17 (vi) isa new argument; and 
it certainly-is as far as I am conterned. R. F. 
A. No. 128 of 1939 must be taken as havin 
been wrongly. decided. 


Le 
=> 





D.. - Answer accordingly. K 
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satisfaction of decree—What would be surplus profits 
is to be determined -by Court executing decree—Con- 
sideration in determining surplus profits—Allowance 
to be paid to judgment-debtor for his maintenance and 
other expenses—Tenure under attachment of. govern- 
ment for their dues—Receiver appointed — Commis- 
sioner fixing allowances to be paid to ghatwal— 
Government dues satisfied — Surplus profits under 
attachment by Civil Court—Allowances fixed by Com- 
missioner are not binding on Civil Court. 

` Where the judgment-debtor is a ghatwal in the 
Santal Parganas whose ghatwali tenure is governed by“ 
Ben. Regulation XXIX of 1814 and isinalienable the 
surplus profits of such ghatwalt tenure which may be 
left “after the payment of Govt. revenue, the wages of 
the chowkidars employed by the ghatwal and other 
like charges” are available. for the satisfaction of 
decrees obtained against the ghatwal. 76 Ind. Cas. 
8 (Land Rajkeswar Deo v. Bunshidhar Marwari (2), 
referred to. 

The question of what would be the-surplus profits 
available to the decree-holders of the ghatwal must 
be determined by the Court executing the decree. 
Whatever is left to the ghatwal out of the income of 
his tenure ‘‘after the payment of Govt.’ revenue, the 
wages of the, chowkidars employed by the ghatwal 
and other like charges” is his personal property and 
as such liable to be seized and appropriated by the 
decree-holder. The ghatwal’s maintenance allowance and 
other personal expenses do not come within the expression 
“ other like charges”. The Court, however, executing 
the decree must make provision for the maintenance 
and other necessary expenses of the ghatwal judgment- 
debtor. His maintenance allowance cannot be regarded 
as salary to be fixed by the executive authorities. 
Where the surplus profits are under attachment by the 
Civil Court, itis that Court which has to determine 
the amount of surplus profits available to the decree- 
hofder and for that purpose to fix the‘allowance to be 
paid to the judgment-debtor for his maintenance and 
other expenses. The Receiver in possession of- the 
judgment-debtor’s estate is under the control and 
supervision of the executing Court and must, therefore, 
prepare the budget with the sanction ‘of that Court. 
180 Ind. Cas. 8 (3), referred to. s S 

Where the profits of the ghatwali tenure were attach- 
ed by the Govt. for. the recovery of their dues and 
a Receiver was appointed for the satisfaction of those 
dues and after the satisfaction of the Govt. dues the 
surplus profits are under attachment by the Oivih 
Court, the allowances to be paid to the ghatwal fixed 
by the Commissioner of the Division at that time are not 
subsequently binding on the: Civil Court, which can 
reduce the allowances. according to the circum- 
stances. © 7 - er 


“A. from an order of the District J udge of 
Santal Parganas, dated March 4, 1940. 


‘Mr. Sambhu B. Prasad, for the Appel- 
lant. - : ` yas 


Messrs. S. C. Mazumdar and K. P. Sukul, 
for the Respondent. i 


-Judgment:—This appeal. srisés out of. 
an execution proceeding. The judgment- 
debtor isa ghatwalin the Santal Parganas 
whose ghatwali tenure is governed by 
Ben. Regulation XXIX of 1814 and is 
inalienable. Ib is well settled that the 
surplus profits of such ghàtwali tgnure which 
may be left “after the payment of Govt. 
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révenue, the wages of the chowkidars .em- 
ployed” by “the ghatwal and other- like 
charges” are available for the satisfaction 
of decrees obtained- against the ghatwal— 


see Tikait Damodar Narain Singh  v.- 


Ganga Ram `. (1) and Rajkeswar Deo v. 
Bunshidhar Marwari (2). In the present 
execution case (No. 9 of 1934) which: was 
„Started, in: the Court of the Subordinate 
Judge’ at Deoghar, the decree-holder prayed 
for attachment of the surplus profits of the 
judgment- debtor's ghatwali tenure. 
meantime in December 1934 the- surplus 
profits were attached by the Govt. for 
satisfaction of certain Govt. demands other 
than revenue, and the tenure was placed in 
charge of a Receiver. In the said execution 
casé (No. 9 of 1934) the Court ordered that 
the surplus profits would be made available 
for the. satisfaction of the decree after re- 
alisation of the Govt. dues.. The Govt. dues 
were satisfied in December 1937. There- 
after- the ‘surplus profits were attached by 
the executing: Court in the ‘said execution 
case (No. 9 of 1934). 

When the surplus profits were under 
attachment by the Govt. the „Commissioner 
of ‘the Bhagalpur. Division fixed -certain 
allowances to be paid to the ghatwal, namely 
Rs. 300 monthly for his maintenance, Rs. 300 
annually. for puja. expenses and - "Rs, 300 
annually for house repairs. - 

-In 1939 the rentals of áll estates and 
tenures in the Santal Parganas were reduc- 
ed by 25 per cent..under Reg. I of 1939. for 
the purpose of giving relief ‘to the tenants. 
In consequence of this reduction, the 
Receiver framed a fresh budget in which. he 
reduced the monthly maintenance allow- 
ance of the judgment-debtor ghatwal from 
Rs. 300 to Rs. 250 and the-annual allow- 
ance for puja expenses from Rs. 300 to 
Rs. 250 and for house repairs from Rs. 200 
to Rs. 100. When the budget was submitted 
to the Subordinate Judge “for sanction, the 
judgment- debtor took objection to the re- 
duction in his aforesaid allowances. The 
learned Subordinate Judge overruled . his 
objections and with certain modifications 
with regard to other matters he sanctioned 
the budget as prepared by the Receiver. 
The judgment- debtor appealed against his 
order to the District Judge of Dumka, - who 
dismissed the appeal. The judgment- 
debtor has now come -up to this Court in 
appeal 

_-In- this appeal the objection is: prassa 

(1) 3-Pat. 78) 76 Ind, Gas. 8; WA I ‘Pat. 372} SPL 
T 4; AIR 
2. 23 0 873. . š 
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only with regard to the monthly mainten- 


ance allowance of the judgment-debtor.. 


The contention raised is that the services to 
be rendered by a ghatwal being of, a public 
nature, his maintenance allowance ‘should be 
fixed by the executive authorities, and in the 
present case -the allowanée having already 
been fixed by the Commissioner of the 
Bhagalpur Division, it could not be altered 
by.-the Civil Court without the Commis- 
sioner’s sanction. In the first place, this: 
objection does not appear to have been 
taken in either of the Courts below. In the: 
next place, the question of what would be 


the surplus profits available to the decree- 
holders of the ghatwal must be determined 


by the Court executing the decree. What- 
ever is left to the ghatwal out of the income 
of his tenure “after the payment of. Govt. 
revenue, the wages of the chowkidars em- 
ployed ‘by the ghatwaé and other like: 
charges” is his personal property and as such: 
liable to be seized and appropriated by the: 
decree-holder. The ‘ghatwal’s maintenance: 
allowance and other-personal expenses do not. 
come within the “expression “other like 
charges”. The Court, however, executing” 
the decree must make provision for the 
maintenance and other necessary expenses. 
of the ghatwal judgment-debtor. His main. 
tenance allowance cannot be regarded a;- 
salary to be fixed by the executive authori- 
ties. eThe- surplus profits in the present 
case being now under. attachment by the. 
Civil Court, it is that Court whiclf has to- 
determine the amount cf surplus profits. 
available to the decree-holder and for that: 
purpose to fix the allowance to .be paid “to: 
the judgment-debtor for his maintenance 
and other expenses. The Receiver’ now in. 
possession of the judgment-debtor’s estate is- 
under the control and supervision of the 
executing Court and must, therefore, pre- 
pare the budget with the sanction of that. 
Court. 

A similar question was raised and decid- 
ed by this Court in Bansidhar Shroff v: 
Thakur Ashutosh Ghatwal (3). In that case- 
it was held that whea an executing Court. 
is a Civil Court, that Court has to appoint a 
Receiver to make an estimate of the collec- 
tions and expenditure ofthe estate which he 
has to submit to the Court for approval and. 
it is the duty of the Court to pass final 
orders settling the ‘budget. 

In the last place, the Commissioner of the 
Bhagalpur Division fixed the allowances 
apparently because. the surplus profits 

(3) A IR 1939 Pat. 242; 180 Ind. Cas,-8; 5 B-R 344: 
11 R P 436. ie 4 TEATA AI 
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were attached by the Govt. and the 
Receiver was appointed for satisfaction of 
the Govt. dues. The Govt. dues have been 
satisfied and now the surplus profits ‘are 
under attachment by the Civil Court. The 
allowances which were fixed by ‘the Com- 
missioner at that time cannot now be bind- 
ing on the Civil Court. 2 

It is also faintly contended that the re- 
duction of the maintenance is not justified. 
But, as the learned District Judge has 
rightly pointed out, “this is purely a matter 
of cutting the coat according to the cloth”. 
Sitting in second appeal, I find it difficult 
to hold that the learned Courts below were 
wrong in reducing the amount of the main- 
tenance allowance. ; 


The appeal is dismissed’ with costs. 


TS. ~ ` Appeal dismissed. 
e š 
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BHAGI alias BHAGIRATH AND OTHERS 

; —ACCUSED—RESPONDENTS © 

Criminal Procedure Code (Act V of 1898), s. 162— 
Report mdtle to Police by accused after first informa- 
tton report — Accused not questioned by Police— 
Admissibility of—Evidence Act (I of 1872), ss. 8, 25 
—Self-exculpatory report made by accused to Police— 
Admissibility. 

Where after the first information report of a murder 
has been made and recorded, the accused makes a 
report to the Police by voluntarily going to the Police 
Station, by way of defence and possibly by way of 
reply to the report already made and no question is put 
‘to him by the Police and his report is not recorded as a 
report but only noted in the general diary, such a 
- report is not a statement made in the course of investi- 
-gation within the meaning of s. 162, Criminal P. C., and 
isnot inadmissible. Such report is admissible under 
8. 8, Evi. Act. F 

A report made to the Police by the accused which 
‘is of. a self-exculpatory nature, should not be excluded 
under s. 25, Evi. Act, as beig of a nature of confession 
made to the Police Officer. 180 Ind. Cas. 1 (1), relied 
on, 


Cr. A. against the order of the Sessions 
Judge, Fyzabad, dated June 11, 1940. ` 


The Govt. Advocate, for the Crown. 
Mr. Ali Hasan, for Accused Nos. 2 and 3 
Pandohi and Musai. , y 


- Judgment.—This is a Govt. appeal 
ander s. 417 of the Criminal P. C. against 
the acquittal on May 30, 1940, by 
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. Mr. Ali Hammad, Sessions Judge of 
Fyzabad, of three men named Bhagi alias 
Bhagirath, Pandohi, and Musai on a charge 
under s. 302 of the I. P. O. f 

On the admission ‘of the appeal it was 
ordered by this Court that non-bailable 
warrants for the arrest of the accused 
should be issued under s. 427 of the Cri- 
minal P. ©. Pandohi and Musai have been. 
arrested, but it has not been found possible 

_to arrest Bhagi. The hearing of this ap- 

“peal has been delayed on this account.. 
As the District Magistrate has reported- 
that, there is little prospect of his arrest in 
the near future the appeal has been heard 
against Pandohi and ` Musai. Pandohi is 
Bhagi’s brother, and Musai is his cousin. 

The accused were charged with having 
committed murder by intentionally causing 
the death of a man named Binda with 
spears. and lathis on the night between 
November 18 and 19, 1939. 

The first’ report in the case was made 
at the Musafirkhana Police Station in the Sul- 
tanpur District at 10 4. m. on November 19, 
by Sat Narain, brother of the deceased 
Binda. Sat Narain and his brother lived 
in Keshopur, some six miles from this 
Police Station. 

Sat Narain’s story was that the previous 
night while he, his brother Binda and his 
nephew Tung Nath were warming them- 
selves by a fire Bhagi came and asked 
Binda to accompany him to’ keep watch 
over a jarhan crop. Binda was reluctant 
to go, but on being pressed agreed. Some 
time after midnight Sat Narain heard a 
cry of “thief” from the direétion of the 
houses of Bhagi and Musai, which, as the 
sketch plan Ex. 17 shows, are situated to 
the south of Sat Narain’s howe. He and 
others went there and found Bhagi striking 
a man with a lathi, while’ Pandohi and 
Musai were kicking him. There were 
saying that they had caught a man who 
had been lifting the thatch with a view to 
enter the house. Sat Narain and the others 
who had come up asked Bhagi to stop 
beating him. Bhagi did not stop imme- 
diately and when he did the man was 
found to be dead. It was then discovered 
that he was Binda. 

The report then proceeded to indicate a 
motive for the crime. During Bhagi’s 
absence from the village his wife had 
contracted an illicit connection with Binda, 
and on the death of Harkhu, Bhagi’s brother 
his widow also contracted illicit connection 
with Binda. Nevertheless on #his return 
home Bhagi effected friendship with Binda 


` 


1941. 


and so the latter: had confidence in him. 
The report suggested that Bhagi had 
asked Binda the previous night to assist 
him in watching the jarhan crop merely as 
a pretext to get him away from his house, 
and had then killed him in the field where 
there were stains-of blood. The sketch 
plan Ex. 17 itmay be mentioned, shows 
the jarhan field as some distance to the 
‘north of Binda’s house. There were also 
traces of blood, the report continued, from 
the field up to Bhagi’s house. Consequently 
Sat Narain suspected that Bhagi, Pandohi 
and Musai had killed Binda and then had 
raised a false cry of thief. 

The report also showed that Sat Narain 
had been unable to procure men to bring 
the body with him and added that his 
relative Ranchhor and the chauwkidar would 
bring it after they had collected-‘men. The 
evidence of Ranchhor (P. W. No. 8), who 
is Binda’s son-in-law, and the chaukidar, 
Debi Din, (P. W. No. 4) shows that they 
brought Binda’s body to the Police Station 
and that they were accompanied there by 
Bhagi and Musai. An entry (Ex. 13) in 
the Police Station general diary. nies 
that Bhagi and Musai helped. to carry the 
corpse there. 

A report (Ex. 12) was made at the Police 
Station at 10-45 a.m. by Musai,: the cow- 
tents of which were corroborated: by 
Bhagi. The report was recorded” in the’ 
general diary by the Head Constable Maha- 
deo Singh (P. W. No. 15) who had recorded 
Sat Narain’s report. Musai’s report was to 
the effect that he and Bhagi had found 
a thief lying on the ground “under a nim 
tree behind his house and that Bhagi had 
struck him with a lathi. It. was then 
found that the thief had died and the 
corpse was identified: as that of Binda. 
Musai could not say who had killed Binda. 
He had called the chauwkidar and come 
with him to the Police Station to make 
this report against Binda that he had tried 
to break into’ the house to commit theft. He 
had ‘come at the request of Bhagi and 
also of one Sukhnandan Brahman—‘‘other- 
wise we will be implicated.” 

It is noted after this entry in the general 
diary that as a report -had already been 
made against Bhagi and Musai under s. 302 
of the I. P. ©. they were taken into custody 
and their persons examined and searched. 
A fresh abrasion ‘was found on Bhagi's 
right elbow and what appeared to be blood- 
stains were found at two places on Musai’s 
shirt. On q their admission in jail two 
abrasions were noted on - Bhagis elbow 
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dnd one abrasion on the middle of. Musai’s 
eleft thigh. Se 

The Head Constable ener that hedid 
not record Musai’ s report on the prescribed 
form as in his opinion it did not amount 
to a report either of a cognisable’ or ofa 
non-cognisable offence. 

“We may mention here that the Sessions 
Judge held that this report was inadmis- 
sible. For reasons which we shall give 
later we cannot concur in this view. 

The post mortem examination was per- 
formed by the Civil Surgeon of Sultanpur 
on the afternoon of November 20. His 
report and evidence show that Bjnda was 
No less than 43 
injuries were found on his body. There 
were a large number of incised wounds, 
incised punctured wounds, and’: abrasions, 
mostly on'the legs, thighs, arms and head. 
There were ruptures of the left lung, perit- 
oneum, spleen, and left kidney. Death had 
probably occurred from shock and hæ- 
morrhage, and the injitries having apparent- 
ly been caused a little time before death. 


No Sub-Inspector was present at the 
Police Station when the report was made and 
the Head Constable sent a constable (not a 
witness) to the village. The Second Officer, 
Majid, ‘arrived at the Police 
Station within an hour. “He prepared an 
inquest report and sent the corpse to the 
mortuary ‘at Sultanpur. He took posses- 
He then went to 
the village which he reached about 4 P. m. 
He prepared the plan Ex. 17. He searched 
the joint house of Bhagi and “Pandohi and 
recovered ‘therefrom a lathi and a kurta. 
He also took a lathi from Musai’s house. 
He examined the jarhan field where it was. 
suspected that Binda had been murdered 
and found what he thought was blood 
stained earth some of which he took into- 
his possession. He did not find any : blood- 
stains near the houses of the accused, 
There was no sign of anyone having tried 
to lift the thatch ‘of Musai’s house. He was. 
unable to find Pandohi and _he-deputed 
constables. to arrest him. 


The Station Officer, M. Bashir Ahmad, 
took over charge of the investigation on 
the morning of November 20, M. Abdul. 
Majid remaining in the village with him. 
until the 22nd. Pandohi appears to have 
been arrested shortly after the ‘arrival of 
the Station Officer. Pandohi gave ‘some 
information to the Station Officer and 
various articles were discovered with his- 
assistance. There were:—- - 


238 


(1)... a blanket Ex..V from a heap of straw 
at the back of his house : 

(2 a: Speer eed Ex. XI from a sugarcane 
field 

(3) a chadar Ex. IIL and angocha 
Ex. VI which were found buried in fhe 
mud of a tank. 


Of these Mst. Dropadi (P. W. No. 8) 
-wife of Binda, identified the chadar as that 
of her husband, and a witness named 
Nand. Kumar (P. W. No. 16) identified the 
‘spéar-head as that of Bhagi. There -were 
éleven small holes in the chadar which ap- 
peared to have been caused by a sharp- 
‘pointed istrument. 


These and some other articles, thirteen 
altogether were sent to the Chemical Ex- 
aminer who found blood-stains on the 
eight of them by the spectroscopic test and 
blood-stains on the remaining five by the 
“‘benzidine test, though not by the spectros- 
-copic method. They were all sent on to 
‘tthe Imperial Serologsst who found five 
articles stained with human blood; the blood- 
stains on four others were disinteg- 
rated and he could not determine their 
origin; no blood was detected on the re- 
maining four. 

Of the five articles found ,to be stained 
~yith human blood two were articles. of 
clothing taken from the deceased. The. 
third was earth taken from the alleged 
scene of the murder; the fourth was the 
kurta taken from the house of -Bhagi and 
Pandohi, and the fifth was the blanket Ex. V 
which had been taken from the same house. 
‘The prosecution suggestion is that the body 
had been carried in this blanket from the 
jarhan field to the place where it was 
found. ° 

The Chemical Examiner had detected 
'blood-stains on Musai’s shirt, but the 
Imperial Serologist could not determine 
their origin as the blood-stains were disinteg- 
mated. 

As regards the motive for the crime we 
have the evidence of Binda’s brother Sat 
Narain and Bhagi’s wife Mst. Mendia. From 
-the evidence of Sat Narain it appears that 
on Harkhu’s death his widow Mst. Chhutka 
went to live with her brother-in-law Bhagi. 
Sat Narain stated in the Magistrate’s Court 
that there was no dharrua form of marriage 
between the two, while in the Sessions 
Court he stated that there was, but this 
discrepancy .on a. minor. point. is. not. suffi- 
cient to discredit his evidence about their 
relations. It would. appear, therefore, that 
“Bhagi had strong reason for enmity with 
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Binda in that Binda had deprived him not 
only of his own wife, Mst. Mendia, 
but also had intrigued with the women Mst. 
Chhutka whom he had taken to live with 
him after his brothers death. Mst. Mendia 
herself fully supported the prosecution al- 
legation of illicit intercourse between her 
and Binda, stating that she was turned out 
of her husband’s house because of. this 
illicit connection which resulted in her pre-` 
gnancy. She admitted that she had given 
out at the time that a man.named Sukh- 
nandan was responsible for her pregnancy, 
but said that she had done this at the in- 
stance of Binda. We have no doubt that: 
this evidence establishes | the existence of a 
motive.. 

The Sessions Judge was of ‘opinion that 
the prosecution had. failed to establish any 
motive. He said that there was no legal evi- 
dence to bring home the connection of the 
We have, how- 
ever, the definite evidence of Sat Narain 
on this point. He was not cross-examined 
about it, and there is no apparent reason 
why his evidence should be rejected. 

.To support the allegation that Bhagi came 
and took Binda away on the. night ; of 
November 18, on the pretext that “he Te- 
quired his assistance in watching the field, 
there is the evidence of Sat Narain, Binda’s 
brother, and Tung . Nath his. nephew, as 
well as that of Mst. Dropadi, Binda’s wife. 
The Sessions Judge disbelieved this story 
because he did not think that it was proved 
that Bhagi had any interest in this jarhan ` 
field. The accused Bhagi and Pandohi 
denied, that they had. joint cultivation in, 
it with Binda, and it was admitted that 
the patta was in the names only of Binda 
and his brother Sat Narain. Moreover the 
prosecution witness Jiawan admitted that 
the jarhan crop had been harvested by Sat 
Narain. 

On the other hand there is evidence that 
Bhagi had an interest in the crop. It was 
not stated by Sat Narain in the first: in- 


‘formation report that they had a joint in- 


terest in this field, but in his evidence he 
said that all three accused had at various 
times kept watch over the crop there. .He 
was not cross-examined particularly with 
regard to their interest in the crop. -The 
crop had been harvested and.had been stack- 
ed in the field, and if Bhagi had an in- 
terest in it, it was not unnatural that he 
should “have. suggested keeping watch.over 
it. THe Sessions Judge thought that there 
was. a contradiction in Sat yain’s evi- 
dence about. Bhagi going on ‘previous oc- 
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casions with Binda to the field. Bhagi -is 
said to have returned to his village from 
abroad ‘the previous Kunwar and “accord- 
ing to ‘his own ‘showing he used. to come 
every two or three years’. The Sessions 
Judge thought it impossible to reconcile 
this with Sat Narain’s statement that Bhagi 
used to go in previous years with Binda 


_to keep watch over the field. We do not 


think that there is contradiction because 
it is quite possible that Bhagi did go with 
Binda and others whenever he re-visited 
his. village. We can find no good reason 
to reject the story that Binda was taken 
away by Bhagi on the night of Novem- 
ber 18, on this’ pretext. -According to the 
evidence of Sat Narain Bhagi asked this 
witness to lend him a tatti of straw and 
the witness allowed him to take his tatti. 
Bhagi- promised to supply Binda with a 
blanket. A tatti of‘straw was found in 
the jarhan field, and the prosecution sug- 
gestion is that ‘the blanket supplied by 
Bhagi was the one recovered from his house 
(Ex. V). 

The Civil Surgeon deposed that death 
probably ‘occurred two hours’ after the last 
meal and on the evidence that the deceas- 
ed took his last meal about 7 or 7-30 
P. M. the -Sessions Judge concluded that the 
murder was- committed about 10 or 1030 


P. M. It might, we think, have been com- 


mitted rather earlier than this; as Bhagi 


‘is: Said by Sat Narain to have ‘come for 


Binda about two and half hours after night- 
fall, and the evidence of Mst. Dropadi shows 
that he came not. long after Binda had taken 
his evening meal. 

It ‘is: not possible to fix the time of the 
discovery of the corpse with any cer- 
tainty, but it was no doubt in the early 
hours of the following morning. Sat Narain 
gives the- time: as about 1-30 a. m. but it 
may have been later. As no blood-stains 


:were -found between the -jarhan field and 
‘the ‘place whére the corpse was lying it 


would appear that bleeding had had ceased 
before it was removed. from ‘the field. The 
statement by Sat -Narain in his report that 


-there were- blood-stains between the two 


places was.not confirmed by the investigat- 
ing officers. 

“The Sessions ‘Judge entirely rejected the 
story that the corpse was found behind 
the -houses of -the ` accused, together with 
the. story that -they | themselves “had drawn 
attention to.it by raising a cry of thief 
and beating: and kicking- it. “He said that 
the story. Ni the body being brought to this 
place “was. “ab initio improbable- ‘and ap- 
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pears-to be a pure fiction”. He was of 


‘opinion that the absence ~of blood.-staing 


proved that it was false. If, he. said, the 


murder was committed between ` 10 and . 


10.30 P. M.- there must have been some 
effusion of blood when the body was 
brought to the kulia, (lane between the 


_ house of the accused) since blood: remains 


fluid for some time after death and rarely 
begins to coagulate until four hours and 
sometime nòt until twelve hours ` after 
death. . 

We do not think that there is any force 
in this argument because it may very well 
be that the body was not brought. to the 
kulia until more than four . hours ‘after 
death. Moreover if it was carried there 
in a blanket it is quite possible that ‘no 
blood-stains would have’ been found either 
in the kulia or at the place ‘where the 
body was alleged to have been dragged. 
We are quite unable,’ therefore, to agree 
with the Sessions Judge that the absence 
of blood-stains at tifese places throws any 
doubt on the prosecution evidence that the 
‘body was found behind the houses of the 
accused. 

A criticism’ of the Sessions Judge ania 
this blanket which we are entirely unable 
to- follow is based on the fact that “it con- 
tains no small holes made with some shazp 
pointed instrument.” The Sessions Judge 
remasked- that ~ 

“if the blanket was really in the use of the de- 
ceased at the time he was murdered them it must 


have-contained such holes as are said to have. been 
noticed in other ar ticles of the deceased. n 
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No doubt this would be so if the de- 
ceased kept the blanket ‘round his’ body 
while he ‘was béing attacked, but in our 
opinion it fs extremely unlikely that he 
In any event as we 
do not know the: exact circumstances of 
the attack upon him it cannot be said that 
he was using the blankét it must have 
been pierced by the sharp-pointed instru- 
ment or instruments which caused some of 
his injuries., 

Before considering other criticisms ‘of 
the Sessions Judge wé may first refer briefly 
to some other “prosecution evidence. The 
witness Sahtu deposed: that some time prior 
to the alarm of thief he had seén the three 
accused together with a fourth man, whom he 
did not recognise, carrying a bundle and com- 
ing-from the north towards the south. He 
accosted them and: recognised the voice of 
Bhagi replying. He “also ` recognised all 
thřee- accused from their- appearance. ` 

Another witness, , Sarju Din, ( (P. W. No. 3) 


240e 
stated that as he was going to his jarhan, 
field that night Ke’ saw the three accused 
going din the same’ direction. “He went; with 
`- thein part of the way. 
~ The chaukidar, Debi Din, (P. W. Nos4) 
deposed that Musai had ‘come to him two 
gharis before sunrise and told him that hjs 
house ‘had been broken’ into by four thieves, 
that he atid his cousins Bhagi and Pandohi 


had seized one of them and the others had: 


escaped: He lad beaten the man ‘who had 
been caught. He asked Debi Din to accom- 
pany him to the Police Station to make “a 
report. Debi Din went back with him and 
found the dead body of Binda lying in front 
of Bhagi’s door. 

Finally there is the evidence of a witness 
named Durga Din (P. W. No. 11) who stated 
that he went to Bhagi’s house .on “hearing 
that thieves had been there and questioned 
Bhagi. Bhagi had replied: 

“Jo kueh hona tha woh ho gaya” 
miay be translated : 

“What had to be, “hes taken place”. 

“The Sessions’ Judge rightly, we think, 
ceed ‘these stories of Sahtu and Sarju 
Din. . Sahtu admitted that he did ‘not tell 
Sat, Narain’ what he ‘had seen when the 
body of Binda was found. Jiawan said 
that Sahtu told him ‘and’ as Jiawan‘is his 
nephew’ it is possible that he did.” But 
Sahtu admitted that Bhagi had got him 
outcasted so that in any case we shoul: not 
be inclined to rely on this witness, and to 
some extent our distrust of him must be 
extended to his nephew Jiawan: 

_The Sessions Judge held that Sarju Din 
was unreliable because he “did not disclose 
his-knowledge to the Police prior to Novem- 
ber 20, 1939, when his statement was ‘re- 
corded by the second officer.” This appears 


which 


to be incorrect: as the secon, officer’ deposed - 


that he did not record the statement of 
anyone on the’ 20th. ‘It was the Station 
‘Officer (as his evidence shows) who récorded 
the statement of this witness. But this does 
notaffect the criticism and we agree with 
the Sessions Judge that the evidence of 
Sarj ju Din in of no vahfe. 

: :The Sessions Judge rejected the evidence 
‘of Debi Din and Dur ga Din abont the find- 
ing-of the body. near “Bhagi’s house in - view 
of the absence of blood- stains there. We 
do not ‘consider that this is a sufficient 
reason, and apart from this no- reason has 
‘been shown why these witnesses should 
not be believed: Debi Din was not cross- 
examined at all abotit. Musai coming to him 
and asking him to accompany ‘him: to the 
Police Station to make a report, and Durga 
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Din was not cross-examined about his talk 
with Bhagi. ` We donot, however, lay much 
stress on Dur ga Din’s story. 

On the other. hand we regard the .evi- 
dence of the chaukidar, Debi Din, as very 
important since it very definitely cor- 
roborates the presecution story as to the 
manner in which the body was found, and 


even if the report made by Musai at the - 


Police Station is rejected as inadmissible 
we should still have to consider whether 
that story could be reconciled with the 
innocence of the accused. Debi Din was 
only cross-examined very briefly about the 
presence of Sat Narain and Sahtu at the 
place where the “body was lying when he 
went there on the information given-to 
him by Musai. He lives in another village 
about a mile from Keshopur and no reason 
whatever ‘has been suggested for his making 
a false statement. 

The Sessions Judge also thought that the 
medical evidence disproved the prosecution 
story, as it indicated that the injuries ap- 
peared to have been causéd a little’ before 
death. He thought that if the -victim had 
been beaten after death injuries caused by 
such beating would have been noticed by the 
Civil Surgeon. But the question whether 
any of the injuries might have been caused 
after death was not put to the Civil Surgeon 
whose attention was no doubt directed pri- 
marily to the more important injuries which 
must havebeen caused before death. He 
simply made a statement about the injuries 
generally that they appeared to have been 
caused a little before death. We do not 
consider that this is sufficient to disprove 
the prosecution story. ` It was a dark night 
and the accused were only pretending to 
beat and kick the man, that is, if the pro- 
secution story is believed. 

- The Sessions Judge has also said- that it 
is not at all likely that 

- “the accused would have been prepared to incur 
the risk of detection and to get themselves involved 
in further. troubles by removing the dead body close to 
their house evenif they had committed the crime. 
In any case, ‘they would have’ created some sort of 
evidence to indicate that the house of Musai was 
visited by burglars” 3’ 

With regard m this criticism we “ould 
first of all observe that itis always unsafe 
to argue that-a criminal would not have 
acted i in any particular manner after com- 
mitting a murder. Individuals vary in their 
thentality and the mental condition of a 
man who has just committed a murder is 
rarely quite normal. Apart from this we 
do not think-there is.anything Amprobable 
in whatthe accused are alleged to have done, 


a 
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If we accept the prosecution evidence that 
Bhagi had good, reason to dislike Binda, 
and if we also accept the prosecution - evi- 
dence that he came and took’ Binda away 
that night, he must have known that sus- 
picion would naturally fasten on him, and he 
and -his relatives may well have thought 


that the best solution would be to allege an . 


-attempted burglary and an attack by them 
on one of the burglars, his identity at the 
time ‘being unknown to them. No doubt 
they would-have made this defence stronger 
by creating some sort- of ‘evidence to show 
that there had been an attempt to break 
into the house, but their failure. to take ‘this 
precaution is just what might be expected 
in the circumstances. It israre to find that 
a man who has just’ committed murder 
thinks of ‘everything that common sense 
might suggest to a person -who can reflect 
on the position calmly and dispassionately. 

We come now to the all important ques- 
tion whether the report, Ex. 12, made “by 
Musai at the Police Station is admissible. 
All that the Sessions Judge’ said to justify 
his rejection of it was : : 


“Exhibit 12 cannot be said tobe the first informa-’ 
tion report recorded under s. 154 or ‘155 of the 
Criminal P. C. “It was not even ‘signed by Musai. 
Jt is therefore inadmissible in evidence under s. 8 
of the Evi. Act. The fact that Musai went to the 
thana along with the dead body and in the company: 
of the chaukidar is by ‘itself “of no importance and 
cannot add strength to the story.” f : 


~- Inour opinion there is nothing’ in . this 
criticism, .which renders the report in- 
admissible and, the learned Counsel,for the 
accused has not attempted to argue that 
there is. ‘The report, was not regarded by. 
the Police as the report. of an .offence on 


which any action was desired ‘or was neces. 
sary. The Head Constable who recorded it 
was not asked to explain his reasons for this 
view, but we may note two possible reasons. 


The first is that it was a report against a 


man who was: dead; the ‘second is that, as 
the report itself shows, it was made by way 
of defence and possibly by way of reply to 
the report already made by Sat Narain. So 
far as the s. 8 of the Evi. Act is concerned it 
is under that section that the report would 
be admissible if at all. : f 

It is, however, necessary to consider whe- 
ther the report is inadmissible under s. 25 
of the Evi. Act, as a confession made toa 
Police Officer, or under s. 162 of the Criminal 
P. C. as a statement made to a Police Officer 
in the coyrse of an investigation.. The 
learned delmee Counsel has not contended 
that -it is a confession, but he'has contended 
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e that-it isa statement toa Police Officer in 
the course of an investigation. 05, = 


‘We have, however, considered whether 
‘the report should be excluded as being of the 
nature of a confession and we are clearly of 
Opinion that’ it should not. It contains the 
statement :— s ae 

“I do not know who killed Binda and 
with what instrument”. Me 
` It was clearly of an exculpatory nature as 
the following passage shows :— : 

“Sukhnandan Brehman of Keshopur and Bhagi Ahir 
asked me to go to the thana along with the corpse and 
make a report against Binda that orahi (liffing- thatch 
with a bamboo and thus making a passage for com- 
mitting theft) was used, otherwise we will be implicat- 
ed. Hence Bhagi and I have come to make a report. ” 

_ It was recently held by their Lordships 
of the Privy Council in’ Pakala Narayana 
Swami v: Emperor (A. I. R 1939 P. 0. 47) 
(1) that no statement that contains self- 
exculpatory matter can amount to a con; 
fession, if the exculpatory statement is’ of 
some fact which if true would negative the 
offence alleged to be: confessed: And they 
added :— n <a Pe; 
“Moreover a confession must ‘either admit in terms 
the offence, or at any rate all-the facts which Gon- 
stitute. the. offence. An admission of a gravely’ in- 
criminating fact, even a conclusively incriminating 
fact, is not ‘of itself a confession, e. g. an admission 
that ‘the accused is the owner of and was in recent pog- 
session of the knife or revolver which caused a death, 
with no explanation of any-other man’s possession”, = 

Thar Lordships proceeded to consider the 

definition of “confession” in Stephen's Digest 
of the Law of Evidence which defines a 
confession as an admission made at any time 
by a person charged’ with a crime, stating 
or suggesting the inference that he committed 
that crime, and they observed :— | 

“The definition is, not contained in the Evi. Act, 

1872 : and’ in hát Act it would not be consistent 
with the natural use of language to construe confession 
as a statement by an accused ‘suggesting -the inference 
that he:committed’ the crime’. |. ave as 
It was _argued’strongly that the statement 
was made in the course of the investigation 
into Binda’s murder afd it was pointed out 
in support of | this argument that Sat 
Narain’s report had been recorded_ three 
quarters of an houre before, and that the 
second officer had returned to the ‘Police 
Station before the statement was made. It 
was. also suggested that Musai and Bhagi 
had already been taken into custody, though. 
the entry in the diary indicates that they 
were taken into custody and their persons 

(1) A I R 1939 P C 47; 180 Ind. Cas. 1; 1939 OL R 
134; (1939) M W N 185; 40 Cr. L J 364;11 RPC 166; 
1939 O W N 282; 20P L T 265; 49 L W 349:430 W: 
N 473; (1939) A-L J298; 41 Bom. L R 428; 41 PLR 
272; 690 LJ 273; 5 B R 449; (1939) 1M L J 156;, 
18 D 234; 66 I A66; (1939) Kar. (P © 123 ‘Sup. 
@ ©). 2 = . 
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searched immediately after the report was” 
made, ° 


The evidence of the Head Constable, 
Mahadeo Singh, shows that the second offiger 
was present when the report was made, but 
not a single question was put either to 
him orto the second officer suggesting that 
Musai was examined during the course of 
an investigation which had already commenc- 
ed. In fact the second officer was not 
questioned at all about the report, either in 
examination-in-chief or in cross-examination, 
and it would appear that he returned to 
the Police Station just when the report was 
about to be recorded. 

The position would be quite different if 
after the report of Sat Narain had been 
recorded the Head Constable or the second 
officer had called up Musai and Bhagi and 
examined them. ‘here is nothing to indicate 
that this was done, and on the contrary the 
report itself shows that it was a voluntary 
¥eport made with a definite object. We have 
also the evidence of the chaukidar that Musai 
had come to the Police Station in order .to 
mdke the report. We have therefore no 
hesitation in finding that the report was not 
made in the course of the Police investiga- 
tion, and in holding that it is admissible. 
“The accused were not examined in a very 
batisfactory way: In the Magistrate’s Court 
both Pandohi and Musai denied silling 
Binda, gaid they did not know how he had 
died and alleged that they had been implicat- 
ed as a result of enmity with Sat Narain. 

In the Sedsions Court Pandohi said he did 
not cultivate any jarhan field jointly with Sat 
Narain or Binda as was alleged by the pro- 
secution. He denied that he had handed 
over the blanket to the Sub-Inspector. He 
said that he was on bad terms with Sat 
Narain, Jiawan and Sehtu, and that the other 
witnesses deposed against him under Police 
influence. 

Musai also denied in the Sessions Court 
his joint cultivation of the jarhan field; he 
denied that there was any injury on his 
person when hé was arrested and he denied 
that the shirt taken from his person be- 
longed to him. As regards the prosecution 
witnesses he made the same statement as 
Pandohi. 

The accused should have been questioned 
by the Sessions Judge in regard to other 
points. No question for instance was put to 
Musai either about his alleged visit to Debi 
Din two gharis before sunrise or about his 
subsequent report at the Police Station. 

It is quite clear, however, that the accus- 
ed, possibly on the advice of their Counsel, 
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had no desire to put forward in Court by 
way of defence the story which they had 
originally imagined would be a good defence. 
And the reason is clear. On the medical 
evidence that Binda had died several hours 
before his body was discovered it was impos- 
sible to allege that he had been attacked as 
he was trying to break into Musai’s house. 
Therefore the story was manifestly false and’ 
if pressed would not help the accused at 
all, but on the contrary would be extremely 
prejudicial to them. So it was presumably 
decided to say nothing more about this 
story and contend that the report was in- 
admissible. ; 

The Sessions Judge found that the presence 
of blood-stains in the jarhan field showed 
that the murder was committed there and 
we concur. But we cannot agree with him 
that the accused had no motive for crime, 
that Binda is not proved to have been taken 
away by one of them on the night of the 
murder, and that the body was not carried 
to the vicinity of their houses and discovered 
there in the manner alleged by the prosecu- 
tion. We consider that the evidence est- 
ablishes the contrary beyond reasonable 
doubt. 

The Sessions Judge referred to the ruling 
ir Emperor v. Mendat (1939 O. W. N. 700) 
(2) that 4 


“where a charge of murder is based purely on cir- 
cumstantial evidence that evidence must point con- 
clusively to the guilt of the accused and must practical- 
ly exclude the possibility of the murder having been 
committed by other persons”. - ; 

We are -of opinion that the circumstantial 
evidence in this case satisfies this test, for 
if the accused were not concerned in the 
murder of Binda we cannot imagine any 
explanation which will account for their 
conduct. Musai’s report fully supports the 
prosecution evidence about the discovery of 
the body. The case against Musai is further 
strengthened by the injuries on his person 
and the presence of blood-stains on his shirt, 
though it could not be proved whether the 
stains were of human blood -or not. Against 
Pandohi there is the fact that he produced 
a blanket which was found to be stained 
with human blood. The Chemical Examiner's 
report shows that there were ten blood- 
stains on this blanket and that the largest 
was six inches in length. 

In our opinion the evidence is such as to 
leave no reasonable doubt about ‘the - guilt 
of Musai and Pandohi while it does not ex- 
clude the possibility of others pulse being 


(2) 1939 O W_N 700; 188 Ind. Cas. 307; 12 R 023; 


+ 1939 OL R 498; 40 Cr. L J 764; 14 Luck 635. 
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guilty, it definitely indicates that, they were, 


concerned in the murder. 

We accordingly allow the . Govt. appeal, 
set aside the order of acquittal passed by 
the Sessions Judge, and convict Musai and 
Pandohi on the charge under s. 302 of the 
I. P.C. As the murder was: brutal, ap- 
parently premeditated, and treacherous, and 
- there was no immediate provocation, there is 
no reason why the extreme penalty of the 
law should not be imposed, except such 
reason as may be found in the length of time 
that has elapsed since the murder was com- 
mitted. This, we think, is no reason why 
the capital sentence should not be passed. 
We express no opinion on tbe question whe- 
ther it should be carried out. We therefore 
sentence Musai and Pandohi under s. 302 to 
be hanged by the neck until they are dead. 

In conclusion we note that there are two 
apparent mistakes in the judgment of the 
lower Court. The Sessions Judge observed 
in dealing with the time of death that 

“the medical evidence disclosed that semi-digested 
food was found in the stomach of the deceased which 


fact affords an indication to the effect that the deceased 
was alive two or three hours before his death”. 


Presumably the Sessions Judge intended 
to say that the deceased died two or three 
hours after he has last taken food. Secondly 
in discussing the evidence of Jiawan the 
Sessions Judge remarked that : 

“the witness-has no hesitation in saying that 
Sehtu did tell Binda what he had seen shortly after it 
was discovered that the victim was Binda”, 


The Sessions Judge apparently meant to 
say that Jiawan had no hesitation in say- 
ing that Sehtu had told him, Jiawan, what 
he had seen. 


S. Appeal allowed. 
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right of irrigation interfered with—Suit by members 
of public in individual capacity—Half-hearted resort 
to O. I, r. 8—Whether prevented prom obtaiyihg re- 
lief as members of public specially injured—Pracs 
tice—Pleadings—Limitation—Owner of land dispos- 
sessed and his irrigation rights obstructed—He can- 
not circumvent law by suing for injunction in respect 
of irrigation rights. 

# Where an owner of land recorded as gatirmazrua- 
am and ahar is dispossessed completely by building a 
chabutra on that land by another person, & suit for 
possession brought by the owner after more than 12 
years is barred by limitation. Section 23, Lim. Act, 
does -not apply to such a suit as the case is not’ one. 
of a continuing wrong but of complete ouster. 

[Case-law discussed.] 

Section 23, Lim. Act makes no distinction between 
private suits-and public or representative Suits, 

Under s. 28, Lim. Act, the owner’s title to the 
portion encroached upon and built over is extinguished 
at the end of 12 years, the period limited for insti- 
tuting a suit for possession ofthe land; and the ex- 
tinction of the owner's title operates to give a good 
titls to the wrong-doer. Gossain Das Chunder v. Issur 
Chundar Nath (4), relied one [p. 245, col. 1.) ` 

The Lim. Act not only deals with the limitation 
of suits, but also contains in Part IV (ss. 26 to 28) 
a set of provisions relating to acquisition of owner- 
ship by possession. Rajrup Koer v. Abdul Hossein 
(2), rélied on. /ibid.] ` 
- Where a public right of irrigation has been inter- 
fered with bya person by encroaching upon ahar 
land and members of the public have brought a suit 
substantially in their individual capacity, the half- 
hearted resort to O. I, r. 8, Civil P. C., would not 
prevent the plaintifis from obtaining relief ag mem. 
bers of the public, specially injured by the defend- 
ants’ interference with the “ public” right of irriga- 
tion: [p. 246, Sol. 1) i : 

n gner of ahar land whose rights of irrigati 
have been obstructed and who has besi disposa aet can 
bring a suit for possession and he cannot sbe allowed. 
to circumvent the law of limitation: by suing for in- 
junction in respect of irrigation rights. K 
Sabai v. Muttu (5), relied Bn . i ee 


A. from the appellate decree of the Ad- 


ditional District, Judge, Shahabad, d ted: 
May 30, 1938. = cette 


Messrs. D. N. Varma and 
for the Appeallants. 


Mr. M. Rahman, for the Respondents. 


Dhavle, J—This is an appeal by the 
plaintiffs against the dismissal of their suit 
for recovery of possession of a certain por- 
tion of plot No. “230 after removal of a 
chabutra erected théreon by the defedants 
T 
plot was recorded as gairmazrua-am aa 
an ahar: Plaintiffs are the sixteen-anna 
proprietors of the tauzi, and their case was 
that the land is public land: and was 
used for storing the irrigation water of the 
plaintiffs, and that the act of the defendants 
in erecting the chabutra after filling up a 
part of the ahar had put the plaintiffs, the 
other residents of the mauza and the public to 
loss and caused difficulty in irrigation, ete, 


Kanhaiyaji, 
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According tothe plaintiffs, the defendants’ 
encrðachment eon the ahar was effected 
in 1343 Fasli, abouta year before the suit. 
The defendants denied any encroachment 
and claimed to have erected the chabutra 
and been in possession of it for more than 
twelve years. They also urged that the 
suit was barred under O.I r. 8, Civil P. O. 
A Pleader Commissioner found that there 
had , been an encroachment over the ahar to 
the extent.of 1 katha 2 dhurs and 8 dhurkis. 
The trial Court dismissed the suit, holding 
that the plaintiffs had been out Of posses- 
sion for more than twelve years, whether 
as landlords or as members of the public. As 
to-the objection based on O. I, r. 8, the learned 
Munsif held that though ‘the -Plaintiffs had 
obtained permission to proceed . under that 
provision of the law, the.case was one of 
a private nuisance,*in the removal of which 
the -plaintiffs were interested as they had 
zerdt lands in the village to irrigate from 
the ahar, and that therefore the plaintiffs 
were entiled to maintain the suit in their 
“own personal capacity.” f 
Plaintiiffs appealed, and the lower Appel- 
late Court upheld the finding of encroach- 
ment. The finding that the chabutra was 
érected more than twelve years before the 
suit was not assailed, but it was urged on 
behalf of the plaintiffs that the suit should have 
been decreed because there is“‘no limitation in 
the case,of an encroachment upon a public 
ahar under s. 23, Lim. Act.” The learned 
Judge below held’ that this section of the 
Lim. Act had no application as the suit had 
been brought by the plaintiffs in their 
individual capacity and the prayer was for 
recovery of khas possession, so that the suit 
could not properly be regarded as one for 
removal of an encroachment from public 
property. Action had -been taken under 
O.I,. r. 8, but the plaint was not framed as 
for a. representative suit, and the permission 
given under O. I, 1. 8 could not alter the 
character of the suit. The learned Judge 
therefore held that the suit had been rightly 
dismissed on the ground of limitation. It 
has been contended on behalf of the plain- 
tiffs-appellants that the lower Appellate 
Court fell into an error as regards s. 23, 
Lim. Act, and also as regards O. I, 7. 8. 
The former section only provides that 
in the case of a continuing wrong 
independent of contract, a fresh period of 
limitation begins to run at every moment 
of the time during which the wrong con- 
tinues.: It, certainly makes no distinction 
Between private suits and public or represen- 
tative suits; but does the section apply to the 
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ecase? A trespass.or nuisance may or may not 
be a continuing wrong, -according to circum- 
stances. If the act complained of -creates 
a continuing source of injury and is of such 
a nature as to render the doer of it res- 
ponsible for the continuance, the wrong 
would be a continuing wrong. , 
< A good instance is four.d in a -recent Eng- 
lish decision: Konskier v. Goodman, Ltd. - 
(1). In pulling down the upper storeys of 
a certain house the defendants had a license 
from the neighbouring owner to pull down 
part of-his chimney stack on an undertaking 
to make good any damage caused, They 
omitted to remove a quantity of rubbish 
which they had allowed to fall on the roof. 
The rubbish was in course of time carried 
down by -a drain pipe from the roof and. 
choked a gulley in the- basement. A heavy 
storm of rain in consequence flooded .the 
basement after the plaintiff had taken a 
lease of -the house. Plaintiff sued. for 
damages. Salter, J. gave him a decree on 
the ground that the defendants’ was an act 
of continuing negligence. The: Court of 
appeal held that there cotld be no continuing 
negligence without a continuing duty, but 
that the plaintiff was entitled to a decree 
upon a different ground—the continuing 
trespass, which „arose on the undisputed 
facts of the case. The learned Advocate 
for the appellants began with Rajrup Koer 
v. Abdul Hossein (2) where the defendants 
had cut a‘khund: or channel, besides making 
another diversion, in the side of a pain con- 
structed-by the plaintiff on defendant's land, 
their Lordships of the Judicial Committee 
held that these obstructions to, the flow of 
water were in the nature of continuing 
nuisances, as to which the cause of action 
arose de die in diem. 

A similar view was taken in Hukam 
Chand v. Maharaj Bahadur Singh (8) as 
regards the action of the Swetambari Jain 
in placing charans of a certain description. 
in place of older charans of a different 
description in certain temples on the 
Parasnath Hill. But the present is not a 
ease of mere trespass and obstruction, for 
the owner of the ahar—be it the plaintiffs 
as sixteen-anna landlords, or be it the public 
—has been completely dispossessed of the 


(1) (1928) 1 K B 421; 97 L J KB 263; 1388 L T 
481; 44T L RO91. 

(2) 6 O 394; 7 I A240; 4 Ear. 199; 7C L R 529; 
4 Ind. Jur. 530; 3 Suther 816; 4 Showe L R 7 (P 0). 

(3) 12 Pat. 681; 1414 Ind. Cas. 346; Ird. Rul. (1933} 
P © 187; A I R1933 PC 193; 1933 M W N 662; 
65 M L J163; 38 L W 306; (1933) A B J 1325; 35 
Bom. L R 990; 37C W N 1021; 14 P L T 559; 58 © 
LJ 56@O. | 3 . 
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site covered by the chabutra. Under s. 28, 


Lim. Act, the owners title to the portion.® 


encroached upon and built over was 
extinguished at the end of twelve years, the 
period limited for instituting a suit for 
possession of the land; and the extinction of 
the owner's title operates to give a good title 
fo the wrong-doer, Gossain Das Chunder v. 
. Issur Chunder Nath (4). The suit is actual- 
ly one for recovery of khas possession; but 
even if it had been a suit for an injunction 
in respect of irrigation rights, the owners 
could not have been allowed to circumvent 
the law of limitation by doing so when they 
could have sued for possession: Kanaka 
Sabai: v. Muttw (5). The interference 
with the right to the flow of water in 
Rajrup Koer v. Abdul Hossein (2) wasa 
wrong of which the continuing character 
could not be denied; it was indeed within 
the illustration to s. 24, Lim. Act of 1871: 
. “A diverts B’s watercourse. At every moment of 
the time from which the diversion continues and B 
retains his right of re-entry, afresh right to sue arises 
and a fresh period of limitation begins to run.” 
` I have referred to this illustration, though 
it is not to be found in the present Act, 
because the Lim. Act, as was pointed out 
by their Lordships of the Judicial Com- 
mittee in Rajrup Koer v. Abdul Hossein (2) 
not only. deals with the limitation of suits, 
but also contains in Part 4 (ss. 26 t0°28) 
a set of provisions relating to acquisition of 
ownership by possession, and the illustration 
indicates how the injury continues only as 
long as “B retains his right of re-entry.” 
The -distinction between a mere continuing 
trespass and , dispossession has been referred 
to in several cases. Thus in Ranvphul Sahoo 
v. Misree Lall (6) Mitter, J., in dealing with 
the question whether the suit, which was 
for the removal of a drain built by the 
defendant upon plaintiffs land was barred 
by time observed: : 4 
“If the plaintiff had been dispossessed from any 
portion of his land by an adverse possession having 
been taken by the defendant, the case would then 
fall within cl. (12); but if on the other hand, no adverse 
possession had been-taken by-- the defendant, then each 
act of trespass on the plaintiff’s land would constitute 
a fresh cause of action, and whether the period be 
six years or twelve years, the plaintiff would be com- 
petent to rely upon the last act of trespass ascon- 
‘stituting a cause of action, unless the defendant had 
acquired an indefeasible right of easement by user.” 
From this point of view the Privy Council 
decisions from Rajrup Koer v.. Abdul 
Hossein (2) and Hukam Chand v. Maharaj 
Bahadur Singh (3) (already referred to), 
which -have been cited by- the learned Ad- 


(4) 3 O 28. 
(3) 13 M445, 
.X6) 24 W R 97. 
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vocate for the appellants. are not in point at 
all; they were not cases of dispossession. 
The learned Advocate has: adso cited Bhag- 
wan Dutt v. Asrafi Lal Mahta (7) ini which 
Kulwant Sahay, J., sitting singly, held, 
following the tivo Privy Council decisions, 
Nazimulla v. Wazidulla (8) and the decision 
éf Jwala Prasad, J. in Jagroshan. Bharthi 
v. Madan. Pande (9) that s. 23, Lim. Act, 
applied to-an encroachment on public 
pathway running over gairmazrua-am lands 
which had been made more than 12 years 
before the date of the suit. Now, it is true 
that‘in Nazimulla v. Wazidulla (8) it was 
held that an obstruction to a way is_no less 
a continuing nuisance than an obstruction to 
a water-course, but it does not appear how 
fat any question of adverse possession by 
the defendants ‘after the ouster of the plain- 
tiffs arose on the pleadings in that case, 
though the observatioas of the learned 
Judges do seem to imply that no such ques- 
tion can arise in the case of a continuing 
wrong: e 

In Jagroshan Bharthi v. Madan Pande 
(9) Jwala Prasad, J. was dealing with 
a'case under s. 133, Criminal. P. C. and 
observed that no length of user can 
justify añ encroachment upon a public way; ' 
but there does not seem to have been any 
question of limitation before the learned 
Judge, the: point for decision being whether 
the #fagistrate was right in refusing to pro- 
ceed with the enquiry onthe ground that 
there was no public nuisance as ‘‘a’sufficient 
width of the road” was “left for public use. 
The familiar common law maxim “once a 
highway, always a highway,” which. is 
sometimes referred to in Indian cases, rests 
on the ground mentioned by Byles, J.-in 
Dawes v. Hawkins (10) at p. 858 that “the 
public cannot release their rights, and there 
is no extinctive presumption or prescrip- 
tion” ; but even in England power has been 
given -to Justices of the Peace under certain 
circumstances, to divert or extinguish high- 
ways and there -are instances of a highway 
ceasing to be a highway, as when access 
becomes’ impossible sin consequence of the 
ways leading -to it having been legally stop- 
ped up:.- We have .in our Lim. Act, besides 
s. 28, Art. 146-A which provides a period of 


(1) ATR 1934 Pat. “34; 146 Ind. Cas.’ 408; 6 R P 
(8) 21 OL J 640; 29Ind: Cas. 385;-A I R 1916 Cal. 
733 hor Pate 


(9) 6 Pat. 428;. 105 Ind. ` Cas. 238; A I R1927 Pat. 
265; 28.Cr: L J910; SIPIL T 452; 8A IOr., R 
306. Wen 

(10) (1860) 80 B (vs) 848 (858); 29 LJ PC 343; 7 
Jur. (wg) 262; 4 L T (x s) 288; 125 R R910. |. . 
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30 years for suits by or on behalf of any 
local authority for possession of any public 
stree® or roade or any part thereof from 
which it has been dispossessed..... The 
common law maxim was therefore not ap- 
plied in Municipal Commissioners v. Saran- 
gapant Mudaliar (11), where the. learned 
Judges declined to treat a pial built on & 
strip of land forming part ofa highway as 
a continuing wrong and-said that there was 
no authority for holding in India that the 
public, any more than a private. proprietor 
is „to be exempted from the consequences of 
its own laches. ` k 

The samesview as regards dispossession from 
a highway was taken in Sundaram Ayyar 
v. Municipal.Council of Madura (12), where 
Bhashyam Ayyangar, J., pointed out that the 
operation of s. 28, Lim. Act, upon Art. 146-A 
is to extinguish the right of highway 30 
years after -disposse$sion by encroachment, 
and that s. 23 would cease to havé operation 
from the moment when the wrong ceases to 
be such by virtue of the title conferred by 
statute upon .the wrongdoer. See also 
Basaweswara Swamy v. Bellary Municipal 
Council (13). In Ashutosh Sadhukhan v. 
Corporation of Calcutta (14), it was held that 
the Municipality had lost its- right under 
Art. 146-A to a portion of what the Munici- 
pality claimed as a public street or drain on 
which the plaintiff had built a wall and 
platform about 50 years previously an®that 
the erection of the wall was not a continuing 
wrong so as to make s. 23 applicable : f 

“The injury was complete on the erection of the wall 
and there was no continuing injury within the mean- 


ing of the Statute. The effect may. continue, but this 
does not extend the time of limitation.” 


The case before us does not relate toa 
highway but the learned Advogate for the 
appellants only cited the ruling in Bhagwan 
Dutt v. Asrafi Lal Mahta (7) because it 
does. seem to have held that s. 23, Lim. Act, 


will save limitation even in cases of complete - 


ouster. In my opinion that is not a correct 
view of the section. The learned Advocate 
also referred to Sarat Chandra Mukherjee 
v. Nerode Chandra Mukherjee (15), where 
it was held that sheds trected on a common 
passage were a continuing wrong. That, 
however, was nota case for possession, and 
speaking with all respect the bearing of 
s. 28, and Art. 146-A on s. 23 was not consi- 

(11) 19 M 154. 

(12) 25 M 635; 12 M L J 37. 

(13) 38 M 6; 17 Ind. Cas. 158; A I R 1916 Mad. 613; 
23 MLJ 479; 12 M L T405; (19019) M W N 1080. 
a 28CL J 494; 49 Ind. Cas, 93; A I R 1919Cal. 

7 


wo A I R-1935 Cal. 405; 156 Ind, Cas. 300;7 RC 


ATIQ£ BEGAM V. UNITED PROVINCES (F C) 


19410 


dered, even though the decision in Ashutosh 

“Sadhukhan v. Corporation of Calcutta (14) 
was referred to and distinguished. My con- 
clusion on this part of the appeal is that 
s. 23, Lim. Act, has. no application, not in- 
deed on the ground adopted by the learned 
Judge below that this is not a public suit, 
but on -the’ gound that’ this is a case not of 
a continuing wrong but of complete ouster . 
in respect of the area on which the defen- 
dants have built their chabutra and of which 
even according to the plaint they are in 
wrongful possession. The finding of fact that 
the chabutra was built more than 12 years 
before the suit which was not disputed in 
the lower Appellate Court therefore con- 
cludes the appeal. 

In this view it is not really necessary to 
deal with the appellant's contention that 
the lower Appellate Court was wrong in 
holding that the suit was not a representa- 
tive suit, even though the plaintiff took the’ 
permission of the Court under O. I, r. 8 and 
gave the required notice. “Notwithstanding 
the action taken by the plaintiffs the cause 


‘title remained in the plaintiffs’ individual 


names and the prayer was that possession 
may be delivered to the plaintiffs on dis- 
possession of the defendants after removal, 
of the chabutra, etc. The public is only men-* 
tioued in one paragraph of the plaint. The 
suit thus appears substantially to have been 
brought by the plaintiffs in their individual 
capacity but the half-hearted resort to O. I, 
r. 8 would not, in my opinion, have prevent- 
ed the plaintiff's from obtaining relief as 
members of the public, specially injured by 
the defendants’ interference with the ‘‘pub- 
lic” right of irrigation ifthe claim to the 
encroached portion had not been barred by 
limitation. I would dismiss the appeal with 
costs. 


Harries, ©. J.—I agree. 
s. Appeal dismissed. ` ` 


FEDERAL COURT 
Case No. III of 1941 
April 17, 1941 
GWYER, C. J., VARADACHARIAR 
ios AND BEAUMONT, JJ. 
Mst. ATIQA BEGAM AND ANOTHER 
—APPLICANTS— RESPONDENTS 


VETSUS 
Tur UNITED PROVINCES— APPELLANT 
OPPOSITE PARTY 
Government of India Act, 1935, (25 € 26 Geo. V 
Ch. 42), s. 208 (b)—Leave to appeal to Privy Council— 


1941 
Grounds—Questiori must be of importance and really 
a substantial one—Question of interpretation of s. 282, 
Government of India Act as to whether itideprives Le- 
gislatiures of power to legislate retrospectively, is not 
a substantial question. 

When dealing with an application for leave to appeal 
to Privy Council the Federal Court must be satisfied 
that the matter is one of importanceand that there is 
really a substantial question to be determined. On the 
question whether s. 292 of the Constitution Act can be 
interpreted as depriving Legislatures in India cf the 

< power to legislate with retrospective effect, there is 
no room for such serious doubt on the point as to justify 
Federal Court in holding that that is a substantial gues- 
tion on which leave to appeal to His Majesty in Council 
to be granted. Valin v. Langlois (1), referred 
o. 

Where it cannot be said that any decision to be 
obtained from their Lordships 6f the Privy Council, if 
the appeal should be permitted to go to them, is likely 
to have a material bearing upon future litigation there 
n ao question of general public importance justifying 

e leave. 


App. for leave to appeal to His Majesty in 
Council under s. 208 (b) of the Govt. of India 
Act, 1935. 

Mr. Shiva Prasad Sinha, Senior Advocate, 
Federal Court, “Messrs: (Prem Mohanlal 
Verma and Lakshmi Saran with him) inst- 
ructed by Mr. T. K. Prasad, Agent, for the 
Applicants: 7 

Dr. Narain Prasad Asthana, Advocate- 
General of the United Provinces (Mr. Sri 
Narain Sahai with him) instructed by Mr. 
Tangan Sahay, Agent, for ‘the Opposite 

arty. f i 


Varadachariar, J.—This is an applica- 
tion asking for leave, under s. 208 (b) of the 
Constitution Act, to appeal to His Majesty in 
Council, from a decision” of this Court given 
in December last. The constitutional ques- 
tion raised in the case related to the-inter- 
pretation of s. 292 of the Constitution Act. 

In the special circumstances described in 
the judgment in that case, the Govt. of 
United Provinces had to direct remission of 
rent for certain years in the zamindaris‘in 
the United Provinces ; and when the validity 
of the remission was successfully ques- 
tioned in judicial proceedings in the High 
Court, the U. P. Legislature passed the 
impugned Act (No. XIV of 1938), entitled 
the U. P. Regularization of Remissions 
Act, 1938. The validity of this enact- 
ment was in turn questioned by the pre- 
sent applicants when the matter was pending 
before the High Court at Allahabad ; and a 
Full Bench of the High Court héld that this 
Act was ultra vires the Provincial Legisla- 
ture on various grounds. One ground on 
which alone all the three learned Judges 
who const&uted the Full Bench agreed was 

*See 192 Ind. Cas, 138—[Had.) ' ; 
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that s. 292 of the Constitution. Act precluded 
. Legislatures in India from enacting any law 
with retrospective effect, so as-to affect rights 
accrued before the date of the enactnfent. 
The tenant affected by the decree of the 
High Court did not appeal to this Court, but 
the Govt. of United Provinces, which had 
taken steps to get itself impleaded as a party 
just before the case was finally disposed of 
by the High Court preferred to the appeal to 
this Court. = 
At the hearing of the appeal objection was 
taken to the maintainability-of the ap= 
peal by the. U. P. Govt, on the ground 
that there was no decree against the Govt. 
and that the Govt. was not a proper party to 
the litigation at all, On the merits, the con- 
clusion of the learned: Jiidges of the High 
Court that the Act contravened the limita- 
tion imposed upon the Legislature by s. 292 
of the Constitution Act, was contested on 
behalf of the appellant, but it was sought to 
be supported. on various grounds by ‘the 
learned Counsel who appeared for the plaint- 
iffs-respondents. This Court, ‘by a majority, 
held that the appeal was competent; and it 
unanimously held that the impugned Act 
was ultra vires the Provincial Legislature 
and that s. 292 of the Constitution Act did 
not on its true construction deprive Legisla- 
tures in India of the power to pass legislation 
with retrospective effect. It is against this 


decisiga that the applicants now seek to ap- 
peal fo His Majesty in Council. 


The amount -of the disputed remission is 
very small, not even a hundered rupees ; and 
even as-to that amount, this Court did not 
(for the reasons given in the judgment) dis- 
turb the decree passed by the High Court in 
the petitioners’ favour. The application for 
leave is supported on three grounds: (1) that . 
the constitutional question involved is of 
general public importance; (2) that the 
impugned enactment, namely, Act XIV 

‘of 1938 of the U. P. Legislature affects 
the claim of the zamindars of the United 
Provinces as a body to a large amount of 
rent remaining in arrears; and (3) that the 
decision of the majority of this Court on the 
question of the right of the U. P. Govt. to 
maintain the appeal to this Court is open to 
criticism. 

It is true that the learned Judges of the 
Allahabad High Court interpreted s. 292 of - 
the Constitution Act as depriving Legisla- 
tures in India of the power to legislate with 
retrospective effect. But, with all defence to 
them, this Court is unable to hold that there . 
is room for such serious doubt on the point- 
as to justify it in holding that that is a sub- 
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‘stantial question on which leave to appeal to 
His Majesty in Council is to be granted. 
When dealing with .an application of this 
kind’ the Couft.must be satisfied that’ the 
matter is one of importance and that there is 
really a substantial question to be’ determin- 
ed:. Valin v. Langlois (1). As observed by 
the Judicial Committee in that case, or ow 
“it is" not to be presumed that ‘the Legislature of a 
Dominion has exceeded its powers unless upon grounds 
really of a. serious character,” ` á 


After giving anxious consideration to -the 
arguments advanced in support ‘of the. High. 
Court's view,. this. Court unanimously came 
to the conclusion that s. 292 of the Constitu- 
tion Act’ cguld riot réasonably bear the con- 
struction sought to be put upon it by the 
plaintiffs.. It. will bè- observed . from the 
judgment of this Court that many other 
questions which would have beén relevant to 
the decision of the-case had to be left open 
in the special cireumstances in which this 
Court had.to deal with the case. If, there- 
fore, the matter is to be permitted to go on 
appeal to His Majesty*-in- Council at all, it 
will be much more satisfactory that it should 


go in a case which is properly constituted so: 


as to give their Lordships: an, opportunity of 
dealing with all the points arising in a liti- 
gation of this kind. ©.. > = 

In considering the extent. of interest in- 
directly affected by the U. P. Act XIV of 
1938, must be pointed out that: the operation 
of that Act was only témporary, as it*seught 
to regularize certain remissions of rent, which 
according to the opinion of ,the High Court 
in another case” hads.been granted in 
violation of 'certain`` provisions 


. then existing Reut Act. Those sections 


in the Rent Act have themselves been Ye. 
pealed by another Act of the U. P. Legisla- 


ture passed in the year 1938 and “the question 
is hardly likely to arise in the same form in 
respect of claims for rent accruing due after 
1938. Claims to rent accrued due prior to 
1938-can hardly be. enforced in any future 
litigation, as nearly three years have now 
elapsed. The Court asked for information 
as to whether any large number of suits re- 
~ lating to rent accrued due prior to 1938 and 
likely to be affected by Act XIV of 1938 


were pending; but no specific information on, 
_Refererice has’ 
the petitioner's. 


the., point was. available. 
been made in ‘para. 13 of 
petition to certain. circumstances ` bearing 
upon the indirect conseqtiences of the deci- 
sion of this Court, but even there no informa- 
tion on the above question is available. It 


cannot therefore be said that any decision to. 


ga DOR App. Cas, 115; 49 L J P G37; 4 T 
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be obtained from their Lordships, if this ap- 


e peal should be permitted to goto them- is 


likely to have a material bearing upon 
future litigation and that in that sense the 
question is of general public importance. 

The only other point raised is the procedu- 
ral question as to the maintainability of the 
appeal to this Court by the U. P.- Govt. 
That isa matter of importance only to the’ 
clients‘in the particular case and as this’ 
Court did not, even while entertaining the 
appeal, disturb the decree of the High Court 
in the plaintiffs’ favour, it is not possible to 
accept the contention that. this procedural 
question is one which will justify the grant 
of leave to appeal. The application is ac- 
cordingly dismissed. There will ke no order- 
as to costs. 


D>. . Application dismissed. 





PATNA HIGH COURT 
2 Criminal Revision No. 696 of 1940 
< February 3; 1941 
f . .  - DHAVLE, J. re 
BHUTNATH KHAWAS—PETITIONER 
i e ‘ ‘versus 


` DASRATHI DAS—Opposirs Party | 
- Criminal Procedure Code (Act V of 1898), ‘ss. 439, 
561,A—Government of India “Act, 1935, (25 & 26 
Geo. V, Ch. 42), s.. 224 (1)—No appeal from order 
of acquittal—High Court, if has jurisdiction to ez- 
punge remarks made against witness in trial Magis- 
trate’s judgment, on application of Such witness. 

The superintendence given to the High Court under 
sub-s. (1) of s. 224 of the Govt. of India Act, 1935, 
is not to be construed as giving to a High Court any 
jurisdiction to question any judgment of any inferior 
Court which is not otherwise subject to appeal or 
revision. .~ ; i h 

Section 439 of the Oriminal P. C., will not enable 
the High Court to expunge passages from a judgment 
which is not under appeal. -So also, all that s. 561-A, 


‘Criminal P. C., does is to preserve the inherent powers 


of the High Court without conferring any additional 
power and no Court can claim inherent power to 
alter the judgment of another Court. 66 Ind. Cas. 
1005 (8) and 190 Ind. Cas. 205 (5), relied on. ; 


. Cr. R. against an order of the Magistrate, 
2nd Class, Jamshedpur, dated May. 20, 1940. 


“Dr. Sir Sultan Ahmad and Mr. B. C. De, 
for the Petitioner. fo 

` Mr..Bhabananda Mukherji, for the Oppo- 
site Party. a 


. Order. — Bhutnath Khawas, the peti- 
tioner, as Forest Officer of the Dhalbhum 
estate, lodged an information of theft with 
the Police against. one Dasarathi Das for 
cutting awaya mohul tree from a plot in- 
Mauza Narsinghgarh belonging tothe estate. 


- The trying Magistrate held, that the- case ` 


1941 ` 
was totally falsé, malicious and vexatious, 


and acquitted the accused-and ordered the | 


Forest Officer (so I understand) to pay com- 
pensation to him. After moving the Ses- 
sions Judge in revision unsuccessfully Bhut- 
nath applied to this Court, not so much 
against the acquittal of Dasarathi Das as 
for expunging certain observations. made 
_by. the trying Magistrate in his judgment 
against Bankim Chandra’ Chakravarty, the 
Manager of the estate who had been exa- 
mined as. a witness for the prosecution. 
At the hearing a question arose whether an 
application of this kind could be entertained 
. at the instance of Bhutnath ; and “upon this 
Bankim Chandra’ Chakravarty himself put 


in an application praying that the observa-' 


tions objected to may be expunged. 

Sir Sultan Ahmad who appeared for 
Bhutnath, and aftewards for . Bankim 
Chandra as well, made it quite cleat from 
the very beginning that his grievance was 
not the ‘acquittal of Dasarathi. Das—this 
Court does not as a rule interfere in révi- 
sion with acquittals—but the observations of 
the Magistrate against Bankim Chandra. 

_ The. question whether an application iof 
this kind can be entertained at the instance 
of Bankim Chandra Chakravarty himself, 
- when the Court is not dealing with the 
orders passed in the case, does not appear 
to have been decided in this Court, but has 
been the subject of some. difference of opi- 


nion in other High Courts. My attention has: 


been drawn .to Criminal Reference: No. 45 
of 1936 decided by Khaja.Mohammad ‘Noor, 


J. on August -14,- 1936,-as an -instance in 


which this Court- ordered certain remarks 
to be expunged from the judgment of a 
Magistrate. That, however,’ was a case of 
remarks not against a witness but against 
an Advocate, and the question how far the 
High Court has power to order such re- 
marks to be expunged was neither raised 


nor discussed. The only. reported decision. 
of this Court that I have come across,’ 
which can at all be said to be in point; is- 
The pe-" 


Birnarayan Singh v. Emperor (1). 
titioner in- that case was a Sub-Inspector. 


of Police. charged with extortion, who had ` 
been acquitted, but the. judgment proceed- . 
ed, after the acquittal, to make certain” 


observations about the case ending with the 
words: ‘Enter true. 
384-114, I. P.C." Jwala “Prasad; .J. found 


that this was unjustified and- held: that this. 


Court had jurisdiction to order it to be-ex- 
punged. “It has been said”, said the learn- 
(1) 3 P; LI 239;67 Ind. Cas, 195; 23 Cr; I J 371; 
A TR 1988 Paton, <” ee eo Ee i 
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ki 


ed Judge, <. Mee ON a Pee A 
e “that s. 439 of the Criminal P. C.’ doés. nct 
intend to: cover a. case of this. kind, where the ‘order 
passed ‘is not’ based -upon the ‘evidefce but upoh an 
impression, the -order being to enter true. When the- 
‘ordgr.tis deleted; the reasons’in the preceding para- 
graph irus also'go. ‘The High Court has also power 
to deal. with’a case of this kind’ under its general sup- 
erjntendence under théeGoyt. of India Act. ‘The power 
of, the High Court to delete irrelevant orders of this kind 
has been upheld in the case of Emperor v. Thomas” 
Péllako'l6 Ind.Cas. 643 (2), where the irrelevant remarks 
and the Judge’s opinion on certain matters contained 
in thé.judgment were ordered to be expunged and de: 
leted on” the ground that they’ were ill-judged and ' 
should nof have found a place in à judgment in a 
criminal trial’? ©... go tern SA de 
It is mot. very. easy-to say from this how,” 
far the learned Judge-really held that s. 439 
of the Criminal. P.C.- empowers this Court 
to order- observations" to be expunged from 
the jugdment of.an inferior Court when 
the.-operative: order of that Court is itself- 
not. in question and this Court is not called 
‘upon. to ‘deal with -the’ merits of; the deci- 
sion itself. This question.was considered by 
Gokul Prasad and Stuart, JJ..in Emperor 
v: Dunn. (3) and the, conclusion was arrived 
at that. s. 439 does not. empower the High 
Court: to”. amend the judgments’ of lower 
Courts by expunging: objectionable passages 
in. cases in which the Court -has no autho- 


` rity to-interfere ‘with the effective. orders 


passed by the lower Courts. The learned 
Judgesobservedthat -- : . «  -- 

. “Tf ipe held that. the grievances of persons who are 
unjustly criticized by. Courts of law in circumstances 
which obviate the effectivé orders of the’ Courts coming 


before superior Courts in” appeal or revision are so 
great as to require a special enactment for their protec- 
tion, the. matter, is- one for -the consideration- of the 
Legislature. But as the law stands we are satisfied 
that we have no authority.” Sito l 


-*This was in 1922, and in the, following 
year-s. 561A. was addẹd to the Criminal, 
P..C.. proyiding, that nothing in the Code 
shall be deemed to limit or affect the inhe- 
rent power of the High Court to make. 
such, orders as may be necessary to- give 
efféct to any order under this Court ‘or to. 
prevent abuse of the process of any Court 
or otherwise to secure the ends of justice... 
This new section was felied upon by Sulai- 
man, J., as he then®was, in -Parichanan 
Banerji y. Upendra Nath Bhattachary. (4), 
to order the -deletion of ‘certain passages, 
which weré against thé character of" the’ 
complainant, from a judgment of acquittál, ` 
It has, however, beei: very recently pointed 
out-by. Beaumont, C.J. in Rogers v. Shrini- : 


) 

44 A-401: 66 Ind. Cas. 1005; 20.A;L J 2613 AT 

992 Am. r L-J 34974 UP LRG) 165.. - 
(4) 49 A 254; 98 Ind. Cas. 719;L R 8 A-5 

ALJ 100; 27 Cr. L J 1407; AIR 1927 All. 193. 
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was Gopal Kawale (5), that all thats. 561-A 
does is to preserve the inherent powers* 
of the High Court without conferring any 
additional power and that no Court can 
claim inherent power toalter the judgment 
of another Court. Jwala Prasad, J. also 
- referred in Birnarayan Singh’s case to the 
power of general superintendence given to 
the High Court under the Govt. of India 
Act, but the latest Govt. of India Act (26 
Geo. V) makes it perfectly clear that the 
superintendence given to the High Court 
under sub-s. (1) of s. 224 of the Act is not 
to be construed—see sub-s. (2)as giving to 
a High Gourt any jurisdiction to question 
any judgment of any inferior Court which 
is not otherwise subject to appeal or revi- 
sion. It was also pointed outin the Bom- 
‘bay case how s. 439 of the Criminal P. C. 
will not enable the High Court to expunge 
passages from a° judgment which is not 
under appeal, affirming the view taken in 
Dunn's case (3) from 44 Allahabad. The order 
of acquittal in the pre8ent case is not under 
revision (being on the face of it so well- 
founded on the evidence that no application 
would have been entertained in revision 
against it, as was very rightly appreciate: 
ed by learned Counsel). Ican see no Yea-~ 
son for differing from the view taken in 
Roger's case (5) regarding the powers of the 
Court in this matter. I must accordingly 
hold that in the circumstances:of {Ms case’ 
the Court has no jurisdiction to expunge 
the remarks, of which first his subordinate 
Bhutnath Khawas and then Bankim 
Chandra Chakravarti himself have made-a 
grievance. | 

In this view I do not propose to discuss 
the remarks objected to. It may, however, 
be useful to draw the attention of the learn- 
ed Magistrate to the fact that though he 
was apparently entitled from the evidence 
before him toinfer that Bankim Chandra 
Chakravarty had not told or admitted all 
he knew, it was nota happy way of refer- 
ring to this lack of candour to speak of 
his “suppressing telling the truth” and later 
on of his deliberately perjuring himself. 
The learned Magistrate would do well to 
refrain from using words with which he is 
not very familiar, perjury being apparently 
one of them. 

The application in revision is dismissed, 


8. Application dismissed, 
(5) IL R (1940) Bora. 415; 190 Ind. Cas. 205; 42 


Bom. L R478; A I R 1940 Bom. 266; 41 Cr. LI $55; 
13 RB 106. 
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RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 6 of 1940 
| May 3, 1940 
RoBERTS, C.J. AND BLAGDEN, J. 
EBRAHIM MOHAMED BODI— 
APPELLANT 
Versus 


K. BA GYI—RESPONDENT 

Presidency Towns (Rangoon) Insolvency Act (III of | 
1909), s. 8 (2) (b), 36—Letters Patent (Rangoon), cl. 13 
— “Judgment”, meaning of—Insolvency proceedings, 
whether “suits” —Decision whether witness should or 
should not be further examined _under s. 36, if 
judgment—Refusal to exercise jurisdiction, if judg- 
ment—Hxercise of powers under s. 36—Examination 
under s. 36, nature of—Right of—Discretion under 
s. 36 in refusing-to summon witness or further ex- 
amine him, if can be interfered with in appeal— 
Scope of examination under 8. 36—Examination, when 
should be ordered—Fact that litigation against wit- 
ness may ensue, if ground for refusing to examine 
witness—Witness legally represented at examination, 
i itléd to costs. 
7 ene word “judgment” in cl. 18, Letters Patent (Rang.) 
means and is a decree in asuit by which the rights of 
the parties atissue in the suit are “determined. For 
the purposes of appeals the various proceedings in an in; 
solvency should be regarded as a series of suits 
arising out of one failure, and that isa ‘ judgment”? for 
this purpose which finally determines the substantive 
rights of those concerned in any one such ‘ ‘suit’. 
‘A decision, therefore, which finally determines the ques- 
tion whether a witness should or should not be further 
examined under s. 36 of the Presi. Towns Insol. Act, 
a within the meaning of cl. 13 of the 
Legters Patent and is therefore appealable. A “judg- 
ment’’, properly so called, must be an exercise of juris- 
diction, and therefore a refusalto exercise jurisdiction, 
at all events if it be a lawful refusal, cannot be a 
“judgment”. 157 Ind. Cas. 1107 (2), explained. 93 
Ind. Cas. 211 (3)-and 111 Ind. Cas. 836 (4), distin- 
guished. [p. 252, col. 2; p. 253, cols. 1&2] , 


Section 36 confers on the Court an extraordinary and 
inquisitorial, though certainly a necessary power, to be 
exercised in the interests of the due administration of 
the insolvent’s estate without fear, but not without 
scrupulous regard to considerations of economy and of 
fairness to the person examined. In re Maundy 
Gregory (5), referred to. [p. 253, col. 2.] f 

The only right which the section gives to the Official 
Assignee or to any creditor who has proved is a right 
to apply to the Court to summon a witness, It is in 
the discretion of the Court whether or not it will doso 
at all, and, if it does do so, the examination of the 
witness is, in theory, an examination by the Court; it. 
is only asa matter of practice that the person applying 
for the summons is permitted to attend and question the. 
person summoned at all. Ex parte Eckersley (6), dis- 
tinguished. [ibid.] h | 

The discretion of the Court under s. 36 in refusing. 
to summon or further to examine a witness is not 
lightly to be interfered with on appeal. It is not enough. 
for the appellant to show that the discretion was 
wrongly exercised, but he must go further and show 
either that it was not exercised at all, or, if exercised, 
was exercised either unjudicially,, or on a wrong 
principle of law, or on a wrong appreciation of . the 
facts. But a right decision even if reached in the 
wrong way will not be interfered with. [p. 254, col. 


$ 4 
It is impossible to lay down any hard and fast rule 
limiting the scope of a private examination under -s, 36 
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and though the Court may (not must). think -it proper 
to confine it to questions arising out, of the matters 
stated in the affidavit leading to the summons there is 
certainly no rule that only those matters themselves 
may be put to the witness. 121 Ind. Cas. 772 (2), 
Overruled. [p. 254, col. 2.] 

Section 36 is not in terms restricted to the examina- 
tion of persons who are thought to be indebted to or 
possessed of part of the debtor’s estate but extends to 
“any person whom the Court may deem” capable of 
giving information respecting the insolvent, his dealings 
or property”. “118 Ind. Cas. 794 (9), dissented from. 
{p. 255, col.) ~ 

The Court ought not to make an order for the ex- 
amination of a witness under s. 36 of the Act unless 
there is ground for thinking that the order is likely.to 
be of some use. Sub-sections (4) and (5) of s. 36 make 
it quite clear that the merefact that litigation against 
the witness may ensue cannot bea ground . for refusing 
the examination. 12] Ind. Cas.772 (1), Overruled. 
{p. 255, col. 2.] 

_Awitness who is legally represented at an examina- 
tion under s. 36 is not entitled to costsof such repre- 
sentation. It is a-measure of prudence which he takes 
at his own expense. A witness who is, rightly or 
wrongly, made a respondent to an appeal from an order 
under s. 36 and served as such but against whom 
no substantive relief was asked for and who would not 
have been out of pocket- by reason of the appellate 
decision, had it gone against him, if he had not con- 
tested the appeal ‘is not entitled to costs. In re 
Scharrer, Ex parte Tilly (10), referred to. In re 
Maundy Gregory (5), distinguished.» [p. 255, col. 2; p. 
256, co). 1] ` i ii 

C. Misc. A. against the order of the High 
Court, in Insolvency Case No. 49 of 1938, 
dated January 2, 1940. A ; 

Mr. B. K. Dadachanjt, for the Appellant. 


Mr. U Kyaw Myint;for the Respondent. 
_ Blagden, J.—The appellant in this case 
is, itappears, the sole unsecured creditor 
ofone UPo Sein against whom he has a 
decree for some Rs. 30,000 odd. On this 
decree an interest of U Po Sein was, on 
January 13, 1938, attached. That attach- 
ment lasted till April.25, 1938, and therefore 


atthe last moment, February 3, 1938 at the - 


latest, U Po Sein suffered an act of insolven- 
cy under s. 9 (e), Rangoon Insolvency -Act, 
hereinafter called “the Act.” Within three 
months of that date, to wit on April 25, 
1938, the appellant presented an insolvency 
petition against U Po Sein founded on this 
act of insolvency. . The proceedings under 
this petition were somewhat protracted 
and it was not until June 15, 1938 that 
U Po Sein was adjudicated insolvent. This 
however does not matter becatse by s. 51 of 
the Act the insolvency of U Po Sein must 
be deemed to have relation back to -and 
to have commencedat midnight of 3rd/4th 
February 1938 at the latest. This moment 


of time is important. By s. 52 (2) (a) of the. 


Act, the Property divisible amongst his 
creditors (Which by s. 17 of the Act vested 
inthe Official Assignee) therefore included 
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(at least). all ‘such property as belonged to- 
U Po Sein at midnight of. February 3rd/4th,. 
1938. : . e 
The respondent K. Ba`Gyi comes into the- 
matter in this way. According to the ‘In- 
solvent’s schedule lodged on February 23,. 
1939 he was on Jpne 15, 1938 a secured 
créditor of U Po Sein for Rs. 5,000 (the- 
debt and security dating from July 29, 1932) 
and,the security was thereby estimated to» 
produce a surplus of Rs. 5,000. This made 
two things obvious, namely (1) that if the- 
insolvent’s estimate of the value of the 
security was anything like correct—and such 
estimates are, of course, apt to be aptimistic 
—he was never likely to provein the in-- 
solvency at all(see the proviso to s. 17 of,. 
and Sch. II to the Act) and (2) that if the- 
appellant, the only unsecured creditor, 
wished this particular point really investigat- 
ed it was vital for- him fo know whether 
this debt, this security and not least this. 
date (July 25, 1932) were’or were not genulne,. 
and, as hereinafter appears, he had reason. 
to suspect that the debt had in fact been: 
toa large -extent repaid by midnight of 
February 3rd/4th, 1938. The public examina- 
tion of the insolvent was concluded on July" 
4, 1939 and on the 28th of that month the: 
present appellant applied to the Court for 
the private examination under s. 36 of the 
Act of the present respondent and of six 
other }ffsons not material to the present 
appeal. In support of this application he- 
filed an . affidavit’ para. 15, of which reads. 
as follows : 

“15. In the schedule one K. Ba Gyi is also shown. 
as a secured creditor for the sum of Rs. 5,000. In 
her affidavits in Civil First Appeal No. 106 of 1933- 
of this Hon’ble Court sworn on December 11, 1933, 
and also in Suit Civil Regular No. 29 of 1934 of this. 
Hon’ble Court sworn on or about April 29, 1935 Ma 
Kyin Yone the insolvent’s wife stated to the effect that 
Rs.6,000 was borrownd from K. Ba Gyi on an equit-- 
able mortgage, that out of this sum of Rs. 6,000- 
Rs. 4,000 had been paid up and only Rs. 2,000 were due 
when she swore those affidavits.” 

Pursuant to this application the present- 
respondent was on December 20, 1939,. 
examined under s. 36 of the Act. According- 
to his evidence, the trensaction alleged by 
the insolvent to have taken place was, sub- 
ject to an immaterial discrepancy as to its- 
date, genuine. But it was not an isolated 
transaction, there having been repayments. 
and renewals of the loan, not all recorded 
in any existing book of the witness. His- 
deposition concluded as follows : 

“I begin new books of account on June 15, of each 
year. The debit entry in the account of U Po Sein is- 
dated May 19, 1938. The book for 1937-38 was started 
on June 15,1937. Upto June 14, 1937, [had another- 
book which has been destroyed. This is a ledger. I 
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know book-keeping. I carry forward the balance from 
the old to the new book in each account.” ` . 


% on May Jf, 1938 nothing was due to you ? 
. No 


Q. This entry (Ex. B-1) shows that Rs. 5,000 a 
fresh sum, was paid on May 19, 1938 ? ° 

A. Yes. No fresh mortgage was registered. I 
always however had the title deeds in my hands for 
the overdraft account, Ex. B sis the account.” .. e. 


From this it will be seen at once -that the 
examination had, in a sense, “gone beyond” 
what was stated in para. 15 of the applicant’ 
affidavit. But to serve any useful purpose 
a private examination must elicit something 
more than is stated in the evidence on 
which tke order for the examination is made, 
since that evidence is filed merely to show 
the Court that there are grounds for enquiry 
and it would be a vain thing if the Court 
were restricted to ascertaining from the 
witness facts of which it was already aware. 
It is also very aSparent that the applicant 
had elicited information for more valuable 
to him than, on the facts as he previously 
supposed them to be, he could in his most 
Sanguine moments have expected. The insol- 
vency had notionally commenced at a date 
long anterior -to that on which (according 
‘to the respondent) he made his advance and 
“in consequence his security became ineffec- 
‘tive as such. Unless therefore he could 
bring himself within s. 57 of the Act by 
proving affirmatively that he had po notice 
of the presentation of any insolven@¥ peti- 
tion hig security appears, on his own show- 
‘ing, worthless ip view of ss. 17, 51 and 52 
(2) (a) of the Act while s. 46 (2) of the ‘Act 
leaves. it extremely doubtful if he had, on 
the same version of the facts even a prov- 

-able debt. There might have been further 
matters which Mr. Dadachanji,for the pre- 
sent appellant might have wished to put to 
the witness and which the Registrar if asked 
to do so might have properly allowed him to 
ask. But Mr. Dadachanji told us very frank- 
ly that he could not now remember whe- 
‘ther or not he had in mind any specific 
question, as being. desirable at that stage, 
‘though he was anxious'to continue a gene- 
ral examination of tĦe witness. Certainly, 
-it does not seem that the Registrar was 
asked to consider allowing any specific 
further question to be put, and in the ab- 
sence of any such request, I think, that he 
might, if unfettered by. authority, well have 
taken thé view that the applicant had elicit- 
‘ed from the witness all he could possibly 
hope for and that further questions were a 
“waste oftime. That however is not quite the 
‘course he took. ` The following.is his note 
-Of what occurred at this stage in the pro- 
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ceedings ` 

‘“Dadachanji for Bodi, creditor. Khoo for -witness 
K. Ba Gyi. Examination under s. 36 begins: Mr. 
Khoo draws my attention to G. H. Ghanchee 4 Sons, 
In the matter of (1). The affidavit in support of 
the application to examine the witness (para. 15). shows 
that the intention of the creditor Bodi was to show that 
Rs. 2,000 and not Rs. 5,000 was due’ to K. Ba Gyi. 
The examination before me this morning has gone 
beyond the scope of para. 15 and possibly beyond the 
limit of s. 36. The matter is submitted to the Judge 
for further orders, on January 2,-1940.”’ - 

On January 2, 1940, the matter came be- 
fore my brother Ba U and his order reads 
as follows : 

“The insolvency Registrar was perfectly justified 
in doing what he had done. If Mr. K. Ba Gyi wants 
to realize his share he must come before the Court and 
prove his case in the manner laid down by the Insol. 
Act. Ifand when he does this hecan be subjected to 
searching cross-examination with regard tu the amount 
dueto him. Itis unnecessary to go into this now. It 
will only result in waste of time. The order of the 
Registrar is confirmed.” 

Thence the matter comes before us by 
way of appeal. U Kyaw Myint took the 
preliminary objection that no appeal lies. 
In support of this proposition he relies on 
s. 8 (2) (b) of the Act which allows an appéal 
from the insolvency Judge in cases not cover- 
ed by s. 8 (2) (a): (and the present case, he 
rightly concedes, is not so covered) 

“in the same way and be subject to the same pro- 
visions as an appeal from an order made bya Judge 
in the exercise of the ordinary original civil jurisdiction 
of.the Court.” 

He then draws our attention to cl. 13 of the 
Letters Patent and Dayabhai Jivandas v. 
A.M.M. Murugappa Chettiar (2), and cases 
there cited which, so far as this High Court 
is concerned, settle that the word “judgment” 
in that clause means and is a decree in 
a sult by which the rights of the parties 
at issue in the suit are determined. Abdul 
Gaffoor v. Official Assignee’ (3), shows that 
for “an order. made by a Judge in the 
exercise of thé ordinary original civil jufis- 
diction, of the Court” to be appealable it 
must be either (a) within O. XLIII,..r.°1, 
Civil. P.: C., (which this order is clearly not)’ 
or (b) a judgment. The présent order, he 
says, is not a judgment because it does not 
determine the rights of the parties to the 
insolvency. He rightly admits that this 
ingenious argument (carried to its logical 
conclusion) involves the. startling proposi- 
tion that no order made by the insolvency 
Judge as such is appealable at all, since no 
one order made in the course of a particular 
insolvency determines the rights of every- 

(1) 7 R 675; 121 Ind. Cas. 772; A IR 1930 Rang. 32; 
Ind. Rul. (1930) Rang. 100. 

(2) 13 R 457; 157 Ind. Cas, 1107; A I R 1935 Rang. 
267; 8 R Rang. 135 (S B). 6 

(3) 3 R 605; 93 Ind. Oas. 211; A I R 1926 Rang. 64; 
4 Bur. LJ 254. $ 


Mody concerned in that insolvency. It is 
«curious, if this.be so, that this Court should 
have heard hundreds of such appeals and 
(in, for example, the case-last cited) declin- 
ed to hear others, not on the ground that 
they were appeals from the insolvency 
Judge but on the ground that the parti- 
cular order concerned was not a ‘‘judg- 
ment.” Moreover, the Letters Patent were 
already in existence when, in 1926, the 
Presi. Towns Insol. Act (now the Act) was 
applied to Rangoon. In so applying it, the 
Legislature can hardly have meant to emu- 
late that freak of nature which torments 
the desert traveller with. visions of non- 
existent oases by extending before. the citi- 
zens of Rangoon by [s. 8 (2) of the Act] 
an alluring prospect of a right of appeal 
well knowing that cl. 13, Letters Patent, 
made that right illusory. oO 


It has, I think, -to.be remembered that 
neither this Court in Dayabhai Jivandas v. A. 
M.M.Murugappa Chettiar (2), nor their Lord- 
ships of the Privy.Council in the judgments 
there cited had in mind the peculiar nature of 
an insolvency. For the purposes of this point 
the various proceedings in an insolvency 
should, in my opinion, be regarded as a series 
of “suits” arising out of one failure, and 
in my opinion: that is a “judgment” for this 
purpose which finally determines the sub- 
stantive rights of those concerned in any one 
such’ “suit: ” for example, an order of ad- 
judication on a creditor's petition is a “judg- 
ment” although it happens almost at the 
outset of the insolvency, but an order ad- 
journing the hearing of the petition is not a 
‘“Gudgment.” In. Abdul Gaffoor v. Official 
Assignee (3) a Bench of this Court held that 
an order refusing to issue a commission to 
examine a witness in Madras could not be 
appealed. But there the witness's evidence 
was desired-not as an end in itself but for 
the purposes of a then pending petition 
for the. annulment of the adjudication, so 
that the Court’s refusal was in reality an 
interlocutory order in ‘that petition. Here 
there was, immediately before the decision. 
of Ba U, J., no material proceeding pend- 
ing other than the examination of Mr. K. 
Ba Gyi. This may or may not lead to further 
proceedings, but, for the moment, his fur- 
ther examination was desired as an end in 
itself and the decision of Ba U, J., finally 
determined the question in dispute before 
him,- namely, whether the witness should or 
should not. be further examined. The dis- 
tinction is ‘perhaps fine, but” I think it is 
real: There isless difficulty in distinguish- 
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ing Arjuna Iyer v. Official Assignee, Rangoon 
(4) for whereas, in the present case, the Court 
heard and determined a disputed question, 
there the Court in its discretion e tle- 
clined to entertain the question at alland 
left” the appellant to his remedy if any by a 
regular suit. A “judgment,” properly so 
called, must in my opinion be an exercise 
of jurisdiction, and therefore a reftisal to 
exercise jurisdiction, at all events if it bea 
lawful refusal, cannot be a. “judgment.” This- 
preliminary objection, therefore, in my 
opinion,. fails. “The substantial question 
remains whether we should now direct that 
Mr. K. Ba Gyi be further privately examin- 


ed. Sub-ss. (1) and (3) of s. 36-of the Act reads 


thus : . ~ , 

“36. (1) The Court may, on the application of the 
Official Assignee or of any creditor who has proved 
his debt, at any time after an order of adjudication 
has been made, summon before ‘it in such manner 
as may be prescribed the insglvent or, any pors:n 
known or suspected to have in his possession any 
property belonging to .the insolvent, or supposed tco 
be indebted to the insolvent or any person whom 
the Court may deem capaBle of giving information. 
respecting the insolvent, his dealings ‘or property; 
and the Gourt may require any such person to pro- 
duce any documents in his custody or power relating 
to the insolvent, his dealings or property. 

(3) The Court may examine any person so brought 
before it concerning the insolvent, his dealings or-pro- 
perty,and such person may be represented by a legal 
practitioner.” me as É 

These sub-sections are for all material 
purposes, identical with sub-ss. (1) and (3) of 
s. 25, Hfiglish Bankruptcy Act, 1914, except 
that the right of the witness -to legal re- 
presentation at the examination is, in this, 
country, expressly conferred by statute, 
while in England it is only sanctioned by 
long-established practice. The section con- 
fers on the Court an extraordinary and in- 
quisitorial, though certainly. a necessary 
power, to be exereised in the interests of the 
due administration of the insolvent’s estate 
without fear, but not without scrupulous. 
regard to considerations of economy and of 
fairness -to the person examined : see for- 
example In re Maundy Gregory (5). Itis- 
to be observed that the only right. which the 
section gives to the Officia] Assignee or to any 
creditor who has proved is a right to apply 
to the Court to summon a witness. It is in 
the discretion of the Court whether or not 
it will doso atall, and, if it does.do-so, 
the examination of the witness is, in theory, 
an examination by the Court, it is only as a 
matter of practice that the person apply- 
ing for the summons is permitted to attend 

(4) 6 R 363; 111 Ind. Cas. 836; AIR 1928 Rang- 


46. j ; : 
(5) (1935) 1 Oh. 65; 10419 Ch. 1; 152 L T 58; 78S 
J 550; 50 T L R 492. LES 
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and question the person summoned at all. 
In this. connection attention was called tò 
E» parte Eokersley (6), where in the course 
of. the judgmentitis said : 

“Where the statute has plainly said that the tryistee 
has aright to examine persons as therein directed, I 


may not withhold from the Queen’s subjects that right 
which the law has given them.2’ < 


This was said in connection with s. “96, 
Bankruptcy Act, 1869, which was in similar 
terms tos. 36 (1) of our Act. I must there- 
fore observe that the statute has not, plainly 
or ctherwise, said what is attributed to it, 
and has in fact said nothing of the kind. 
‘The observation cited was unnecessary to 
the perfectly proper decision in that case 


and formed part of an unconsidered judg- ' 


ment of Vice-Chancellor Bacon sitting as 
Chief Judge in bankruptcy. He was a Judge 
of wide learning and experience whose deci- 
sions are entitled to great respect ; but, as 
the Court of Apbeal has not infrequently 
had occasion to observe, his ‘unconsidered 
dicta are often charagterized rather by the 
attractive vigour than by the accuracy of the 
language in which they are expressed. That 
the discretion of the Court in refusing to 
summon or further to examine a witness is 
not lightly to be interfered with on appeal is 
a proposition which Mr. Dadachanji, who ap- 
peared for the appellant, rightly accepts. 
He admits that it isnot enough for him to 
show that the discretion was wrongly exer- 
cised, but that he must go further amd show 
either that it was not exercised at all, or, if 
exercised, was exercised either unjudicially, 
or on a wrong principle of law, or on a 
wrong appreciation of the facts. That one 
‘or other of these things must beshown in 
order to sustain an appeal from the pur- 
ported exercise by a lower Çourt of a dis- 
-cretionary power is too well-settled to need 
authority; but we must not forget that there 
is such a thing as aright decision reached 
in the wrong way. To take the most glar- 
ing example one could imagine of a failure 
to exercise discretion judicially or indeed at 
all, let us suppose that a Judge having a 
discretion to make or not to make a parti- 
‘cular order decided* not to make by the 
‘Spin of a coin, substituting for his own judg- 
ment the arbitrament of chance. Even if 
this absurdity were shown to have occurred, 
Still the Court of Appeal would not, I appre- 
hend, make a different order if it thought 
that, on the facts as they were when the 
‘case came before it, a right decision had, by 
a fortunate accident, been reached. 

Mr.- Dadachanji, if I follow aright his 
careful argument, says that’ there was here 

(6) (1883) 48 L T 832, 
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no exercise of discretion because there was 
applied a supposed hard and fast rule against 
“going beyond” the evidence on which the 
summons was issued. I have already tried 
to show how absurd the literal application 
of any such rule would be. What I think 
the learned Registrar had in mind was the 
correct principle that s. 36 should not be 
used for purposes of what is sometimes term- 
ed a “roving commission” or “fishing en- 
quiry.” Both terms are apt to create confu- 
sion because they are necessarily inexact, 
though the expression “fishing” has a fairly 
well-known meaning in relation to interro- 
gatories, the scope of which is of course 
much narrower than that of a private exa- 
mination in an insolvency. Suffice it for the 
moment to say that it is impossible to lay 
down any hard and fast rule limiting the 
scope of a private examination and that 
though the Court may (not must) think it 
proper to confine it to questions arises out 
of the matters stated in the affidavit leading 
to the summons there is certainly no rule that 
only those matters themselves may be put to 
the witness. | 

Alternatively, which is perhaps only an- 
other way of putting the same point, Mr. 
Dadachanji says that the discretion was 
exercised on what was really a wrong princi- 
ple of law because the Court below conceiv- 
ed itself bound by G. H. Ghacnhee & Sons, 
In the matter of (1) to allow no further ques- 
tions. He says that this decision does not 
decide that the Court was so bound, and that 
in any event it is not binding on us and he 
asks us to overrule it. If that decision were 
merely. to the effect that the machinery of 
s. 36 is not, save in exceptional circumstances, 
to he used by one party to an actually pend- 
ing suit for the purpose of his examining his 
opponent I should entirely agree with it: see 
In re Franks, Ex parte Gittins (7) and In 
re Desportes (8). To let one litigant see the 
other’s brief is obviously wrong. But it is 
clear that the decision goes further. The 
Registrar there was of opinion that the 
Official Assignee intended to examine the 
witness in order to prepare for future liti- 
gation, and following certain observations of 
Davar, J., in Dada Nurmahomed & Bros. v. 
Ismail Karim (9), (not officially reported), 
he apparently disallowed the examination on 
that ground. Das, J. upheld his order, 
observing that 

“Section 36 was--not intended for the purpose of 

(7) (1892) 1 Q B 646; 66 L T 30; 40 W R 384; 9 
Morrell 90. 

(8) (1893) 10 Morrell 40; 5 R 221; 68 L 9 233, 


(9) AI R 1929 Bom. 230;118 Ind. Cas, 794; 31 Bom. 
LR 420; Ind. Rul. (1929) Bom, 490. 


1941 


enabling the Official Assignee to cross-examine a 
claimant and get from him the proof of his case.” 


As I have tried to indicate, he did not by - 


“claimant” mean merely claimant in actu- 
ally pending litigation, and therefore with 
all respect, I think that both he and Davar J., 
were, if the latter is correctly, reported, 
wrong. The section is not in terms restrict- 
ed to the examination of persons who are 
‘thought to be indebted to or possessed of part 
of the debtor’s estate but extends to “any 
person whom the Court may deem capable of 
giving information respecting the insolvent, 
‘his dealings or property.” In England the 
corresponding section is constantly employed 
to examine, for example, persons claiming 
to’ be creditors with a view to considering a 
motion to expunge or reduce their proofs. I 
have had some experience of its operation in 
practice and not only does it not work in- 
justice but the contrary is in my opinion the 
case. Moreover, if one looks at sub-ss. 
(4) and (5) it becomes quite clear 
that the mere fact that litigation against the 
witness may ensue cannot be a ground for 
refusing the examination. Suppose the wit- 
ness admits that he owes the insolvent’s 
estate Rs. 10 and has in his possession the 
insolvent’s watch: the Court may under 
these sub-sections. order him there and then 
to pay the money and to hand over the watch. 
But if he denies one or both of these things 
is the examination to be stopped on the wit- 
ness’s bare denial, or is it to proceed:on the 
terms that if eventually it becomes clear that 
the witness’s denials are false the Official 
Assignee is to do nothing about recovering 
the money and the watch ? That the answer 
to the former question is no is clear from In 
re Scharrer: Ex parte Tilly (10) and that the 
answer to-.the latter is also no is plain com- 
mon sense. In my opinion we: ought to dis- 
approve G. H. Ghanchee & Sons, In the 
matter of. (1) and I am fortified in this 
opinion by the fact that both this decision 
and the cases there cited have been doubted 
in Goolbai v. Pherozshaw B. Petit (11) with 
which I respectfully and entirely agree. 
Then it is said that Ba U, J., acted on a 
misapprehension as to, the facts in that he 
assumed that sooner or later Mr. K. Ba Gyi 
“must come before the Court and prove his 
case in the manner laid down by the Insol. 
Act” when there will be a full opportunity 
for cross-examining him. This does seem’ to 
me, with great respect, a quite unfounded 
assumption, though I am not sure that it 


(10) (1888) 20 Q BD 518; 59L T 188; 36 W R 388; 
5 Morrell 79.80 

(11) 57 B 665; 145 Ind. Cas: 648; A I R 1933 Bom. 
309; 35 Bom. L R 546; 6 RB 98. 
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materially affects the result at which he 
*arrived, as doubtless:if Mr: K..Ba-Gyi brought 
a regular suit for the purpose of bringing 
his security to sale he would have to make 
the Official Assignee a party. Mr. Dadachanji 
has therefore in my opinion made out two 
or possibly three, grounds on which we are 
etttitled if we think fit to vary Ba U, J.’s 
order although his power to make that order 
was discretionary. It remains to be consider- 
ed whether exercising our own unfettered 
discretion we should order a further ex- 
amination or not. I am for myself much 
impressed by Ba U, J.’s observation “ib will 
only result in waste of time” though as I 
have said I do not quite agree with the 
grounds on which he formed -that opinion. 
Moreover the last paragraph of the head-note 
in Goolbai v. Pherozshaw B. Petit (11) reads: 

“The Court ought not. to make an order for the ex- 
amination of a witness under g. 36 of the Act unless: 
there is ground for thinking that the order is likely 
to be of some use.” 

This strikes me as, both sound law and 
sound sense even if the word “further” be 
inserted before the word ‘‘examination.” 
Mr. Dadachanji’s examination of the witness 
has already produced results of which he had 
(if I may take an expression from another 
section of the Act) ‘‘no reasonable or prob- 
able ground of expectation.” I can imagine’ 
some specific questions which might possibly 
make his client's prospects even brighter, 
but af there may be litigation between the 
parties about the matter I will not indicate 
what questions I have in mind. It may well 
be that Mr. Dadachanji would prefer not to 
put those particular questions at this stage 
and if so that is certainly a wise, and more 
than likely a right decision from his client’s 
point of viey. What he does ask us to do is 
to give him general liberty to continue the 
witness’s examination in the hope of further 
windfalls. Whether a continuance of the ex- 
amination will produce any result beneficial 
to the estate is, of course, a matter of specula- 
tion, but for my part T think it very un- 
likely. On the whole I think that Mr. 
Dadachanji’s client has now got adequate 
materials on which tô decide whether or not 
to take proceedings against Mr. K. Ba Gyi, 
and that he should make his mind up about 
it now. The appeal should, therefore, in my 
opinion, be dismissed. With regard to costs, 
a witness who is legally represented at an 
examination under s. 36 is not, I think,,. 
entitled to costs of such representation: It is 
a measure of prudence which he takes at. 
his own expense. The position of Mr. K. Ba 
Gyi as to the appeal is somewhat different ` 
because (rightly or wrongly) he was made 
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respondent and served as such: see as to this 
In re Scharrer: Ex parte Tilly (10) to whiche 
I have already referred in another connec- 
tion. * But no substantive relief was asked’ 
for against him, and he would not have been 
out of pocket by reason of our decision, had 
it. gone against him, if he had not contested 
the appeal and I thereforé think we ought to 
dismiss the appeal without costs. In In re 
Maundy Gregory (5), to which I have also 
referred, a witness was given costs of an 
appeal. But there he was himself the appel- 
lant, and the matter arose out of his refusal 
to answer a question. Unless he could justify 
that refugal (which he did) he would have 
been in contempt and liable to punishment. 
Possibly, Mr. Bodi may be advised to apply 
to the insolvency Judge for his costs out of 
the. estate, to which the Official Assignee 
would have been entitled had this application 
and this appeal been properly made and pre: 
ferred by him. We should therefore, I think, 
make an order for -Mr. Bodi’s costs to be 
taxed if he so desires,and, while expressing 
no opinion as to what should be done on that 
application, we should ‘grant him liberty to 
make it. - l i 
‘Roberts, C. J.—I agree with the conclu- 
sions expressed by my learned brother. The 
order appealed from was made in the ex- 
ercise' of a discretionary power: and having 
regard to the answers already given in the 
examination under the Rang. Insolvéhey Act, 
I’ make no doubt but that the exercise of 
his disctetion by the learned Judge in in- 
solvency was not? only one with which we 
‘ought not to interfere, but was in the cir- 
cumstances, a wise exercise of it. The examina- 
tion of a person under this section is at least 
in theory, an examination by the Court; it is 
entirely a matter for the Court's discretion 
how far it should extend. The statutory 
power given to the Court does not entitle a 
creditor to demand this or that latitude in 
putting questions, but the decision in G. H. 
Ghanchee & Sons, In the matter of (1) can- 
not now be regarded as good law; and, as 
has been stated in Goolbai v. Pherozehaw 
B. Petit (11) by the Beach of the High Court 
in Bombay, one of the objects of the section 
is ‘to enable the Official Assignee to discover 
whether he has grounds for embarking on liti- 
gation on behalf of the creditors or not. I have 
not acquired the experience cf my learned 
brother with regard to the English Law and 
practice in bankruptcy cases analogous to 
the case under appeal here. But I enter- 
tain no doubt that we ought not. to interfere 
in the present matter, though it must be 
conceded that v.e have jurisdiction to do so, 
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for the reasons which he has given. The 
appellant’s léarned Advocate has not been 
able to suggest any specific question which he 
was debarred from putting, and no hardship 
has been occasioned to his client. Any at- 
tempt to convert the latitude given to the 
Advocete of a creditor in these circumstances 
into a right to try and establish, by devious 
questioning and cross-examination of 4. 
speculative character, some accidental ad- 
vantage ought to be discouraged- And it is 
for this reason that in my respectful judg- 
ment the learned Judge in insolvency 
exercised a wise discretion and the appeal 
against his order must be dismissed. 


D. Appeal dismissed- 


MADRAS HIGH COURT 
Criminal Revision Case No. 478 of 1940 
Criminal Revision Petition No. 454 of 


1940 
July 26, 1940 
LAKSHMANA Rao, J. : 

In re PONNUSWAMI REDDIAR . 
AND ANOTHER— PETITIONERS An 
Practice—Appeal—Appeal presented and request 
for time to obtain necessary record made—It should 

not be disposed of on same day. 
- An appeal should not be disposed of on the same day 
on which it is presented in spite of the request of the 

Advocate for time to obtain the necessary records. 


- Or. R. C. and Cr. Rev. P. under ss. 435 and 
439 of the Criminal P. O., 1898, praying the 
High Court to revise the- judgment of the Court 
of the Sub-Divisional First Class Magistrate, 
‘Ariyalur in Criminal Appeal No. 26 of 1940 
(C. C. No. 545 of 1940 on the file of the Court 
of the Stationary Sub-Magistrate, Peram- 
balur). . a: 


Mr. A. V. Narayanasami Ayyar, 
Petitioners. 


The Public Prosecutor, for the Crown. 


Order.—The appeal was presented on 
July 2, 1940 and it should not have been 
disposed of the same day in spite of the re- 
quest of the Advocate for time to obtain the 
necessary records. The order of the Sub- 
Divisional Magistrate is therefore set aside 
and the appeal is remanded to the Sub- 
Divisional Magistrate of Musiri for disposal 
according to law. 

N.-S. 


for the 


Order set aside. 
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NAGPUR HIGH COURT 
First Appeal No. 13 of 1938 
` December 8, 1939 ” 
: Stonz; C. J. AND Bose, J. 
RAJARAM—Derenpant No. 1 


—ÅPPELLANT 
ni DA versus el E 
Shrimant MADHAORAO AND anoTHER— 
RESPONDENTS - 


Contract—Building contract—Contractor contract- 
ing to build up building according to plan and of, 
particular kind—Building owner appointing super-> 
vising engineer—Collusion between contractor. and 
engineer—Building when nearly complete found very 
defective, as to necessitate. its pulling down—Joint 
decree for damages held could be passed—Measure of 
damages—Passing of running bills’ by engineer, whe- 
ther precludes owner from:challenging work done. 

Acontractor contracted to build a building of a par- 
ticular kind in a particular way and according to 
plans. The building owner appointed a supervising 
engineer. There was collusion between the contractor 
and the. engineer. When the building was nearly 
complete it proved to be so defective and ont of level 
as to make it necessary to pull it down: 

Held, (i) that the owner was entitled when there 
was either such gross incompetence or gross _negli- 
gence or gross dishonesty to put an-end to the whole 
contract ; and this apart from any special clause in 
it; a 

(ii) that a joint decree against two persons could 
be passed even when the liability of one was in con- 
tract and that of the other in tort and even though 
the connection between the plaintiff and the one was 
a direct one while that between the plaintiff andthe 
other was indirect; 

(44) that the measure of compensation was the loss 
which, the owner would suffer in erecting a structure 
of the kind for which he had contracted. [p. 258, col. 
2] es > : 
vising engineer did not preclude the plaintiff from 
challenging the work done. art 
| F. A. from the decree of ‘the Court of the 
3rd Additional District J udge, Nagpur, 
dated October 30, 1937 in Civil Suit No. 1-B 
of 1935. `- 

Mr. J. Sen, for the Appellant. 

Mr. M. R. Bobde, for Respondent No. 1. 

Mr. N. T. Mangalmurti, for Respondent 
No. 2. - ; 

Judgment.—(The earlier portion of the 
judgment is not meterial for the purposes of 
the report.—Hd.) We are thus here concerned 
on any view with a bad building, and the 
question is: What is the proper remedy ? 
The building owner says that he does not 
want it at all.-It is no use to him: it cannot be 
put right: it has to be removed. The contrac- 
tor says that he is agreeable to pull it down 
and to rebuildit. Alternatively he says if it 
is not pulled down it can be put right by 
lifting it in various ways so as to rectify the 
errors. The lower Court has in fact found 
that the right way to treat this matter is to 
consider how much the building owner has 
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* paid. Certain of those’ payménts are refer: 


able to another piece of work! and to e“ part 
of the present work that can be dissociated 
fyom the bad building. - Therefore cre ‘de- 
ducts the-sums referable to the work. that 
has been properly done from the total pay- 
thents made: the balance shows low much 
has been paid on account of this bad build- 
ing.. That is treated as money that’ is paid 
for nothing because this building has got’ to 
be removed-; and accordingly ; the lower. 
Court has given a decree for Rs. 10,115-12:0 
and the contractor has been permitted to 
take this material away. Ab the lswer Court 
has found collusion between the Ist defen- 
dant and the 2nd defendant it has ‘given 
a joint decree against them.” What we have 
now to consider is :-(1) whether this is the 
proper measure of damage, (2) whether there 
should be a joint decree. oen 
To consider the second question first: This 
-is a case where, so- far as the contractor is 
concerned, he is responsible to the building 
owner in ccntract. : His contract was- to put 
up a building of a particular kind in a parti- 
cular way. He contracted to build accord- 
ing to plans. Those plans show a square 
and leval building. If he delivers a building 
-that is out of level so grossly as to make it 
useless or-so unsightly as to make it neces- 
sary. to- pull it down then of course he has 
brokeff his contract. If the building owner 
‘chooses to throw up the contract—and that we 
- consider is the position he fakes up here—then 
- this is a case where it is argued nothing -has 
` been done under the contract of any value 
"50 that the contractor is not entitled’ to sue 
“on a quantum meruit, and the building 
- owner has paid so many thousands of rupees 
for nothing. Ifthissuit were laid in con- 
tract—or it may be ‘in quasi contract—for 
-money paid for no consideration the building 
owner-it is urged would .be entitled ‘to get 
back his money. The contractor is liable for 
negligence also. : As against the supervising 
engineer the building-owner can sue him in 
contract or in tort for negligence, and the 
measure of damage would be again what the 
building owner suffered. In a recent case 
-which.came up: to the ‘Privy Council from 
Australia: Grant v. Australian Knitting 
-Mills Ltd. (1), their Lordships had to con- 
sider a:much more difficult case where A 
sues B and C as a consequence of an injury 
that A sustained following upon the: pur- 
chase from B of a defective article manu- 
factured by C. Between A and B there was 
privity of contract and no negligence on the 


- Œ@ (1936) A C85; 105 LIPC 6:1 L T 18; 79 
SJ 815; 52 TL-R38. 2° 7”, 7 
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part of B because B was ‘not aware of the 
defect which ws latent. Between A and C 
there was no privity of contract but there 
was negligence in the manufacture of- the 
article. The main question was:—Was C 
liable, that is to say for negligence in manu- 
facture, and could a decree be given against 
both B and C forthe damage suffered? It 
was decided that it could, the decree being 
against B in contract and against C for 
negligence; and the decree was in the- same 
form as the present decree is and would 
result in each being liable : if one ,was pro- 
ceeded: against wholly he would -have his 
remedy for contribution against the other. 
These latter points were not decided in that 
ease but they would follow directly from 
the granting of a joint decree against both. 

We have now to consider the damages. 
What is the measu of damage in this some- 
what-unusual case where a building has been 
put up and nearly completed and yet proves 
so defective that there Is a mass of evidence 
to the effect that it should be pulled down ?, 

The contractor has pressed us with the 
view that this isa case where the building 
owner should recover only nominal damages, 
alternatively only 10 per cent., the retention 
money: The latter point is founded on the 
contract. We do not propose to examine it 
because we do not think that there is much 
weight in that branch of the argumef* The 
retention money was not intended to cover 
defects going tothe whole root of the con- 
tract but only to guard against the possibili- 
ty of the building owner having to complete 
the work even though he had paid the run- 
ning bills relying on the supervising en- 
gineer’s signature. 
made that this is a case where a° supervising 
engineer has given progress certificates 
which are final. There isnothing, we think, 
in this point. Progress certificates have not 
been given. Running bills have been passed 
but such passing does not preclude the 
building owner from challenging the work 
done. 

The other point is as little more difficult. 
Here one has a building owner appointing a 
supervising engineer. The supervising en- 
gineer so acts that the builder spends thou- 
sands of rupees in part payment for a build- 
ing which will, as the supervising engineer 
should well know, have to be pulled down. 
Ttis said that an engineer is employed as 
agent: agent’s knowledge is principal’s 
knowledge; the engineer knew the defects, 
therefore the principal knew : the principal 
stood by, and now he cannot recover. A 
somewhat more complicated case was con- 
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esidered in Mayor & Co.- of Kingston-wpon- 
Hull v. Harding (2). That was more com- 
plicated because in that particular case it - 
was not a building owner who was suing a. 
contractor but a building owner suing 2 
surety who had assured the. true perform- 
ance of the building contract. It was a case 
where the building contract provided that 
the engineer’s certificate should be final and. - 
the engineer has given his certifidate. The 
jury in an action between the building owner .. 
and the builder had held that it was frau- ' 
dulently obtained and consequently not 
effective. Then the building owner, having 
been unable to get satisfaction from the con- 
tractor, sued the surety and the surety said : 

“Iam not liable because you (building owner) had 
a supervising engineer who allowed things to be. 
done for which you are now holding me responsible.” 

It -came before the Court of Appeal, 
and Bowen, L. J., (at p. 508*) observed as 
follows : 

“The doctrine of law on this subject established in: 
the case of M’Taggart v. Waston (3), and probably 
before the case, and expounded by subsequent authori- 
ties, particularly in the case of Dawsonv. Lawes (4) 
and other cases referred to in Mayor of Durham v. 
Fowler (5), isthis: more omission on the part of the 
employer, mere passive acquiescence in acts which are 
improper on the part of the employer will not release 
the surety.” : 

It is apparent from Lord Esher’s judg- 
ment in the same case that the fact that the 
surety was there being sued caused the Court 
the only trouble that they had. Had the’ 
builder been sued it would have been a clear 
case. 

In any event it is clear from these deci- 
sions that a joint decree against two persons 
is possible even when the liability of one is. 
in contract and that of the other in tort and 
even though the connection between the 
plaintiff and the one is a direct, one ‘while 
that between the plaintiff and the other is 
indirect. Wehave therefore no difficulty in 
holding that a joint decree against the two 
defendants is possible and that it should be . 
passed in this case. The defence which might 
otherwise have been available to the contrac- 
tor, namely, that as the building was passed 
by the plaintifi’s expert and agent wp to the 
stage it has now reached it must be accepted 
as far as it goes, cannot be raised once it is 
found that the supervising engineer and the 


(2) (1892) 2Q B DAM; 62L JQ B 55;4R 7; 
67 LT 539; 41 W R19; 57J P 85. Stes 
(3) (1819) 3 Cl. & F 525; 10 Blight 618. oe, 
(4) (1854) 1 Kay 280; 2 Eq. 230; 23 L J Ch. 434; 
2WR213. | 
= (5) (1890) 22° QB. D 394; 58 LJ QBp46;60L J 
456; 53 J P*374.- vee Doe 
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contractor were in collusion. We do not say. 
that.this defence would have been . legally 
sound had the facts been otherwise.: But as 
the point was argued, all we say’ is that the 
question does not arise in this case.. 

We now have to assess the damages and 
we think that the principle on which this 
should be done is to be found in the American 
Law Institute's Restatement of the Law, 
Contracts pp. 574 to 577. Dealing with the: 
question of damages in the case of Construc- 
tion Contracts, the learned authors state: — 

“The purpose of money damages is to put the injured 
party in as good a positionas that in which full 
performance would have put him; but this does not, 
mean that he is to be put in the same physical ‘position. 
Satisfaction for his harm is made either by giving him 
a sum of money sufficient to produce the: physical pro- 
duct contracted for or by giving him the exchange value 
that that produce would have had if it had been con- 
structed...... Sometimes defects in a completed structure 
cannot be physically remedied wlthout tearing down 
and rebuilding at a cost that would be imprudent and 
unreasonable. The law does not require damages to be 
measured by a method requiring such economic waste.” 

We think that that accurately states the 
law which obtains, or which should obtain, 
here. ` i 

The example given to illustrate the rule is 

his: ’ $ 

“A contracts to construct a school house for B for 
$ 50,000. When completed the foundations sink and 
the building is dangerous. Bhas paid AS 30,000. 
At a cost of $ 40,000 more, B tears down the walls, 
strengthens the foundations, and rebuilds the super- 
structure, this being necessary to make the buil ing 
safe. Bcanget judgment for $ 20,000, this umount 
being the cost of tearing down and rebuilding, less the 
part of the contract price not yet paid.” 

The first question, therefore, is to see whe- 
ther the building must be pulled’ down and. 
started afresh or whether rectification is, 
possible. On this the defendant's experts 
state that rectification is possible and that it 
can be done at comparatively small cost. The, 
plaintiff's expert thinks that rectification is 
not possible if what is required is a reason- 
ably satisfying building for the price paid. 

We think that Ditchburn, P. W. No. 6, has 
better qualifications and much wider experi- 
ence than the defendants’ experts. It does 
not appear from, the evidence of the latter 
that they have ever seen rectifications of this 
nature carried out or that they have ever 
done it themselves. As we have to choose 
between these two'sets of opinions we prefer 
that of Ditchburn. This is particularly so as, 
though extraordinary feats of engineering are 
possible given the requisite knowledge, skill 
and machinery, we do not think they would. 
be available in a, place like Nagpur where 


constructid&al ability is not of a high order ` 


and where anything out of the ordinary is 
not often attempted. One has only to. look 
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to the results produced in this case. by per- 
sons who are said to have tualificatiens, 
which, judging. from their own and their: 
Coynsel’s statements, as well as from the. 
high prices charged and paid for their work, 
are regarded as extremely high in this. 
locality.. If this-is the- sort of state these. 
local experts .can get a building into one 
trembles to think what would happen to any 
difficult and complicated . engineering feat 
entrusted. to their care. i . 

It is true the contractor has offered to do 
the rectification himself but, seeing the work 
he has already done, it is not surprising that 
the plaintiff is not prepared to entrust any- 
thing more to his hands. e, 

The contractor: has, as a matter of fact, 
offered to pull the whole thing down to the 
plinth level and start afresh from there with- 
out extra charge,.and has tndertaken to re- 
build, using the old materials, to the satis- 
faction of any engineer the plaintiff chooses 
toname: a fair enough offer but not one 
which we can force the plaintiff to accept. 

In the first place, Ditchburn says this 
would not be satisfactory: the materials 
would ..be second-hand and the result in a 
measure patch-work. We agree with the 
lower Court that the plaintiff who has agreed. 
toJpay high rates for a really first class build- 
ing should not have one which, at the best, 
would #6 be in that class, foisted upon him. 
But also as a matter of law the plajntiff is 
entitled, when there is- either such gross. 
incompetence; or gross negligence or gross 
dishonesty, it does not matter which, as here, 
to put an end to the whole contract: and this 
apart from any special clause in it. If we 
were to compel the plaintiff to accept the 
contractor’s offer it would mean that we are 
depriving him of a right to which he is 
legally entitled. Moreover, as the lower 
Court remarks, the plaintiff has already 
afforded the defendants this opportunity . by 
his letters, Ex. 1-D-7 and Ex. P-7. They did 
nothing about it, so he was fully justified in” 
putting an end to the contract altogether. 
We are consequently of opinion that rectifi- 
cation is not the right remedy in this case, 

As regards damages, the plaintiff wanted 
a first class building at a certain price. He 
is entitled, therefore, to be.put as nearly as 
may be in the same position as he would have 
been in if things had-been rightly and pro- 
perly done. ; ! 

The lower Court holds in para. 22 of its 
judgment that the plaintiff has paid the con: 
tractor Rs. 17,036-15-0 and has supplied. him 
with materials worth Rs. 424-11-0. That: is 
to say the plaintiff has up to date, according 
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to the lower Court, invested a sum of» 
Rs.. ],7,461-100 in this building. For this 
money. he has obtained what he has described 
as blocks A, B and C in his plaint. Of these, 
there isno complaint about blocks A and C 
except in a small matter which according to 
the lower Court can be set right at a cost‘of 
Rs. 10. We ‘have, therefore, to deduct the 
sum spent on blocks A and C before we can 
arrive at any conclusion respecting block B. 
The lower Court’s figures are based on the 
statement in the plaint and its schedule. 
But they are not accepted by the contractor. 
He states in para. 9 of his written statement 
that the payment towards the works in dis- 
pute totals only Rs. 16,780-15-0 and not -the 
Rs. 17,461-10-0 mentioned in the plaint: ; 
The contractor’s figures appear to be based 
on the plaintiff's measurement book, Ex. P-6. 
This shows that %he following sums were 
passed for payment on the dates shown 
against them below. , 


Rs. a p 

21-3-32 1,830 2 0 
23-5-32 3,957 13 9 
9-7-32 4,009 6 0 
26-7-32 2487 9 3 
12,284 15 0 

Add as per Schedule 

to the plaint 500 0 0 
Total: 16,784 15 0 


There is a smaJl difference of Rs. 4, which 
we can ignore; it is probably a misprint. But 
though these seem to have been the sums 
passed for payment we find that the sums 
actually paid were those given in the plaint. 

The plaintiff's cashier, P. W. No. 4, speak- 
ing from the plaintiff's account’ books, states 
that he himself made the payments and that 
they were as follows : 


Rs. a. p 
23-3-32 1,830 2 0 
25-5-32 4,209 13 9 
11-7-82 4,009 6 0 
26-7-32 2,487 9 3 
19-8-32 e . 500 0 0 
27-8-32 4,000 0 0 


These add up to the plaintiff's figure. The 
defendants have not shown us any accounts 
on their side, nor have they called for any 
receipts, consequently we see no reason to 
disbelieve P. W. No. 4 and the plaintiff's 
books, especially as the lower Court has 
accepted.the plaintiff's figure. We, there- 
fore, hold that the sums actually paid to the 
contractor totalled Rs. 17-037-3-6. 5 
:. The next dispute is abount Rs. 424-11-0 the 
cost of materials supplied. The defendant's 
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case is that only Rs. 85-8-0 is properly charge- 
able to this head and he complains that the 
plaintiff has included an item of Rs. 339-3-0 
twice over in the schedule to his plaint. 

The schedule shows that on March 28, 1932 
Rs. 2,122-5-0 was actually due to the con- 
tractor but he was only paid Rs. 1,830-2-0 
because asum of Rs. 80-3-0 was deducted 
on account of materials supplied. A similar: 
deduction was made on May 25, 1932, in 
respect of a sum of Rs. 259. The two toge- 
ther total the Rs. 339-3-0. 

We do not think there isanything in this 
connection. Had we been considering the 
sum properly payable to the contractor on 
the basis of sound work of course he would 
have been right. The plaintiff would not 
have been entitled to charge this over again. 
But we are not now considering what the con- - 
tractor ought to get but what damages the 
two defendants should pay to the plaintiff. 
We cannot arrive at that figure without 
knowing how much the plaintiff has actually 
put into this building: not what he would 
have had to pay if it had been properly con- 
structed, but how much he has actually 
spent. This sum totals up to the Rs. 17,461-10-0 
which the lower Court has accepted. 

We have next to see how much of this 
went into blocks A and.C. The figure given 
by the plaintiff in his plaint is Rs. 4,149-10-9. 
The contractor’s figure is Rs. 7,345-14-0. We 
have to choose between the two. 

The lower Court has accepted the con- 
tractor’s figure and the cross-objection and 
the revision which we have dismissed relate 
to Rs. 1,000 out of this. - The balance was 
apparently not questioned in either of these 
two proceedings. But, however that may be, 
the lower Court points out that when the 
contractor questioned the plaintiff's figure 
and gave one of his own the plaintiff chose’ 
toreply, and though he questioned other 
portions of the paragraph in the written 
statement (namely para. 9) he did not ques- 
tion the accuracy of the contractor’s figures 
on this point. Had he not replied the ques- 
tion would have been in issue butas he chose 
to file long and elaborate replies to practic- 
ally every statemant made, the matter 
assumes a clifferent aspect. In these circum- 
stances, and bearing in mind that the cross- 
objection and the revision have already been 
dismissed, we think it right, as the lower 
Court did, to adhere to the contractor's 
figure of Rs. °7,345-14-0. When we deduct 
this frem the total of Rs. 17,461-10-0 we find 
that Rs. 10,115-12-0 is the sum exffended over 
block B. The question now is how much of 
this should be returned to the plaintiff. 
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We have already decided that rectification 
would not be the right remedy in this case. 
We agree with the plaintiff's expert Ditch- 
burn that the building will have tobe pulled 
down, but we are of opinion that the founda- 
tions will still be serviceable—in fact they 
will be allthe better for having an oppor- 
tunity to settle. Nobody has made any com- 
plaint about them, either as regards the 

‘quality of the materials used or the manner 

in which they have been laid. The rein- 
forced concrete coping with which these 
foundations are finished off will of course 
have to be removed in order to enable the 
under neath to be properly levelled but up 
to that point we think the building must be 
regarded as sound and serviceable. 

Exhibit P-6, which contains particulars of 
the first running bill, shows that it was paid 

- for work upto the plinth stage. The total 
of the work done up to that stage was 
Rs. 2,122-5-0, and deducting Rs. 80-3-0, the 
value of the materials supplied by the 
plaintiff, we get a figure of Rs. 2,042-2-0 
chargeable to that head. But out of this 
will have to be deducted the value of the 
materials which were used for the reinforced 
coping on top of the-foundations. We have 
not been shown any evidence about this by 
either side and the matter is not of much 
importance any way, but as far as we can 
make out from the first running bill, ltems 
Nos. 6 and 7 relate to this head, and the 
amount of referable to these items is the 
difference between Rs. 1,852-5-0 which seems 
to be a running total at the end of Item No.7 
and the Rs. 1,675-8-0 which heads column 6. 
That is to say the total is Rs. 176-13-0. That 
makes the total properly debitable to the 
foundations as Rs. 1,865-5-0 (that is to say, 
Rs. 2,042-2-0 less Rs. 176-13-0). This figure 
must be deducted from the Rs. 10,115-12-3 
awarded by the lower Court. That leaves a 
sum of Rs. 8,250-7-3. 

The next question is whether any of the 
material used in other parts of the, building 
will still be serviceable to the plaintiff for a 
new building. Ditchburn says that it will 
not be fair to saddle him with these used 

` materials. We agree that so far as the bulk 
of them is concerned that would not be 
right, but no complaint has been made about 
either the quality or the workmanship of the 

‘woodwork arid it seems to us that most of it 
will still be serviceable. We think, there- 
fore, that the door frames and shutters and 
the. window frames and the sky light 
frames as also the wooden beams and 
trusses-which support. the roof of the upper 
storey should be re-used and their cost as 
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charged in these'bills’ “less 20 per cent. for 
deterioration and the rough state in which 
they will now necessarily bg, should, be 
deducted. We also think that the iron girders 
can be used again and that in their case also 
théir cost as charged to the plaintiff less 
20 per cent. should be deducted. That means 
that the decree of the lower Court will be 
modified by substituting for the figure of 
Rs. 10,378-10-0 the figure which will now be 
‘obtained by deducting from Rs. 8,250-7-3 the 
value as charged in the running bills of the 
door frames and shutters, the window frames 
and sky light frames and the iron girders, as 
also the wooden beams and trusses which 
support ‘the roof of the upper storey, less 
20 per cent. There willalso be added to 
the decree a clause directing the defen- 
dant No. 1 to restore to the plaintiff. 
within the two months allowed the door 
frames, shutters, girders gtc., which we have 
mentioned above, and of which a list will be 
given later, in good and serviceable condi- 
tion for re-use, with aright to the plaintiff 
to apply to this Court to amend the decree 
in respect of any such material as is return- 
ed in an unserviceable condition. 

This latter part of the case was not argued 
before us as we cut Counsel short on the 
extent of the damages to be allowed until we 
had decided the principle along which they 
should be awarded. The parties will there- 
fore ngg file an agreed list, if that is possible, 
of the materials we have specified above and 
the cost debitable to them in accordance with 
the running bills. If théy are unable to 
agree each will file his own list and we will 
determine the point. The 20 per cent. will 
be deducted by us and this list or these lists 
should not show the deduction : 

The costs of this appeal and those in the 
Court below will be according to success and 
failure. A fresh period of two months from 
the date of the decree will now be fixed. 

The following clause in the lower Court's 
decree will also be modified. 


“and restore the ground tothe same position in which 
it was beforethe construction of the building” 


will now read as: 

“and restors the ground t@the same position in which 
it was before the construction of the building with the 
exception of the foundations after removal of the rein- 
forced cement coping. That willremain.”’ 

We add that we have not overlooked the 
fact.that ordinarily the plaintiff would also 
be entitled, after all these matters have been 
taken into account, to the difference between 
the price which he would have had to pay if 
the building had been properly constructed 
and that which he will be obliged to pay for 
the reconstruction if the latter exceeds the 
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former. But here the plaintiff’s own case is 
that the- prices agreed were high and thate 
the.market rates were much lower. It fol- 
‘lows ‘the plaintiff will not, on-his own show- 
ing, now have-to pay as ‘much for the „Ie- 
‘construction as he would have had to pay 
under the original agreement. Consequent- 


‘lines and so we need not consider exactly 
“what it will cost him to rebuild. 

` We also add that we have not overlooked 
the fact that the 20 per cent. rebate which 
“we have allowed to the plaintiff on the price 
of such of the materials as in our opinion 
will still pe serviceable, hits the contractor; 
‘also that he gets the benefit of whatever 
materials he removes; and that at the first 
blush this would appear to overlook the 
supervising engineer. But really it does 
not. 

` The liability, as we have pointed out, is 
joint and several and the measure of com- 
; pensation is the loss which the plaintiff will 
suffer in erecting a structure of the kind for 
which he had contracted. Thisis a matter 
‘which is independent of personalities and so 
whoever is responsible in law for this loss 
must suffer a decree to be passed against 
him for the full amount. If there is in- 
“equality as between the defendants inter se 
that is.a matter which they will have to settle 
between themselves. Sofaras the plaintiff 
‘is concerned there is only one stand®d. 

We may add that at first we had thought 
of direéting that the decree be executed ~ in 
the first instance’ against the contractor and 
then against the supervising engineer only 
for such balance as “was irrecoverable from 
his co-defendant. But in view of the un- 
founded attacks made on the plaintiff by the 

‘second defendant, which were persisted in 
in this Court in spite of warning; we see no 
reason why we should, in the exercise of our 
discretion, ` discriminate between the two. 
In'the eye of the law they are both jointly 
and severally liable and we think that the 
law should be allowed to follow. its normal 
course. 

e 


D. . | Decree modified. 
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LAHORE HIGH COURT 
Second Appeal No. 42 of 1940 
October 22, 1940 
i BHIDE, J. 
CHHABBA RAM—PLAINTIFF—APPELLANT 


Versus 


- NATHU RAM—DEFENDANT— RESPONDENT 
.ly, he is not entitled to ailything along these - 


Court Fees Act (VII of 1870), s. 7 (xi) (ce)—Ten- 
ant refusing to vacate after notice to quit—Ejectment 
suit falls under s. T (xi) (cc). 

Even though a notice of ejectment is served on a 
tenant, he does not cease to be atenant ‘ holding over’ 
for the purposes of s. 7 (xt) (cc), Court Fees Act. 
Consequently a suit to eject him falls under s. 7 (æi) 
(cc) and cannot be treated as a suit against a trespasser. 
99 Ind. Cas. 438 (3), followed, 74 Ind. Cas. 93 (1), 
116 Ind. Cas. 374 (2) and 84 Ind. |Cas. 202 (4), notap- 
proved. 

S.A. from a decree of the District Judge, 
Dera Ghazi Khan, dated October 26, 1939. 


Mr. Achhru Ram, for the Appellant. 

-Mr. Jiwan Lal Kapur, for the Respon- 
dent. f 

Judgment.—This was a suit for ejectment 
of a tenant and for recovery of Rs. 18-4-9 on 
account of arrears of rent and cost of notice. 
The suit was decreed by the trial Court but 
on appeal the learned District Judge has 
held that the plaint was not properly stamp- 
ed and that court-fee should have been paid 
ad valorem on the property as the suit was 
really against the defendant as a trespasser. 
Permission was asked for amendment of the 
plaint but the prayer was not granted and 
the plaintiff's suit was dismissed, Fronr 
this decision the plaintiff has preferred a 
second appeal. The Counsel for the appel- 
lant has urged that the position of the 
‘tenant holding 
over’, that the court-fee was sufficient as the 
suit properly fell under s. 7 cl. (xi) (cc), 
Court-Fees Act, and lastly that in any case 
the District Judge, was not justified in dis- 
missing the suit so far as the recovery of 
rent was concerned. 

The main point for decision in the appeal, 
is whether the plaint was properly stamped. 
The plaintiff sued the defendant on the 
footing that he was a tenant. The learned 
District Judge has himself found that the 
defendant was at first a tenant of the plain- 
tiff. He has, however, held that after the 
notice of ejectment was served on the defen- 
dant, he became a trespasser and, therefore, 
ad valorem court-fee was payable. In sup- 
port of this view, the learned District Judge 
has relied on Narayan v. Tukaram (1) and 
Govinda Ram v. Dulu Pade Dutta (2). The 
DA IR 1923 Nag. 310; 74 Ind. ce 93;8 N LF 
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Yearned Counsel for the appellant has urged 
that these rulings do not lay down correct, 
law. In every suit for ejectment of a tenant 
notice has to- be served-on the defendant.and 
if the service of such notice by itself is suffi- 
cient to alter the status of the defendant into 
that of a trespasser, the provision of s. 7, 
cl. (xi) (ce) would be rendered nugatory. 
He has relied on Vithadas v. Gulam Ahmad 
(3), in support of his contention that the suit 
was properly stamped under s. 7 cl. (xt) 
(cc). The learned Counsel for the respondent 
relied on Champat v. Balakdas (4), but_it 
appears that this ruling was overruled by 
Vithaldas v. Gulam Ahmad (3). It was held in 
Vithaldas v. Gulam Ahmad (8) by a Division 
“Bench of the Judicial Commissioners’ Court 
that even though a notice of ejectment is 
served on a tenant, he does not cease to be a 
tenant “holding over” for the purposes of 
-s.7 (xi), (ce), Court Fees Act, as the cause of 
‘action accrues from the-date on which the 
tenant refuses to quit in compliance with the 
notice. The learned Counsel for the respon- 
‘dent urged that the plaintiff had taken up 
the position that no notice was necessary. 
This position was apparently taken in the 
alternative if notice was held to be not prov- 
ed. Itseems to me that in view of the prin- 
ciple- laid down in Vithaldas v. Gulam 
Ahmad (3), the present suit could not be 
treated as one against a ‘trespasser’. In my 
opinion, the true principle governing a ‘case 
-of this description has been laid down in the 


Division Bench ruling reported in Vithaldas . 


v. Gulam Ahmad (3). Following that prin- 
ciple 1 accept the appeal and setting aside 
the decree of the learned District Judge 
remand the case to him for decision .of the 
other points arising in.the. case. Costs will 
follow final decision. Parties are directed to 
appear before the learned District Judge on 
November 18, 1940. 
D. Appeal accepted. 


: (3) AI R 1927 Nag. 156; 99 Ind. Cas. 438; 23 N LR 
ne AIR 1925 Nag. 131; 84 Ind. Cas. 202; 20 N L R 


PATNA HIGH COURT 
Appeal from APIK lé Decree No. 9 of 
`” “March “17, 1941 : 
. ROWLAND, J. "| 
NOOR MOHAMMAD—APPELLANT 
versus F 
ABDUL FATEH AND oTHERS— 
bs RESPONDENTS - 
Tort—Malicious prosecution — Suit for.damages— 
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Some of defendants Police Officers — Cause bf action 
against them, based on their acts done purported to 
be official Acts—Notice under s. 80, Civil Procedure 
Code (Act V of 1908), if necessary,—Question whether 
acts were done in good or bad faith, if materjat—Bar 
of 5. 80, Civil Procedure Code applying as against 
sqme ‘of defendants—Whole suit ts unsustainable.’ 
The question of the good faith or. the bad faith of the 
-public officer either as regards his belief in the legality 
or propriety of his act or the limit of his powers or 


"the existence of’ facts justifying the exercise .of such 


powers is irrelevant in the consideration of the ques- 
tion whether. the officer is entitled to notice under 
s. 80 of the Civil P. C. The section does not require 
that the act should have been done in good faith; it 
merely requires that it should purport to be done by. the 
officer in his official capacity. Ifthe act was one su? 

as is ordinarily done by the officer in the course of his 
official duties, and he considered himself to be acting 
as a public officer and desired other persans to consider 
‘that he was so acting, the act clearly purports to be 
“dong in his official capacity within the ordinary mean- 
ing of the term’ ‘purport’. The motives with which 
the act was done do not enter into the question at all. 
46 Ind. Cas. 86 (2) and 80 Ind. Cas. 72 (3), relied 


n. 

The plaintiff brought a suit gor damages for malicious 
prosecution against a number of. defendants out 
of whom defendants .Nos. 4 and 5 were’ Police 
Officers. The act on which the plaintiff rested his cause 
of action against the Police Officers was that they arrest- 
ed the plaintiff and led him to the Police Station as a 
person accused of theft : : 

Held, that it was as Police Officers that defendants 
Nos. 4and 5 took the plaintiff to the Police Station and 
although there may be a discrepancy as to whether one 
of them was in uniform or not that was an irrelevant 
matter because it was known to all parties concerned. 
that they were Police Officers and it was perfectly clear 
that they purported to act as such whether in good or 
bad faith. Thus it was essential that notice under s. 80, 
Civil PO., should be served on these defendants before 
instituting the suit; 

Held, further that the bar ọf s. 80, Civil B. C., applied 
to the suit as a whole and not only to the claim for 
relief against those two defendants. The suit was there- 
fore unsustainable in limine. Raghubans Puri v. 
Jyotis Swarupa (4), 132 Ind. Cas. 634 (5) and 104 Ind. 
Oas. 257 (6), referred to. 


A. from a decision of the Subordinate 
Judge, Sectnd Court, Patna, dated Septem- 
ber 9, 1939. 

Mr. Hareshwar Prasad Sinha 
Kazi Nazrul Hassan, for the Appellant. 

4 Mr. D- L. Nandkeolyar, for the Respon- 
ent. te os 


Judgment.—This: appeal by , the first 
defendant of the original suit arises out of a 
suit for damages fér false and malicious 
prosecution. The plaintiff has been given 
by the concurrent decision of both Courts 
a decree for Rs. 124-11-0 damages and his 
costs. The suit was brought against five 
defendants of whom the fourth and fifth 
were Police Officers. Defendant No. 4 
raised the plea inter alia that the institu- 
tion of the suit was barred by the provisions 
of s. 80 of the Civil P. C. because no notice’ 
under that section had been served on 


and 
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himself or defendant, No. 5 though the acts 
on which the plaintiff rested his cause of 
action’ against them were acts done in 
their, official capacity as Police Officers. ` f 

The*main point of law in this case is 
whether in the face of s. 80 of the Civil P. Ç. 
the suit could proceed. I may here state 
briefly the facts on which the plaintiff 
relied. ° 

On January 19, 1937 Noor Mohammad 
defendant No. 1 procured the arrest of the 
plaintiff Khub Lal Muchi in the house of 
‘Amir Buksh an uncle of Noor Mohammad. 
The plaintiff was taken to the Police Station 
by defendant No. 4 Ram Chander Singh 
Haveldar and defendant No. 5 Bishundeo 
Sukul constable. Defendant No. 1 Noor 
Muhammad going with them and at the 
Police Station Noor Muhammad laid a first 
information report of theft against the 
plaintiff Khub Lal. The Sub-Inspector 
investigated the case and sent up charge- 
sheet. The plaintiff was put on his trial 
and was acquitted. All the defendants 
figured as witnesses “for the prosecution. 
After his acquittal the plaintiff moved the 
trying Magistrate to order the prosecution 
of the informant under s. 211 of the I. P. C. 
for having wilfully brought a false case 
against him. The Magistrate refused to 
order such a prosecution and the plaintiff 
then went to the Civil Court and brought 
this suit. The Courts below have not been 
very clear as to what exactly wet the 
admitted facts and what were the facts in 
issue whith the plaintiff had to prove. It 
was common ground that the plaintiff was 
arrested at Amir Buksh’s house : the fact in 
issue was whether he had gone there for 
theft or under circumstances suggesting a 
criminal intent, or had gone there on an 
invitation from defendant No. °l. Neither 
Court has stated what is the evidence for 
and against the plaintiff's version or has 
noticed that the plaintiff himself is the only 
Witness to support it. The judgments are 
not altogether satisfactory for neither Court 
seems to have observed that there is no 
direct evidence of conspiracy and they have 
recorded a finding ofeconspiracy without 
apparently realizing that they were doing 
so on conjecture. The conjecture is based 
on the fact that antecedent events had 
happened which might be supposed to con- 
stitute a motive for such a conspiracy; but 
a criminal conspiracy of this kind ought to 
he proved and not presumed. On the point 
of law the view taken by the Subordinate 
Judge is that s. 80 Civil P. ©. does not 


apply to the suit unless it is proved that 837 
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defendants. Nos. 4 and 5- acted: in their 
official capacities and not in collusion and 
*conspiracy with the other defendants. The 
view was at one time expressed in certain 
decisions of the Calcutta High Court that 
s. 80 did not apply unless not only the 
act complained of was an act which the 
defendant might have done in exercise of 
functions belonging to his official ‘capacity, 
but also he showed that he was acting in . 
good faith within the powers entrusted to 
him by law; but these decisions must be 
held to have been overruled so far as- the 
Calcutta High Court is concerned in Dak- 
shina Ranjan Ghosh v. Omar Chand Oswal 
(1). It was held that to read into the 
section words which would limit its appli- 
cation to cases in which an officer acted 
bona fide in the exercise of his powers would 
not be legitimate, and that the duty of the 
Courts was to give effect to the natural 
meaning of the language used in the sec- 
tions of the Code. The same view was 
arrived at in the Madras High Court in 
Koti Reddi v. Subbiah (2). Sadasiva 
Ayyar, J. puts the matter clearly in saying 
that 


“the question of the good faith or the bad faith of 
the public officer either as regards his belief in the 
legalit¥ or propriety of his act or the limit of his 
powers or the existence of facts justifying the exercise 
of such powers is irrelevant in the consideration of 
the «question whether the officer is entitled to notice 
under s. 80 of the Civil P. C.” 

The Allahabad High Court has taken 
-a similar view in Abdul Rahim v. Abdul 
Rahman (3) observing that : ' 

“On the language of the section the question seems 
tous to admit of no doubt. The section does not 
require that the act should-have been done in good 
faith; it merely requires that it should purport to be 
done, by the officer in his official capacity. If the 
act wasone such as is ordinarily done by the’ officer 
in the courseof his official duties, and he considered 
himself to be acting as a public officer and desired 
other persons to consider that he was so acting, the 
act clearly purports to be done in his official capacity 
within the ordinary meaning of the term ‘purport’, 
The motives with which the act was done do not 
enter into the question at all.” f 

Therefore the grounds on which the 
Courts below have held that s. 80 of the 
Civil P. C. did not come into effect, soas to 
require that the plaintiff should before 
bringing his suit give notice to defendants 
Nos. 4 and 5 are not sustainable. We have 
simply to see what act was done by these 


(1) 50 0 992; 75 Ind. Cas, 173; A IR 1924 Cal. 145; 
38 CL J 104; 280 WN 10. i 
(2)41 M 792; 46 Ind. Cas. 86; 7 L W 586; 34 M 
L J 494; 23M L T 357; (1918)M W N 414; A I R 1918 
Mad. 62, 
(3) 46 A 884; 80 Ind.: Cas. 72; A I R 7924 All. 
851; 22 AL J 812; L R 5 A599 Civ; OO@AL R 
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defendants and whether ‘it purported to be 
an official act. The act-done was that they 
arrested the plaintiff and led ‘him to the 
Police Station as a person accused of theft. 
That was an act which évery Police Officer 
has a statutory power to do under s. ‘54 
firstly of the Criminal P.. C. It was as 
Police Officers that defendants Nos. 4 and ‘5 
took the plaintiff to the Police Station and 
although there may be a discrepancy as to 
whether oneof them was in uniform or not 
that is an irrelevant matter because it was 
known to all parties concerned that they 
were Police. Officers and itis perfectly clear 
that they purported to act as such whether 
in good or bad faith. Thus it was essential 
that notice should be served on these defen- 
dants before instituting the suit. É 


The question then arises whether the bar l 


of s. 80 applies tó the suit as a whole or only 
to the claim for rélief against these two 
defendants. The operative portion ofs. 80 
is “no suit shall be instituted against” etc. 
and the consequence of instituting a suit 
in face of a statutory prohibition is that 
under O. VII, r. 11, Civil P. C. the plaint 
should be rejected. It has been held in the 
Allahabad High Court in Raghubans Puri 
yo Jyotis Swarupa (4) that a Court cannot 
reject a plaint in part. It has also been 
held in the Calcutta High Court in Jagadish 
Chandra Deo v. Debendra Prasad Bahadur 
(5), that the proper course in a case like the 
present is to reject the plaint. The Privy 
Council decision in Bhagchand Dagadusa 
v. Secretary of State for India in Council 
(6) makes it quite clear. that the require- 
ments of s. 80 cannot be evaded or ex- 
plained away and that a suit ‘instituted in 
contravention of s. 80 is “unsustainable in 
limine.” : 

In the result the decisions of both the 
Courts must be set aside. In lieu'thereof it 
must be ordered that the plaint be rejected 
and that the appellant shall have ‘his costs 
throughout from the plaintiff. 

Leave to appeal under the Letters Patent 
is refused. an: 


8. - . Decision set aside. 4 

4) 29 A 325; A W N 1907, 68. 

(5) 58 O 850; 132 Ind. Cas. 634; A I R1931 Cal. 503; 
35 Č W N 161; Ind. Rul. (1931) Cal. 586. 


(6) 51 B 725; 104 Ind. Cas. 257; 53 MLJ_81; ATR 
1997 P O 176; 25 A LJ 641; 29 Bom. L R 1227; 
(1927) M W N 561; 46 CLJ76:1 Luck 291; 320 W 
N61; 26 I, W 809; 541A 338(P O). 
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x CALCUTTA HIGH COURT 
Appeal No. 160 of 1939 
May 3,1940 , 
EDGLEY, J : ° 
PULIN BEHARI DAS AND ANOTHER— 
° JUDGMENT-DEBTORS—APPELLANTS 
: versus | 

Syed REASAT ALI AND oTHERS—DEOREE- 


. HOLDERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI 
r. 17 (1), (£), ss. 151, 47, 145—Ezecution application 
—Correct number of suit and decretal amount -not 
mentioned—Defect, if can be remedied—Execution 
application duly registered—Judgment-debtor taking 
no steps to have order for registration set aside— 
Order, if legal and valid—Dismissal of execution ap- 
plication as time-barred—On decree-holderés applica- 
tion under s. 151, Court reconsidering previous order 
and reviving execution case—Order under s. 151 held, 
not illegal—Remedy of aggrieved judgment-debtor— 
Assam Debt Conciliation Act (X of 1936), ss. 7,8 (3), 
16 (4), 21—Debt Settlement Board, whether has in- 
herent final jurisdiction to determine existence and 
amount of debt—Finality under $. 8 (3), nature of— 
Decision by Board that debt does not subsist as it is 
time-barred amounts to decision that it has no jurisdic- 
tion to deal with the debt— Jurisdiction of Civil Court, 
if ousted under s. 8 (3) ors? 16 (4) to.deal with it— 
Application under s. 4— Board holding particular 
debt to be time-barred—Civil Court, if should suspend 
proceedings in respect of such debt though application 
may be pending before Board. aa 

Where in the form of an execution application the 
correct number of the suit had not been mentioned and 
the amount for which the decree was passed was incor- 
rectly given the defects are not material and can easily 
be remedied under O. XXI, r. 17 (1), Civil P. ©.  [p. 
266, col. 2.) f a 

Where w# application for execution is duly registered 
under O. XXI, r. 17 (4) and the judgment-debtors take 
no steps to have this order for registration set,aside the 
order must be regarded as a legal and valid order. ear 

Where on an application of the’ decree-holder . under 
s. 151, Civil P. G: the executing Court reconsiders its 
previous order dismissing the decree-holder’s execution 
application as time-barred and revives the ‘execution 
case, the order under s. 151 cannot be said to be 
illegal. The remedy of the aggrieved judgment-debtor 
is by way of revi8ion under s. 115. ` $ 

Decision of the Debt Conciliation Board on the ques- 
tion of jurisdiction is final under s. 8 ‘(8), Assam Debt 
Conciliation Act, but the finality only attaches to the 
actual decision with regard to jurisdiction and not to 
any incidental finding on which that decision may be 
based. 

A Board’in Assam has no inherent final jurisdiction 
to determine questions relating to the existence and 
amount of a debt though the Board might have to 
consider such questions incigently, for example, under 
s.4 ofthe Act, in order to enable it to decide whether 
or not it had ‘jurisdiction to deal with a particular ap- 
plication. ec i 


| Where the Board holds that a particular debt was 
not subsisting as it was time-barred, the order, amounts 
to an order that it has no jurisdiction to deal with the 
particular débt as it was time-barred, and therefore, 
finality only attaches tothe order in so far as it pur- 

orts to decide that the Board had no jurisdiction to 
deal with the matter, but, in so far asthe order may 
have purported to decide whether the alleged debt was 
in existence or its amount, no finality, would attach 
thereto and therefore it would riot oust under s. 8 (3) or 


IN 


266 


e 
s. 16 (4) the jurisdiction of the Civil Court to deal 
withthe debtor. 184 Ind. Cas. 118 (1), referred to. 
Where an application under s. 4 is made to the Boartl 
fow the settlemént of debts, and the Board holds that a 
partitular debt mentioned in the a plication is time- 
barred the Civil Court is under no obligation to suspend 
the execution proceedings before it in connections with 
that decree even though the application under s. 4 may 
be pending before the Board. 


A. from the appellate order of the District 
Judge, Sylhet, dated March 10, 1939. 

Messrs. Priyanath Dutt and Himanshu 
Chandra Choudhury, for the Appellants. 


Messrs. Jatindra Nath Lahiry and Paresh 
. Lal Shome, for the Respondents. 
Judgment.—This appeal is directed 
against the order of the learned District 
_Juege of Sylhet, dated March 10, 1939, under 
which he dismissed an appeal against the 
decision of the trial Court, in which the 
learned Munsif directed that certain proceed- 
ings taken in Exe®ution Case No. 362 of 1938 
.should proceed. 


The main points urged on behalf of the 
appellants in this case are (1) that the appli- 
cation for execution was barred by limitation 
and (2) that the Courts below should have 
suspended all proceedings in execution on 
account of the fact that the appellants had 
‘approached the Debt Conciliation Board at 
Sylhet for the settlement of their debts, in- 
‘eluding the debt covered by the decree 
‘which was the subject-matter of tke above- 
mentioned execution proceedings. The ad- 
mitted «facts of the case are briefly as follows: 
On February 7, 1934, the decree-holders 
obtained a decree against the appellants for 
the sum of Rs. 666. Thereafter, on February 
8, 1937, the decree-holders put this decree 
into execution in Execution: Case No. 91 of 
1937. On February 27, 1937,ean order was 
recorded by the Court to the effect that the 
application for execution was time-barred, 
but on the same day the decree-holders filed 
a petition for the reconsideration of this 
order under s. 151, Civil P. C. On March 1, 
1937, the execution case was revived and the 
application for execution was duly register- 
ed, but two days later, this execution case 
was dismissed for default. On. February 7, 
1938, the judgment-debtors applied to ‘the 
Debt Conciliation Board at Sylhet for the 
settlement of the debts‘due from them to all 
their creditors and their application appar- 
ently included the debt due-to the respond. 
ents under the decree in Money Suit 
No. 1569-of 1933. On April 11, 1938 it ap- 


pears that the judgment-debtors produced: 


before the Board a certified copy of the 
order, dated February 27, 1937, under which 


-e PWLIN BEHARI DAS ¥.-REASAT ALI (CAL) 


19410 


the decree-holders’ application for execution 
had been rejected as being time-barred, but 


-they did not disclose the fact that a few days 


later this application had been restored on 
the decree-holders’ petition under s. 151, 
Civil P. C. After perusal of the order of the 
learned Munsif, dated February 27, 1937, 
the Debt Conciliation Board held that the 
debt due on the decree in Money Suit 
No. 1569 of 1933 was not subsisting as it was 
time-barred. On May 5, 1938 the decree- 
holders applied to the Board for a review .of 
this order under s. 19, Assam Debt Concili- 
ation Act but their application was rejected. 
On September 18, 1938, the decree-holders 
again applied to the Court for the execution 
of this decree and it was in connection with 
this application for execution that the judg- 
ment-debtors raised two objections: (1) to 
the effect that the application for execution 
was barred by limitation and (2) that the 


‘Civil Court had no jurisdiction to deal with 


the matter in veiw of the orders which had 
been passed with reference thereto by the 
Debt Conciliation Board. 

As regards the question of limitation the 
main argument of the learned Advocate for 
the appellants in this case is that the previ- 
ous application. for execution, which was filed 
on February 8, 1937, cannot be regarded as 
an application in accordance with law with- 
in the meaning of Art. 182 (5), Lim. Act, 
and he relies on certain irregularities .con- 
nected with the filing of the application for 
execution, to which reference has been made 
in the judgment of the learned District 
Judge. For instance, it would appear that the 
correct number of the suit had not been men- 
tioned and the amount for which the decree. 
was passed was incorrectly given. The defects 
in the form of the application, such as they 
were, were not material and might easily 
have been remedied if the Court had follow- 
ed the provisions of O. XXI, r. 17 (1) of the 
Code, which it failed to observe. Moreover,. 
the Court wrongly assumed that the applica- 
tion was time-barred, and in my view the 
order rejecting it which was made on Febru- 
ary 27, 1937 was obviously illegal. 

I am in entire agreement with the learned 
Judge in the opinion which he records to 
the effect that the execution proceedings in. 
connection with this matter were inefficiently 
conducted by the Court and.the ministerial 
officers concerned. It would appear that, in 
connection with this matter, no large mea- 
sure of blame can be attached to the decree- 
holder and, in any case, the record shows 
that, on March 1, 1937, the appfication for 
execution was duly registered under the pro- 
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visions of O. XXI, r. 17 (4), Civil .P. C. The 
judgment-debtors took no steps to have this 
order: for. registration set aside and, this 
being the case, it must be regarded as a legal 
and valid order. In this connection, it’ has 
been argued that the executing Court had 


no jurisdiction to revive the execution case.. 


on March 1, 1937, under the provisions of 
s. 151, Civil P.C. Having regard tothe spe- 
"cial circumstances of the case, I am not pre- 
pared to say that in this particular case the 
executing Court acted illegally in making 
the order under s. 151 of the Code, but in 
any event, if the jndgment-debtors felt them- 
selves aggrieved by this order, they should 
have moved this Court in. revision under 
s. 115, Civil P. C., for its modificatien. This 
they failed to do. In view of the circum- 
stances set forth above, I am of opinion. that 
the proceedings in Execution Case No. 91 of 
1937 were taken in accordance with law. The 
latter case was dismissed. on March 3, 1937 
and, as the.application in the present case 
was filed on September 13, 1938, it is clear 
that the present execution proceedings were 
taken in proper time. 
As regards the second objection which 
‘has been urged on bebalf of the appellants, 
the trial Court held that the order recorded 
.by the Debt Conciliation Board on April 11, 
1938, was made without jurisdiction and the 
learned District Judge was of the opinion 
that, as, regards the debt which was the sub- 
ject-matter of ‘the execution proceedings, 
there had been no final adjudication by the 
Debt Conciliation Board and, therefore, it 
could not be said that the Civil Court had 
no jurisdiction to deal with the matter. From 
the provisions of the Assam Debt Concilia- 


tion Act, 1936, it would appear that, under . 


s. 8 (1) of the Act, if the Board after examin- 
ing the debtor considers it desirable to effect 
a settlement between him and his creditors, 
.it is enjoined to call upon every creditor 


. of the debtor to submit a statement of debts. 


owed to such creditor by the debtor. Sub- 
section (2) goes on to say that : 

“Every debt of which a statement is not submitted 
to the Board in compliance with the provisions of sub- 
s. (1) shall be deemed for all purposes and all occasions 
to have been duly discharged.” ; 


On behalf of the judgment-debtors in this 
case it was suggested during the course of 
the argument that the order, dated April 
11, 1938, had the effect of discharging the 

. debt within the meaning of s. 8 (2) of the Act 
and, in this view, it was urged that the- juris- 
< diction of the Civil Court would be barred 
by the “provisions of s. 16 (4) of the Act. I 
am.'not prepared to accept this contention. 
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The above-mentioned order -indicates that 
„the creditors had in fact submitted a state- 
ment of their debts but that ghey had failed 
‘to file any document in support of their 
claim as contemplated by the provisions of 
s.9 ofthe Act. It, therefore, follows that 
the order cannot be regarded as falling with- 
in the purview of s. 8 (2) of the Act. In effect, 
the order in question merely amounted to 
a ‘decision on the part of the Board that they 
had no jurisdiction to deal with this parti- 
cular debt as it was barred by limitation. 
As regards the question of the jurisdiction, 
itis provided bys.7 of the Act that the 
Board may at any stage dismiss an applica- 
tion for want of jurisdiction and*there Is a 
further provision in sub-s. (8) of r.8 to the 
efiect that the decision of the Board with 
regard to jurisdiction uuder s.7 or s. 8 shall 
“be final and shall not be questioned in any 
Civil Court. Having regard to the terms of 
the order which was recorded on April 11, 
1938, I must hold that it merely amounted 
to a decision that the Board had no juris- 
diction to deal with the matter. In this view 
of the case I consider that the Civil Court 
would be competent to deal with any appli- 
cation for the execution of the decree, which 
might thereafter-be filed in such Court, 
and to decide for itself in those proceedings 

whether the debt was in fact time-barred. 
In this connection, it has been suggested 
by theelearned Advocate for the appellants 
that the order, dated April 11, 1938, should 
be taken as a final determinatian of the 
Board to the effect that the debt did not exist, 
“which would prevent the question of the.exis- 
tence of such debt being again raised direct- 
‘ly or indirectly in the Civil Court. In other 
words, it is contended that a Debt Concilia- 
tion Board in Assam would have an inherent. 
final jurisdiction to determine questions re- 
lating to the existence and amount of a debt: 
such as has been expressly conferred upon 
Debt Settlement Boards in Bengal under the 
provisions of s. 18, Ben. Agri. Debtors Act. 
-Iam not prepared to accept this argument. 
Of course, a question relating to the amount. 
or existence of a debt might have to be 
considered incidently (e. g.,° under s. 4 of 
the Act) in order to enable‘a Board to 
decide whether or not it had jurisdiction to 
deal with a particular application. The 
Boards’s decision on the question of jurisdic- 
tion would be final under s. 8 (3) of the Act. 
At the same time, under this sub-section,. 
finality only attaches to the actual decision 
with regard to jurisdiction and not to any 
incidental finding on which: that decision 
may be based. The general principles which 
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‘regulate the scope of the authority of the 
Civil Court with regard to Debt Settlement, 
Boards in Bengal have been summarized by 
‘Ghosé, J. as follows in Nur. Miya v. Noakhali 
Nath Bank Ltd. (1). 

“In some of the reported cases, this Coart has poitted 
-ouf that the Act has set up its own tribunal and has 
daid down the principle that whexe the Act has expressly 
provided that certain matters are to be decided by that 
‘tribunal the Civil Court must refrain from, going into 
‘those matters, but where there is no express provision 
in respect of the tribunal under the’ Act, the ordinary 
-Court must act in the exercise of its powers.” 

If the principle formulated above be ap- 
plied in respect of the order of the Board, 
dated April 11, 1938, it appears that finality 
only attaehes to the order in so far as it 
‘purports to decide that the Board had no 
jurisdiction to deal with the matter, but, in 
so far as the order may have purported to de- 
-cide whether the alleged debt was in exis- 
tence or its amount, no finality would attach 
‘thereto. If it had®* been the intention of the 
Legislature to confer exclusive. jurisdiction 
upon Debt Conciliation Boards to decide 
-questions of fact with tegard to the existence 
‘or amount of debts, some provision on the 

- lines of s. 18, Ben. Agri. Debtors Act, would 
“have been inserted in the statute-but this has 
not been done. In my judgment therefore 
even if the decision of. the Board, dated 
April 11, 1938, could: be regarded as a deter- 
‘mination to the effect thet the alleged debt 
‘did not exist, this would not have the effect 
of ousting the jurisdiction of the Civil Court 
under s. 8 (3) of the Act. Further, the matter 
clearly does not come within the purview of 
s. 16 of the Act. This contention must ac- 
cordingly be overruled. Finally, it has been 
argued by the learned Advocate for the ap- 
pellants in this.case that the Civil Court 
should have suspended all further proceed- 
ings in the matter under the provisions of 
s. 21 (1), Assam Debt Conciliation Act, which 
is in the following terms : - 

“When an applicalion has been made to a Board 
“under s. 4, any suitor other proceedings then pending 
before a Civil Court in respect of any debt for the settle- 


“ment of which application has been made shall be sus- 
pended until the disposal of the application.” 


It is true that the debis in respect of the 
decree for Rs. 666 which was obtained on 
February 7, 1934, was included in the ori- 
ginal application to the Debt Conciliation 
Board, but the order of the Board which was 
. recorded on April 11, 1938, must be regard- 
ved as disposing of the application in respect 
of that particular debt inasmuch as. -it 
-mounted to a decision that the Board had 
-no jurisdiction to deal with the matter. It 
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therefore follows that the Civil Court was 
under no obligation to suspend the execution 
proceedings in connection with that decree 
after the order of April 11, 1938 had been 
recorded by the Board. In my view the de- 
cision of the lower Appellate Court is correct. 
I consider that the appellants have failed to 
show that the application, dated September 
13, 1938, was time-barred and it is also clear 
that the jurisdiction of the Civil Court to deal’ 
with this matter has not been curtailed by. 
anything contained in the provisions of the 
Assam Debt Conciliation Act of 1936. The 


‘judgment of the lower Appellate Court is 


therefore affirmed and this appeal is dismiss- 
ed with costs. The hearing fee is assessed at 
3 gold mohurs. 


D. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 591 of 1940 
January 7, 1941 
: ALMOND, J.C. 
WAOE MASJID—DEFENDANT—PETITIONER 
versus 
SARDAR KHAN SHARIF KHAN— 
— PLAINTIFF AND ANOTHER—DEFENDANT 
— RESPONDENTS 
Civil Procedure Code (Act V of 1908), ss. 10, 151, 
115—Order under s. 10 refusing stay of subsequent 
suit pending previous one — Order though not open 
to revision held could be interfered with under 
5 The defendant B did not object to the valuation put 
by plaintiff A of the suit at Rs. 300 but later on when 


. apparently he thought that he had not raised a defence 


which might have been of benefit to him he approaclied 
another Court over the same subject-matter, put a 
valuation of Rs. 1,200 and virtually created a situation 
in which conflicting decisions may be given by two 
The Court in which the subsequent 
suit was filed by B, refused to stay it unders. 10, 
Civil P. C., pending the previous suit on the ground that 
the Court in which the suit was previously instituted by 
A had no pecuniary jurisdiction to try it : . 

Held, that the order of the Court under s.10 refusing 
to stay subsequent suit was an interlocutory one and it 
could not be subject of revision. The powers conferred by 
s. 151, Civil P. C., should not be exercised lightly but 
the case was eminently one in which they should. be 
exercised in order to avoid “an idle multiplicity of suit” 
by ordering the subsequent suit to be stayed pending 
93 Ind. Cas 285(1), 
182 Ind. Cas. 234 (2) and 113 Ind. Cas. 783 (3), referred 
to. . 


C. R. from an order of the Sub-Judge, 
First Class, Peshawar, dated October 26, 


and Lala Lal 
b 


- 1940- 


Kazi Mohammad Shafiq 
Chand, for the Petitioner. 
Kazi Mohtadulla, for Respondent No. 1. 
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Order.—This is an application for revi- 
sion of the order of the Sub-Judge, First 
Class, Peshawar, refusing to stay under 
s. 10, Civil P. C,, a suit pending in his Court. 
The prayer in revision is that I should make 
an order staying the suit under the provi- 
sions of ss. 10 and 151, Civil P. C. The facts 
of this case are as follows: OnJuly 5, 1939, 
.Wagqf Masjid. and Hujra through Ghulam 
Sarwar Khan brought a suit against Sardar 
for possession of a house. He alleged that 
he was the mutwalli of a certain wagf which 
owned 300 jaribs of land, that in order to 
arrange for the cultivation of this land he 
had built the house in suit in 1933-34 and 
had put the defendant, Sardar, who was cul- 
tivating some of the waqf land in possession 
of the house on condition of his paying 
Khakshora, Tora and other customary dues, 
that as Sardar did not cultivate the land in 
accordance with the plaintiff's wishes, he 
ejected him from the land in 1987, that he 
now required possession of the house which 
Sardar refused to give denying the owner- 
ship of the plaintiff. He therefore prayed 
for possession of the house and for Rs. 100 on 
account of Khakshora and Tora. He valued 
the suit at Rs. 300, i, e., Rs. 200 value of the 
house and Rs. 100 value of the other relief 
claimed. This case was pending in the Court 
of the Sub-Judge, Fourth Class, Charsadda. 
On July 18, 1939, Sardar putin his written 
statement in which he denied the allegations 
of the plaintiff and alleged that he had been 
in possession of the site on which the house 
is built for more than 12 years, that he had 
spent a considerable amount of money in 
filling and levelling the site and had then 
built a house upon it. He denied that the 
plaintiff was the owner of the house. He 
further alleged that he was entitled to im- 
provements and that the suit was time-bar- 
red. As regards the valuation of the suit he 
merely said that the matter was a question of 
law. f 

The suit proceeded in that Court and had 
not yet been decided when on January 15, 
1940, Sardar brought a suit against Waqf 
Masjid and Hujra through Ghulam Sarwar 
Khan and, secondly, Abdul Hinan. This 
suit was transferred to the Court of the Sub- 
Judge, First Class, Peshawar. Sardar sued 
for a declaration that the house which is 
admittedly the subject of the first suit was 
situated in Khasra No. 130 and notin No. 129, 
that the plaintiff was the owner in possession 
for 14 years and that defendant No. 1 had 
no connection with the house. He valued the 
suit for purposes of jurisdiction at Rs. 1,200. 
In his plaint he alleged that the house in 
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dispute was situated in Khasra No; 130 which: 
“he had acquired from defendant No. 2, 
Abdul Hinan, by an oral eXchange „more: 
than 12 years ago, that he had subsequently 
built on the site, that he had spent much 
money on levelling the site, that as a pre- 
caution agaiust any dispute arising between 
his heirs and Abdul Hinan an exchange 
deed was written on November 15, 1937 to 


_ give effect to this exchange and.that a muta- 


tion was attested thereon on May 1, 1939. He- 
then referred in paras.5 and 6 to the suit . 
pending in Charsadda and alleged that de- 
fendant No. 1, i. e., Ghulam Sarwar Khan 
had brought a suit and was trying to , prove. 
in that suit that the house was situated in 
Khasra No. 129 and not in No. 130, that 
Ghulam Sarwar Khan was making an en- 
tirely unjust attempt to get a decree against 
him and therefore the necessity for a decla- 
ratory suit had arisen. The declaration 
which he asksd for was- that the house in 
dispute was situated in Khasra No. 130 and 
not in Hhasra No. 129 and that defendant 
No. 1 had no connection with it. 

In his written statement, the defendant 
Ghulam Sarwar Khan reiterated the case 
which he had set up as plaintiff in the 
Charsadda Court and said that the exchange 
deed of November 15, 1937, was not really am 
exchange deed at all.but it had been drafted 
as an exchange deed in order to defeat pre- 
emptors“and that he himself had brought 
asuit for pre-emption of the land mention- 
edin that document. He further” alleged 
that the land referred to in that document 
was not the same as the one which was 
covered by the house which was in dispute 
between him and the defendant. He asked 
that the suit should be stayed unders. 10, Civil 
P. C. Abdul Hinan was proceeded against ex 
parte. The Subordinate Judge of the first 
class, Peshawar issued a commission for the 
valuation of the house and came to the con- 
clusion in, spite of the report of the Com- 
missioner that it was worth Rs. 1,200. .He 
therefore held that he could not stay the 
suit under s. 10, Civil P. C., asthe Court at 
Charsadda being empowered to hear cases 
only up to Rs. 1,000 was not a Court which 
had jurisdiction to grant the relief claimed. 
by Sardar. 

In the revision application before me 
learned Counsel for respondent Sardar has 
argued that as the order of the trial Court. 
is an interlocutory one, it cannot be subject 
of revision in view of many rulings of this 
Court. That contention is undoubtedly cor- 
rect as it has frequently been held in this 
Court that no revision application can lie 


2706 


against an interlocutory order. The question: 


is therefore whether I should interfere under ° 


the provisions Of s. 151, Civil P. C. That. 
course has been taken in circumstances some- 
what similar to those of the present casesin 
three cases to which I have been referred. 
by learned Counsel for the petitioner. The 
are, Harnand Lal v. Chaturbhuj (1), Mehtab 
Shah v. Alt Haider Shah (2) and Kodu Mal 
Jethanand v. Tilakram (8). In the first of 
these cases it was held that the High Court 
had inherent powers to make an order under 
s. 151, Civil P. CO. In the second case it was 
held that the High Court could make the 
order under s. 115, and inthe last case re- 
ference was merely made to the inherent 
powers of the Court and its power of super- 
intendence. In my opinion, the present case 
is clearly one in which the powers confer- 
red by s. 151 should be employed. The sub- 
ject-matter' in the®*two suits. is obviously 
identical. In the case which was instituted 
in the first instance Sardar did not object to 
the valuation of the suit put upon it by 
Ghulam Sarwar Khan but later when appa- 
rently he thought that he had not raised a 
“defence which might have been of benefit 
to him he approached another Court over 
the same subject-matter, put a valuation of 
Rs. 1,000 on to the suit and virtually creates 
„a situation in which conflicting decisions 
may be given by two different Cou} ts. The 
powers conferred by s. 151, Civil P. es 
‘should not be exercised lightly but I think 
the present case ig eminently.one in which 
‘they should be exercised in order to avoid 
‘what has been described as “an idle multip- 
licity of suits.” For these reasons I accept 
‘this application and under the provisions of 
8.151, Civil P. ©., direct that the proceed- 
ings in the Court of the Sub-Judge, Pesha- 
war, be stayed pending the decision ofthe 
suit in the Charsadda Court. The petitioner 
will have his costs of his application in this 
‘Court and Pleader’s fee is fixed at Rs. 16. 


D. Application accepted. 

(1) A I R 1926 All..212; 93 Ind. Cas. 285; 48 A 356; 
‘24 A L J375. e 

(MAIL 


R 1925 Lah. 144; 82 Ind. Cas. 234. 
R 1929 Lah. 12; 113 Ind. Cas. 783; 10 Lah. 
470. : 


z 


CHAN WAN HONG TONG V. A. K. A. C. T: V. CHETTYAR (RANG.) 


194 I C. 


RANGOON HIGH COURT . 
First Appeal No: 99 of 1939 
April 4; 1940 $ . 
Mya Bu AND Moszgty, JJ. | ' 
CHAN WAN HONG TONG—APPELLANT' 
VETSUS 2 i 
A. K. A. C. T. V. CHETTYAR— 
: RESPONDENT 

Transfer of Property Act (IV of 1882), s. 53—Suit - 
under, impeaching mortgage or sale—Burden. to show 
that they are colourable transactions is on plaintiff 
—Evidence Act (I of 1872), ss. 101, 114—All evidence 
on record—Onus is immaterial—Party in possession 
of important documentary evidence, withholding it— 
Presumption. 

Where a suit is brought under s. 53, T. P. Act, im- 
peaching a mortgage or sale, the burden is on the 
plaintiff to show that the transaction was only a 
colourable transaction by proving inadequacy or ab- 
sence of consideration and other circumstances suggest- 
ing that the sale or the mortgage was not meant to be 
acted upon. 105 Ind. Cas.788(1) and 137 Ind. Cas. 
879 (2), relied on. [p. 271, col. 2.) 

It is academic to argue the question of burden of 


proot at a stage when all the evidence is on record.. [p. 
272, col. 1.) 

Even if the burden to prove something does not lis 
on a party, the Court can draw an adverse inference : 
if such party having important documentary evidence 
in his possession throwing light on the fact with- 
holds it from Court. 39 Ind. Cas. 659 (3), 50 Ind. Cas., 
775 (4) and 114 Ind. Cas. 592 (5), relied on, 


Mr. Cowasjee, for the Appellant. 
Messrs. Clark and P. K. Basu, for the Res: 
poneent. . : 


Mosely, J.—In Suit No. 8 of 1934 of the 
District Court of Pyapon the A. K, A.C. T. 
V. Chettyar Firm sued Chan Wan Hong 
Tong, a Chinese merchant, under O. XXI, 
r. 63, and under s. 53, T. P. Act, for a decla- 
ration that certain properties which Maung 
Sein Done alias Chan Cheing Tong, a China- 
man, purported to have first mortgaged and ` 
then sold to Chan Wan Hong Tong were 
liable to attachment and sale in satisfaction 
of the Chettyar firm’s decree. In Civil Regu- 
lar Suit No. 10 of 1935 of the same Court 
Chan Wan Hong Tong sued the Chettyar 
firm and Maung Sein Done, under s. 77, 
Regis. Act, to have a sale deed registered. 
The suits were consolidated and tried toge- 
ther in the suit brought by Chan Wan Hong 
Tong, who is referred to in the judgment 
briefly as “the plaintiff.” On the date fixed, 
for hearing, Chan Wan Hong Tong's wit- 
nesses were ready, but not those for the 
Chettyar firm, and by consent Chan Wan 
Hong Tong produced his evidence on all the 
matters in issue in both suits, though it was 
for the Chettyar firm in their suit to prove 
that the transactions which they’ gmpugned 
were, as they alleged, sham or fraudulent or 
collusive. The attachments made by the | 
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“Ohettyar firm had previously been: removed 
in Civil Miscellaneous No. 19 of 1934 of the 


District Court. The learned Judge found in- 


the course of detailed and careful judgment 
that the transactions between Chan Wan 
Hong Tong and Maung Sein Done were not 
genuine but only colourable, benami and 
fraudulent, and that they were void against 
the creditors of Maung Sein Done. For _ this 
reason he refused to direct that the sale 
deed be registered, thinking it unnecessary 
to discuss other questions raised in the suit 
for registration of the sale. deed. Civil Regu- 
lar Suit No. 10 of 1935, was, therefore, dis- 
missed. i 

Chan Wan Hong Tong has filed two sepa- 
rate appeals against this decree. We are here 
considering Civil First Appeal No. 99 of 


1939, an appeal brought by Chan Wan Hong: 


Tong against the decree in Civil Regular 
Suit No. 8 of 1934 declaring that the sale was 
a sham-and fraudulent transaction. The pro- 
perties in question, a house in Pyapon and a 
single holding measuring 289 odd acres in 
Pyapon township, were attached by the 
Chettyar firm on November 29, and Decem- 
ber 2, 1933 in Civil Execution Case No. 64 
of 1933. One application for removal of the 
attachment (Civil Miscellaneous No. 58 of 
. 1933) was dismissed as it was not filed by an 
authorized agent. The Judge’s reasons arè 
summed up at pp. 35 and 36 of his judgment. 
The consideration for the sale deed of May 
6, 1932, said to be Rs. 66,255, issaid to have 
been the principal and -interest onthe deed 
of mortgage for Rs. 50,000, a duly registered 
deed of February 27, 1930. The considera; 
tion for the mortgage is said to have been 
the amount due on Ex. W, promissory note 
for Rs. 50,000 at Re. 1-4-0 per cent, executed 
on August 1, 1928. Exhibit W again is said 
to have been the consolidation of the amounts 
due on, two promissory notes, Ex. B of March 
5, 1927, for Rs. 30,000 in favour of Shaung 
Ah Wan Ma which issaid to be the Burmese 
equivalent of Seong Wan, and Ex. C of De- 
sembe 9, 1927 for Rs. 20,000. These again 
are said to have been renewals of old 
promissory notes. Exhibitt C is said to have 
been a renewal of Ex. V, promissory notes 
for Rs. 20,000 at Re. 1-4-0 per cent. of De- 
cember 12, 1924. It is said that the pro- 
missory note of which Ex. B was a renewal 
is lost. ; 

The main contention in this appeal.is 
that the Judge wrongly put the burden of 
proof on Chan Wan Hong .Tong, and that 
the evidenee on the. record did not show 
that the transaction was a fraudulent or 
eolourable ‘one. The learned Judge found 
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that Ex. V could not have been executed on. 
the date which it bears. The Judge did not 
believe the evidence as to the esecutiop eof 
Exs.-B and C promissory notes, nor the evi- 
denee as to their being the -consideration for 
the mortgage deed. The Judge gave reasons 
for holding that the mortgage deed - itself 
wab a sham transaction, and that therefore 
there was no consideration for thesale. In 
my opinion, the Judge came to the only 
possible conclusion on the evidence. I shall 


.therefore review the evidence on those tran- 


sactions as briefly as possible, but dwell a 
little on the evidence as to possession after 
the sale on which less has been said» (After 
reviewing the evidence His Lordship proceed- 
ed.) It has been contended in argument that 
the Judge constanty referred to Chan Wan 
Hong Tong as “the plaintiff” throughout the 
course of his judgment, and it is suggested 
that the Judge wrongly ca%t the -burden- of 
proof on Chan Wan Hong Tong. 

As regards the genuineness of the trans- 
actions in question there is: nothing to sup- 
port this line of argument. Chan Wan Hong 
Tong was referred to as “the plaintiff’ mere- 
ly because he started both cases. The Judge 
did not say in so many words on what side 
the burden of proof lay, but he clearly *indi- 
cated his opinion that the evidence did not 
merely show that it was not proved: that the 
transactiops were genuine. The Judge came 
to the further conclusion that the evidence 
was sufficient tosshow that the transactions 
were not genuine. The Judge did not-have 
the advantage of hearing the evidence, but I 
entirely agree with the conclusions which he 
drew. They were not conjectures founded 
on mere suspicion ; they were reasoned con- 
clusions arising from the evidence in the 
case. The'burden of proof was, of course, 
initially on the Chettyar firm to show- that 
these transactions were not genuine. It is 
true that the sale deed had not been proper- 
ly registered. But when Chan Wan Hong 
Tong relied ons. 53-A, T. P. Act, to cure that 
defect it was again for the Chettyar firm to 
show that the registered mortgage deed was 
not good consideration ‘for the sale. It was 
for the Chettyar firm to show that the mort- 
gage was only a colourable transaction by 
proving inadequacy or absence of considera- 
tion and other circumstances suggesting that 
the sale was not meant to be acted upon: 
see V. E.-A. R. M. Firm v. Maung Ba Kyin 
(1), at p. 855; a decision of their Lordships 


(1) 5 R 852, (885); 105 Ind. Cas. 788;4 OW N 
926; 53 M L J 388; AIR 1927 PC 287; 29 Bom. L 
R oe N 28; 46 OLJ 349; 27 LW 447 
(PO). 


273 


of the Privy Council. If the defendants put 
forward a substantial case it was then fof 
the plaintiff to rebut it by proof of the 
genuine character of the sale. I agree with 
what was said in Appathurai Chettiar v. 
Vellayan Chettiar (2), as to the meaning of 
the above ruling. mae i 

In this case the substantive evidence for 
the defendants showed that Maung Sein 
Done was heavily embarrassed at the time 
of the mortgage sued upon, and that he 
was being pressed for repayment by respond- 
dent No. 1 Chettyar, and it also showed that 
part of the plaintiff’s evidence relied upon 
(Ex. V)*was a fabrication. It showed that 
Ex. W could not have been the consideration 
for the mortgage deed. The rest of the 
evidence for the defence consisted of admis- 
sions elicited .from the plaintiff and his 
witnesses in cross-examination. It is acade- 
mic-to argue the Question of burden of proof 
at this stage when all the evidence is on 
record and the plaintiff's evidence itself has 
shown that the plaintiffs case was a false 
one. 


Much argument has been adduced in an 
endeavour to say that no presumptions should 
be drawn from the gaps in the evidence 
for Chan Wan Hong Tong because the 
burden was not upon him, and that it was 


for the defence to show substantively that. 


his case was false. On this I woWld like to 
quote some observations of their Lordships 
of the *Privy Council in Murugesam Pillai 
v. M. D. Gnana*Sambandha Pandara San- 
nadhi (3) at p. 408 viz. : 


“A practice has grown up in Indian procedure 
of those in possession of important documents or in- 
< formation lying by, trusting to the abstract doctrine 
of the onus of proof, and failing acegrdingly to furnish 
to the Courts the best material for its decision. .With 
regard to third parties, this may be right enough ; 
they have no responsibility for the conduct of the 
suit; but with regard to the parties to the suit it is, 
in their Lordships’ opinion, an inversion of sound 
practice for those desiring to rely upon a certain 
state of facts to withhold from the Court the written 
evidence in their possession which would throw light 
upon the proposition. The present is a good instance 
of this bad practice. Itis proved in the case by the 
first witness that ‘the Mutt has regular fair day- 


books; they are not now before the Court; ledgers . 


are also maintained in the mutt.’ These ledgers and 
day-books were in the possession of the defendants 
or those of them who were heads of the institution, 
and they are not put in evidence.” 


| (2) 55 M 748; 137 Ind. Cas. 879; AI R 1932 Mad. 
302; (1932)M W N.97; 62ML J 236; 35 L W 276. 
Ind. Rul, (1932) Mad. 475. 

(3) 40 M 402 (408); 39 Ind. Cas. 659; AIR 1917 
P O6; 21 ML T 288; 32 M LJ 369; 15 A L 
J 281; 1 P L W 457; 5 L W759; 21 C W 
N. 761; 19Bom. L R456; 25 CLJ 589;(1917) MW 
N 487; 44 I A 98 (P O). Jie 
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This was followed in Guruswami Nadar 
v: Gopalasami Odayar (4) where the head- 
note reads : 


“Held, that, assuming that the onus of proving the 
binding nature of the debt lay on the plaintiffs even 
in the case of a trade carried on as joint family 
business, it was shifted to the defendants on account 
of the presumption arising against them by their 
omission fo produce their accounts called for by 
the plaintifis, a presumption which arises against 
them whether the plaintiffs have any evidence. or 
mot.” 


Then in Rameshwar Singh v. Bajit Lal 
Pathak (5) at p. 99 their Lordships made the 
following remarks : f 
- “In the change of attitude on the part of the defence 
and in its failure to produce documents presumably 
available and probably decisive one way or another 
if examined, the learned Judges saw a design on 
the part of the defendant to take advantage of the 
abstract doctrine of the burden of proof upon a 
plaintiff in ejectment. 

' Their Lordships, in agreement with the High Court, 
consider that the excuses made by the defendant for 
the non-production of those documents are unsatis- 
factory, and unreliable, and, like the learned Judges 
of the High Court, they consider that their non- 
production is due to the fear that, if produced, they 
would either establish the plaintiff's claim, or in view 
of the defendańt’s admission as to the existence 
somewhere within the village of three jotes of the 
plaintiff of the area assigned would lead to a success: 
ful claim, albeit in another suit, which would be 
more serious for the defendant than that made in this. 
suit. Their Lordships would refer to the views of the 
Board on this subject ae bv Lord Shaw when : 
delivering the judgment of the Board in Murugesam 
Pillai v. M. D. Gnana Sambandha Pandara San- 
nadhi (3) and would again endorse them. In their 
Lordships’ judgment the learned Judges of the High 
Court were well warranted in finding further con- 


‘firmation of the plaintiff’s evidence in the defendant's 


reticence and inconsistency.” | : 

. In the present case, Chan Wan Hong 
Tong failed. to produce the accounts of his 
firm for 1924-32, to show any payments 
made by him on the promissory notes in 
question and any repayments towards them. 
The practice of Chinese firms of keeping 
and preserving books of account carefully 
is well known and has been recognized in 
a pronouncement in a recent case of their 
Lordships of the Privy Council on appeal 
from this Court. As their Lordships remark- 
ed in another case, Robins v. National Trust 
Co., Lid, (6) at p. 520: 

“Onus as a determining factor of the whole case 
can only arise if the tribunal finds the evidence pro: 
and con so evenly balanced that it can come to no 
such conclusion. Then the onus will determine the 


matter. But if the tribunal, after hearing and 
weighing the evidence, comes to a determinate con- 


(4) 42 M 629; 50 Ind. Cas. 775; A I R 1919 Mad, 444; 
36 ML J 568; 9 L W 547; (1919) M WN 301. 

(5) A IR 1929 P C 95, (99); 114 Ind. Cas. 599; 33: 
OWN 430; 29L W501; 490 L J 308:6 OW N 
423; 31 Bom. L R 721; (1929) A L J $1 (P O). 

(6) (1927) A C515, (520); 9L J POSE 1377, T 
1; 71 S J 158; 43 T L R 243 i 
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clusion, the onus has nothing to do with it and need 
not be further considered.” aes 


Ihave no doubt that the learned Judge 
of the trial Court came tothe proper con- 
clusion when he found: that the transactions 
between Chan Wan Hong Tong’s firm and 
Sein Done were merely sham and collusive. 
This appeal will be dismissed with costs. 


Mya Bu, J.—I concur. f 
D. Appeal dismissed. 


PATNA HIGH COURT . 
Special Bench 
Miscellaneous Judicial Case No. 4 of 1940 
December 18, 1940 
Harriss, C. J., DHAVLE AND 
MANOHAR LALL, JJ. 
Kumar BADRI NARAIN SINGH, 
KreErER or HAZARA MEMORIAL 
PRESS, GAYA— PETITIONER 
. VETSUS | 
CHIEF SECRETARY to GOVERNMENT 
- or BIHAR—RESPONDENT 

Press (Emergency Powers) Act (XXIII of 1931), s. 4 
(1) (a) and (d)—Common sense interpretation must be 
given to document complained of — Poem entitled 
-“Labourers, the mainstay of the world”, urging 
labourers not to tolerate ‘exploitation of their masters 
and inciting bloody revolution and destruction of pre- 
sent social order by force—Poem held fell under s. 4 
(1), el. (a) and not under cl. (d). 

A ‘common sense interpretation must be given to the 
document complained of namely, the impression it gives 
toa man of ordinary common sense. 172 Ind. Cas. 906 
(3), relied on; [p. 276, col. 1.] 

In order to show that certain words come under s. 4 
(1) (a) of the Press (Emergency Powers) Act, it is 
unnecessary to show that the words tend to incite to, or 
to encourage. the commission of a particular offence or 
offences. It is sufficient if they tend to incite to or 
to encourage the commission of cognizable offences of 
violence in general. [p. 275, col. 2.) 

“A poem in Hindi was entitled ‘‘Labourers—the 
mainstay of the world.” It began emphasising that 
labourers are the mainstay of the present world and 
then proceeded to describe their unfortunate and pitiful 
lot. The author subsequently pointed out that t ough 
speechless today, when organized they would be as 
‘powerful as millions and this portion of the poem ended 
with these words: “Why are you helplessly tolerating 
the exploitation of your masters”. The remaining lines 
were as follows :° 

“Labourers. Raise now the cry of Revolution. 

The heavens will tremble, the Universe 

Will shake and the flames of revolution i 

Will burst forth from land and water. You who 
have been'the, object of exploitation, 

Now dance the fearful dance of destruction on 
this earth.. _ 

Truly, labourers. Only total destruction will ereate 
a new world order and that will bring happiness 
to the whole world”: 

Held, that the words ‘‘masters or exploiters” are too 
wide and vągue to denote a definite or ascertainable 
‘class soas to come within cl. (d) of s.4 (1) of the 
‘Act. 141 Ind. Cas. 78001), relied on., [p. 274, col. 2.] 
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Held, further that the. poem contained words tending 


e toincite toor to encourage bloody revolution, and the, 


destruction of the present social ordér by bloodshgd and 
force and clearly came within s.4 (1) (a) ofthe Act. 
151 Ind. Cas. 943 (2), distinguished. + 172 Ind: Cas: 906 
(3), explained. [p. 275, col. 2.] 


Messrs. Sarjoo Prasad and Basanta 
Chandra Ghosh, for the Petitioner. 


The Advocate-General, for the Crown. 


Harries, C. J—This is an application 
under s. 23, Press’ Act, (Act XXIII of 
1931); by- Kumar Badri Narain Singh, the 
keeper of the Hazara Memorial Press, Gaya, 
to set aside an order of the Provincial 
Govt. demanding security of Rs.°1,000 from 
the applicant as keeper of the said Press. 
The Provincial Govt. has appeared by the 
Advocate-General who opposes ‘the applica- 
tion. As required by s. 24, Press Act, this 
Special Bench has bgen constituted to 
hear the application. The applicat was 
served with a notice under sub-s. (3) of s. 3, 
Press Act, on December 15, 1939, calling 
upon him to deposit with the District 
Magistrate of Gaya.on or before January 
13, 1940, security to the amount of Rs. 1,000 
in money or in Govt. securities. This 
notice alleges that the Hazara Memorial 
Press was used for the purpose of printing 
matter set out in the schedule which was. 
of the nature described in cls. (a) and (d) of 
sub-s. (ip, of s. (4), Press Act. The schedule 
sets out poems in Hindi published in the 
“Chingari” dated November 6, November 13, 
and November 20, 1939, and in the issue 
of December 4, 1939. Itis now conceded 
that the petitioner was not responsible for 
the publication of the articles in the month 
of November 1939, but it is admitted that 
he was responsible for the publication of 
the poem in the issue of the “Chingari” of 
December 4, 1939. The case is, therefore, 
confined to -the poem published in the 
“‘Chingari” on’ December 4, 1939. Section 3 
(3), Press Act, 1931, is in these terms: 

“Whenever it appears to the Provincial’ Govt. that 
any printing press kept in any place in the territories 
under its administration, in respect of which security 
undér ‘the provisions ‘of this Act has not been 
required, or having been required has been refunded 
undér -sub-s. (2), is-used for the purpose of print- 
ing or-publishing any newspaper, book or. other 
document containing any words, signs or visible 
‘representations of the nature described in s. 4, sub- 
s. (1), the Provincial Govt. may, by notice in 
writing to the keeper of the press stating or des- 
cribing such words, signs or visible representations, 
order the keeper to deposit with the Magistrate 
within whose jurisdiction the press is situated security 
to such an amount not being less than five hundred 
or more than three thousand rupees. as. the Pro- 
.vincial Govt. may think fit to require, in money 
or the equivalent thereof in securities of the Central 
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Govt. as the 
choose,” 


Sub-şection (4) ‘of this section requires 
that the notice referred to in s. 3 shall 


person making the deposit may 


appoint a date, not being. sooner than the. 


tenth day after the date of the issue of the 
notice, on or before which the deposit has 
to be made. In the present case the petis 
tioner was called upon to make the deposit 
on or before January 13, 1940. Section 4 (1) 
of the Act is as follows: a i 

“Whenever it appears to the Provincial Govt. 
that any printing press in respect of which any 
security has been ordered to be deposited under s. 3 
is used for the purpose of printing or publishing 
any newspaper, book or other document con- 
taining any words, signs or visible representations 
which— 

(a) incite to or encourage, or tend to incite toor 
to encourage, :the commission of any offence of 
murder or any cognizable offence involving violence, 
oF * * 2s * „o 
or which tend, directly or indirectly : 

(d) to bring into hatred or contempt His Majesty 
or the Govt. established by law in British India or 
the administration of justiĉe in British India or any 
‘lass or section of His Majesty’s subjects in British 
India, or to excite disaffection towards His Majesty 
or the said Govt....” sons i 


In the present case the notice alleges 
that the poem published in the issue of the 
“Chingari’ dated December 4, 1939, contain- 
ed words falling within cls. (a) and (d) of 
this section. Section 23 (1) of the Act is in 
these terms : ` 

“The keeper of a printing press who has been 
ordered toedeposit security under sub-s. (3) of 8. 3, 
or the publisher of a newspaper who has been ordered 


to deposit security under.sub-s. (3) of s. 7, orany | 


person having an interest in any property in respect 
of which an order of forfeiture has been made under 
s. 4, s. 6, s. 8, s. 10-or s. .19, may, within two 
months from the: date of such order, apply to the 
. High Court for the local area in which such order 
was made, to set aside such order, “and the High. 
Court shall decide if the newspaper, book or other 
document in respect of which the order was made 
did or did not‘ contain. any words, signs or- visible 
o en of the nature described in s. 4, sub- 
8. . 

Section 25 provides that if a Special Bench 
of the High Court constituted under s. 24 is 
not satisfied that the words contained in 
the newspaper, book ér other document in 
respect of which the order under s. 4, sub- 
s. (1), was made, it shall set aside the order. 
From these sections, it is clear that what 
the Bench has to decide is whether the 
poem ‘published in the issue ofthe ‘Chin- 
gari,” dated December 4, 1939, contains 
words falling within cl.. (a) or cl. (d) of 
s.4(1). The poem published on December 
4, 1939 is entitled ‘“Labourers—the mainstay 
of the world.” It begins emphasising that 
labourers are the mainstay of the present 
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world: and then proceeds to describe their. 
“unfortunate and pitiful lot. “When. the 
scorching summer midday sun burns they 
are- found toiling in the open fields and 
khalihans to provide food for others. They 
work day and night, still their children 
are hungry and the labourer has even. no. 
clothes to cover the body of his young 
wife. On the other hand, the masters are , 
enjoying the fruits of their labour. This 
portion of the poem ends with the words; 
“O! helpless and poor labourers.” The tone: 
of the poem then suddently changes and the 
author points out that so far from ‘being 
helpless the labourers are all powerful and 
are the life and soulof the universe. Though 
speechless to-day, when organized they will: 
be as powerful as millions and this portion 
of the poem ends with these words: ‘‘Why 
are you helplessly tolerating the exploitation 
of your masters?” -Up to this, the poem 
contains no matter which can possibly be 
suggested to fall within cls. (a) and (d) of 
s. 4 (1), Press Act. It is, however, contended 
that the remainder of the poem. does con- 
tain such matter. The remaining lines are- 
as follows: eos í 
“Labourers. Raise now the cry of Revolution. 
The heavens will tremble, the Universe 
Will shake and the flames of revolution 
Will burst forth from land and water. 
* - have been the object of exploitation, 
Now dance the fearful dance of destruction on 
this earth . sa bce 
Truly, labourers. Only total destruction , will 
create a new world order and ‘that will bring 
happiness to the whole world.” | 


On behalf of the Provincial Govt. it has 
been contended that this portion of the 
poem does contain words which incite to or 
encourage, or tend to incite to or to encour- 
age, the commission of murder or cognizable 
offence involving violence. It is further 
contended that the words tend, directly or 
indirectly, to bring into hatred or contempt 
a class or section of His Majesty’s subjects 
in British India, namely the masters or 
exploiters. In my judgment, it cannot be 
said that these words tend to bring into 
hatred or contempt any class or section of 
His Majesty’s subjects. The words “masters 
or exploiters” are too wide and vague to, 
denote a definite or ascertainable class so 
as tocome within cl. (d) ofs. 4 (1) of the 
Act: see Maniban Liladhar Kara v. 
Emperor (1). The Advocate-General very 
properly conceded that he could not serious- 
ly contend that the poem complained of came 
within the mischief of s. 4 (1) (d) of the Act. 

(1) 57 B 253; 141 Ind. Cas. 780; A I R #933 Bom. 65; 


“34 Or. ‘LJ 231; 34 Bom. L R 1642; Ind. Rul. (1938) 
Bom: 153; (1933) Cr. Cas. 182, ' i 


You whö 
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The question’ however -remains whether the 
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words tending to incite to or to encourage 


poem contains words falling within s. 4 (1) (a) *bloody revolution such would not be words 


of the Act. : eo 

The contluding portion of the poem begins 
with .the words ‘Labourers. Raise now the 
cry of Revolution,’ and these words may 
in themselves well suggest violence. Mr. 
Sarjoo Prasad who appeared on behalf of 
the petitioner contended however that “‘re- 
volution” does not necessarily involve either 
violence or bloodshed. A revolution may be 
a bloodless and a peaceful one, and he has 
contended that such is the revolution con- 
templated by the author of this poem. It is 
urged that all.the ‘words amount ito isan 
exhortation to the labourers to bring about 
a change in the social order by legitimate, 
constitutional and peaceful means. It ap- 
pears to me however that if that was the 
object of the author .of this poem, then he 
had used language singularly inappropriate 
for his purpose. He urges the labourers to 
raise the cry of revolution, and the conse- 
quence of that cry would be that the heavens 
would tremble, the universe would shake 
and the flames of revolution .would burst 
forth from land and water. Mr. Sarjoo Pra- 
sad has strenuously urged that the Court 
must permit considerable poetic license in 
poems of this kind ; but it is to be observed 
that the imagery employed by the poet in 
this part of the poem is not the imagery 
of peace or constitutional change but the 
imagery of terrible violence. The revolution 
is likened to an earthquake causing the 
- heavens to tremble and the universe to 
shake and it is then likened to an eruption 
causing the flames of revolution to burst 
forth from land and water. The revolution 
contemplated by the poet is clearly revolu- 
tion through violence. The poet then urges 
the labourers who have been thé object of 
exploitation to dance the fearful dance of 
destruction on this earth and then con- 
cludes by pointing out that total destruction 
alone would create the new world order 
which will bring happiness to the labourers. 
If the revolution contemplated was a peace- 
ful bloodless one, why call upon the labou- 
rers to dance the fearful dance of destruction 
and insist that total destruction alone must 
precede the new world order? This is 
obviously an exhortation to.the labourers 
to destroy the existing social order and to 
destroy it by force and violence. Then and 
only then will anew world order be possi- 
ble and happiness for the toiling masses 
achieved. e 

Mr. Sarjoo Prasad then contended that 


even if this portion of the poem -contained - 


within s. 4 (1) (a) of the Act. His contention 
was that words tending to incite to or en- 
courage general violence were not sufficient 
to come within the mischief of s. 4 (1) (a). 
The words used must tend to incite to or to 
eficourage the commission of some specific 
crime such as murder or a particular cog- 
nizable offence involving violence. In my 
judgment, words tending to, incite to or to 
encourage bloody revolution and the des- 
truction of the present social order by 
bloodshed and force clearly come within 
s. 4 (1) (a) of the Act. Bloody revolution 
and forcible and violent destruction of the 
present social order involve all kinds of 
cognizable offences involving violence and 
would in all probability involve murder. In 
my view it is unnecessary to show that the 
words tend to incite to, of to encourage the 
commission of a particular offence or offences. `’ 
It is sufficient if they fend to incite to or to 
encourage the commission of cognizable 
offences of violence in general. To accept 
Mr. Sarjoo Prasad’s contention would be to 
hold that the greater does not include the 
less. Great stress was laid by Counsel for 
the applicant on the case in Des Raj v. Em. 
peror (2),in which a Bench of that Court 
held that a revolution did not necessarily 
imply viglence and commission of cognizable 
offences involving violence. In | that case 
Des Raj was responsible for the publication 
of a poster the headline of which contained 
the words “Long, Long live Revolution.” 
The poster in question was a. mere. anno- 
uncement that it was intended to publish and 
circulate a series of pamphlets under the 
headings “Thoughts of Young men, their 
Ideas and Aspirations” containing the views 
of young men on all topics of.the day, the 
movements in the country and the forces 
working behind them. It was contended 
that the use of the words “Long long live 
Revolution” brought the poster within the 
mischief of s. 4 (1) (a), Press Act, 1931. The 
Bench, however, held that there was nothing 
in the poster to bring it within the provi- 
sions of that section. At p. 266* Agha 
Haider, J., observed : 
. “It is true that the heading itself contains the- 
word “revolution,” but revolution, even in political. 
matters need not necessarily be accompanied by blood- 
shed. A,revolution may be absolutely bloodless and 
peaceful and there is no reason why we should as-’ 
sume that in the present case the revolution in-- 
tended by the maker of the leaflet was a sanguinary or 
a violent revolution.” 


(2) ALR 1934 Lah. 264: 151 Ind. Cas. 943; (1934 
Cr. Cas. 502 (2); 7 R L 227; 35 Or. L J 1447 (2). ei 
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At p. 268* Tek Chand, J., observed : 


“The headline, of the poster however contains thee- 


words,“‘Long Long Live Revolution” and the learned 
Sessions Judge has held that this heading ‘can be 
regarded as tending to incite to, or encourage, the 
commission of a cognizable offence involving violence.’ 
It is however a matter of common notoriety that this 
slogan, whatever its original significance might have 
been, has now come to be used indiscriminately by 
all those who aim at bringing about a marked change 
in the Govt. of the country, by any means whatever, 
violent or- non-violent, constitutional or otherwise. 
“The mere use of these words, without more cannot 
therefore lead to the conclusion, that it was intend- 
‘ed to ‘produce literature advocating violence. More- 
over in this case such an assumption is clearly nega- 
tived by the contents of the poster itself which says 
that the pamphlets, which it is proposed to publish 
and circulate, will contain the views of young mén 
on ‘all topics of the day and the movements in the coun- 
try and the forces behind them’ ”. 
“In my judgment this Lahore case is clearly 
distinguishable from the case which I have 
to consider. There was nothing in the poster 
beyond the headifg which tended to incite 
to, or encourage any form of revolution, and 
there was nothing to guggest that the “revo- 
lution” there referred to was anything more 
than a peaceful-bloodless one. In fact, the 
contents of the poster strongly suggested 
that the publisher had in mind only peace- 
ful bloodless’ change.. In the present case 
however the “revolution” referred to is 
clearly a violent and terrible one, and those 
who are urged to bring it about are urged 
to dance the fearful dance of dgstruction 
and cause total destruction. of the existing 
order. <The readers are not urged to bring 
about a change but destroy the existing 
order so that a new order may arise from 
the ashes of the old world. Reliance was 
also placed by Counsel for the petitioner on the 
casein Kamal Sirkar (Ajit Ghose) v. Emperor 
(3), but in my view that case can be of no 
assistance to the petitioner. The point at 
issue’ in that.case was whether a certain 
poster fell within mischief of cls. (d) and 
(f) of s. 4 (1), Press Act, 1931. Biswas, J., 
held that in dealing with such a poster 
containing a caricature or cartoon, the com- 
mon sènse interpretation of such a docu- 
ment, namely the -impression it gives toa 
man of ordinary cofhmon sense must be 
taken. The learned Judge pointed out that 
“it is worse than useless to try to extract 
a meaning out of it by a laboured com- 
mentary.” I respectfully agree with the 
statement of the learned Judge that a com- 
mon sense interpretation must be given to 
the document complained of. The question 


(3) IL R (1988) 1 Cal. 455; 172 Ind. Cas. 906; AT 
R 1937 Cal. 691: 4L C W N 1217; 39 Cr. L J 190; 10 
RO 466, Wé ; 

*Page of A. L R. 1934-Lah.— [Ed] 7 
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to be answered always is, what impression . 
will the document or words give to a man 
of ordinary common sense? That question in. 
my view, admits only of one answer in the 
present case. A man of ordinary common 
sense reading the poem complained of in 
this case would be bound to conclude that 
bloody and fearful revolution was the only 
panacea for the ills of the exploited labour-, 
ers. He would be bound to regard the poem 
as an exhortation tothe labourers to arise 
and ‘to destory: the existing’ order by force 
and by the commission of violent crime. 
That being so, the Provincial: Govt. were 
entitled to call upon the applicant as keeper 
of the Hazara Memorial Press, Gaya, to 
furnish security under s. 3 (3), Press Act, 
and that being so, this application must fail. 
I would therefore dismiss the application. 

Dhavle, J.—I agree. How little the last 
stanza with the flames of revolution that 
are to burst forth from land and water, and 
the terrible dance (karal tandab) that is 
to be danced upon the glory of this world 
(is jaga bhaibhab par) is meant to inculcate 
peaceful operations is clear from the sum- 
ming up in the concluding lines in which it 
is emphatically asserted that total destruc- 
tion alone will introduce a new order which 
will be full of happiness; and it is noticable 
that sarbanas, the expression for ‘‘total des- 
truction,” is so simple that nobody who 
knows the language will have the smallest 
difficulty in understanding it. 

Manohar Lall, J—I agree with the ex- 
haustive analysis made by my Lord, the- 
Chief Justice, of the poem in the ‘Chingari’ 
and would dismiss this application. 


s. Application dismissed. 
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The Legislature, added the word ‘‘passed’’ in the new 
8.73 in order tomake-it clear that the words “against eè 
the same judgment-debtor’? had reference tothe decrees 

' themselves, and not to the various applications for exe- 
cution contemplated by the section. [p. 284, col. 


1J ; 

Per Iqbal Ahmed and Verma; JJ., Bajpai, J. dis- 
senting.—The expression “passed against the same judg- 
ment-debtor ” ins. 73 must be liberally construed. The 
object of s. 73 being to provide for rateable distribution 

| of assets upon which two or more decree-holders have 
equal claims, the words ‘‘passed against the same judg- 
ment-debtor’’ must, be interpreted as referring more to 
the property which a judgment-debtor represents ‘‘than 
to the person against whom execution has been 
sought. [p. 284, col. 2.] NYA 

Where therefore, a decree for certain amount has been 
obtained by X against Y on a pro-note executed by Y 
and on the death of Y one A obtains a money decree 
against Y’s son Z personally and against the assets of 
Y in the hands of Z and C the sons of Y on the basis of 
a promissory note executed by Y and Z, the decrees 
obtained by X and A are. against .the same judgment- 
debtor and s. 73 applies. 184 Ind. Cas. 589 (10), Over- 
ruled. KA 

[Case-law discussed.] 

Per Bajpai, J.—The personality, the character and 
the capacity of the judgment-debtor should not be 
ignored and undue preference should not be given to the 
property from which the assets are realized. The 
decree-holders must have obtained their decrees against 
the same persons and it may become a matter of no im- 
portance that by reason of the death of the judgment- 
debtor in one decree the property that can be seized in 
execution in both the decrees happens to be the same. 
If the two decrees are not against the same person s. 73 
would not be applicable. , [p. 290, col. 1.] 

The object underlying the enactment of s. 73, Civil 
P.C., was to prevent multiplicity of execution proceedings 
while at the same time ensuring equitable distribution 
of assets between various decree-holders who had the 
right to have their decrees satisfied out of these assets. 
ava Das v. Nand Kishore (1), relied on. [p. 278, 
col. 2. : 

Section 73 enacts amere rule of procedure and nota 
rule of substantive law. It merely enactsa rule by 
which decree-holders, in specified cases, can resort toa 

. cheap and speedy procedure for the realization of their 
decrees. It does not, however, clothe a decree-holder 
witha right which he does not possess. It does not 
enlarge the rights given toa decree-holder by his decree, 
nor does it cut down the rights to which a decree-holder 
may be entitled by the decree in his favour. Section 73 
cannot therefore be invoked to entitle a decree-holder to 
satisfy his decree from assets which he could not touch 
ifs. 73 wasnot on the statute book. Conversely the 
provisions of s. 73 cannot be utilized to deprive a 
decree-holder from satisfying his decree from assets 
which he would have been otherwise entitled to follow in 
execution. [p. 282, col. 1.]. é £ 


When the phraseology of an enactment is clear and 
unambiguous and capable of one and only ane interpre- 
tation, it is not open to the Courts to give a go-by to 
-that interpretation simply with a view to carry out 
what is supposed to be the intention of ‘the Legislature. 

“But if the phraseology used is capable of two inter- 
pretations, that interpretation which is' consistent with 
the object of the enactment is. to be preferred to the. 
interpretgtion that would nullify that object. Observ- 
ations of Walsh, J. in 84 Ind. Cas. 749, relied on. [p. 278, 
col, 2.] 


e. P 
S. A. from the decision of the Civil Judge, 
Aligarh, dated July 29, 1937. f 


HOTI LAL V. OHATURA PRASAD (ABL?) 


Mr. Panna Lal, for the Appellant. 

Messrs. P. L. Banerji and |S. B. L. Gour, 
for the Responents. . 

Iqbal Ahmad, J.—The question for con- 
sideration in the present appeal is as to 
what is the true interpretation of the words 


“decrees for the payment of money passed 


against the same judgment-debtor” ins. 73 
(1), Civil P.C., and on the answer to that 
question depends the fate of this appeal. The 
facts that have given rise to the question are 
undisputed and are as follows: Hoti Lal 
plaintiff-appellant obtained a simple money 
decree (No. 59 of 1930) against one Bisham- 
bhar Sahai on the basis of a promissory note 
executed by Bishambhar Sahai. Bishambhar 
Sahai died after the passing of the decree 


and, then, his sons Navin Chandra and Abi- 


nesh Chandra were brought upon the record 
as his legal representatives, and certain pro- 
perties of Bishambhar Sahai were attached 
in execution of the decree. Makhan Lal, the 
ancestor of the contesting defendant-respon- 
dents, also held a promissory note executed 
by Bishambhar Sahai and Navin Chandra 
and, after the death of Bishambhar Sahai, he 
put that promissory note into suit implead- 
ing Navin Chandra and Abinash Chandra as 
defendants. Makhan Lal’s suit was decreed 
and a decree (No. 620 of 1931) was pased in 
his favour against Navin Chandra personally 
and against the assets of Bishambhar Sahai 
in the hands of Navin Chandra and Abinash 
Chandra. Makhan Lal put his decree in exe- 
cution and got some of the properties already 
attached by Hoti Lal sold. One of the items 
of the attached properties was sold and pur- 
chased by one Reoti Prasad for Rs. 1,325 and 
another item of the attached properties was 
sold and purchased by Makhan Lal himself 
for Rs. 1,415. It appears that Makhan Lal 
took the sum of Rs. 1,325 from Court on 
October 26, 1932, and filed a receipt for 
Rs. 1,415 in respect of the property purchas- 
ed by him on March 29, 1932. 

Hoti Lal applied for rateable distribution 
of the two amounts,. but the execution 
Court disallowed his application on August 25, 
1934. Hoti Lal then brought the suit 
giving rise to the present appeal in accord- 
ance with the provisions of s.73 (2), Civil 
P.C. Both the Courts below dismissed the 
suit holding that, though the other requisites 
of s.73 (1) were satisfied, Hoti Lal was not 
entitled to a decree for rateable distribution 
as the two decrees, viz., decrees Nos. 59 of 
1930 and 620 of 1931, were not “passed 


-against the same judgment-debtor’ within 


the meaning of s. 73, Civil P.C. By the 
present appeal the decisions of the Courts 
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below are assailed and it is maintained that, 
in the circumstances of the present case, e 
Hotj Lal was &ntitled to a rateable share out 
of thé amounts fetched at the auction sale. 
The relevant portion of s. 73 (1), Civil P. Ç., 
reads as follows : 

“Where assets are held by a Court and more persons 
than one have, before the receipt’ of such assets, made 
application to the Court for the execution of: the 
decrees for the payment of money passed against the 
same judgment-debtor and have not obtained satisfac- 
tion ,thereof, the assets, after deducting the costs of 
realization, shall be rateably distributed among all such 
persons,” 


Section 73 (1) of the present Code corres- 
ponds to s. 295 of the Code of 1882 and the 


relevant portion of s. 295 was as follows: 

“Wherever assets are realized by sale or otherwise 
in execution of a decree, and more persons than one have, 
prior to the realization, applied to the Court (by which 
such assets are held) for execution of decrees for money 
against the same judgment-debtor, and have not obtained 
satisfaction thereof, the assets, after deducting the costs 
of (the) realization, shal? be divided rateably among all 
such persons’’.’ : 


| It would be noted that the word “passed” 
that has been introduced in the present 
Code between the words “for the payment of 
‘money” and the words “against the same 
judgment-debtor” did not find a place in the 
former Code, and it has to be considered as 
to what is the effect of the addition of the 
word “passed” in s. 73 of the present Code. 
There is sharp conflict of judicial opinion about 
the interprétation of the words “the same 
judgment-debtor” and, broadly speaRing, one 
view is that a strict literal construction ought 
to be put on these words, whereas the other 
view is that these words ought to be liberally 
construed’ keeping in view: the object with 
“Which the section was enacted. While it may 
be conceded that much can be said in favour 
of either.view, I, for reasons to be presently 
stated, prefer the latter view. By ss. 270 and 
271 of the Code of 1859, which corresponded 
to the present s. 73, the decree-holder who 
first attached the property had the right to 
“have his decree satisfied in full out of the sale 
proceeds to the exclusion of the other decree- 
holders and the surplus that remained was 
to be rateably distributed ` 


“amongst any other persons eho prior to the order for 
such distribution may have taken out execution of 
-decree against the same defendant and not obtained 
satisfaction thereof.” i 


This statutory priority given tothe first 
attaching creditor led to serambles among 
attaching decree:holders and, witha view 
to put an end to the same, these sections 
were changed by the Codes of 1877 and 1882 
so as to place all decree-holders on an equal 
footing regardless of any priority in attach- 
ment or of the’ application for rateable 
distribution. These legislative changes de- 
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monstrate that the object underlying “the 
enactment of s. 73 was to prevent multipli- 
city of execution proceedings while at the 
Same time ensuring equitable distribution 
of assets between various decree-holders who 
had the right to have their decrees satisfied 
out of these assets. The objects of s. 73 - 
were thus summarized by Strachey, C. J., in 
Bithal Das v. Nand Kishore (1) at p. 110 :. 

“Now the object of the section is two-fold. The first 
object is to prevent unnecessary multiplicity of execu- 
tion proceedings, to obviate in a case where there are 
many decree-holders, each competent to execute his 
decree by attachment and sale of a particular property, 
the necessity of each and every one separately attaching 
and separately selling that property. The other object 
is to secure an equitable administration of the property 
by placing all the decree-holders in the position I have 
described upon the same footing and making the property 
rateably divisible among them, instead of allowing one 
“to exclude all the others merely because he happened 
to be the first who had attached and sold the pro- 
perty.” ae i : 

‘While it is a recognized canon of con- 
struction that the words used in a statute 
should be given their natural and ordinary 
meaning, it is also well settled that 
“unless it is very clear that violence would be done to 
the language of the Act by adopting any other construe- 
tion, any great inconvenience which might result; from. 
that suggested may certainly afford fair ground for 
supposing that it could not be what was contemplated by 
fly Tegislabure, and will warrant the Court in looking 
for some other interpretation.” . 


vide Broom’s Legal Maxims, Edn. 8, pp. 150 
and 151. In the construction of statutes one 
must therefore primarily adhere to the 
strict literal interpretation of the words 
used but if such adherence is destructive of 
the object of the enactment and leads to 
anomalies and absurdities, it is fair to 
assume that. the Legislature did not intend 
to use the words in that sense, and in such a 
case a liberal interpretation that is consistent 
with the object of the enactment is to be 
preferred, provided no violence is done to 
the words used by the Legislature. In other 
words, when the phraseology of an enact- 
ment is clear and unambiguous and capable 
of one and only one interpretation, it is not 
open to the Courts to give a go-by to that 
interpretation simply with a view to carry 
out what is supposed ‘to be the intention of 
the Legislature. But if the phraseology used 


- Is capable of two interpretations, that inter- 


pretation which is consistent with the object 
of the enactment is to be preferred to the 


-interpretation that would nullify that object. 


As was observed by Walsh, J. in the Full 
Bench decision in Mubarak Husain v, Ahmad 
2): ; 
| NG a section, or an Act, is capable of two render- 
(1) 23 A 106. o 
(2) AIR 1924 All. 328; 84 Ind. Cas. 749; 46'A 489; 22 
ALJ 321, i 
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ings or is said,to mean less, or more than it, says, it is 
a maxim of interpretation that one must look at the scope 
and object of the enactment. For this purpose it is” 
helpful to recall the history.” ; j : 
“In short though a Court cannot, while 
interpreting a statue, assume the functions 
of the Legislature to legislate; it is never- 
theless its duty to put a common sense 
interpretation on statutory enactments in 
pieference to a literal interpretation that is 
destructive of the object of the enactment. In 
the light of the principles formulated above, 
I proceed with the discussion of the question 
under consideration. To begin with it would 
be convenient to notice the cases in which a 
strict’ literal construction, or what has been 
characterized asthe “eo nomine construc- 
tion,’ has been put on the expression “the 
same judgment-debtor.” In Hart v. Tara 
Prasanna (3) it was argued that decrees 
against a defendant personally, and against 
the same defendant in a representative capa- 
city, were not decrees ‘‘against the same 
judgment-debter” within the meaning of 
s. 295 of the Code of 1882, and the learned 
Judge, while pointing out that the question 
did not arise for decision in-the case, observed 
that, if they had to decide the point, they 
would have held that the decrees were 
“against the same judgment-debtor”. . ; 
The facts in Govind Abaji v. Mohoniraj 
Vinayak (4) were identical with the- facts of 
the present case. In that case M obtained a 
-money decree ‘against B. ‘B -died after 
the passing of the ‘decree and B’s son K was 
brotight on the record’as B’s legal sepresen- 
tative and the property of B was then attached 
and sold in execution. In the meantime 
one G had obtained a decree against “B, 
deceased, by his son K and and against the 
estate of B deceased” ; and G applied under 
s. 295 to share rateably in the proceeds of the 
sale in execution’ of the other decree. The 
application of G was refused on the ground 
that the two decrees were not “against the 
. game judgment-debtor.” Jenkins, ©. J. observ- 
ed that 
“it ig useless to speculate as toany other test than that 
which the section itself provides, and that.test is stated 
in the plainest terms. So far as the present case goes, 
it is enough to say that the money decrees must be 
against the same judgment-debtor. Here, however, one 
deore is against B and the other decree is against his 
son K. = ans i H 5 
Tt is true tbat the second decree is expressed to be 
against B, deceased, by his son K; but this ` incorrect, 
mode ofexpression can make no difference....... Nk NE | 
is so obvious that’ one hesitates to make the remark, but 
it.ig the fact that a dead man cannot be a party to a 
suit. Jt cannot too, inthis case, make any difference 
that the decree. is expressed further to be ‘against the 
deceased's estate’ : that does not make Ba judgment. 
(3) 11 C 718. < : 
(4) 25 B 494; 3 Bom. 
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debtor in respect of a decree in a suit commenced after 
his death.” l 

Chandavarkar, J. also, after pointing out 
tliat as one decree was against B and the 
other . was: against B's legal representative, 
beld that ; 


“St cannot be said, therefore, looking to the names of 


the parties, that the two decrees are against the same 
judgment-debtor.” ° i ARE 
He further observed that : 

| “Tt is true that the estate that is liable in the case 
óf both the decrees is the estate of the deceased B, 
buts. 295 does not make the'nature of the liability 
under the decrees contemplated by it one of ithe 
essential ‘ conditions for the application of the 
section.’ ’’ : 


In short, he decided that a decree against 
B while heis alive and a decree against K 
after B’s death as B’s legal representative, 
are not against one and the same judgment- 
debtor. The decision in Govind Abaji v- 
Mohoniraj Vinayak (4), was followed in 
Sirinivasa Aiyangar v. Kanthimathe Am- 
mal (5). In the Madras case A obtained a 
decree against one M and after M’s death B 
obtained a decree against the legal represen- 
tatives of M and his estate in their hands. B 
applied under s. 295, Civil P. C., to share 
rateably in the proceeds of property sold in 
execution of A’s decree. B's application was 
rejected on the ground that the two decrees 
were not “against the same judgment-deb- 
tor” and it was observed that the fact that 
the two decrees are to be realized out of the 
propery of M “is not decisive of the ques- 
tion against whom the decrees are made.” 
The decision proceeded on the ground. that 
whereas one decree was against M the other 
decree was against M’s legal representatives, 
and, as such, there was not identity of judg- 
ment-debtors in the two decrees. It would 
be noted that the facts of this case were also 
on all fouss with the facts of the case before 
us. The decision in. Govind Abaji v. Moho- 
niraj Vinayak (4) was further followed by 
Rankin, C. J. in Jahar Lal v. Lalita Sun- 
dari (6), and it was held that the undoubted 
requirement of s. 73, a requirement which 
must be satisfied before a person is entitled 
to a rateable distribution, is that the two 
decrees must have. been passed against the 
same judgment-debtor. The last mentioned 
decision was followed in Hemlata Dasi v 
Bengal Coal Co. Ltd. (T), and it was held 
that “for purposes of rateable distribution 
the executing Court must take the decrees 
as they are,” and that if in the decrees the 
judginent-debtors are not identical rateable 

(5) 33 M 465; 5 Ind. Cas. 917; 7ML T1957. 

(6) A IR 1930 Cal. 454; 130 Ind. Cas. 227; 34°C W N 
991: Ind. Rul. (1931) Cal. 355. | 

T ALR 1935 Cal. 738; 159 Ind, Cas. 575; 400 WN 
26; 8 R O 329. 5 fn 
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distribution cannot be allowed. To the same 
effect is the decision in Hemendra ‘Nath v. 
East Bengal Commercial Bank (8). ‘In that 
case Ont decree was against “A, B, C and D” 
in their capacity as the legal representatives qf 
their father and the other decree was against 
A, B, C and D personally and it was held by. 
Nasim Ali and Henderson, JJ. that the decrees" 
were against the same judgment-debtors and 
rateable distribution should be ordered. The 
argument, that if one decree is against a man 
as legal representative of a deceased person 
and the other decree is against him in his 
personal capacity, the two decrees are not 
“against the same judgment-debtor” within 
the meaning of s. 73, was repelled by the 
learned Judges and they observed that the 
introduction of the word “passed” in s. 73 
puts it beyond doubt that the decree should 
have been passed “against the same judg- 
ment-debtor’ and held that this test was 
‘satisfied in the case before them. 

The matter was again considered by the 
Bombay High Court in Chunilal Rai-Chand 
v. Broach Urban Co-operative Bank Ltd. (9), 
and the earlier decision of the same Court in 
Govind Abaji v. Mohoniraj Vinayak (4), was 
followed, and a recent Full Bench decision 
of the Madras High Court, to be referred to 
hereafter, was dissented from. The learned 
Judges held that where one decree is against 
a certain person and another decree is 
against his legal representative on suth per- 
son’s death, the two decrees cannot be said to 
be “against the same judgment-debtor,” 
notwithstanding the fact that both the de- 
crees are ultimately founded on a Liability 
resting upon the deceased. In this case also 
the facts were identical with the facts of the 
case before us, and the identity of the names 
of the judgment-debtors was helt to be the 
decisive factor in the decision of the question 
as to whether the decrees were or were riot 
“against the same judgment-debtor” within 
the meaning of s. 73, Civil P. O. Lastly there 
is the decision in Lal Singh Nayal v. Jiwa- 
nand (10), by a learned Judge of this Court. 
It was held in this case that a money 
decree obtained against the father of a joint 
family and a decree obtained after his death 
against his sons upon a promissory note exe- 
cuted by them in respect of a debt due from 
their father are not decrees passed against 
the same judgment-debtor. The facts of 
this case were also very similar to the facts 


(8) 63 0923; 162 Ind. Cas. 702; AI R 1936 Cal. 210; 
40 C W N:570; 8 R C 648. 
(DI L R937) Bom. 795; 172 Ind. Cas. 92; A I R 
1937 Bom. 461; 39 Bom. L R 815; 10 R B 249. 
aO A I R1939 All. 545; 184 Ind. Cas. 589; 12 R A 
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of the case before us, and the learned Judge, 

ewho decided the case," was of the opinion 
that, as the names of the judgment-debtors 
as they appeared in the two decrees were 
not identical, the decrees were not passed 
against the same judgment-debtor and, as 
such, s. 73 had no application to the case. 

It will be observed that in all the cases re- 
ferred to above, it was held that, in order to 
decide whether the decrees were “against 
the same judgment-debtor,” one has to look 
only to the names of the judgment-debtors, 
as they appear in the decree. In other 
words, identity of names was held to be the 
decisive test, irrespective of the capacity In 
which decrees were passed against a particu- 
lar individual and, irrespective of the pro- 
perty which could be proceeded against in 
execution of one decree or the other. A 
diametrically opposite view was, however, 
taken by a Full Bench of the Madras High 
Court in Rama Krishna Chettiar v. Kast 
Vishwanathan Chettiar (11). In that case V 
obtained a simple money decree against P 
and after P's death, his two sons were 
brought on the record as his legal represent- 
atives, and the family properties were sold 
in execution, and the sale proceeds were in 
the custody of the executing Court. In 
the meantime, after Ps death, R, had ob- 
tained a decree against P’s sons as against 
P's estate in respect of debts contract- 
ed by P and had applied for execution 
of the decree. After the execution sale, 
R applied for rateable distribution and his 
application was ultimately allowed by the 
High Court. Pandrang Row, J., who deli- 
vered the main judgment in the case, after 
noticing some of the cases referred to above 
observed as follows : ; 

“It would therefore seem that the eo nomine con- 
struction cannot be the rightone, and that the expres- 
sion ‘the same judgment-debtor’ is notso simple and 
clear in its meaning as to dispense with any reference to 
the general intention of the section in which it is found. 
About that intention there can be no doubt ; anda con- 
struction which defeats that intention noless than the 
ends of justice should be avoided if the provisions of 
law are to beinterpreted in 2 reasonable manner. The 
weight of authority a 15 to be in favour of the more 
liberal construction of the expression, the same judgment- 
debtor, and I would therefore accept that construction 
and hold that the petitioners in these petitions are entitled 
to rateable distribution.” 

Cornish, J., who delivered a separate but. 


concurring judgment made the observation :. 
“There is, in my judgment, nothing illogical in des- 
cribing as ‘the same judgment-debtor’ the legal repre- 
sentative against whom a decree has been passed in 
respect of a claim against the deceased and the decease 
person against whom a decree was passed in his lifetime 


11) 59 M 93; 159 Ind. Cas. 501; A I R 1936 Mad. 40; 
so ML J711; (1935) M WN 960; 42 LW 835;8 R M 
506 (F B). - 
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but which is sought to be executed against his 
presentative.”’ . 


‘legal res 


Beasley, C. J. agreed with the conclusions 


arrived at by the two learned Judges. It 


would be observed that the facts of this case 
were identical with the facts of the case 





before us. This Full Bench decision was fol- 


lowed in Swaminatha Aiyar v. Saivu Row-` 


than (12) and Palaniappa Chettiar v. -Palani 
Goundan (13). In the three cases just men- 
tioned, a liberal construction, as opposed toa 
literal one, was put on the expression “the 
same judgment- debtor,” and- rateable dis- 
tribution was allowed ‘mainly because the 


decrees were executable “against the same | 


properties,” even though the names |of the 
judgment-debtors as they appeared jin the 
decrees were not identical. In other|words, 
the identity of the properties which could be 
proceeded against in execution of the decrees, 
and not the identity of the names/of the 
judgment-debtors, was held to be the crite. 
rion for the application of s. 73 (1) of the Code. 
In these cases the Courts did not stop short of 
at a mere -ascertainment of the names of the 
defendants as they appeared in the decrees, 
but proceeded further with the enquiry as 
to the capacity in which the decrees were 
passed against those defendants. This en- 
quiry was solely with the object of determin- 
ing as to whether the decrees could or could 
not be realized by attachment andisale of 
identical properties. If they could, the decrees 
were held to be “against the same judgment- 
debtor.” If they could not, s. 73 was held to 
be inapplicable. 

There are numerous judicial decisions in 
which the capacity in which a defendant was 
sued, or the capacity in which execution was 
levied against him, was held to be an infalli- 
ble guide for the determination of the appli- 
cability or otherwise of s. 73. In Bhola Nath 
v. Magqbul-un-nissa (14), a Muhammadan 
widow obtained against the other heir of her 
deceased husband a decree for her| dower 
payable out of the estate of the deceased, and 
in execution thereof attached certain property 
of the deceased in the hands of the heir. A 
creditor of the heir, having obtained a!money 
decree against the ‘heir for his-personal debt, 
subsequently attached’ the same property in 
execution of that decree, and the question 
arose whether the creditor of the heir was 
entitled to the benefit of the provisions of 
s. 295 of the Code of 1882. This question was 


(12) A I Ro1936 Mad. 123; 160 gna. Cas. 559; 8 R M 
665; (1936) M W N 343; 43 LW 
(13) A Í R 1936 Mad. 948; if “Ta. Cas. 664; 71 M 
Jo l; 44 L W 615; (1936) MWN 1142; 19 RA 
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answered in the negative. - It was held -that 
asthe decree obtained by tha widow was 


against the heir as representative of hen ede- 
ceased husband, while the’ decree obtained, 
by the creditor was against the heir in his 
personal capacity, the two decrees’ were not 

“in fact” obtained against “the same judg- 
mént-debtor”. The fact that the property 
attached by the widow was an asset of the 
deceased husband, and, as such was primari- 
ly liable to satisfy the claims against the 
deceased in preference to a claim against the 
heir personally was emphasized to support 
the conclusion. noted above. 

To the same effect is-the decision of the 
Lower Burma Chief Court in Toola Ram v. 
Abdul Ghafoor, 24 Ind. Cas. 476 (15). It was 
held in that case that s. 73 of the Code can- 
not be invoked unless the judgment-debtor 
occupies the same character in each decree. 
The same is an authority fôr the proposition 
that where there is a decree against a 
judgnient-debtor personally and “another 
against him as heir, he.15 not the same judg- 
ment-debtor in the two decrees within the 
meaning of s. 73. In Balmer Lawrie & Co. 
v. Jadunath ‘Banerji (16), the contest was 
between two decree-holders one of whom had 
obtained a money decree personally against 
M and the other had obtained a money 
decree against a firm of which M was a 
partner. “It was held thats. 73 was not ap- 
plicable as the decree against the . firm was 
not capable of execution against M “indivi- 
dually”. Again, in Nilmoni Dey v. Hira 
Lal Das (17) the capacity in which the decrees 
were obtained against the defendants and 
the estate that could be proceeded against in 
execution of those decrees ‘was held to be the 
test for the dgcision of the question under 
consideration. In that case a testator ap- 
pointed A, B and C as executors to his will. 
X,a creditor, instituted a suit against A and 
B only for recovery of his dues from the 
estate of the deceased testator and obtained 
a decree. A, one of the executants, who was 
himself a creditor of the estate, also obtained 
a decree against B and C for recovery of his 
dues. A put his decfee in execution. and 
certain assets came to be held by the Court. 
X applied for rateable distribution and his 
application was allowed, notwithstanding 
the fact that one decree was against A and B 


-and the other decree was against B and C. 


It was held that, as each.decree was ele 


(15) 24 Ind. Cas..476; AIR 1914 L B 191. 
(16) 42 O D af Ind. Cas. 644; A 1R1915 Cal. 658; 
CW NI 
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facie capable of execution against the estate 
of the deceasgd testator : ; . 


“the two decrees may without unduly straining the 
language of s. 73, be regarded as passed against the 
same judgment-debtor, namely, they are both decrees 
against the estate of the testator, in one case represénted 
by A and B, in the other case by B and C.” 


The learned Judges further observed in 
that case that they were “not disposed “to 
put a narrow construction upon the terms 
of s. 73, so as to defeat the ends of justice.” 

Similar view prevailed in Munshi Lal v. 
Amir Mirza Beg (18). In that case the fact 
that one decree was against an heir in his 
representative capacity and the other decree 
was against that heir in his personal capacity 
was held sufficient to preclude the applica- 
tion of s. 73, as the two decrees could not 
be said tobe against “the same judgment- 
debtor’. Now, apart from the question as to 
whether a literal or liberal interpretation is 
to be put on the e&&pression “passed against 
the same judgment-debtor,” it cannot be dis- 
puted that s. 73 enacts a mere rule of pro- 
cedure and not a rule of substantive law. 
It merely enacts a rule by which decree- 
holders, in specified cases, can resort to a 
cheap and speedy procedure for the realiza- 
tion of their decrees. It does not, however, 
clothe a decree-holder with a right which he 
does not possess. It does not enlarge the 
rights given to a decree-holder by his decree, 
nor does it cut down the rights tg which a 
decree-holder may beentitled by the decree 
in his favour. It follows that s. 73 cannot 
be invoked to entitle a decree-holder to satis- 
fy his decree from assets which he could 
not touch ifs. 73 was not on the statute book. 
Conversely the provisions of s. 73 cannot be 
utilized to deprive a decree-holder from 
satisfying his decree from assets which he 
would have been otherwise entitled to follow 
in execution. 

If the strict literalinterpretation that was 
accepted in the cases noticed in the earlier 
portion of this judgment is to be adopted, 
the inevitable result, in most cases, would 
be to entitle decree-holders to realize their 
decrees from properties against which, but 
for s. 73, they could fot have proceeded in 
execution, or to disentitle them to realize 
their decrees from properties from which, 
but for s. 73, they could have satisfied their 
decrees. That this isso, may be illustrated 
by a few examples. Take the following case: 
A obtains a money decree against X, (a Mus- 
lim) for X’s personal debts. B also obtains 
a money decree against X in his capacity as 
legel representative of his (X’s) father as 
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against the assets of the father in respect 
of a.loan advanced to the father. A executes 
his decree by attaching and selling the per- 
sonal properties of X and not the properties 
inherited by him from his father. Accord- 
ing to the eo nomine construction of s. 73, B 
would be entitled to claim rateable distribu- 
tion as X was the judgment-debtor in both 
the decrees. Such a result could not, how- 
ever, have been in the contemplation of the 
Legislature, for the simple reason that Bs 
decree against X could be realized only from 
the assets of the father in X’s hands and not 
from properties that X had not inherited from 
his father. Or take the converse case. B 
puts his decree in execution by selling the 
property of the father in X’s hands and the 
amount fetched at the auction sale is just. 
sufficient to satisfy B’s decree. According to 
the eo nomine construction. A would be 
entitled to claim rateable distribution with 
the necessary result that B’s decree will 
remain unsatisfied in part. It is manifest that, 
apart from the provisions of s. 73, A, in the 
given case, would not have been entitled to 
realize his decree from the properties of the 
father when the value of those properties did 
not exceed the liabilities of the father. , 

Again take another case. A files a money 
suit against X. B also filed a money suit 
against X. A obtains a decree against X in 
his lifetime. X, however, dies before the 
decision of B’s suit, and Y, the son of X, is 
brought on the record as the legal represen- 
tative of X, B’s suit is then decreed against 
Y, the decree being realizable from the assets 
of X in Y’shands. Thereafter, A executes 
his decree by attaching X’s properties in Y’s 
hands. According to the strict literal inter- 
pretation of s. 73, B would not be entitled to 
claim rateable distribution as the names of 
the judgment-debtors as they appeared in the 
two decrees were not identical. It is needless 
to observe that nothing would have been 
farther from the intention of the Legislature 
than to enact a rule of procedure that was- 
calculated to lead to such startling results. 
Both A and B were the creditors of X and had 
therefore the right to realize their debts from 
X’s properties, and the mere accident of X 
dying before the decision of B’s suit could 
not nullify the right of B to realize the debts 
due to him from X’s properties. 

Take a third case; A, a Hindu, is indebt- 
ed to B andC. A dies leaving ason X. B 
sues X for the recovery of the debt due to 
him and obtains a decree against the assets 
of A in X’s hands. Then A alsodies leaving 
a son Y.C brings a suit against Y and obtains. 
a decrse against the assets of A in Y’s hands. 
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B thereafter puts his decree in execution by 
attaching and selling all the properties left 
by A and the amount realized at the auction 
sale is just’ enough to satisfy Bs decree. 
According to the eo nomine construction, 
C will not be entitled to claim ratea- 
able distribution, and thus the entire assets 
of A will be realized by Band his decree 
“will be satisfied in full, whereas C will be 
deprived -of the fruits of his decree in its 
entirety: Itis manifest that, but for s. 73, 
C would have been entitled to share with B 
the assets of A, and I find it impossible to 
hold that the Legislature could have intend- 
ed to adversely affect this manifest right of 
C by enacting s. 73. : 

When, in the course of arguments, I put 
these illustrations to Mr. P. L. Banerji, the 
learned Counsel for the-respondents, he 
conceded that departure from strict literal 
interpretation of the words “passed against 
the same judgment-debtor” may be permis- 
sible in certain cases to avoid these anoma- 
lies. But in this connection he advocated the 
following propositions: (1) In the case of 
identity of names of the judgment-debts in 
the decree, it is open to interpret the decrees 
in order to find out whether they are in fact 
not against the same judgment-debtor, but 
(2) when the names of the judgment-debtors 
are not identical, it is not open to interpret 
-the decrees to find out whether in fact the 
decrees were against the same person. In 
short, it is not controverted that, though the 
same defendant may, by name, figure as a 
judgment-debtor in two decrees, it is open to 
the Court to enquire into the capacities in 
which that defendant was sued with a view 
to find out whether the decrees are not in 
fact “against the same judgment-debtor.” In 
other words, in such cases, it 1s not the mere 
form but the substance of the decrees that 
is decisive of the question whether they are 
or are not against the same judgment-debtor. 
That being so, it passed my comprehension 
as to why, in cases where the names of the 
judgment-debtors are not identical, the Court 
is precluded from!looking into the feal nature 
of the decrees with a view to ascertain whe- 
ther, in fact fand in substance, those decrees 
are against the same judgment-debtor. 

To put the matter in another way. It is 
admitted on all hands that in the case of the 
identity of names of the judgment-debtors it 
is open to the Courts to interpret the decrees 
with a wew to discover whether they are not 
against the same judgment-debtor. In such 
a case it*is admitted that departure from a 

-strict literal interpretation of the words used 
is permissible.. Why then, in the converse 
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case, viz., 'in.a case in which there is not the 
*identity of names of defendantg in the decrees,. 
an examination of the substance of the decrees: 
with a view to ascertain their real character 
sheuld be barred is not explained. I am alive: 
to the fact that the validity of a proposition: 
does not necessarily lead to the conclusion that 
the converse of that proposition must also: 
be valid. It is, for instance, correct to say 
that gold glitters. But it-is equally manifest: 
that it is incorrect tosay that all that glit- 
ters is gold. In the question under discus- 
sion, however, it is not the validity of two pro- 
positions, one converse to the other; that is. 
under consideration. On the other hand the 
sole question for decision is whether the words. 
“against the same judgment-debtor” are or 
are not to be literally construed. If they are 
to be so constructed in one set of cases they 
must be similarly construed in another, ever 
though diametrically opptsite, set of cases. 
It cannot be denied that a strict literal 
construction of the expression “the same 
judgment-debtor” has not been adopted in 
at least two classes of cases. In a series of 
cases it has been held that it is not necessary 
that all the judgment-debtors in each of the 
several decrees should be identically the same, 
and that it is sufficient if there is one judg- 
ment-debtor common to all the decrees. Thus, 
where a decree is against, A and another 
decree ig, against A and B, it has been held 
that the decrees are against the samé judg- 
ment-debtor within the meaning of s, 73. The: 


’ eases on the point are noted in Chitaley’s Civil 


P.C., Vol. 1, p. 647. Similarly, in another 
class of cases, it has been’ held that even 
though the person against whom the decrees: 
were passed is the same in name, s. 73 will 
not apply unless that person occupied the 
same character in all the decrees. If resort. 
can be had in this class of cases to a liberal 
construction .consistent with the- object of 
s. 73, there is no justification to givea go-by 
to such an interpretation and to construe the 
words literally in those cases in which there 
is not the identity of names of the judgment- 
debtors. in the decrees. Again it was argued 
on behalf of the respondents that the Legis- 
lature introduced the word “passed” in s. 73: 
of the present Code witha view to bar the 
consideration of the consequences that might 
happen in execution proceedings. The argu- 
ment is that, in view of the addition of the 
word “passed,” the only relevant considera- 
tion in the determination of the question under 
consideration is to see whether the decrees 
avere against the same judgment-debtor and 
not whether the same judgment-debtor could 
be reached in execution. There are two answers. 
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to this contention. In the first place, in my 
judgment, the,addition of the word “‘passed’’* 
wag not with the object contended for by the 
‘Counsel for the respondents. In Abadi Begam 
v. Shah Ara Begam (19), it was laid down 
‘that the test of the application of s. 295 is not 
“whether the decrees have heen passed against 
‘the same judgment-debtor, but whether the 
‘applicants for a rateable share have applied 
for execution against the same judgment- 
‘debtor. In accordance with this decision rate- 
able distribution ‘of assets could be claimed 
under s. 295 of the former Code if there was 
identity of judgment-debtors in the course of 
execution proceedings, even though one decree 
“was against’ the judgment-debtor in his per- 
‘sonal capacity and the other was against him 
‘in a representative capacity. This was, if I 
“may say so with respect, another extreme 
‘view calculated to result in the anomalies of 
‘the description reférred to in the illustrations 
‘given above. The Legislature, in my judg- 
‘ment, added the word ‘‘passed” in the new 


section: in order to make it clear that the 


words “against the same judgment-debtor” 
had reference to the decrees themselves, and 
‘not to the-various applications for execution 
contemplated by the section. 

In the second. place, as already stated, it is 
‘conceded that notwithstanding the addition 
of the word ‘‘passed” one cannot stop short 
-at mere identity of names of judgment-deb- 
‘tors, but has to ascertain the capacity in 
“which the decrees were passed against those 
jJudgment-debtors. The use of the word 
“passed” does not therefore make it obligatory 
to adopt a strict literal interpretation of 
‘the words used. Lastly reliance was placed 
on behalf of the respondents on the de- 
finition of ‘“judgment-debtor” „contained in 
the Code. By s. 2 (10) “judgment-debtor” 
is defined as meaning “any person against 
Whom a decree <a hag 
"been made.” ` It is contended that in view of 
this definition the word “judgment-debtor” in 
s. 73 must be deemed to refer only to the per- 
son against whom the decree was actually 
made. Again there are two answers to this 
contention. _ ° 

In view of the opening words of s. 2, the 
meaning given to the expression ‘judgment- 
‘debtor’ by the Code is to hold good only ‘if 
‘there is nothing “repugnant in the subject or 
‘context.” The subject dealt with by s. 73 is 
‘that of rateable distribution of assets among 
‘decree-holders. If the expression “‘judgment- 
‘debtor” in s. 73 is interpreted in the light of 
‘the definition of that expression, a repugn- 
ancy will be created in the subject dealt with 

{19)8 OC 86. : g 


e > 
* HOTI LAL V. CHATURA PRASAD (ALL.) 


194 IC 


by s. 73, as one would be up against the 
anomalies of the description indicated above. 
The word “judgment-debtor” in that'section 
must, therefore, be construed in a more ex- 
tended sense than that given to it by s. 2 (10) 
so as to avoid repugnancy in the subject. It 
must be so construed as not to result either in 
the enlargment or in the nullification of the 
rights given to various decree-holders by the, 
decrees held by them. In other words, it 
ought to be so interpreted as to entitle on the 
one hand, all decree-holders who .have the 
right to satisfy their decrees from particular 
assets to share in rateable distribution thereof 
and, on the other, to exclude from the benefit 
of s.73 such decree-holders as have not the 
right to realize their decrees from those as- 
sets. This is possible only if a liberal and 
not a literal interpretation is put on that ex- 
pression. é 
The second answer to the contention noted 
above is furnished by the definition of the 
expression ‘‘legal representative.” Séction 2 
(11) defines “legal representative” as meaning 
“a person who in law represents the estate of 
a deceased person .....” If the expression 
‘“judgment-debtor” is interpreted in the light 
of its definition the relevant portion of s. 73 
will read as follows: ‘‘.... decrees for the 
payment of money passed against the same 
person against whom a decree has been 
made,” As a “legal representative” repre- 
sents the estate of a deceased person, it will 
not be doing any violence to the language of 
s. 73, if the above rendering of s. 73, the 
legal representative of the person against 
whom the decree was made is substituted for 
that person. For the reasons that I have 
given I have come to the conclusion that the 
expression “passed against the same judg- 
ment-debtor” must be liberally construed 
and, accordingly, I, with all respect, dissent 
from the decisions in which the eo nomine 
construction was adopted. The object of s. 73 
being to provide for rateable distribution of 
assets upon which two or more decree-holders 
have equal claims, the words “passed against 
the same judgment-debtor” must, as observed 
in Abadi Begam v. Shah Ara Begam (19) be 
interpreted as referring more to the property 
which a judgment-debtor represents “than to 
the person against whom execution has been 
sought.” i 
In the present case Hoti Lal undoubtedly 
had the right to seek satisfaction of his decree 
from the assets of Bishambhar Sahai in the 
hands of his sons. Similarly, Makhan Lal 
had also the right to realize his decree from 
the same assets of Bishambhar Sahai. Both 
Hoti Lal and Makhan Lal were, therefore, 
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entitled to proceed in execution against iden- 
tical properties, viz., the properties of Bisham- 
bhar Sahai. In the view that I have taken, 
s. 73 must govern the present case, even 
though Hoti Lal’s decree was against Bisham- 
bhar Sahai and Makhan Lal’s decree was 
against his sons. The sons though not nomi- 
nally judgment-debtors in Hoti Lal’s decree 
must, in view of the definition of “legal re- 
` presentative” in the Code, be deemed to be 
judgment-debtors in that decree. I have, 
therefore, come to the conclusion that the 
decisions of the Courts below are erroneous 
and that this appeal must be allowed. One of 
the issues, viz., issue No. 8, raised in the trial 
Court was in the following terms: ‘To what 
amount, if any, is the plaintiff entitled?” No 
finding was recorded on this issue either by 
the trial Court or by the lower Appellate 
Court. Further the lower Appellate Court 
did not record any finding on the question of 
limitation raised by the contesting defendant. 
The dispute between the ‘parties cannot be 
decided without an adjudication on the points 
just mentioned. Accordingly, I would allow 
this appeal, set aside the decree of the lower 
Appellate Court and send the case back to 
that Court with directions to decide the point 
of limitation and issue No. 8 and then pass 
such decree in favour of the, plaintiff-appel- 
lant as he may be entitled to. I would further 
direct that the costs here and hitherto should 
‘be costs in the cause and should abide the 
result. . 

Bajpai, J.—The facts of this case before 
the Full Bench are stated at length in the 
referring order, but they might be re-stated 
briefly. Seth Hoti Lal, the appellant ‘before 
us, was the plaintiff in the Court below. 
He obtained a decree for a certain sum of 
money against Bishambar Sahai upon the 
basis of a promissory note executed by Bis- 
hambhar Sahai. This is decree No. 59 of 
1930. Makhan Lal obtained a decree for 
money against Navin Chandra personally 
and against the assets of Bishambhar Sahai 
in the hands of Navin Chandra and Abinash 
Chandra, sons of Bishambhar Sahai. The 
promissory note upon the basis of which 
this decree was obtained, was executed by 
Bishambhar Sahai and Navin Chandra. This 
is decree No. 620 of 1931: After the death of 
Bishambhar Sahai his two sons, Navin Chan- 
dra and Abinash Chandra, were brought on 
the record as his legal representatives at the 
execution stage and then certain properties 
avere attached in execution of decree No. 59 
of 1930. Jn the decree of Makhan Lal also 
certain properties were-attached and then in 
execution of Makhan Lal’s decree one pro- 


_ ‘HOTI LAL V. CHATURA PRASAD (ALL) 


- 285 


perty was sold and purchased by one Reoti 


e Prasad for Rs. 1,325 and another property 


was sold and purchased by Mékhan Lal,, the 
decree-holder, for Rs. 1,415. Some ‘assets. 
thys came to be held by the Court and as 
Hoti Lal and Makhan Lal had made appli- 
cations to the Court for the execution of their 
decrees for the pafment of money, Hoti Lal 
applied for rateable distribution of the assets. 
that were held by the Court. 

Hoti Lal's application was disallowed- by 
the Court on August 25, 1934, and the entire- 
assets were declared’to be available to: 
Makhan Lal alone, and we are informed that 
Makhan - Lal withdrew the entire money 
from Court. The present suit was then filed’ 
‘by Hoti Lal on October 19, 1935, in accord-. 
ance with the provisions of s. 73 sub-s. 2; 
Civil P. C. The Courts below have dismissed 
the plaintiff's suit on the ground that the 
two decrees mentioned above, that is, decree 
No. 59 of 1930 and decree No. 620 .of 1931,. 
were not passed against the same judgment- 
debtor and therefore ¢lthough many of the 
requirements of s. 73 were satisfied one such. 
requirement had not been satisfied. All the 
other points taken in defence were repelled 
‘by the trial Court, and in appeal before the 
lower Appellate Court the only point that 
was taken by the plaintiff was the point. 
whether the trial Court was rightin dismiss- ` 
ing the plaintiffs suit on the ground that the 
two decr@es were not passed against the same 
judgment-debtor. The lower Appellate Court 
also agreed with the trial Court on the said. 
point and if the appeal of the plaintiff-ap- 
pellant has to be allowed it would be necess-- 
ary to remand the case to the lower Appel- 
late Court for the decision of the other points. 
taken in defence as learned Counsel for the 
defendants-respondents has pressed. before- 
us that he does not propose to give up the 
other pleas taken in defence by, him. Com- 
ing to the main question involved in this. 
appeal, it is necessary to state the provision 
of law which falls for discussion. Section 73,. 
Civil P. C. of 1908 corresponds with s. 295, 


_ Civil P. C. of 1882. The material portion of 
‘s. 295 ran as follows + 


“Whenever assets are realized by sale or otherwise- 
in execution of a decree and more persons than one 
have prior to the realization, applied to the Court by 
which such assets are held for execution of decrees for: 
money against the same judgment-debtor and have not. 
obtained satisfaction thereof, the assets, after deduct- 
ing the costs of the realization shall be divided rateably 
among all such persons.”’ : 


Section 73 of the Code of 1908 runs as- 


follows : 

“Where assets are held by a Court and more persons. 
than one have, before the receipt of such asssts, made- 
application to the Court for the execution of decrees. 
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for the payment of “money passed against the same 
judgment-debtor and havenot obtained satisfaction 


thereof, the assets, after deducting the costs of realiza- 


tion,*shall be rateably distributed among all such per- 
“sons.” 


The phraseology of the section has béen 
changed. Iam of the opinion that the change 
has some significance, although some learned 
Judges have held the view that the altera- 
tion contained in the words underlined above 
(here in italics) has no importance. It was 
‘possible to hold under the old enactment that 
the crucial point was whether applications 
‘for execution of decrees for money were 
against the same judgment-debtor and not 
‘that the decrees were passed against the 
‘same judgment-debtor. In Abadi Begum v. 
Shah Ara Begam (19) Chamier, A. J. C. was 
.of the view that s. 295, Civil P. C., was ap- 
plicable when applications for execution were 
made against the same judgment-debtor, 
whereas there could be no doubt that on the 
-present language of s. 73, Civil P. C. the 
‘decrees must be decraes passed against the 
same judgment-debtor. To my mind the 
.alteration in the phraseology has emphasised 
‘the fact that the execution stage has not to be 
looked into but attention has to be concen- 
trated on the time when the decrees, were 
passed. 


The authorities, as was pointed out in the 
-order of reference arenot reconcilable, and 
I shall at first proceed to discuss the ques- 
‘tion without any reference to the authorities. 
‘The wofd ‘judgment-debtor’ has been defined 
ins. 2 (10),-Civil P. ©., as “any person 
against whom, a decree has been passed or 
an order capable of execution has been 
-made.” For purposes of s. 73, judgment- 
‘debtor therefore means any person against 
whom a decree has been passed? and we are 
not concerned with any order capable of 
‘execution. Bearing that definition in view 
.and bearing also in mind what I have said 
before that the wordings of the present s. 73 
‘emphasize the stage when the decrees are 
passed and have no relation to the execu- 
‘tion stage, it would be fairly obvious that 


‘the two decrees, namely decree No. 59 of 19307 


-and decree No. 620 of 1931, have not been 
‘passed against the same judgment-debtor. 
Decree No. 59 of 1930 has been passed against 
-Bishambhar Sahai, decree No. 620 of 1931 
has been passed against Navin Chandra 
personally and against the assets of Bisham- 
bhar Sahai in the hands of Navin Chandra 
and Abinash Chandra. It is true that at the 
execution stage decree No. 59 of 1930 became 
-a decree against the assets of Bishambhar 
‘SSahaiin the hands of Navin Chandra and 
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Abinash Chandra, but that to my mind is 
of no importance. 

Looking at decree No. 620 of 1931, it can- 
not be said that Bishambhar Sahai is the 
judgment-debtor for, it is not possible to hold 
that Bishambhar Sahai was on the record 
in this suit as he was dead when the decree 
was passed. It is possible to say that when 
a person is sued in a representative capacity 
he represents some other persons also; for’ 
instance, a Hindu father may be sued in a 
representative capacity and then it may be 
held that his sons in existence were also 
sued through him and although the sons 
may not be on the record as judgment- 
debtors by name they may also be considered 
as judgment-debtors but no principle of re- 
presentation or legal fiction can be invoked 
in aid to resucitate a dead man and I cannot 
hold that Bishambhar Sahai was a judgment- 
debtor in decree No. 620 of 1931. Looking 
at decree No. 59 of 1930 it is not possible to 
say that the assets of Bisnambhar Sahai in 
the hands of Navin Chandra and Abinash 
Chandra is the judgment-debtor there or 
that Navin Chandra and Abinash Chandra 
to the extent of the assets in their hands 
i debtors in decree No. 59 of 
1930. 


I am prepared to concede that all the 
judgment-debtors in each of the several 
decrees need not identically be the same and 
it is sufficient if there is one judgment-debtor 
common to all the decrees and thus where Y 


‘gets a decree against A and B and X gets a 


decree against Band C the two decree-holders 
are against the same judgment-debtor B and 
rateable distribution can be claimed with 
respect to the assets of B held by the Court, 
but this concession is not by reason of any 
strain on the language of s. 73. Nor do I in 
any way strain the language when I agree 
with what has been held in some cases that 
a decree against A personally and a decree 
against A as the trustee of X are not decrees 
against the same judgment-debtor. In the 
illustration that I have given above I have 
paid due regard to the fact that a judgment- 


‘debtor has been defined asa person and s. 73 


requires an identity of judgment-debtors or 
persons. In one case the identity so far as 
one of the judgment-debtors is concerned is 
the same and the section does not say that 
the identity ‘of the group of judgment-debtors 
should be the same, in the other case where 
the decrees are by name against the same 
judgment-debtor their responsibility, their 
capacity (paying no regard whatsoever to the 
property that can be seized in execution) is 
not really the same. Further when I apply 
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principle of representation as in the case of a 
Hindu father I am not in any way straining 
the. language of"s. 73. I now propose. to 
discuss the authorities cited before us. The 
ease in Bithal Das v. Nand Kishore (1) is 
of importance only to this extent that in it 
Strechey, C. J., attempts to state the objects 
of s:295. He says: ; 

“The first object is to prevent unnecessary multipli- 
city of execution proceedings, to obviate, in a case where 
there are many decree-holders, each competent to -exe- 

.cute his decree by attachment and sale ofa particular 
property, the necessity of each and every one separately 
attaching and separately selling that property. The 
other object-is to secure an equitable administration of 
the property by placing all the decree-holders in the 
position Ihave described upon ‘the same footing and 
making the property rateably divisible among them, 
instead of allowing one to exclude all the others merely 
because he happened to be the first who had attached 
and sold the property.” f 

I have no doubt whatsoever that these 
were the objects of s. 295, Civil P: C. of 1882 
and are also the objects of s. 73, Civil P: C. 
of 1908 but these objects when we are consi- 
dering a particular case must be attainable 
on a ‘fair interpretation of the language 
employed in s. 73 and not by means of alter- 
ing or enlarging it: When the words are 
capable of only one meaning a Court of Law 
is not at liberty to speculate on the object of 
the Legislature and to construe the words 
according to its own ideas of what ought to 
have been enacted. Nothing would be more 
dangerous than to ‘make the object of the 
Legislature a ground for construing an en- 
actment which in itself is unambiguous. ‘TI 
cannot doubt” says Lord Campbell in Coa v. 
Lawrence (20). 

“ What theintention of the Legislature was but that 
intention has not been carried into effect by the langu- 
age used............... Itis far better that we should abide 
by the words of a statute then seek to reform it ac- 
cording to the supposed intention......... y 


The language ofa statute should not be 
Strained to make ib applicable to a case to 
which it does not on its terms apply by 
invoking considerations of the supposed in- 
tention of the Legislature. The objects of 
's. 78, were truely stated in Bithal Das v, 
‘Nand Kishore (1), but it is of great import- 
ance to’ note that before we reach the stage 
of attachment and sale of a particular pro: 
perty and make it rateably divisible among 
several decree-holders the essential condition 
is that’ the decree-holders must have obtain- 
ed their decrees against the same ‘persons 
and it may become á matter of no import- 
ance that by reason'of the death-of the judg- 
ment-debtor in one decree the property that 
can be seized in execution in both the decrees 


happens t@be the same. If the two decrees 
(20) (1853) 22 L J Q B 140; 1 El. & Bl. 516; 17 Jur. 
1115; 1 W R146. < i DEN É 
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were not against the same person s. 73, Civil 
P.C., would ‘not be applicable.: In Bhola 
Nath v. Magq-bul-unnissa (14)? the learned 
Judges refused to apply the provisiotis of 
s. 295, Civil P. C., in the case ‘of. two decrees 
obtained not against the same judgment-deb- 
tor occupying’ the same capacity. Stanley; 
Co J., observed: ° . va 

“The decree obtained by the responden is a decree 
against Yakub Husain as representative of her deceas- 
ed husband whilst the decree obtained by the appel- 
lant is against Yaqub Husain in his personal capa- 
city.” ani ` 

In Lal Singh Nayal v. Jiwanand (10), 
Collister, J., held that a decree obtained 
against the father of a joint family and' a 
decree obtained after his death against his 
sons upon a promissory note executed by 
them in respect of a debt of their father are 
not decrees passed against the same judg- 
ment-debtor and holder of decree against the 
son is not entitled to geterateable distribu- 
tion under s. 73 in the sale proceeds of the 
family estate in execution of the decree 
against the father and*the Court cannot in- 
voke any inherent powers outside the pro- 
visions of that section. The facts of this case 
are very similar to the facts of the case 
before us, and I amin general agreement 
with the views ‘expressed by the learned 
Judge. The decisions of the Allahabad High 
Court, ‘therefore, to my.mind, support the 
view taken by the Courts below. Coming to 
the Calcufta cases, the first one that has been 
cited before us is the-case in Hart v. Tara 
(3), where the learned Judges at p. 728* make 
certain observations which might seem to en- 
large the scope of s. 295, Civil P. C. The 
observations are ; a ; . 

“The decree in the plaintiff’s suit on his mortgage 
was against Harish Chunder Ghose and Brajendrabala 
Dasi ‘personally’ and the decree in the defendant’s 
suit directed Harish Chunder Ghose personally and 
Brajendrabala Dasi out of the estate of Panchanan 
Ghosh topay the amount decreed and it is argued 
that decrees against a defendant personally and against 
the same defendant in a representative capacity are 
not decrees against the same judgment-debtor and that, 
therefore, the plaintiff. is not entitled to ask for a rate- 
able distribution of assets between himself and the de- 
fendant. As we are of opinion thatthe suit must be 
dismissed as premature, it is not necessary to’ decide 

“this point but if it was nétessary we should decide it 

in favour of the plaintiff.” 


Their Lordships were considering the cases 
of the judgment-debtor Brajendrabala Dasi 
personally and ‘Brajendrabala Dasi out of 
the estate of Panchanan Ghose’ and they 
seemed to be inclined to the view that the 

` two judgment debtors were the same. Later 
cases have doubted the correctness of what 
might be considered to be the inclination of 
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the learned-Judges,. but this case does not 
in any way help the appellant inasmuch ag 
the names of the two judgment-debtors in 
the two decrees were the same namely: Bra- 
jendrabala Dasi and, if anything, these, ob- 
servations attached very great Importance 
to- the name’of the judgment-debtor and not 
to his capacity. In Balmer Lawrie & Corv. 
Jadunath Banerji (16), Mookerji and Beach- 
. croft, JJ. held that : 

_’°* Tt is essential for the application of s. 73, Civil 
P. C., that the decrees should have been passed against 
the same judgment-debtor. This has been made clear 
‘beyond any possibility of dispute by the introduction 
of the word ‘passed’ which did not find a place in s. 295 
of the Code of 1882.1" . f 


Section 73 of the Code of 1908 was held 
to be inapplicable ‘in the case where one of 
the decrees was passed against Dasarathi 
_ Mukerji personally and’the other decree was 
‘passed against a firm of which Dasarathi 
Mukerji was a Partner. In Jahar Lal v. 
‘Lalita Sundari Dasi (6), Rankin, C. J, was 
‘of the opinion that the undoubted require- 
‘ment of s. 73, a requirement which must be 
satisfied before a person is entitled to a rate- 
‘able distribution, is that the two decrees 
‘must have been passed against the same 
judgment-debtor, and where A obtained a- 
‘money decree against N in respect of money 
which he had lent to N’s husband in his life- 
‘time and where after the death of N,'L was 
‘substituted as her legal represenjative and 
later when R got a rent: decree against 
L in respect of certain lands and R's dec- 
Tee was enforced first’ by sale, it was held 
that A could not apply for ‘rateable dis- 
tribution because the principal require- 
ment of s. 73 was not satisfied. The cases 
in Govind Abaji v. Mohaniraj Vinayak 
(4) and Srinivasa Aiyangar v. Kanthimathi 
Ammal (5) were quoted with approval and 
followed. In Hemlata Dasi v. Bengal Coal 
‘Co. Ltd. (T) œ decree was obtained by one 
person against Rand the other decree was 
against the sons of R. Nasim Ali and Hen- 
‘derson, JJ., held thats. 73 was not applicable. 
-Nasim, Ali, J. said that: 

'* Section 73, Civil P. ©., permits rateable distribu- 
tion only when the decreeseare against the same judg- 
ment-debtor. Section 146 cannot enlarge the scope of 
s. 73 as it is expressly made subject to the other pro- 
visions of the Code. -By reason of s. 146 the words 
‘passed against the same judgment-debtor’ ins. 73 can- 
not be readas ‘passed against the same judgment-deb- 
tor or the legal representatives of the same judgment- 
debtor.’ An executing Court cannot go:behind the 
decree and by invokings. 146 it cannot change a dec- 
reo passed against Rasraj into a decree against his legal 
representative.” 

Section 146, Civil P. C., undoubtedly pre- 
scribes that where any proceeding may be 


taken or application madé by-or against any 
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person then the proceeding may be taken or 
the application may be made by or against 
any person claiming under him but it is pre- 
faced by the words “save as otherwise pro- 
vided by this Code or by any law for the time 
being in force,” and the condition in s. 73 of 
the Code itself that the decrees must be passed. 
against the same judgment-debtor is a provi- 
sion which stands in the way of the applica- 
tion of s. 146, Civil P.C. Section 146, Civil 
P. C., may be invoked in aid by the repre- 
sentatives of decree-holders or judgment-deb- 
tors when any proceeding is to be taken or 
any application is to be made but when we 
are considering s. 73 we have got to be satis- 
fied that the condition precedent which is not 
a matter of procedure has been complied with. 
Applying this reasoning it is clear that the 
decree against Bishambhar Sahai in the case 
before us cannot be changed into a decree 
against Navin Chendra and Abinash Chandra 
to ‘the extent of the assets of Bishambhar 
Sahai. In Hemendra Nath v. East Bengal 
Commercial Bank (8), Nasim Ali and Hen- 
derson, JJ., held : 

“Where in one decree the judgment-debtors are des- 
eribed as onthe death of X his sons and heirs A, B, 
C and D and inthe other decree they are merely des- 
cribed as A, B,C and D, all. the decrees are against 
the same judgment-debtors and rateable distribution 
should be ordered.” 7 | 

. Their Lordships quoted with approval the 
casesin Gobind Abaji v. Mohoniraj Vinayak 
(4), Srinivasa Aiyangar v. Kanthimathi 
Ammal (5) and Balmer Lawrie & Co. v. 
Jadunath Banerji (16) and after discussing 
these cases came to the conclusion that both 
the decrees were against the same judgment- 
debtor and there can be no doubt that the 
decrees were passed against the same judg- 
‘ment-debtor. In one suit X had died during 
the pendency of suit and his sons and heirs A, 
B,C and D were brought on the record during 
the. pendency of the suit and the decree was 
passed against A,B,C and D. The other 
decree was of course passed against A, B, C 
and D. The Calcutta view, therefore, is also 
in favour of the respondents. I omitted, how- - 
ever, to mention the case in-Nilmoni Dey v. 


“Hira Lal Das (17) where it appears that 


Mookerji and Beachcyoft, JJ., held that when 
two decrees were obtained against the estate 
of a deceased testator each obtained against 
two out-of three executors and where one of 
these two executors was common to the two 
suits the decree-holders were entitled to rate- 
able distribution of the assets of the deceasecl 
testator under s. 73, Civil P.O. They were 
‘of the opinion that a narrow cpnstruction 
‘should not be put upon the terms of s..73 so. 
as to defeat the ends of justice.. It is of some 
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Importance to note that the executors were not 
personally liable under the two decrees in any 
manner’ and it might have been permissible 
under those ciréumstances to look to the estate 
of the deceased testator whose executors they 
were and ‘thus ‘arrive at the conclusion that 
the decrees ayere against the same judgment- 
debtor, but: there can also be no doubt that 
one of thé executors was common in both the 
‘decrees. With-the exception of this case, 
which might be said to support the appellant 
to a certain extent all the other cases help the 
respondents. , 
- I now come to the Bombay case. In. Go- 
vind Abaji v. Mohoniraj Vinayak (4) the 
facts. were that one Mohoniraj obtained a 
money decree' against one Bhau Babaji who 
died shortly afterwards. His son Kashi Nath, 
as his “legal represêntatives, was then placed 
on the record and the property of the deceas- 
ed judgment-debtor Bhau Babaji was attach- 
ed and sold in execution. Meantime the ap- 
plicant Govind Abaji..had obtained a decree 
against Bhau Babaji deceased by his son 
Kashi Nath and against the estate of Bhau 
Babaji deceased, and he applied under s. 295, 
Civil P. C., to share rateably in the proceeds 
of the sale held in execution of the other 
decree. Jenkins, ©; J. and Chandavarakr, J. 
by separate judgments held that the applica- 
tion should be refused. Jenkins, ©. J. point- 
ed out that the fact that one of the decrees 
was expressed to be against Bhau Babaji 
Jangam deceased by his son Kashi Nath made 
no difference and this was due to the errone- 
ous practice which prevailed:in the Mofussil 
Courts according to which a dead man was 
expressed to be a party to the suit by his 
heirs. -He said: Pp apes 
“Ib is useless to speculate as to any other test’than 
that which the section itself provides and that test -is 
stated inthe -plainest terms. So far as the. present 
case goes it is enough to say-that - the money decrees 
must ‘beagainst the same judgment-debtor. Here, how- 
ever, one decree is against Bhau Babaji Jangam and 
the other is against his son Kashi- Nath............... The 
interpretation of judgment-debtor in s. 2 and the 
phraseology of s. 234, Civil P. C., leave no doubt on the 
int.” j 
ik Chandavarkar, J. laid emphasis on the 
definition of the term judgment-debtor and 
pointed out that’a decree against A while he 
is alive and a decree against B after A’s 
death as A’s legal - representative are not 
against one and the same judgment-debtor. 
Section 234 provides for the execution of a 
decree where that execution is sought after 
the judgment-debtor’s death. .It is the ‘de- 
ceased who is, according to the.terms of that 
section, the judgment-debtor, and where on 
the other hand a person is sued from the ‘be: 
ginning as the legal representative of a. de- 
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ceaséd person the person sd sued is the de- 

‘fendant and is therefore ‘the judgnient-deb- 
tor. .He laid stress on the fact that: °° . 
“ Section 295 does not. make the nature of the liability 
under the decrees contemplated-by it one of the essen- 
tial conditions for the application of the section.” 


` There is then the case in Chunilal Rai 
Chand v. Broach Urban Co-operative Bank 
Lid. (9). The facts of this case were that 
the petitioner Chunilal obtained a money 
decree against one Jorbhai and later. another’ 
person obtained a decree against the widows 
of Jorbhai to recover money owed by Jor- 
bhai, and in exectition of this latter decree 
Jorbhai’s property was sold by the Court, 
and before.the assets were realized: -the peti- 
tioner applied to the Court for rateable: dis- 
tribution. It was held that the petitioner 
could not be allowed rateable distribution 
under the provisions of s. 73, Civil P. G. For 
the petitioner the Full Bench case of the 
Madras High Court in Rama Krishna Chet- 
tiar v. Kasi Vishwanathan Chettiar (11) 
was cited, but their Itordships were of the 
view that the Madras interpretation was not 
justified by the words of the section. These 
are the only two cases that-were cited he- 
fore us from Bombay and both of them sup- 
port the respondents. Ae 4 

I now come to the Madras cases and. there 
the decisions are not. uniform. The facts in 

Ram Nathan v. Subramania (21), were. that 
there waf a decree of judgment-creditor No. 2 
‘against the ‘father, and another decree of 
judgment-creditorNo. 1 against the ffther and 
son, and it was admitted that the. property 
from which the assets were realized by sale 
was the ancestral property of the family of 
which the father and the son were undivided 
members.- It was held that.the decrees were 
against the “same judgment-debtor for the 
purposes of s. 295.: If the facts are as I 
have stated above the father is the common 
judgment-debtor in both the decrees and the 
decrees would therefore be against the same 
judgment-debtor under s. 295, Civil P. C. 
1882 or s. 73;. Civil P. C., 1908 and, rateable. 
distribution could be allowed. 

- In Srinivasa Aiyaager v. Kanthimathi 
Ammal (5) the facts were that A obtained 
a decree against’ one Maruthamuthu Pillai 
and subsequently B obtained a decree against 
the legal representatives of Maruthamuthu 
Pillai and his estate in their hands. B ap- 


- plied under s. 295, Civil P. C., to share rate: 


ably in the proceeds of property sold in exe- 
cution of A's decree and it was held: that B 
ias not entitled to do so. ` It is true that the 
earlier case in kam Nathan v. Subramania 
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(21) was not cited before their Lordships, 

but as I have explained above that case does” 
not, fo my mind, help the appellant. -In 
Rama Krishna Chettiar v. Kasi Vishwana- 
than Chettiar (11) a Full Bench of the 

Madras High Court held a view which sup- 

ports the appellant. Pandrang Row, J., who 

delivered the principal judgment, was of 
the opinion that a strict literal construction 

of the expression “the same judgment- 

debtor” in s. 73, Civil P. C., in the sense that 

the decrees must be against the same persons 

eo némine, shouldnot be adopted, and the 

decrées that were capable of execution 

against the same estate may without unduly 

straining the language of s. 73, Civil P. C., 

be regarded as passed against the same per- 

sons. 

_ This case was followed in Swaminatha 

Aiyar v. Saivu Rowthan (12) and Palani- 

appa Chettiar v. Palani Goundan (13) by a 

learned Single Judge but he obviously had 

to follow the decision of the Full Bench. 

Pandrang Row, J., was of the opinion that 

in certain cases a literal construction of s. 73 

has not been adopted because it has been 

held that although the person against whom 

the decrees were passed is the same in name 

s. 73 did not apply unless that person occu- 

pied the same character in all the decrees 

and it has also been held in other cases that 

all the judgment-debtors in each ef the se- 

veral decrees need not be identically the 

same. and that it is sufficient if there is one 

judgment-debtor common to all the decrees; 

but, as I-have pointed out in an earlier por- 

tion of my judgment, the. decisions in these 

two classes ofcases have not been obtained 

by. straining the language in any manner 

and afford no justification therefore, for 

holding the view that the plain meaning of 

the section ought to be ignored and the per- 

sonality, the character and the capacity of 

the judgment-debtor is to be ignored and 

undue preference is to be given to the pro- 

perty from which the assets are realized. 

The Full Bench case of the Madras High 

Court was, however, considered by the 

learned Judges of the Bombay High Court 

in Chunilal Rat Chand v, Broach Urban 

Co-operative Bank Ltd. (9), and not follow- 

ed. It was also not followed by Collister, J. 

of this Court in Lal Singh Nayal v. Jiwa- 

nand (10), I hold the view that if the law, as 

laid down in s. 73, Civil P. C., isto be inter- 
preted, and if we pay due regard to the 

yestricted language used therein, the deci- 

sion arrived at by the Court below is the 
correct decision and the weight of authority, 
as I have pointed out, is entirely in: favour of 


= 
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the respondent. I would, therefore, dismiss 
this. appeal. a 

Verma, J.—The principal question in- 
volved in this case is one relating to the pro- 
per construction of s. 73, Civil P.C. The 
ĉase has been referred to a-Bench of three 
Judges as the Division Bench before whom 
it originally.came up for hearing found that 
there was a wide divergence of judicial opi-, 
nion with regard to the proper interpretation 
of the language employed by the Legisla- 
‘ture in that section and in the correspond- 
ing section of the Code of 1882, viz., s. 299. 
The essential facts are these. One Bisham- 
bhar Sahai, a Hindu governed by the. Mitak- 
shara, executed a pronote in favour of the 
plaintiff-appellant and borrowed a certain 
sum of money. The appellant instituted suit 
No. 59 of 1930 against Bishambhar Sahai in 
respect of that transaction and a decree was 
passed in his favour for the recovery of 
Rs. 10,561. Before the decree could be exe- 
cuted, Bishambhar Sahai died. The appellant 
then took out execution of the decree against 
the sons of Bishambhar Sahai, namely Navin 
Chandra and Abinash Chandra, in ` accord- 
ance with the provisions of s. 50 read with 
s. 53 of the Code, and prayed for the attach- 
ment and sale of certain: family property: 
which was in the possession of the sons, and 
the attachment was made on May 7, 1981. : 

Shortly afterwards a suit being suit 
No. 620 of 1931 was filed by one Makhan Lal 
against Navin Chandra and Abinash Chandra 
for the recovery ofa certain sum of money. 
on the basis of a pro-note executed by Bis- 
hambhar Sahai deceased and his elder son 
Navin Chandra. This suit was decreed as 
against Navin Chandra personally and as 
against both Navin Chandra and Abinash 
Chandra to the extent of the family pro- 
perty in their hands. Makhan Lal applied 
for-execution of his decree to the same Court 
in which the execution of the appellant’s 
decree was pending and had the same pro: 
perties attached as had been attached on 
the application of the appellant. The attach- 
ments in execution of Makhan Lals decree 
were made on December 2, 3, 1931. 
Sales were held in execution of Makhan 
Lal's decree on March 18, 1932, when: one 
Babu Lal purchased a portion of the pro- 
perty for Rs. 1,325 and on March 29, 1932, 


“when Makhan Lal himself purchased the 


remaining property in lieu of Rs. 1,419. Babu 
Lal having deposited in Court.the sum of 
Rs. 1,325 in accordance with the provisions of 
the Code, Makhan Lal applied that -the same 
be paid over to him and obtained payment 


on October: 26, 1932. - od 
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So far as the purchase made by Makhan 
Lal himself was concerned, the purchase 
money, namely, the sum of Rs. 1,415, was set 
off against the amount due to him on the 
decree and satisfaction of the decree was 
entered up to that extent. This also took 
place in 1932. Makhan Lal thus received a 
total sum of Rs. 2,740 in execution of his 
decree. On October 6, 1933, the appellant 
“applied for rateable distribution under the 
provisions of s. 73, of the Code. The exe- 
cution Court disallowed his application in 
August 1934. The appellant thereupon, in 
October 1935, instituted, under sub-s. (2) of 
s. 73, the suit which has given rise to this 
appeal. His claim was that he was entitled 
to a sum of Rs. 2,061 and Rs. 493-8-0 as inter- 
est, from October 6, 1933, to the date of the 
institution of the suit and at 1 per cent. per 
mensem, total Rs. 2,554-8-0 as his rateable 
share out of the amount realised by Makhan 
Lal. As Makhan Lal had died before the 
institution of the suit, the appellant im- 
pleaded his sons and grandsons as defendants 
Nos. 1 to 13, and claimed that he was entitled 
to a decree for the realisation of the sum of 
Rs. 2,554-8-0 from the estate of Makhan Lal 
deceased which, he alleged, was in the pos- 
session of defendants Nos. 1 to 10. He 
averred that, as far as he knew, defendants 
Nos. 11 to 13 were not in possession of any 
portion of the estate of Makhan Lal, and 
that they were, therefore, impleaded as de- 
fendants. pro forma. He also impleaded 
Navin Chandra and. Abinash Chandra, the 
sons of Bishambhar Sahai, as defendants 
Nos. 14 and 15, pro forma. | 

The suit was contested by defendants 
Nos.1,5,8 and 10 who raised questions of 
jurisdiction, limitation, estoppel and acquies- 
cence. They further pleaded that the plaintiff 
was not entitled to rateable distribution for 
certain reasons, one .of which was that the 


decrees of the plaintiff and of Makhan Lal 


had not been ‘passed against, the same 
judgment-debtor’. It was also alleged that, 
in any event, the plaintiff was not entitled to 
the amount claimed and that he-should in-no 
case be allowed any interest. 
gave rise to.a nuimber of issues. The learn- 
ed Munsif who tried the-suit decided the 
issues of jurisdiction, limitation, estoppel and 
acquiescence in favour of the plaintiff. He 
further held. that if the plaintiff was entitled 
to rateable distribution, he was entitled to 
the amount he would have. got on the date on 
which. the -assets realised in „execution of 
Makhan Lal’s decree should have been distri- 
buted and that subsequent events could- not 
be taken into account. “He also held that two 
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of the three grounds on which the defendants 
° based their plea that the plaintiff was not: 
entitled to rateable distribution were tuften- 
able. - He held, however, that the decrees of 
the plaintiff and of Makhan Lal were not 
passed against the same judgement-debtor and 
that, therefore, the plaintiff had no right to 
claim a share by rateable distribution: in the 
assets realised by execution of Makhan Lal’s. 
decree. < : 
Having arrived at that conclusion, the learn- 
ed Munsif did not decide the question whether 
the plaintiff was entitled to any interest. In 
the result, the suit was dismissed. The:Ðlain- 
tiff appealed and the lower Appellate Court 
agreed with the trial Court in holding that the 
two decrees in question had not been passed 
against the same judgment-debtor within the 
meaning of s. 73 of the Code. The appeal was 
accordingly dismissed without any expression 
of opinion on the part of the lower Appellate 
Court on the other questions that had been 
raised. The plaintiff has filed this second 
appeal and the only question that arises for 
consideration is whether the decision that the 
plaintiff was not entitled to claim rateable 
distribution, for the reason that the two 
decrees had not been ‘passed against the same 
judgment-debtor’ within the meaning of s. 73 
is correct. : 
‘The answer to the question thus raised de- 
pends on the construction to be placed ons. 73. 
Questions relating to the proper construction 
of that section, as well as of the corresponding ' 
section of the Code of 1882, have occupied the 
attention of several High Courts in India in a 
number of cases, many of which have been 
cited at the Bar. As my brother Iqbal Ahmad 
and Bajpai are going to deal exhaustively 
with these cages, I do not propose to discuss 
them in detail. On the specific questions that 
arise before us there is a sharp conflict of opi- 
nions between the High Courts of Bombay 
and Madras. The Bombay view is to be found 
in Govind Abaji v. Mohoniraj Vinayak (4) 
and Chunilal Rai Chand v. Broach Urban 
Co-operative Bank Ltd. (9), and the Madras 
view in the Full Bench case in Rama 
Krishna Chettiar v. “Kasi Vishwanathan 
Chettiar (11). Broadly speaking, the view 
of the Bombay High Court is that the words 
of the section should be taken literally and 
that the moment you find that the suits, in 
which the two decrees were obtained, were 
not filed against the same individual or in- 
dividuals as defendant or defendants, you 
must hold that the decrees were not against. 
‘the same judgment-debtor.’ . 
“The facts in Govind Abaji v. Mohoniraj 
Vinayak (4), were identical with those of the 


o fe 


= 
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case before us, the only difference being that 
in that case the assets had been realized in e 
execution of the decree of the person whose 
position corresponded with that of the appel- 
lant before us, and the applicant for rateakle 
distribution was the person whose position 
corresponded with that of Makhan Lal in this 
case. That difference can have no effect oh 
the decision of the question of law. Jenkins, 
C. J. considered it “enough to say that the 
money must be against the same judgment- 
debtor’ and that in the case before him one 
decree was against the father and the other 
was against the son. The circumstances that 
the débts of both the creditors had been in- 
curred by the father, that one of the creditors 
had to bring his suit against the son because 
the father had died before the institution of 
the suit, leaving property which was in the 
possession of the son, and that the decree 
against the son was*that the amount be rea- 
lized from the assets of the father in the hands 
of the son, were not cgnsidered to be of any 
importance. Chandavarkar, J. delivered a 
longer judgment, agreeing with the conclu- 
sion arrived at by the learned Chief Justice. 
He referred to certain provisions of the Code 
and held that the test laid down by the learn- 
ed Chief Justice was the true test. The real 
basis of the decision is to be found in the fol- 
lowing sentences which occur in the judg- 
ment of Chandavarkar, J. : = 

“ The decree obtained by’ the, present applicant is 
against Bhau Babaji Jangam, deceased, by his son and 
heir Kashinath. Can it be said tobea decree against 
Bhau Babaji? It is a decree against Bhau’s legal re- 
presentative, whereas the decree obtained by the oppo- 
nent Mohoniraj was against Bhau himself. It cannot. be 
said, therefore, looking to the names of the parties, 
that the two decres are against the same judgment- 
debtor. Itis true that the estate that is liable in the” 
case of both the decrees is the estate of the deceased 
Bhau, but s. 295 doesnot make the nature of the liabi- 


lity under the decrees contemplated by it one of the 
essential conditions for the application of the section.” 


(The. italics are mine.) After considering 
certain sections of the Code, the learned 
Judge makes these observations in the con- 
cluding parapraph of his judgment: 

‘* Applying these considerations to this case before 
us, it is obvious that the dévree obtained by the pre- 
sent applicant was against Bhau’s son and heir, Kashi- 
nath who must be regarded as his ‘judgment-debtor 
whereas the decree obtained by the opponent was against 
Bhau as his judgment-debtor. The opponent by bring- 
“ing Kashinath asthe legal representative of Bhau on 
the record in his execution proceedings and obtaining 
an order for execution as against Kashinath as such re- 

resentative, hasno doubt made him his ‘judgment- 
ebtor’, according to thedefinition of that term in the 
Code. “But though that order obtained by the oppo- 
nent and the decree obtained by the present applicant 
are against thesame ‘judgment-debtor’, (¢. e., Kashi- 
nath), yet the decree of the former is against Bhau 


. Whereas the decree of the latter is against Kashinath, 
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and it is the decrees and not the orders passed in ex*- 
cution which form the test fora rateable distribution 
under s. 295 of the Code.” | 


It seems to me that Pandrang Row, J., is 

perfectly correct, if I may say so with res- 
pect, in describing this, in his judgment in 
the Full Bench-case in Rama : Krishna © 
Chettiar v. Kasi Vishwanathan Chettiar (11) 
as the eo nomine construction of the section. 
In Ghunilal Rai Chand v. Bréach Urban, 
Go-operative Bank Ltd: (9) the facts are’ 
absolutety identical with those of the case 
before us. The learned Judges who decided 
that case preferred the view expressed. by 
their own Court in Govind Abaji v. Mohont- 
raj Vinayak (4).to the view of the Full 
Bench of the Madras Courtin Rama Krishna 
Chettiar v. Kasi Vishwanathan Chettiar (11) 
Barlee, J. observes : 
c “In the present case the petitioner obtained a decree 
against one Jorbhaiand after his death defendant. No. 4, 
the Broach Urban Co-operative Bank, obtained a dec- 
ree against the widows of Jorbhai to recover -Money 
due.to the Bank by Jorbhai. Therefore, the two'dec- 
rees-were not passed against the same judgment-deb- 
tor and the position is exactly the same as that: in 
Govind Abaji v. Mohoniray Vinayak (4).” 

The learned Judge then quotes two pass- 
ages from the judgment of Pandrang Row, J. 
in the Madras Full Bench case; one in which 
it issaid that in neither of the two cases 
Govind Abaji v. Mohoniraj Vinayak (4) 
and Srinivasa Aiyanger v. Kanthimathi 
Ammal (5) was any reference made to the 
objects of s. 73 of the Code, and the other in 
which a reference is made to Nilmoni Dey v. 
Hira Lal Das (17) and itis observed that 
in that case the fact that both the decrees. 
were capable of execution against. the same 
estate was held to bea sufficient reason for 
concluding that the decrees may without 
unduly straining the language of s. 73 of the 
Code be regarded as passed against the same 
judgment-debtor, and says: ‘‘This view had 
been considered but discarded in our Court.” 
Having thus disposed of the judgment of 
Pandrang Row, J., and rejected his view, not. 
on the ground that there was any inherent 
unsoundness in it, but on the ground that it 
had been considered and discarded by the 
High Court of Bombay, Barlee, J., proceeds 
to consider the judgment of Cornish, J., in 
the Madras Full Bench case. He quotes a 
passage from the judgment of Cornish, J., 
where it is stated that the liability of the 
legal representative under the decree, whe- 
ther he has been brought on record before | 
decree or whether execution is made after 
the judgment-debtor’s death, is limited to the 
extent of the deceased’s assets which have 
come-into his hands and which have not 
been duly distributed by him,.and that the ` 
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notion underlying these ‘principles is that thé 
legal representative takes the place of the 


deceased.and is under the obligation. which. 


lay upon the deceased of paying lawful 
claims against the deceased out ofthe de- 
ceased’s assets. Barlee, J., observes that this 
is no doubt correct, but hardly relevant, and 
proceeds : 

_ ‘It explains why the Legislature should have pro- 
vided for a case of this sort. But the fact remains 
that s. 295, Civil P. C., did not provide for a case of 
this nature. It provided for one case only where 
there are two or more decrees passed against the 
same judgment-debtor ; and though after that decision, 
which. was delivered in 1901, the Civil P. C., 
of 1882, was repealed and re-enacted and Sir Lawrence 
Jerikins himself was a member of the Special Com- 
mittee on the Bill, the Legislature neglected to take 
the opportunity of changing the words of the section.”’ 


But that is the whole question. Did the 
Legislature, when it enacted s. 295 of- the 
Code of 1882, deliberately intend to exclude 
from its operation a case in which, owing 
to the person who had -incurred the debt 
dying -before the institution of the suit, the 
creditor has to file it against the legal repre- 
sentative, or in which, owing to the judg- 
ment-debtor dying after the passing of the 
decree but before the decree being executed, 
the ' creditor 
proceedings in execution against the legal 
representative? I should also like to observe; 
with great respect to the learned Judges who 
decided the case in Chunilal Rai Chand v. 
Broach Urban Co-operative Bank Ltd, (9) that 
the fact that Sir Lawrence Jenkins, who had 
delivered a short judgment in the year 1901 
expressing a certain opinion with regard to 
the interpretation of s. "295 of the Code of 
1882, was a member ofthe Special Committee 
on’ the Bill which ultimately emerged as 
Act V of 1908, is not a relevant: considera- 
tion. in construing s. 73 of the Code of 1908. 
Barlee, J. concludes his judgment in these 
words ; À 

“In my opinion the Madras interpretation is not 
justified by the words of the section, and since the 
Legislature has not agreed to amend it, we must accept 
it as it is unamended, and must follow the case in 
Govind Abaji v. Mohoniraj Vinayak (4).” 

. Thus, the basis of Barlee, J.’s decision is 
that the High Court of Bombay had taken a 
certain view as tothe interpretation of s. 295 
of the Code of 1882, that in spite of the ex- 
pression of that view the section had not been 
amended when the Code of 1908 was enacted 
in place of the Code of 1882,-and that there- 
fore the view expressed by the Bombay Court 
in Govind Abaji v. Mohoniraj Vinayak (4) 
was binding on that Court. The question 
thus remains whether the view expressed in 
Govind Abaji v. Mohoniraj Vinayak (4) on 
the interpretation of s. 295 of the Code of 1882 
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was correct. The fact that the language of 
*the section was not altered wken the Code of 
1908 was enacted does not necessarily lead to 
the conclusion-that that view is correct. There 
is mo justification for the assumptions under- 
lying such a conclusion. Tyabji, J., who was 
the other member of the Bench which decided 
the case in Chunilal Rai Chand v. Broach 
Urban Co-operative Bank Ltd. (9), discards. 
the reasoning of the Full Bench of the Madras 
High Court on the ground that, in his opinion, - 
it amounted toan unjustifiable expansion of 
s. 73 and that “the Courts have no jurisdic- 
tion to expand in this manner a Legislative 
provision such as s. 73." He accepts the view 
expressed in the.earlier Bombay case, Govind 
Abaji v. Mohoniraj Vinayak (4), as correct. 
The question, which we have to consider, 
thus, resolves itself into this. Should we 
accept the Bombay view, namely that a strict 
literal construction should be placed on the 
expression “the same judgment-debtor” in 
the sense that the decrges must be against the 
same person eo nomine, or should that, con- 
struction be rejected as too narrow? Now, it 
is beyond question that the view that a strict 
literal construction should be placed on the 
section has not been accepted in a number of 
cases arising out of a variety of circumstances. 
The very expression ‘‘the same judgment- 
debtor” was the subject of interpretation in the 
Full Benga decision of the Calcutta High Court 
“in Gonesh Das Bagria v. Shiva Lakshman 
(22).-The question that arose in that pase was | 
whether two decrees, one of which was against 
X, Y and Z, and the other was against X and 
Y only, could be said to be against ‘‘the same 
judgment-debtor” within the meaning of the 
section. The answer given by a Full Bench 
of five Judges wasin the affirmative. The 
case had been referred toa Full Bench by a 
Division Bench consisting of Maclean, C. J, 
and Banerjee, J. and the learned Chief Justice 
in his referring order mentioned the case in 
Deboki Nunden Sen v. Hart (23) as a case 
in which a contrary view had been, taken and 
observed : : É 
“ If the language of the section be absolutely clear, 
‘the circumstance that suck a construction as was put 
upon it in that case may lead to injustice or to ano- | 
maly or to hardship, could not prevent us from put- ` 
ting such construction upon it. But looking at the 
whole of s. 295, and especially tothat portion of it 
which deals with the distribution of the assets, where 
it speaks of ‘the judgment-debtor’ not using the ex- 
pression ‘the same judgment-debtor’ and to the equit- 
able distribution which is aimed at by the section, I 


am disposed to think that the construction put upon it 
by the case in Deboki Nunden Sen v. Hart (28) is too 


narrow.” ae 
The learned Chief Justice is referring to 
(22) 30 0583; TO WN-414(FB) Ot 
- (23) 12 C 294, | ~ Calco oa 
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para. 4 under cl. (c) of the proviso. to the 
section. ` Baneyjee, J. in his referring orders 
states.: : 

“That it isnot necessary that the decrees should 
be against identically the same. judgment-debtorg is 
clear from the cases in Shumbhoo Nath Poddar v. 
Luckynath Dey (24) and in Sarat Chandra v. Doyal 
Chand (25), and I donot think, that the language of 
s. 295 requires that the judgment-debtors in the to 
decrees should be identically the same.” 

“= Banerjee, J. was not a member of the Full 
Bench, but the learned Chief Justice was 
and the principal judgment of the Full Bench 
was’ delivered by him. In that judgment he 
observes as follows : 


“I wasa member of the Court which referred the 
case, and for the reasons which I gave ‘in my judg- 
ment, which it is unnecessary to repeat, and also for 
those which are very clearly stated by my colleague, 
Banerjee, J., I consider that the question ought to be 
answered, as we then answered it, in the affirmative.” 

Prinsep, Sale, Stevens, and Geidt, JJ. con- 
curred in this vi€w. The facts of the case 
were no doubt slightly different from those 
of the case before us, hut the principle accept- 
ed by six learned J udges was that a strictly 
literal construction should not be placed upon 
the section, and that in. construing it, its 
main object, namely an equitable distribu- 
tion, should ‘not be lost sight of. It will be 
convenient at this stage to quote a passage 
from the judgment of Sir Arthur Strachey 
in Bithal Das v. Nand Kishore (1) in which 
the learned Chief Justice explainsathe object 
of the section : 

E senseeseeneesee the object of the section istwofold. The 
first obje&t is to prevent unnecessary multiplicity of 
of execution proceedings, to obviate, in -a case where 
there are many decree-holders gach competent to- exe- 
cute his decree by attachment and sale of a, particular 
property, the necessity of each and every one separately 
attaching and separately selling that property. The 
other object is to secure an equitable adniinistration of 
the property by placing all the decree-holders in the 
position I have described upon the same footing, and 
making the property rateably divisible among them in- 
stead of. allowing one to exclude all-the others merely 


because he happened tobe the first who had attached 
and sold the property,” 


Iam not losing sight of the fact that the 
question which arose for decision in that case 
and the facts out of which it arose were dif- 
ferent. But the remargs of the learned Chief 
Justice as to the objects with which the sec- 
tion has been enacted are perfectly general 
and if I may say so with respect are in my 
opinion perfectly correct. Another case in 
-which the strict literal construction of the ex- 
pression ‘the same judgment-debtor’ was not 
adopted is that in Bhola Nath v. Maqbul- 
Unnissa (14). It is converse case to the one 
before us. The plaintiff-respondent in that 


(24) 9 0920. 
(25)30 WN 368. 
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- case had, on the death of her husband Said- 


ud-din, obtained a decree for her dower 
against Said-ad-din’s son and heir, Yaqub 
Hussain, and had, in execution of that decree, 
attached certain property which had belonged 
to Said-ud-din, and which had been inherited 
by and was in the possession of Yaqub Hus- 
sain. The defendant-appellant had obtained 
a money decree against Yaqub Hussain in, 
respect of a debt incurred by Yaqub Hussain, 
and had in execution of that decree attached 
the same property. The plaintiff was granted 
a decree by the High Court for a declaration 
that she had priority in respect of the amount 
of her decree over the decree obtained by the 
defendant and that the defendant could only 
bring the property in suit to sale in execution 
of his decree subject to the plaintiff's rights 
under the decree obtained by her. The com- 
petition thus was between tio decree-holders 
holding decrees against the same individual, 
but one of them was entitled to proceed, and 
to proceed only against. the property of the 
deceased which had descended to the indivi- 
dual against whom thë decree had been obtain- 
ed, and the other of them was entitled to pro- 
ceed against the person and the property of 
the individual against whom he had obtained 
the decree. It was held that the decree-holder 
who was entitled to have her decree satisfied 
out of the assets of the deceased in the hands 
of the judgment-debtor was entitled: to prio- 
rity over the other decree holder. At p. 845 
of the report the learned Chief Justice makes 
these observations : 

“Tam not disposed to think that s. 295, Civil P. C., 
which directs in certain events rateable distribution of 
assets realized by sale in execution of a decree, if it 
were applicable, opposes any obstacle to the granting 
of the relief which the plaintiff seeks. The decree ob- 
tained by the respondent isa decree against Yaquh 
Husain as a representative of her deceased husband, 
whilst the decree obtained by the appellant is against 
Yaqub Hussain in his personal capacity. The two dec- 


rees have not, in fact, been obtained against ‘the same 
judgment-debtor.’ ’’ 


Thus, although the two decrees were eo 
nomine against the same individual, they 
were held to be not against ‘the same judg- 
ment-debtor’ for the reason that the judg- 
ment-debtor held different capacities in the 
cases in which the decrees had been obtain- 
ed. It has been conceded before us that 
this is settled and sound law. Another in- 
structive case is that in Nilmoni Dey v. 
Hiralal Das (17). In that case the learned 
Judges observe as follows : 

“ What has happened in substance is that there are 
now two decrees against the estate, each ‘obtained 
against two out of three executors. One pf these two 
executors is common to the two suits.: ach decree 
is prima .facie capable of. execution against the estate 
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of the deceased testator. Inthese circumstances, we 
are-of opinion that the two decrees may, without un- 


“duly straining the language ‘of s. 73 be regarded as 


passed against the same judgment-debtor, namely, they 
are both decrees against the estate of Bhvsan Chunder 
Bhar, in one case re resented by A and B, in the 
other case by B and We may add that we are not 
disposed to put a narrow construction upon’ the terms, 
of s. 73, so as to defeat the ends of justice.” 

(The italics are mine). The object of the 
section being as stated above, and it having 
been held in a number of cases arising out 
of a variety of facts that a strict literal con- 


struction should not be placed upon the ex- 
“pression ‘the same judgment-debtor; it seems 


to me that the reasoning of the learned 
Judges of the Madras High Court who de- 
cided the casein Rama Krishna Chettiar 
v. Kasi Vishwanathan (11), must be accept- 


‘ed. The only other case to which I propose 


to refer is that in Lal Singh Nayal v. Jiwa- 
nand (10), in which on similar facts my 
brother Collister preferred the Bombay view 
to that expressed in the Full Bench decision 
of Madras. For the reasons indicated above 
I am unable to agree with my learned bro- 
ther. In my opinion, the decision of the lower 
Appellate Court on the only point which it 
has decided should be reversed. I would, 
therefore allow the appeal, set aside the dec- 
ree of the lower Appellate Court and remand 
the case to that Court for decision of the 
points which remain to be decided. 

By the Court.—The appeal is allowed, 
the decree of the lower Appellate Court is 
set aside and the case is remanded to that 
Court for decision of the remaining issues 
arising in the case. No additional evidence 
will be allowed. ‘After deciding the remain- 


ing issues that were pressed in the trial 


Court and were decided by ‘that Court, the 


‘lower Appellate Court will, if it finds that 


the plaintiff is entitled toa decree, pass a 
decree in. the plaintiff's favour for such 
amount as he may be entitled to. Costs here 
and hitherto will be costs in the cause and 
The court-fee paid by 
the appellant in this appeal will be refunded 
to him. 
8. - - ~ Appeal allowed. 
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Criminal Procedure Code (Act V of 1898), s:- 109 
(a) (b)—S. 109° (a) applicability of—Held on facts 


LAKHMAN KURMI V. EMPEROR (PAS) 


t 
. 


295 


that s. 109 (a) did not apply—Criminal trial—Evi- 
dence—Admissibility—Evidence of Sub-Inspector not 
*on personal Knowledge, but based ow inquiries made 
in course of duty—Admissibility. ee 
. The él. (a) of s. 109, Criminal P. C., should be 
-applied with proper discretion. It cannot be applied 
to’ a person who was merely found talking at 
night time with bad characters in a place open to the 
public or to one who. merely shows a disinclination for 
tife society of the Police and endeavours to avoid them 
by running away on their approach. There must be 
some definite attempt at concealment’ by taking pre-- 
cautions with that object in view, whether it be by 
disguise or otherwise, indicating a desire to hide the 
fact that the person is present within the local limits 
of the Magistrate’s jurisdiction, 97 Ind. Cas, 648 (1) 
and 155 Ind. Cas. 729 (2), relied on. 

Held, having regard to the entire circumstances that 
it was amatter of common experience that a person in 
the position of the petitioner would ordinarily try to 
yun away whenchallenged at night from the Police ‘or 
the choukidars, and that there was no sufficient evi- 
dence which would justify the inference that the peti- 
tioner had been found to be taking precautions to 
hide his presence, far less that he was taking such pre- 
cautions in order to commit angoffence. 

Evidence of a Police Sub-Inspector not on his per- 
sonal knowledge but as a result of some enquiries which 
he has made in the course of his official duties is whol- 
ly inadmissible. Similarly*’the evidence that the peti- 
tioner was on the active picketing list of the thana 
and that “this list is maintained for the criminals who 
are suspected to be most active ’’ is wholly inadmis- 

` sible. The Courts have to decide matters judicially 
and not upon a suspicion which led the Police autho- 
rities, however correctly, to placea person upon the 
suspicion list. ihi; 


"Or. R. from an order of the Sessions 
Judge of Saran, dated January 20, 1941. 


Syed Safdar Imam, for the Petitioner. 
The Assistant Govt. Advocate, for the Op- 
posite Party. i 


Order.—This is an application in re- 
vision on behalf of Lakhman Kurmi who 
has been ordered under s. 109 read with 
`s. 118 of the Criminal P. C., to execute a bond 
‘of Rs. 100°with two sureties of the like 
amount to be of good behaviour for a period 
of one year or in default to undergo rigorous 
imprisonment for one year by an order passed 
by the First Class Deputy Magistrate of 
Gopalgunj dated June 29, 1940, an appeal 
against which order was dismissed by the 
learned Sessions Judge of Saran on Janu- 
ary 20, 1941. 6 

The facts found are these. On the night 
of March 9, 1940, at about 2 a. m. the peti- 
tioner along with two others, untraced, weré 
seen standing on the District Board Road 
about 10 bighas’ east of village Isuapur by 
three choukidars who were on their rounds. 
On being challenged they all ran away. The 
petitioner hid himself in a big sugar-cane 
field immeédiately tothe east of that road. 
The choukidars surrounded the field and at 
dawn they took the help of one Feku Missir 
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who was seen approaching with some labou- 
` rers to cut sugal-cane crops from the neigh, 
‘bouring field." The party then entered the 
sugaf-cane field where they. found the peti- 
tioner sitting almost in the middle of fhe 
_Sugar-cane field undera bar tree with his 


face covered; a bundle of sarso, about four : 


seers in weight, was kept by his side. The 
petitioner was questioned and gave his name 
as Sobran Kanu and resident of village Dai- 
‘bhata. But one“of the choukidars was able to 
identify him tobe Lakhman -Kurmi.. This 
roused the suspicion of the party who search- 
ed the person of the petitioner and they found 
a big knife, a torch in working order and'a 
.bunch of keys. The petitioner was then taken 
to the thana and a Station Diary Entry was 
‘lodged. Upon these facts the petitioner has 
been ordered to execute a bond in the term$ 
already stated. | 

The petitioner's defence was that he -was 
“in ill health, was suffering from enlarge 
spleen, and on that date started from his 
house at village Ekdarwa at about 7 or 8 A.M. 
in order to go to another village for treatment 
and that he took a bundle of sarso so that he 
may sell it and meet the costs of treatment. 
But on the way, he says, he got an attack of 
fever and lay down ona culvert on the Dis- 
trict Board road where he was arrested owing 
to enmity. He denied that he was arrested 
inside the sugar-cane field. -: 

I have read the evidence and I ah satisfied 
that the petitioner on being challenged hid 
“himself dn the sugar-cane field, but I am also 
satisfied that the petitioner was-in ill health 
as was testified to by the Assistant Surgeon 
of Gopalgunj, defence witness No. 4. The 
doctor stated in his evidence that the petitioner 
was suffering from enlarged spleen, probably 
kalazar, and that he was suffering from this 
disease from February last, that is to say, 
from before the date of his arrest. I must 
‘say that I am not satisfied from the evidence 
that the petitioner was covering his face when 
‘he was discovered under the bar tree. In the 
Sanha entry dated March 10, 1941, while 
every Other detail is given the story that.the 
petitioner was sitting with his face covered is 
not to be found. Further, it must be observ- 
ed that the knife was recovered from the per- 
.son of the petitioner. The evidence of P. W. 
No. 3 is clear that the torch and the knife of 
‘the petitioner were found in the kurta of the 
petitione?. The knife, therefore, although it 
is stated in the judgment of the Courts below 
to be a big knife, could not have been very 
-big as it could easily be kept in the pocket of 
his shirt. 

Upon these facts can it be held that the 
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petitioner was taking precautions to conceal 


‘his presence within the local limits of a Magis- 


trate’s jurisdiction and that there is reason to 
believe that he was taking such precautions 
with a view to committing any offence as pro- 
vided by s. 109.(a) of the Criminal P. C. ? 

It was pointed out by the learned Chief 


Justice, Foster, J., concurring, in the case of 


Rambirich Ahir v. The King-Emperor (D), 
that s. 109 (a) cannot be applied to a person 
who was merely found talking at night time 


‘with bad characters ina place open to the 


public or to one who merely shows a disin- 
clination for the society of the Police and en- 
deavours to avoid them by running away on 
their approach. It was also-pointed out that 
in order to apply s. 109 (a) there must be 
some definite attempt at concealment by tak- 


ing precautions with that object in view, whe- 


ther it be by disguise or otherwise indicating 
a desire to hide the fact that the person is 
present within the local limits of the Magis- 
trate’s jurisdiction and that the clause should 
be applied with proper discretion. 

Mohammad Noor, J., in a later case in the 
King-Emperor v. Bishi Sahara (2), took a 
Similar view. . 

The only suspicious circumstance against 
the petitioner is that he gave a wrong name 
and address ; but the Sub-Inspector of Police 


‘himself, who was witness No. 6 for the pro- 


secution, stated in his evidence that the peti- 
tioner gave his address both as Daibhata 
and Ekdarwa and that enquiry from the 
Police Officers showed that the petitioner was 
originally a resident of Daibhata and that 
he had left it 12 years ago. Having regard 
to the entire circumstances and specially 
when itisa matter of common experience 
that a person in the position of the petitioner 
would ordinarily try to run away when chal- 
lenged at night from the Police or the chouki- 
dars, I am not satisfied that there is sufficient 
evidence which would justify the inference 
that the petitioner has been found to be tak- 
ing precautions to hide his presence, far less 
that he was taking such precautions in order 
to commit an offence. The precaution which 
the petitioner has been found tove taken 
was not with a view to committing any 
offence but with a view to his avoiding being 
caught by the choukidars. 

But the petitioner has also been found to 
be of no ostensible means of subsistence, and, 
therefore, it was argued that s. 109 (b) of the 


A) 8 PLT 95; 97 Ind. Cas. 648; (1926) fat. 290; 27 
Cr. L J 1128; AIR 1926 Pat. 569; 6 Pat. 477. 

(2) Jo PLT 836; 155 Ind. Cas. 729; A I R 1935 
rar 69; (1935) Cr. Cas. 139; :36 Cr. L J 846; 7 R P 
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:Criminal P. C., justified the passing of ‘the 


order complained against. 

Now, strange as it may seem, the only evi- 
dence on this “point is the evidence df” Babu 
Chandrika Prasad Sinha, Sub- Inspector of 
Police, who received a slip, Ex. 1, for ‘verifi- 
cation and as a result of his enquiry and oñ 
consulting the record he reported that Lakh- 
man Kurmi was at present residing at Ek- 
darwa, that he was untraced since long from 


‘Ekdarwa and that “he has no land and no 
ostensible means of subsistence”. It is obvious 


that the Sub-Inspector is deposing-not on his 
personal knowledge but asa result of some 
enquiries which he has made in the course of 
his official duties. Such evidence.was wholly 
inadmissible. 
that the evidence that the petitioner was on 
the active picketing list of the thana and 
that ‘‘this list is maintained for the criminals 


who are.suspected to be most active” is wholly | 


inadmissible and it is unfortunate that the 
learned Magistrate allowed this evidence to 
be brought on the record. The Courts have 
to decide matters judicially and not upon a 
suspicion which led the Police authorities, 
however correctly to place a person upon the 
suspicion list. 

Against the hearsay evidence given by this 


"witness the petitioner has been “able to pro- 


duce some witnesses to support him that he 
has some land and works as a labourer. D. W. 
NG. 1 stated in cross-examination that the 
petitioner worked as a labourer for him. No 
suggestion is made that this statement was 
untrue. Similarly D. W. No. 2 stated in 
cross-examination that the petitioner some- 
time worked in the witness'sflêld. For these 
reasons I am unable to hold that “there is 
not an iota of evidence on the record to show 
that the accused had any honest means of 
livelihood”. It may be remarked that the 
learned trial Court gave no reason for taking 
that view. All that he says towards the end 
of his judgment at p. 13 is: “He has no 
The learned Ses- 


defence witnesses in these terms: “I should 
add in conclusion that though the three 
defence’ witnesses are interested in the 
accused and though D. W. No. 1 spoke of 
Money Orders having been regularly remit- 
ted by the accused to his wife when he was 
employed in Calcutta, until sometime before 
the occurrence, there is not an iota of evi- 
dence op the record to show that the accused 


_had any honest means of livelihood in village 


Ekdarw# The learned.Sessions Judge has 
not considered the statement made by these 
witnesses in cross-examination which I have 


I should also like to point out. 
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as a labourer in the fields of+these witness. 
Having regard to the position of the speti- 
tioner ib is difficult to see how he would be 
able to produce witnesses who are not inter- 
ested in him. It is only those who are inter- 
ested in him who will be able to show, if 
Believed, that the ‘petitioner is or is not a 
man who lives by honest means. 

„For these reasons I set aside the order of 
the learned Magistrate under s. 109, read with 
s. 118 ofthe Griminal P. C. The petitioner 
was ordered to be released on bail to the 
satisfaction of the District Magistrate. If he 
is on bail the bail bond will be ‘discharged, 
if hei is not on bail he must be set at liberty 
at once. 


oa 


Des Order set aside, 
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LAHORE HIGH COURT 
Second AppealeNo. 314 of 1940 
October 21, 1940 
- DIN MOHAMMAD, J. 
SHAM LAL AND ANOTHER— PLAINTIFFS 
—ÅPPELLANTS 
versus 4 
_ CHHAJU RAM—DEcREE-HOLDER AND 
ANOTHER—J UDGMENT-DEBTOR— DEFENDANTS— 
RESPONDENTS | 

Transfew of Property Act (IV of 1882), s. 92— 
Applicability to Punjab—Principle of subrogation as 
embodied in amended s. 92, applies to Punjab. 

If a principle is to be imported from a Statute ‘and 
acted upon in a province where the ‘statute does not 
apply if is not fair to pick and choose for -that would 
always lead to arbitrary results. The principle of 
subrogation asit stands is now embodied in s. 92, T. P 
Act, ‘and must be applied in the Punjab on the fae 
indicated there. Consequently where the ‘mortgagor 
executes a thiyd mortgage of his property without dis- 
closing the second mortgage and pays off the original 
mortgagee from out of the consideration received from’ 
‘the third mortgagee, the third mortgagee does not be- 
come subrogated to the rights of the original mortgagee. 
No question of keeping the original mortgage alive can 
arise inasmuch as the third mortgagee had no know- 
ledge of the intermediary mortgage. 

[Case-law referred to,] 


S. A. from the decree of the Senior Sub- 
Judge, Hissar, dated*November 15, 1939. 


Mr. F.C. Mittal, for the Appellants. 
Mr. C. L. Aggarwal, for Respondent No. 1. 


Judgment.—The facts- bearing on the 
question of law involved in this case are these. 
Some time before 1924, one Nasir Beg mort- 
gaged a house to Banwari Lal for Rs. 600. In 
1924, he mortgaged the equity of redemption 
of the same house along with another house 
to Chhaju Ram. To 1997, he mortgaged with 
possession for Rs. 1,000 to Sham Lal and his 


~ 
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brother the house which had already been 
mortgaged to Banwari Lal. It was stated ine 
the mortgage deed that the house was free 
from encumbrance and that the entire consi- 
deration would be received by the mortgagor 
before the Sub-Registrar in order to pay off 
Banwari Lal. This document was executed 
on April 22 and on 23, Nasir Beg appearéd 
before the Sub-Registrar, admitted the exe- 
cution -of the deed and received in currency 
notes Rs. 1,000 out of which he paid Rs. 925 
to Banwari Lal and retained Rs. 75 for him- 
self. In 1938, Chhaju Ram brought a suit 
against Nasir Beg and obtained a decree 
against him without impleading Sham Lal. 
In execution of his decree, the entire house was 
ordered to be sold. Sham Lal’s objections hav- 
ing been dismissed by the executing Court, 
hé instituted the suit out of which the present 
appeal has arisen for the usual relief. The 
Honorary Subordirfate Judge who tried the 
suit dismissed it and the Senior Subordinate 
Judge on appeal affirmed that decision. 


Counsel for the appellants contends that 
Sham Lal by paying off Banwari Lal was 
subrogated to the rights of Banwari Lal and 
inasmuch as Banwari Lal was a prior mort- 
gagee, Sham Lal was entitled to precedence 
on that account. In support of his contention, 
Counsel relies on Shyam Lal v. Bashiruddin 
(1), Dinobundo Shaw v. Jogmoya Dasi (2), 
Tangya Falla v. Trimbak Daga (3) and 
Karam Chand v. Ram Singh (4). In Shyam 
Lal v. Bushiruddin (1), it was held that where 
a mortgage debt, for the payment of which a 
sale had been ordered, was satisfied by a 
third party, who obtained a security for the 
advance made by him, such security was not 
extinguished by s. 89, T. P. Act, and the en- 
cumbrance in respect of which *the sale was 
ordered enured forthe benefit of the party 
making the payment. In Dinobundo Shaw 


-v. Jogmoya Dasi (2), the question that arose 
for decision was whether a purchase of pro- 


perty by the appellant at a Sherrif’s sale was 
subject to or free from a prior lien claimed 
by the respondent. Their Lordships of the 


‘ Privy Council following a previous judgment 


of their own held that the mortgagor in pay- 
ing off his own debts did so, for the benefit of 
the mortgagee and in performance of the 
agreement with him and that the intention of 
the parties was to give to mortgagee a first 


(1) 28 A 778; 3AL J 630; A W N1906, 230. 

(2) 29 C154; 29I A9s6 C WN 209;4 Bom. LR 
238; 12 ML J 73; 8 Sar. 217 (P O). 

(3) 40 B 646; 35 Ind. Cas. 794; AI R 1916 Bom. 302; 
18 Bom. LR 700. 7 

(4) I LR (1938) Lah. 155; 174 Ind. Cas. 226; A 
I R 1937 Lah.-665; 39 PL R 899;10 R L- 530. -. 
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charge on the property represented to be un- 
encumbered and the appellant was aware of 
it. In Tangya Falla v. Trimbak Daga (3), 
it was remarked that the plaintiff being a 
stranger, in paying off a subsisting mortgage 
was entitled to be subrogated to the position 
of the mortgagee. It may be observed that 
all these judgments are prior to 1929, the sig- 
nificance of which will appear later on. In, 
Karam Chand v. Ram Singh (4) reliance was 
mainly placed on two judgments of their 
Lordships of the Privy Council reported in 
Gokal Dass v. Purammal (5), and Maliredda 
Ayyareddi v. Gopala Kishnayya (6), and it 
was held that the principle enunciated in 
Malireddt Ayyareddi v. Gopala Kishnayya 
(6), applied to the case of a vendee from the 
mortgagor of a property which was sold to 
him as being subject only to one mortgage 
(which was paid off out of the purchase 
money) while in reality there was another 
subsequent mortgage. 

Counsel for the respondent on the other 
hand urges that whatever the state of law 
may have been before 1929, it has undergone 
a substantial change on its amendment in that 
year. Prior to 1929, there were three different 
ss. 74,75 and 101 in the T. P. Act, which 
dealt with the subject of subrogation in one 
way or another. By s. 74, any second or other 
subsequent mortgagee was authorised to . 
tender the mortgage money due on the next 
prior mortgage and that prior mortgagee was 
bound to accept such tender and to give a 
receipt for such amount and on obtaining such 
receipt the subsequent mortgagee acquired all 


-the rights and powers of the mortgagee to 


whom he had made such tender. By s..75, 
every second or other subsequent mortgagee 
had, so far as regards redemption, foreclosure 
and sale of the mortgaged property, the same 
rights against the prior mortgagee or mort- 
gagees as his mortgagor had against such 
prior mortgagee or mortgagees, and the same 
Tights against the subsequently mortgagees 
(if any) as he had against his niortgagor. By 
s. 101, where the owner of a charge or other 
Incumbrance on immovable property became 
absolutely entitled to that property, the charge 
or incumbrance was extinguished, unless he 
declared by express words or necessary im- 


-plication, that it should continue to subsist or 


such continuance would be for his benefit. In 
1929, two new sections, that is, s. 91 dealing 


(5) 10 C 1035; 11 I A 126; 4 Sar. 543; 8 Ind. Jur. 
96 (PO 


3 A 5 

O TM 190; 79 Ind. Cas. 592; A IR 1924 P C 
36; 51 I A 140; 22 A L J45; 46M L J 464; 19L W 
215; 26 Bom. L R 204; 34M L T 1; 2 Pat. L R 99; 10: 
O & ALR 269; (1924) M W N 290; 390 L J 204; 28 
CW N 1025; LR5A(P 0) 49; 1 OW N27 O)>. 
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with redemption and s. 92 dealing with sub- 
rogation were enacted and s. 92 replaced the 
old section dealing with subrogation. Under 


s. 91 besides the mortgagor three classes of 
perscns were held entitled to redeem, namely: 


(a) any person (other than the mortgagee of 
the interest sought tobe redeemed) who had 
any interest in, or charge upon, the property 

, mortgaged or in or upon the right to redeem 
the same ; (b) any surety for the payment of 
the mortgage debt or any part thereof : or (c) 
any creditor of the mortgagor who had in a 
suit for the administration of his estate ob- 
tained a decree for sale of the mortgaged pro- 
perty. Under s. 92, any of the persons refer- 
red to in s. 91 (other than the mortgagor) and 
any co-mortgagor was empowered on Tedeem- 
ing property subject. to the mortgage to exer- 
cise the same rights in respect: of redemption, 
foreclosure or sale of such property as the 
mortgagee whose mortgage he redeemed may 
have had against the mortgagor or any other 
mortgagee. It was further provided that a 
person who had advanced to mortgagor money 
with which the mortgage had been redeemed 
would be ‘subrogated to the rights of the 
mortgagee whose mortgage had been redeem- 
ed if the mortgagor had by a registered- in- 
strument agreed that such persons shall be so 
subrogated. It may be remarked that-the 
word “subrogation” was for the first time in- 
troduced in this section. 

Counsel for the respondents argues that in- 
asmuch as the law in respect of subrogation 
was given a new shape bys. 92, the princi- 
ples now applicable should be derived from 


this section and from no other source and as. 


in the present case it was the mortgagor who 
himself had paid off Banwari Lal, the appel- 
lants Sham Lal and his brother could not be 
subrogated to the rights of Banwari Lal, 
firstly, because the mortgagor is expressly 
excluded in para.1 ‘of s. 92 and, secondly, 
because the condition laid down in para. 3 
has not been fulfilled. He further contends 
that inasmuch-as the appellants were not even 
aware of the existence of any intermediary 
mortgage, there could be no occasion for them 
to express an intention to keep the first lien 
alive for their benefit. In support of his con- 
tention, he refers to Mohammad Sha fig Ullah 
Khan v. Mohammad Sami Ullah Khan (7), 
and Tulsi Ram v. Radha Kishan (8). 

Mohammad Shafiq Ullah Khan v. Moham- 
mad Sami Ullah Khan (7), it was remarked 
by a Division Bench composed of Sulaiman 


(7) A I R1929 AIL 943; 123 Ind. Cas. 
139; (1950) AL J 57; Ind. Rul. (1930) All. 357. 
(8) AT R 1933 Lah. 810; 146 Ind. Cas.’ 679; 6R L 
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and Pullan, JJ., that s. 74, implied a tender: 
*by the subsequent mortgagee on' his own 
account and not as an agent of the mortgégor. 
They further remarked | thatin all other cases 
it should be ascertained whether the parties 
intended that the previous mortgage debt. 
would be kept alive for the benefit of the 
subsequent mortgagee as against the mort- 
gagors and in the absence- of direct evidence 
of intention to keep the prior mortgage debt 
alive, it was impossible to hold that the pre- 
vious mortgage debt was not extinguished by 
the payment. “This judgment though deliver- 
ed prior to the amendment introduced i in 1929: 
hold good with greater force even after the- 
amendment as the amendment embodies in a 
way the principles enunciated therein. In. 
Tulsi Ram v. Radha Kishan (8), a Division 
Bench composed of Sir Shadi Lal, C. J. and 
Abdul Qadir, J., remarked as follows : 


“Ifa person purchases property subject to two prior: 
mortgages and the bulk of the price is retained by him 
for their discharge, his payment of the first mortgage 
would not entitle him to set ap that mortgage as a shield 
against the claim of the second mortgagee, inasmuch as 
payment by him wasreally a payment of the mortgagor.” 

These judgments so far as they go lend 
some support to the contention raised on be-- 
half of the respondent. The question really 
is to what extent is the principle of subroga-- 
tion applicable in the Punjab. On the one: 
hand, itis contended that inasmuch as the T. 
P. Act, isaot in terms in force in this Pro- 
vince, mere general principles should be 
applied denuded of all technicalities, On the- 
other hand, it is equally forcibly contended 
that even if general principles of subrogation. 
are to be made applicable in this province, 
the law as stated in the amended s. 92 should! 
hold good. I am disposed to agree with the- 
latter view mainly on the ground thatif a 
principle is to be imported from a statute and’ 
acted upon ina province where the statute- 
does not apply itis not fair to pick and 
choose for that would always lead to arbi- 
trary results. The principle of subrogation. 
as it stands is now embodied ins. 92 and 
must be applied on the lines indicated there.. 
Applying this principle to the present case,. 
it is obvious that the payment was made by 
the mortgagor himself and not by the mort-- 
gagees and iti is equally clear that they could. 
have no intention of keeping the original en- 
cumbrance alive as they did not possess any: 
knowledge of any intermediary mortgage 
and consequently no occasion for expressing’ 
such intention arose. I accordingly dismiss 
this appeal but as the case is not free from 
difficulty I leave the parties to bear their: 
own costs before me. I further grant-the ne- 
cessary certificate under cl. 10 of the Letters- 
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Patent if the appellants are disposed to prefer, 
an appeal agafnst this ‘order. 


D.. Appeal dismissed. 


_- PATNA HIGH COURT 
Letters Patéht Appeals Nos. 11, 20 and 21 
A April 22, 1941 
Harriss, C. J. AND FazL Aut, J. 
CHINTI-KAHARIN AND OTHERS— 
DEFENDANTS— APPELLANTS 


: VETSUS 
KRIPASHANKAR WARRAH AND OTHERS 


— PLAINTIFFS— RESPONDENTS 

Landlord and tenant—Belagan”, whether means 
rent free holding —Record of rights—H olding shown 
as rent free—Court can accept evidence in rebuttal 
Suit one for arrears of rent—Enquiry to ascertain 
what the rent was necessary— Plaintiff asking Court 
to settle rent and give decree—Form of suit held not 
bad—Adverse possession—It must be to the knowledge. 
of landlord — Monthly tenancy — Rent, if can be 
mentioned as so much per year. h 

Without deciding what “belagan” means generally 
in the District of Jharia all that the Court (in Letters 
Patent Appeal) held was that it could not take a 
different view from the Courts below having regard to the 
materials on the record, i. e., the word “belagan” as 
used in this district did not necessarily mean rent-free 
but that it meant a holding which is not paying rent, and 
such may be a rent-free holding, or it may be a holding 
for which rent may later be assessed. é 

Even if therecord of rights had stated “that certain 
lands were rent-free, it would still be open to a Court of 
fact to accept the evidence as rebutting the entry in the 
record of rights. : 

Where the suit is really one for arrears of rent and an 
inquiry has to be conducted to ascertain what that rent 
is, it is maintainable, as a suit asking the Court to settle 
the rate of rent and for a decree for arrears of rent on 
such basis. 

Even assuming the tenant can acquire an adverse 
title against his landlord by an assertion of title by not 
paying rent he can only do soif his assertion was 
brought to the notice of his landlord, 

A tenancy may well be a monthly tenancy though the 
rent may be mentioned as so much per year. 


L. P. A. from a decision of Mr. Justice 
Agarwala, dated May 7, 1940. 
Mr. S. C. Mazumdar, for the Appellants. 


Messrs. P. R. Das and N. N. Roy, for the 
Respondents. 


Harries, C. J—These are three appeals 
from a decision of Agarwala, J. upholding a 
decree of the lower Appellate Court passed 
in favour of the plaintiff-respondent. 

The plaintiff-respondent is the successor-in- 
title of certain land to the Raja of Jharia: 
It was alleged that the Raja had thirty or 

` thirty-five years ago settled certain home- 
stead lands with the defendant-appellants or 
their predecessors-in-title, and the terms of 
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settlement included an undertaking by the 
tenant to pay rent at the rates prevailing in 
the district from time to time. No rent had 
been paid, and the present suits were brought 
in which the plaintiff asked the Court to 
settle the rate of rent and for a decree ‘for 
arrears of rent on such basis. l 

The defendants, on the contrary, alleged’ 
that these were rent-free lands and that no 
rent was payable in repect of them. In the 
alternative, they alleged a title in the lands 
by adverse possession. They further pleaded 
that the suit as framed was not maintain- 
able. 

The learned Munsif dismissed the suits, 
but on appeal the learned Subordinate J udge 
feversed his decision and decreed the suits 
holding that the rent applicable was a rent 
of Rs. 6 per katha per year for certain types 
of land and Rs. 2 per katha for other types 
of land. In second appeal to this Court 
Agarwala, J. upheld the decision of the lower 
Court and dismissed the appeals. | 
It has been contended by Mr. Mazumdar 
on behalf of the appellants in Letters Patent 
Appeal No. 11 of 1940 that the decision of the 
learned single Judge as to the nature of the 
settlement made with the defendants or their 
ancestors cannot be sustained. The land is re- 
corded in the Record of Rights as “‘belagan”, 
and it is urged that this means that the hold- 
ings were rent-free holdings. All the Courts 
below have come to the conélusion that the 
word “belagan” as used in this district 
does not necessarily mean rent-free. It. 
means a holding which is not paying 
rent, and such may be a rent-free hold- 
ing, or it may be a holding for which 
rent may later be assessed. The Courts 
below have relied upon the Settlement 
Report of Mr. Gokhale, and in that Report 
the word used for a rent-free holding is 
“nishkar.” The expression used for a hold- 
ing not paying rent but which is assessable to 
rent is “ belagan-qabil-lagan.” Mr. Gokhale 
gives the meaning of “belagan” standing 
alone as not paying rent. All the Courts 
have held that belagan in this particular 
District when standing alone means nothing 
more than not paying rent: In the view of 
the Courts, when such an expression appears 
in the Record of Rights there is no presump- 
tion that the land is either rent-free or assess- 
able to rent. It may well be that Mr. Gokhale 
took this to be the meaning of belagan after . 
considering a decision of the Calcutta High 
Court, Keshwaér Bhagat v. Sheo Prpsad Lal 
(1). I do not wish in this case to decide what 
“belagan” means generally in this province. 

(1) 18 O L J 166; 21 Ind. Cas, 415; 18 O W N 913. 
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All that I can say in this ‘Letters Patent 
-appeal is that the Court cannot take a differ- 
ent view from the Courts below having regard 
to the materials on the record. 

In any event the lower Appellate Court 
accepted the evidence adduced on behalf of 
the plaintiff as to the origin and terms of the 
tenancy. An old servant of the Raja was 
called who stated the precise terms upon 

“which . these lands were let. Even if the 


Record of Rights had stated that these lands- 


were rent- free, it would still be open to a 
Court of fact to accept thé evidence as re- 
butting the entry in the Record of Rights. 
The learned Subordinate Jud ge unhesitat- 
ingly accepted the evidence as to the nature 
of the tenancy, and that being so, it is imma- 
terial what the entry in the Record of Rights 
really means. If it meant a rent-free holding’ 
the entry was rebutted by the evidence which 
the Court accepted. In my view it is impos- 
sible to assail this judgment on the ground 
that the record of rights establishes that. the 
settlement was of a rent-free holding. 

. It was then argued that this suit as framed 
was not maintainable. It was suggested 
that it was a suit to settle a fair and equit- 
able rent for a holding; but as pointed out 
by the Courts below the suit was really 
one for arrears of rent and an inquiry 
had to be conducted: to asccrtain ‘what that 
rent was. It appears to me that. such is the 
real nature of the suit and it is maintainable 
in its present form. 

It was then argued that if the original 
settlement was not a rent-free settlement the 
defendants had asserted their title to hold 
the land rent-free for more than twelve years 
before this suit was brought. Whether they 
asserted such a right depends upon the 
meaning to be given to the word “belagan”; 
but in any évent the lower Appellate Court 
has held that neither the plaintiff nor -his 
predecessor-in-title had any knowledge of 
any such assertion of title. Even assuming 
the tenant can acquire an adverse title 
against his-landlord by such an assertion he 
could only do so if his assertion was: brought 
to the notice of his landlord. This assertion, 
if, indeed, it was an assertion of hostile title, 
was never brought to the notice of.the land- 
lord, and that being so, the defendants 
have not acquired a title by adverse posses- 
sion. 


Tt was also suggested that the tenancy — 
which was created was one for a year or. 


more, arfd as the formalities required by the 
T_P. ’ Actshad not been complied with and 
the document had not been registered the 
lease .was yoid.. Having entered under a 
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void lease, ib'was ‘urged that time began to 

Tun at once against the landlord and ‘that a 

“title was acquired after posséssion for the 
statutory period., The lower Appellate 
Court, however, came to the conclusion that 
this was really a monthly tenancy and relied 
upon s. 106, T: P. Act. It is impossible to 
say that the lower “Appellate Court and the 
learned single Judge were wrong-in coming 
to the conclusion that this tenancy was no- 
thing more than a monthly tenancy. Itwas 
urged that as the rate of rent had been 
found to be Rs..6 per katha per year the. 
Courts had actually found that it was an 
annual tenancy. A tenancy may well be a 
monthly tenancy though the rent may be 
mentioned as so much per year. There is 
ample authority for this proposition without 
referring to the cases in detail. i 

It was also suggested that if there was a ten-. 
ancy and a promise to paygrent at the prevail- 
ing rate that meant the rate actually prevail- 
ing at the date ofthe tenancy. The witness 
who gave evidence a? tothe tenancy was 
cross-examined about the precise terms of the 
agreement, and he made ‘it clear that the 
agreement was not to pay the rent then pre- 
vailing butto pay a fluctuating rent.` The. 
Courts have held that such was the agree- 
ment, and that is a finding of fact which e can- 
not be disturbed in second appeal or in this 
Letters Patent appeal. 

It was ftirther urged that the nany. “if 
there.was.one, was a tenancy at will and 
that as the original tenant had died his 
successor began toacquire title by adverse’ 
possession from the moment the original 
tenant had died. The Courts, however, have 
held that this was a monthly tenancy, and 
that as` long as the tenancy existed no ques- 
tion of limitation can arise. 

It appears to me that we are precludéd:i in- 
this case from interfering with the decision 
of the Court below by reason of the findings 
of fact. They practically conclude the mat- 
ter, and that being so, Letters Patent Appeal 
No. 11 of 1940 fails and must be dismissed 
with costs. 

No one has appeared in Letters Patent 
Appeals Nos. 20 and 21 of 1940, but as the 
points are the same these appeals also’ fail 
and must be dismissed with costs, hut there 
will be no hearing fee for these two appeals. 


` Fazi Ali, J.—I agree. 


D. `- | ` -Appeals dismissed. 
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-BOMBAY HIGH COURT 
Criminal Appeal No. 242 of 1940 s 
ma October 1, 1940 


BROOMFIELD AND WASSOODEW, JJ. 
EMPEROR—PROSECUTOR è 


Versus 
KUNVERJI 


KAVASJI KAVARANA 
. .—ÅCCUSED ° 

Bombay Abkari Act (V of 1878), s. 45 (c)—License 
‘prohibiting accused from selling liquor outside his 
.shop—Accused taking out liquor from cask in shop, 
bottling it and delivering to servants in shop for 
transmission to customers at their houses—Sale held, 
completed within lincensed ‘area—Accused held could 
not be convicted under s. 45 (c)—Sale of ‘Goods Act 
(IIT of 1930), ss. 21, 23—‘‘Specific goods”, meaning : 
of—Contract to sell some liquor out of big cask con- 
taining large quantity, required quantity not being 
separated or bottled is not contract of sale of specific 
goods within meaning of s. 21— If falls under 
„s. 23. 

The accused who was a licensed vendor of country 
liquor was prohibited by a clause in his license from 
‘selling liquor outside the shop mentioned in the license. 
He took out quantity of liquor out of a big cask, bottled 
‘it and delivered it to his servants in the shop premises 
-and the servants delivered the bottles to the customers 
in their houses and recovered the price there : 

Held, that the servant of the accused in the circum- 
stances could very well be treated as a bailee for the 
‘purpose of transmission to the buyer, within the mean- 
ing of s. 23 (2), Sale of Goods Act, and delivery to such 
‘servant, which admittedly took place in the licensed place, 
would be effective delivery tothe buyer himself. As 
the sale therefore was completed within the licensed 
“area the fact that the price was paid at the houses of 
the customers was immaterial for the completion of sale 
‘does not depend upon payment of the priceof the goods 
sold.. The accused could not therefore “be convicted 
“under s. 45 (e), Bom. Abkari Act. 

A contragt to sell some liquor out of a big cask con- 
-taining much large quantity, the required quantity not 
being separated or bottled, would not be a contract of 
-sale of specific goods -within the meaning of s. 21, Sale 
-of Goods Act. The expression ‘specific goods’ neces- 
sarily means goods capable of being ascertained with 
-certainty—certum est quod cerium reddi potest. A sale 
of some specified quantity of liquor out of a store- 
house or cask would not be capable of® ascertainment 
until it was removed or separated. The words ‘specific 
-goods’ would according to their natural interpretation 
mean goods whose delivery can be demanded in specie. 
A contract of sale of a small quantity of liquor stored 
in bulk could more properly be regarded as a contract 
for sale of unascertained goods. The ownership will not 
pass till the quantity ordered by the purchaser is 
ascertained and appropriated. The bottling of the 
liquor would be an act of ascertainment and appropria- 
tion. ` e 

Cr. A. against an order of acquittal passed 
by the Sessions Judge, Surat. 

Mr. R. A. Jahagirdar, Government 
Pleader, for the Government of Bombay. 

Messrs. H. R. Pardiwala and Pochaji 
Jamshedji, for the Accused. ’ 


Wassoodew, J.—This is an appeal by 
the Govt. of Bombay against the order of 
acquittal passed by the Sessions Judge of 
Surat in an appeal by the accused. The 
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latter, who is a licensed vendor of country. 
liquor, was convicted and sentenced to pay a 
fine of Rs, 200 under s. 45 (c), Bom. Abkari 
Act, (Bom. V of 1878) by the First Class 
City Magistrate of Surat for contravening a 
term of his license. It was alleged by the 
prosecution that the accused sold a quantity 
of country liquor outside the building or 
shop mentioned in the license to three differ- 
ent persons, according to the orders placed < 


‘by each of them, between April 1, and June 


11, 1938, in contravention of cl. (2) of the 


license. That clause provides as follows: 
“Under this license the licence-holder will be entitled 
to keep or sell country liquor in the building or pre- 


mises mentioned hereunder......... that is to say. in the 
building or premises known as...and situate-on......... $ 
Road and numbered as......... And he will not be entitl: 


ed to keep or sell the same at any place except the 
aforesaid place. This building or premises is hence- 
forth regarded as the place of license.” 4 


. The prosecution led evidence of the ser- 
vants of the accused to show that they were 
asked to tout for customers and canvass 
orders, and that they went round the place, 
obtained orders and carried them to the 
shop, delivered the liquor to the customers 
at their reapective places of residence and 
recovered there the price of the liquor sold. 
One of the servants examined by name Soma 
(Ex. 3) stated as follows : 


“I would go and inform the accused about the orders 
given to me and then the accused would himself give 
the liquor, and if he was not present, his servant would 
fill up the bottles. Then I would give the liquor to 
the customers’ houses and would recover the money 
and give it over to the accused.” 


The prosecution maintained that that evi- 
dence if believed would inevitably lead to 
the inference that the sale took place outside 
the licensed place and therefore in violation 
of cl. (2) of the license. The learned Magist- 
rate accepted the evidence of the accused's 
servants as true and convicted the accused. 
The learned Sessions Judge in appeal took 
a contrary view of the facts and acquitted 
the accused ‘holding that the statement of the 
servants that the price of liquor was not 
paid at the shop could not be acted upon. 
without independent and reliable corrobora- 
tion, as the servants were no better than ac- 
complices, and the memoranda of the suppos- 
ed orders received by the accused could not 
be regarded as sufficient corroboration. It 
is unnecessary in the view we take of the 
legal position, which was not properly appre- 
ciated in the Courts below, to examine that 
evidence of the prosecution. The question is 
whether upon the allegation in the cémplaint 
the sale could be said to have beens complet- 
ed outside the place of licence. The learned 
Govt. Pleader has argued that the sale. was 
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completed upon delivery of liquor at the 
buyers’ houses and not before,. and upon 
notice given to them that the liquor was 
bottled from the casks and putintoa deliver- 
able state. He says that this case would be 
governed by the provisions ofs. 21, Sale of 
Goods Act (III of 1930). That section pro- 
vides that : 
. “Where there is a contract for the sale of specific 
-e goods and the seller is bound to do something to the 
goods for the purpose of putting them into a deliverable 
state the property ‘does not pass until such thing 
is done and the buyer has notice thereof.” 

The argument of the learned Govt. 
Pleader assumes that a contract of sale of a 
quantity of liquor out of a large cask or cis- 
tern is a contract of sale of specific goods. I 
find the greatest difficulty in holding that a 
contract to sell some liquor out of a big cask 
containing much larger quantity, the requir- 
ed quantity not being separated or bottled, 
would be a contract of sale of specific 
goods within the meaning of s. 21. The 
expression ‘specific goods’ necessarily 
means goods capable of being ascer- 
tained with certainty—certum est quod 
certum reddi potest. A sale of sum speci- 
fied quantity of liquor out of store house or 
cask would not be capable of ascertainment 
until it was removed or separated. The 
words ‘specific goods’ would according to 
their natural interpretation mean goods 
whose delivery can be demanded’ in specie. 
Consequently, in my opinion, s. 21 would be 
inapplicable. The appropriate section ap- 
plicable to the facts alleged in this case 
would be s. 23, Sale of Goods Act. Sub-s. (1) 
of that section provides as follows : 

‘‘Where there is a contract for the sale of unascer- 
tained...... goods by description and goods of that des- 
cription and in a deliverable state or unconditionally 
appropriated to the contract, either by the seller with 
the assent ofthe buyer or by the buyer with the 
assent of the seller, the property in the goods there- 
upon passes to the buyer. Such assent may be ex- 
press or implied, and may be given either before or 
after the-approprition is made.” 

In my opinion a contract of sale of a small 
quantity of liquor stored in bulk could more 
properly be regarded as a contract for sale 
of unascertained goods.’ The ownership will 
not pass till the quantity ordered by the 
purchaser is ascertained and appropriated. 
The bottling of the liquor, would be an act 
of ascertainment and appropriation. That 
is what the evidence suggests. It is argued 
that it could not be said that the goods are 
ascertained until the appropriation by one 
party is assented to by the other that there 
is.no evidence that the purcheser had assent- 
ed to thé appropriation, and that such 
assent could not be implied till :the liquor 
was delivered to the purchaser,into his house 
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or place named. The section itself provides 
that the assent may be express or implied, 
and may be given either before or after, the 
appropriation is made. The question whe- 
ther the assent was implied must necessarily 
depend upon the circumstances of each case. 
In this particular case it appears that the 
customer had assehted that the goods should 
be delivered to the shop’s servants for 
delivery to him, That is what Soma has 
suggested. If the prosecution intended fo 
prove that the contract was different it was 
open to them, and in fact necessary to call 
the best evidence on the point, namely that 
of the customer, who could say what the 
terms of the contract were. That has not 
been done in this case. In view of the pro- 
visions of sub-s. (2) of s. 23 of the Act it is 
immaterial whether the delivery of the goods 
took place at the house of the purchaser. 
Sub-section (2) of s. 23 prevides that : ` 

“Where, in pursuance of the contract, the seller 
delivers the goods to the buyer or to a carrier or othe: 
bailee (whether named by fhe buyer or not) for th= 
purpose of transmission to the buyer, and does not 
reserve the right of disposal, he is deemed to have 
unconditionally appropriated the goods to the con- 
tract.” 

The servant of the seller in the circum- 
stances could very well be treated as a 
bailee for the purpose of transmission to the 
buyer; and delivery to such servant, which 
admittedly took place in the licensed place; 
would beeeffective delivery to the buyer 
himself. Nor would it be material for the 
purpose of the charge to ascertain whether 
the price of the liquor was paid in the shop, 
for, the completion of sale does not depend 
upon payment of the price of the goods sold. 
It seems, according tothe statement of Soma, 
that upon delivery of the liquor to the 
customers at {heir houses money was paid to 
him and he delivered the same to the ac- 
cused'in his. shop and that in some cases 
money was recovered later on. It has been 
pointed out to us that under cl. (10) of the 
license, sale on credit of country liquor is 
prohibited. That is so provided in that 
clause. But assuming that there has been 
a transgression of that term of the license, 
the accused has nof been charged with 
breach of it. All that he is charged with is 
that he has offended against cl. (2) of the 
license which relates-to the sale outside the 
premises. In the view we take. the sales in 
question were completed within the premises 
and therefore, the accused could not be con- 
victed of the offence with which he was 
charged. We therefore dismiss the appeal. 

Broomfield, J.—I agree. 


s. a Appeal dismissed. 
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LAHORE HIGH COURT 
Appeal No. 1622 of 1939 
ene ‘October 24, 1940 
BHIDE, J: - 
SHIMBHU NATH AND oTHERS—DEFENDANTS 
s —APPELLANTS 
versus 
-Mst. BRAHAMWATI—Puarstivr ° 

AND OTHERS—DEFENDANTS— RESPONDENTS 
` Hindu Law — Partition — Specification of shares 
without actual division by metes and bounds, if severs 
joint status—Descendents mentioned in partition deed 
as “one party’’—Whether shows that they continued to 
be joint—Civil Procedure Code (Act V of 1908), O. II, 
r.4—Suit on mortgage -against brothers — One of 
brothers admitting mortgage and dying—Plaintiffs’ 
application to bring widow as legal representative 
Other defendants alleging that they formed joint 
Hindu family and have succeeded by survivorship— 
Plaintiff not pressing application —Suit decreed — 
Widow, if can file suit that she not being represented, 
was not bound by the decree and that she was still the 
owner of the house. . 

Specification of share8 even without actual partition by 
metes and bounds is sufficient to establish severance of 
joint family. Balkishen v. Ram Narain (1), relied on. 

The mere fact that the descendants of a person were 
described in the partition deed as ‘one party’ cannot be 
held to’ be sufficient’ to establish that the descendants 
must have continued to form a joint family. 


Plaintiff instituted a suit upon a mortgage executed in- 


his favour by three brothers, admitted the mortgage in 
his written statement but subsequently died during the 
pendency of the suit. The plaintiff applied at first for 
his widow being brought on the record as his legal 
representative but subsequently did not press the point 
as the two brothers stated that they were members of a 
joint Hindu family and had therefore suageeded to the 
interest of their deceased brother in the house by sur- 
vivorship. The suit was eventually decreed. There- 
after, the*widow instituted a suit for adeclaration that 
she was the owner of the house in dispute and it was 
not liable to be sold inexecution of the decree obtained 
by the plaintiff on the basis of the mortgage. The 
suit was based on the allegation that a partition had 
been effected’ between the members of the joint family 
prior to the execution'of the mortgage and that. she was 
therefore the legal representative of hey deceased hus- 
band and thatinasmuch as the plaintiff had failed to 
implead her as the legal representative in the previous 
suit, the decree obtained in that suit was not binding 
on her : > - a 

Held, that the deceased brother had already admitted 
the mortgage and his widow as his lega) representative 
would have been bound by the admission. Her defence, 
if any, would have been the same as that of the co- 
mortgagors, who were impleaded and fought out the 
case. Inthe circumstances, the estate was effectively 
represented in the previous ‘suit and the decision in the 
previous suit was binding on the widow. 100 Ind. Cas, 
185 (5), not approved. 141 Ind. Cas. 580 (2) and 129 
Ind. Cas. 469 (3), relied on. 139 Ind. Cas. 465 (6) and 
75 Ind. Cas. 114 (7), distinguished. < 


A. froma decree of the District Judge, 
Delhi, dated July 17, 1939. 


Messrs. M. C. Mahujan and Jindra Lal. 
for the Appellants. ave f 

Messrs. J. N, Aggarwal and J. L. Kapur 
for the Respondent. (Plaintiff). ii 
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“ Judgment.—The pedigree-table showing 


e the relationship of the parties concerned in 


this case has been given in the judgment of 
the trial Court. One Bhondu Mal instituted 
asuit against Umrao Singh,’ Kanshi Nath 
and Banshi Nath on the basis of the mort- 
gage of a house.effected by them on Novem- 
ber 16, 1927. Banshi Nath admitted ‘the 
mortgage in his written statement but sub- 
sequently died during the pendency of the" 
suit. The plaintiff applied at first for Mst. 
Braham Wati, his widow, being brought on. 
the record as his legal representative but sub- 
sequently did not press the point as Umrao 
Singh and Kanshi Nath ‘stated that they 
were members of a joint Hindu family and 
had, therefore, succeeded to the. interest of 
Banshi Nath in the house by survivorship. 
The suit was eventually decreed. Thereafter, 
Mst. Braham Wati instituted the suit which 
has given rise to this appeal for a declara- 
tion that she was the owner of the house in 
dispute and it was not liable to be sold in 
execution of the decree obtained by Bhondu 
Mal on the basis of the mortgage. The suit 
was based on the allegation that a partition 
had been effected between the members of 
the joint family in 1921, that Mst. Braham 
Wati was, therefore, the legal representative 
of Banshi Nath and that inasmuch as Bhondu 
Mal had failed toimplead Mst. Braham Wati 
as the legal representative of Banshi Nath 
in the previous suit, the decree obtained in 
that suit was not binding on her. “The 
learned Judge of the trial Court came to 
the conclusion that, although a partition 
had been effected in the year 1921, Banshi 
Nath, Umrao Singh and Kanshi Nath con- 
tinued to form a joint Hindu family and, 
therefore, Umrao Singh and Kanshi Nath 
had succeeded to the interest of Banshi 
Nath in the joint family property by surs 
vivorship. He, therefore, held that it was not 
necessary toimplead Mst. Braham Wati in 
the previous suit .as legal representative of 
her husband. The plaintiff's suit was accord- 
ingly dismissed. On appeal, the learned Dis- 
trict Judge held that. the partition deed of 
1921 established that all the members of the 
joint family had separated although part of- 
the joint property had not been partitioned 
by metes and bounds. He held, therefore 
that Mst. Braham Wati was the proper legal 
representative of her husband Banshi Nath 
and that the failure on the part of Bhondu 
Mal toimplead Mst. Braham Wati in the. 
previous suit rendered the decree in that 
suit inoperative against her. The appeal 
was accordingly accepted and the plaintiff: 
was “granted the declaration. and injunction: 
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prayed for. From this decision the present , 
appeal has been preferred by the defendants. 

The first point raised by the learned Coun- 
sel for the appellants was that the learned 
District. Judge had not correctly interpreted, 
the partition deed of 1921 and that it was 
not established that all the members of the 
joint family had separated. He drew atten- 
a tion specially to the fact that the partition 
deed refers to two ‘parties’ —one party being 
the descendants of Mehtab Rai and the 
other descendants of Bhagwan Das: vide 
pedigree-tablé given in the judgment of the 
trial Court referred to above. This point, 
however, does not appear to help the appel- 
lants because it was admitted that all the de- 
scendants of Melitab Rai did not continue to 
form a joint family. It appears that Phul 
Chand and his sons separated at the time of 
the partition. Consequently, the mere fact 
that the descendants of Mehtab Rai were des- 
eribed in the partition deed as ‘one party’ can- 
not be held to be sufficient to establish that 
Umrao Singh, Kanshi Nath and Banshi Nath 
must have continued to form a joint family. 
It is true that their shares were not actually 
partitioned by metes and bounds but it is well 
established that specification of shares even 
without actual partition is sufficient to estab- 
lish severance of joint family. The partition 
deed mentions separate shares of Umrao 
Singh, Kanshi Nath, Banshi Nath and other 
members of the joint family and in view of 
the principles laid down by their Lordships 
of the Privy Council in Balkishen v. Ram 
Narain (1). I am not prepared to dissent from 
the conclusion arrived at by the learned Dis- 
trict Judge that all the members of the joint 
family must be deemed to have separated in 
status in the year 1921. 

The next point taken up by the learned 
Counsel for the appellants was that even ifa 
partition had taken place, the plaintiff had 
acted in good faith in not impleading Mst. 
Braham Wati as legal representative of her 
husband Banshi Nath as Umrao Singh and 
Kanshi Nath definitely represented in Court 
that they still continued to form a joint family 
and, therefore, Mst. Braham Wati had no 
interest in the property in suit. In support 
of this contention; the learned Counsel relied 
on Karam Kaur v. Matwal Chand (2), Cha- 
turbhuja Doss Kushaldoss & Sons v. Raja 
Manicka Mudali (3) and Jharu v. Pardhana 


(1) 30 C 738; 5 Bom. L R461; 30I A 139,70 WN 
578; 8 Sar. 489 (P C). ; 

(2) 14 L 698; 141 Ind. Cas. 580; AI R 1933 Lah. 380; 
34 P LR 511; Ind. Rul. (1933) Lah. 148. 

(3) 54 M212; 129 Ind. Cas. 469; A IR 1930 Mad. 930; 
60 M LJ 97; 32 L W 862; (1930) M W N 994; Ind. Rul. 
(1931) Mad. 277. 
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8 . eh, 
fis 
(4). The learned Counsel for,the respondent, 
on the other hand, dispùted-the correctness of 


the proposition laid down in Karam Kaur vn, 
Matwal Chand (2) and relied on -Pukhràj 


‘Jeshraj v. Jamsetji Rustom (5), Månikya 


Nayanim v. Lakshminarasimha (6), Lasee 
Rat v. Udit Rai (f) cnd Md. Junaid v. Mst. 
Aulia Bibi (8), in support of his contention 
that it was necessary for Bhondu Mal, to im- 
plead Mst. Braham Wati in the previous suit 
as a legal representative of Banshi Nath and 
that even if he had acted in good faith and 
there was no fraud or collusion, the previous 
decree cannot bind Mst. Braham Wati. Out 
of the authotitiés relied on by the learned 
Counsel for the respondents, Pukhraj Jeshraj 
v. Jamsetji Rustom (5), clearly seems to be 
in his favour. Manikya Nayanim v. Laksh- 
minarasimha (6), seems to be distinguishable 
as the previous case therefn in which the true 
legal représentative was- not joined had not 
been fought out on merits, but had been com- 
promised. In Lasee Rai v. Udit Rai (7) and 
Md. Junaid v. Mst. Aulia Bibi (8), the 
special circumstances of a case wherein a 
wrong person has been impleaded as a legal 
representative iù good faith,. without any 
fraud or ċollusion and the estate has been re- 
presented effectively, do not appear to have 
been considered. This special case has been 
disċussed at length in Chaturbhuja Doss 
Kushaldoss & Sons v. Raja Manicka Mudali 
(3) and the effect of the amendment of the 
provisions of the Civil P. C. in 1908, replac- 
ing the corresponding previous provision of 
s. 368 by O. XXII, r. 4, on which stress was 
laid in Pukhraj Jeshraj v. J. amsetji Rustom 
(5), has also been taken into consideration 
therein. The rule laid down in Karam Kaur 
v. Matwal Chand (2), is-to the same effect. 

In the present case there is no reason to 
doubt that Bhondu Mal acted in good faith in 
the previous suit in not insisting on implead- 
ing Mst. Braham Wati as the legal représen- 
tative of Banshi Nath. He had, as a matter 
of fact, first applied for her being soimplead- 
ed in addition tothe male members of the 
joint family, by way of precaution. But she 
failed to appear and as the male members of 
the family definitely asserted that the family 
was joint and that Mst. Braham Wati was 
not a necessary party he did not pursue the 
matter. Banshi Nath had already admitted 

(4) AI R1939 Lah. 277; 183 Ind. Cas. 487; 41 PLR 
147; 12RL 123 


(5) 50 B 802; 100 Ind. Cas. 185; A I R 1927 Bom. 63: 
28 Bom. L R 1382. i i 

(6) A I R1933 Mad. 43; 139 Ind. Cas. 465; 63 MLI 
319; Ind. Rul. (1932) Mad. 716; 37 L W 199. 

(DAIR 1924 All. 717; 75 Ind. Oas. 114, : 

(8) 42 A 497; 61 Ind. Cas. 947; A I R1920 All. 323; 
184 LJ 613. 
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the mortgage and Mst. Braham Wati as his 
legal representative would have been. bound 
by the admission. Her defence, if any, would 
have been the same as that of the co-mort- 
gagors, who were impleaded: and fought oùt 
the case. In the circumstances, it seems to me. 
that the estate was effectively represented in 
the previous suit and the case falls within the 
rule laid down in Chaturbhuja Doss Kushal- 
doss &Sons v. Raja Manicka Mudali (3) and 
Karam Kaur v. Matwal Chand (2). Follow- 
ing these authorities I hold that the decision 
in the previous suit was binding on the pre- 
sent plaintiff. I accept the appeal and dis- 
miss the suit with costs throughout. 


D. Appeal accepted. 


——— 


RANGOON HIGH COURT 
Letters Patent Appeal No. 13 of 1939 
May 2, 1940 
ROBERTS, C. J. AND BLAGDEN, J. 
SEIN DASS— APPELLANT 
_ versus 
LAKHAJEE AND anoTHER— 
RESPONDENTS : 

Appeal—Parties—Held on facts that appeal was 
incompetent in the absence of a party which was a 
necessary party—Letters Patent—Case certified to be 
fit for appeal to Letters Patent, includes order for 
costs made or refused in that case—Civil Procedure 
Code (Act V of 1908), O. XLI, r. 38—Beave to ap- 
peal to Letters Patent granted—Appellate Court, if 
can pass whatever decree which should have been 
passed by trial Court. . 9 

A person asan agent of another executed a promis- 
sory note in favour of C. C instituted a suit on the 
note claiming relief alternatively against the agent 
and the principal. The suit was decreed against the 
principal and dismissed against the agent. No appeal 
was filed against the dismissal and consequently it 
became barred. The principal, however, gppealed against 
the decree against him and contended that the agent 
and not he, was liable on the promissory note. The 
agent, liowever, was not impleaded as necessary party 
to the appeal : i : 

Held, (1) that when the right of appeal against the dis- 
missal of the suit against the agent was barred, the 
agent was no longer an interested party. He was en- 
titled to hold the decree in his favour : it was a sub- 
stantive right of a very valuable kind of which he 
could not be lightly depriveg; 

(2) that the appeal by the principal was incompe- 
tent unless the agent was added by him as necessary 

arty 5 J 
£ (3) that it was not necessary for C to have appealed 
against the agent’s dismissal from the suit. It was incum- 
pent on the principal, if he desired to appeal against the 
judgment in favour of the agent, todo so. 159 Ind. Cas, 
931 (5), referred to. F 

(4) that the order of the Court would be that the 
decree of the trial Court against the principal would 
be restored. 

To assume that when leave is granted the appeal and 
the terms of the certificate are to be regarda as a 
reference only, is an error and the Appellate Court has 
the right and duty to pass whatever decree should have 
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been passed by the Subordinate Court in all the cir- 

* cumstances of the case that is in all the circumstances 
which gave rise to the litigation originally and to all 
the disputes between all the relevant parties in the 
matter. [p. 307, col. 2.] 

When a “case” is certified to be fit for appeal to 
the Letters Patent the word ‘case’ includes an order 
for costs made or refused in that case, which is ob- 
viously ancillary to the substantive order made in the 
case. [p. 309, col. 1.] . 


L. P. A. from the decree of the High Court, 
reported in 188 Ind. Cas. 120. 


Mr. F. S. Doctor, for the Appellant. 
Messrs. K. C. Sanyal and E. Hay, for 
Respondents Nos. 2 and 1, respectively. 


- Roberts, C. J—This is a letters patent 
appeal arising out of a suit on a promissory 
note for Rs. 1,120 with interest at 2 per cent. 
per month, brought by the plaintiff-appel- 
lant against the, two respondents as defen- 
dants. His plaint averred that the defen- 
dant, Lakhajee, executed a promissory note 
on October 1, 1932 as ‘agent and for Rang- 
lal’ who was the proprietor of the- Irrawaddy 
Rice Mill whilst Lakhajee was his manager. 
Alternatively, he claimed relief against 
Lakhajee. This relief would, of course, be 
in the nature of damages for breach of war- 
ranty of authority to act as Ranglal’s agent 
if it were proved that Lakhajee was not 
acting as such; and the sum due as damages 
would be the amount due under the note. In 
the Sub-Divisional Court of Mogaung it was 
held that Ranglal was liable and though 
Lakhajee was not expressly dismissed from 
the- suit he was dismissed by implication. 
The plaintiff therefore obtained a decree 
against Ranglal alone. The date of the judg- 
ment was April 30, 1938. Ranglal appealed 
to the District Court on June 2, and Sein 
Dass was served with notice of the appeal 
on June 25. The period of limitation run- 
ning in .Lakhajees favour expired on 
June 29. i 

In his grounds of appeal tothe District 
Court Ranglal set out the contention that 
the lower Court had “erroneousiy come to 
the conclusion thatthe appellant is respon- 
sible fora debt contracted by one Lakhajee” 
and had “erroneously decided that the ap: 
pellant ratified the acts of Lakhajee.” It is 
clear therefore that his sole ground of appeal 
was that not he but Lakhajee was liable to 
the plaintiff. He did not join Lakhajee as a 
respondent as he ought to have done if he 
had desired to prove Lakhajee responsible 
for the debt. In Pearson & Sen Ltd. v. 
Lord Mayor, etc. of Dublin (1) ab p. 357 
Lord Halsbury remarked that if a case cited 

aY (1907) A © 351, (357); 77 LIPO. 
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to him as authority were. supposed to decide, 


that the principal and agent could be so 
divided in responsibility that like the school- 
boys’ game of “I did not takeit : I have not 
got it,” the united principaland agent might 
commit fraud with impunity, it, would be 
quite new to our jurisprudence. It must 
frequently happen that a person who has con- 
tracted with some one upon the footing that 
the latter is an agent is in doubt whether to 
proceed against theprincipal or against the 
self-styled agent, and that itis reasonable to 
make each of them defendants in the alter- 
native. When he obtains judgment against 
one and the other is dismissed from the suit, 
the unsuccessful defendant cannot, by omit- 
ting to join the successful defendant as a 
respondent in the appeal and then showing 
that the latter was really liable, deprive the 
plaintiff of his right to establish his claim. 
Ranglal did not appeal against the dismissal 
of Lakhajee from the’ suit. 

When the right of appeal against the -dis- 
missal of Lakhajee from the suit was time 
barred, Lakhajee was no longer an interest- 
ed party. I respectfully agree with the find- 
ing of thelearned Judge in second appeal 
on this point and Ineed hardly add to his 


exhaustive. ‘researches into the authorities. ` 


‘It is enough to say that Lakhajee was en- 
titled to hold the decree in his favour; it was, 
in the wordsemployed by Sir John Wallis 
in Chockalingam Chetty v. Seethai Ache 
(2) “a substantive right of a very valuable 
kind of which heshould not lightly be de- 
prived.” What then was the position of 
-Ranglal ? Assume, he succeeded by showing 
that Lakhajee was really liable (and he did 
not attempt to succeed by any other means) 
there would be in existence twa inconsistent 
decrees, one of the District Court and 
another of the Sub-Divisional Court, with 
respect to the subject-matter of the suit. 
Applying the.principle in Wa Thaw May v. 
Mohammad Eusoof (3), Ranglal’s appeal 
ought not to have been allowed to proceed 
in the absence of Lakhajee as a necessary 
party. 

In the events that have happened, the 
lower Appellate Court set aside the decree 
against Ranglal and passed a decree against 
Lakhajee alone. The learned Judge in 
second appeal has, in my respectful opinion, 
rightly concluded that no decree should have 

(2) 6 R29; 107 Ind. Cas. 237; A I R 1927 P C252; 
55 I A7;%4 OWN 1231; 27LW 1; 54 MLJ 88; 


(1928) M WaN 20; 47C L J 136; 320 W N 281; IL 
T 40 Rang. 18; 30 Bom. L R 220; 26A LJ 371 


PC). 4 
‘ oe 9 R 624; 135 Ind. Cas. 645; AIR 1932 Rang. 
16; Ind. Rul. (1932) Rang. 53. 
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been passed against Lakhajee as he was 
improperly joined as a respondent; but he. 
has also- agreed with the lower Appellate 
Court that Ranglal was not liable on the 
promissory note and has dismissed the cross- 
objection of Sein Dass against Ranglal’s 
appeal in respect of the costs in the District 
Court. The result of all this is that each of 
the respondents has escaped liability on the 
promissory note on which admittedly one 
of them was liable, and each of them is 
awarded costs against the person who 
plainly ought to be paid. The learned Judge 
incorporated into one judgment his decision 
on Lakhajee’s appeal, Special Civil Second. 
Appeal, No. 18 of 1939* and Ranglal's 
appeal against the order depriving him 
of his costs, Civil Second Appeal No. 19 
of 1939 and the cross-objection filed in the 
later. He then certified that the case was a 
fit one for a further appeal under cl. 13 of 
the Letters Patent, because it raised the ques- 
tion whether Lakhajee could have been pro- 
perly joined by the District Court as a respond- 
ent. It is now contended that our jurisdic., 
tion is limited to a consideration of this point 
alone but in view of the wide provisions of 
O. XLI, r. 33, I am of opinion, that we are 
not so fettered, but may make such further 
or other decree or order as the case may re- 
quire. e ` l 

We have had cited to us the case in 
In 
that case thẹ learned Chief Justice of the: 


Patna High Court (Chamier, C. J.) pointed 


out that though ordinarily a point is not to 
be taken in a letters patent appeal which had- 
not been taken before the single Junge, there 
may bea case in which a point must be 
allowed to bë taken in order to remedy what 
appears to be a serious failure of justice. Tt 
is perfectly clear that no learned J udge 
would ever grant a certificate of appeal 
against his judgment in such circumstances 
that the Court could only answer one specific 
question ; todo that the Judge proceeds by. 
referring a particular question ; to assume 
that when leave is gianted the appeal and 
the terms of the certificate are to be regard- 
edas a reference only is, in my opinion, an 
error and the Appellate Court has the right 
and duty to pass whatever decree should 
have been passed by the Subordinate Court 
in all the circumstances of the case and that 
means, in all the circumstances’ which gave 


@) 200 W N1303; 35 Ind. Cas. 888; AI R1916 
Pat. 317; 1 P L J485; 1 P LW 209, 


* Since. reported in 188 Ind. Cas. 120 Lakhajee v. 





Sein Dass—{Ed.] 


308 


rise to the litigation originally and to all the 
dispfités between all the relevant parties in 
the matter. The nature of the decree which 
should have been passed in the plaintif- 
appellant’s suit against the two respondent- 
defendants is one which it is proper to deter- 
mine in the cireumstances and the conclusion 
at which we have arrived is that the appeal 
of Ranglal was incompetent unless Lakhajee 
was added by him as a necessary party. The 
whole of this question was reviewed by the 
learned Judge in second appeal and it can- 
not be said now that this Court is powerless 
to see that the appellant recovers the 
money which is due tohim and in respect 
of which he brought à suit against each of 
the defendants in the alternative. 
` The failure on the part of Ranglal to 
join Lakhajee as a respondent has resulted 
in the latter’s exoheration from liability to 
the plaintiff's claim and the alleged principal 
cannot offer a shield tp one who. has styled 
himself as his agent and then escape liability 
himself by proving that such self-styled 
agent was never his agent at all and was 
really all the time liable personally in dama- 
ges for breach of warranty of authority, or, 
alternatively, upon the note. It has been 
contended that Sein Dass ought to have ap- 
pealed against Lakhajee’s dismissal from the 
suit. But Sein Dass had only asked for a 
decree against one or other of the defend- 
ants and having secured it against one had 
no need andindeed no right to pursue his 
claim against the other. It was incumbent on 
that other, if he desired to appeal against 
the judgment in Lakhajee’s favour to do so : 
U Po Sein v. E. M. Bodi (5). The order of 
the Court will be that the decree of the Sub- 
Divisional Court against Ranglal will be 
vestored with costs here, Advocates fee in 
this Court thirty gold mohurs and in all 
the Courts below to be paid to the appellant. 
We have been obliged to increase the Advo- 
cate’s fee since his time as well as ours has 
‘been occupied in Court for many more hours 
than the comparatively simple character of 
the appeal demanded: The cross-objection 
of the appellant is allowed with costs in the 
Court below. The decree of the learned 
Judge in second appeal with regard to 
Lakhajee is affirmed ; Sein Dass to pay his 
costs here and in all the Courts below, Ad- 
vocate’s fee in this Court fifteen gold mohurs 
and Sein Dass to recover from Ranglal the 
amount of the costs which the former shall 
be obliged to pay to Lakhajee. 

Blagden, J.—I agree and desire only to 
add this. Mr. Sanyal contended, amongst 

(5)13 R 189; 159 Ind, Cas, 931; 8 R Rang. 289. 
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e other things, that even if his client was—as 


he denied—bound at his peril to make Lakha- 
jee a party to his appeal to the District Court, 
if he wished there to contend that Lakhajee 
and not he was liable, the plaintiff.was really 
to blame for Lakhajee's absence. Mr. Sanyal 
submitted that the plaintiff could have 
either (a) appealed against the order of the 
Sub-Divisional Court in effect dismissing 
Lakhajee from the suit, or (6) lodged his 
application to the District Court.for Lakhajee 
to be added before that order had become 
unappealable, or (c) presented, if necessary, 
a petition under s. 5, Lim. Act. J do not 
agree that the first course was even open to 
him for the reasons.given by my Lord. As 
to the second course (which in fact he, not 
unreasonably, did take within a not unrea: 
sonable time, though it was actually then 
too late) and the third course, it may well 
be that in fact here he could have taken one 
or other of them. But why should he have 
to act with feverish hastein order to pre- 
serve to himself the benefit of his original 
prudence in suing both defendants? Why 
should the time limited to him for taking the 
suggested steps be fixed not by any statute 
or rules of Court but by.the whim of the un- 
successful defendant ? It is quite possible, 
if Mr. Sanyalis right, to imagine a case in 
which a combination of delay by the unsuc- 
cessful defendant, error by the trial Court 
and (say) illness of the successful plaintiff 
might put the Courts in the position of hav-, 
ing to make two inconsistent .decrees and 
deprive the plaintif wholly of his rights. 
It being admitted that A or B is liable to 
C; the lower Court having decreed that-A is 
liable and Bis not, and the latter part of 
the decree having become wnappealable, the 
net result, if the Appellate Court thought 
that B was liable, would be that C would 
have to pay costs to both of two persons one 
of whom was admittedly in this debt. This 
cannot be right. One and a sufficient answer 
to the cases cited to uson election by tak- 
ing judgment against one of the persons 
liable in the alternative is, in my opinion, 
that in every one of those cases the judg- 
ment was effectual and subsisting. They do 
nob decide that a judgment can at the option 
of an unsuccessful defendant be set aside on 
appeal in so far as it adversely affects the 
unsuccessful defendant and preserved in so 
far as it-benefits a person who is admittedly 
liable, if he is not, and it would be absurd 
if such were the law. Ihave no goubt it is 
not, and therefore Lakhajee wasin law a 
necessary party to Ranglal’s appeal to the 
District Court, which should, in Lakhajee’s 
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absence; have been dismissed. With regard 


to the point that no appeal has been lodged , 


against the decree in Civil Second Appeal 
No. 19 of 1939 but only against the decree 
in Special Civil Second Appeal No. 18 of 
1939, I do not think this has any substance. 
This appeal is an..appeal in a ‘case’ certified 
to be fit for appeal, andthe word ‘case’ is a 
very wide word. A case, in my opinion, in- 
cludes an order for costs made or refused 
in that case which is obviously ancillary to 
the substantive order “made in the case. 
Neither the precise form of the certificate 
nor any failure by the appellant to file a 
document which he should. have filed under 
O. XLI, r. 1 (and I do not decide that there 
was any such failure) could, I think, deprive 
this Court of its statutory power under 
O. XLI, r. 33 to pass or make such further 
or. other decree as the case may require and 
I have no doubt that the present case before 
us does require the order which we are mak- 
ing. 


D. `, Order accordingly. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Reference No. 94 of 1937 
November 20, 1939 | 
Davis, J. C.,anp WESTON, J. s 
. COMMISSIONER or INCOME-TAX— 
: PETITIONER 


; versus é 

CHHOTALAL MOHANLAL AND oTHERS— 
- ı RESPONDENTS 

Income Tax Act (XI of 1922), ss. 3, 9—Association 

of individuals resembling Hindu undivided family 
falls unders. 3—Whether assessees form association 
within meaning of s. 3 depends- upon facts—Assessees 
held formed association within meaning ofs. 3 and 
were owners of property, under s. Jand consequently 
could be assessed under s. 9 (1).  — 
- The words “association of individuals”? appearing in 
s. 8, Income Tax Act, if construed onthe ejusdem. 
generis principle are to be construed with reference not 
merely to the word ‘firm’ immediately preceding them, 
but with reference tothe other associations of indivi- 
duals, namely, a Hindu undivided family and company 
which appear in the section. An association of indivi- 
duals resembling a Hindu undivided family is an associa- 
tion of individuals contemplated by s.3. The question 
whether the assessees formed an association of individuals 
within the meaning of s.3 isa question which must 
depend upon the particular facts and circumstances of 
each case. 

Held, on facts. that. the seven assessees formed an 
association within the meaning ofs. 3 and that the 
association of individuals, formed by the seven assessees 
were the owners of the property within the meaning of 
s. 9 and tħat there could be no doubt that as owners 
they could ge assessed under s. 9, part 1. . 173 Ind. Cas. 
482 (1), 177 Ind. Cas. 447 (2) and In re B. N. Elias 
(3), relied on. Obiter in 172 Ind. Cas. 807 (4) and 169 
Ind. Cas. 969 (5), not approved. ee : Fs 
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Ref. by the Commissioner of theIncome-tax, 
Bombay Presidency, Sind and Baluchistan. 


Mr. PartabaiD: Punwani, The Advécate- 
General, for the Commissioner of- Income- 
tgx. : : > : 


Mr. Suganlal, for the Respondents. 


Weston, J.—Three questions have been 
referred to usunder s. 66 (2), Income Tax 
Act, by the learned Commissioner of Income- 
tax, Bombay Presidency, Sind and’ Baluch- 
istan and these are as follows : (1) Whether 
in the circumstances of the case, the assessees 
constituted an association of individuals with- 
in the meaning of s. 3, Income Tax Act? (2) 
Whether the said association can be said to be 
the owner of the properties within the means, 
ing of s. 9, Income Tax Act, and was rightly 
assessed as such ? (3) Whether the assessees 
were in any event rightly assessed as owners 
of the said property under s. 9 (1) ? The facts 
which it is necessary to state briefly are that 
the seven assessees art a father, four sons, — 
two of whom are minors, and the wives of 
two of thesons. In the year 1928 the father 
separated from his sons by a partition deed, 
which partition was modified later by another 
deed executed in the year 1930. In the year 
1933. the property which, was still jointly held 
by the members of this Hindu family, was 
sold and a plot of land was purchased ‘in the 
names of*the seven assessees. A building 
was constructed thereon and this building 
was managed jointly for the purpose of earn- 
ing an income: which, the assessees allege, 
they divided among themselves, but for the 
division of which the Income-tax Officer found 
no evidence in the accounts produced. The 
seven assessees made a return of income de- 
claring their income as Rs. 6,058 from the 
property mentioned. The Income-tax Officer 
accepted this figure of income but assessed 
the assessees thereon as an association of in- 
dividual under s. 3, Income Tax Act, The 
assessees appealed to the Assistant Commis- 
sioner who upheld the order of the Income- 
tax Officer and the assessees then petitioned 
to the Commissioner eof income-tax to refer 
the case to this Court under s. 66 (2) and this 
is the reference which has been made. 


We think. there can be no doubt on the 
facts of the case that the Income-tax Officer 
and the Assistant Commissioner of income-tax 
were justified in holding that the assessees 
constituted an association of individuals with- 
in the meaning of s. 3, Income Tax Act. We 
are in agreement with the view taken by the. 
Bombay High Court in Commissioner of In- 
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‘come-tax, Bombay v. Laxmidas Devidas (1), 
‘and also in Commissioner of Income-taxe 
Bombay v. Dwarkanath Harischandra (2), 
-where it has been held that the words ‘‘asso- 
ciation of individuals” appearing in s. 3.if 
construed on the ejusdem generis principle 
are to be construed with reference not merely 
to the word ‘firm’ immediately preceding 
‘them, but with reference to the other associa- 
tions’ of individuals, namely a Hindu un- 
divided family and company which appear 
in the section. The same view has been taken 
by the Calcutta High Court in In re B. N. 
Elias (8), and although Panckridge, J. in In 
the matter of Keshar Deo Chamaria (4), has 
made a reference to the point expressing a 
contrary, opinion, he has not referred to the 
earlier reported decision of the Calcutta High 
Court and it appears that the point was not 
material to the case which was then before 
him. The view expressed by Panckridge, J. 
has also been expressed by the AllahabadHigh 
Court in Mufti Mahamad Khan v. Commis- 
sioner of Income-tax (5), which was discuss- 
ed by the learned Chief Justice in Commis- 
sioner of Income-tax, Bombay v. Laxmidas 
Devidas (1), and with his remarks we are in 
agreement. We think therefore that an as- 
sociation of individuals resembling a Hindu 
undivided family is an association of indivi- 
duals contemplated by s. 3 and in the present 
case the association of the seven, assessees 
was clearly very akin toa Hindu undivided 
family, for they had formed a Hindu un- 
divided family. Even after partition their 
property had remained undivided and in the 
year 1933 they had associated themselves, 
some of them being minors, in the purchase 
and management of the property upon which 
they have been assessed. 

The question whether the asse$sees formed 
an assocication of individuals within the 
meaning of s. 3 is a question which must de- 
pend upon the particular facts and circum- 
stances of each case and we have no hesita- 
tion In holding in the present case that there 
was material from which the Income-tax, 
Officer and Assistant Commissioner of in- 
come-tax were justified*in holding that the 
present seven assessees did form an associa- 
tion within the meaning of s.3 of the Act. 


The two other questions referred are subsi- 
(1) I L R(1937) Bom. 830; 173 Ind. Cas. 482; A I 
R 1938 Bom. 41; 39 Bom. LR 910; 10R B 335. 
(2) 40 Bom. L R 455; 177 Ind. Cas. 447; AI R 1938 
Bom. 353; 11 R B 81 (1). 
(3) 63 O 538; 40 C W N 476. Š 
- (4) I L R (1937) 2 Cal. 358; 172 Ind. Cas. 807; AIR 
1937 Cal. 583; 10 R C 430. 
-5A IR 1936 All. 817; 169 Ind. Cas. 969: I LR 
GNAI 108; 1936 A L J 1109; 1937 A LR 619; 10 
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diary to the first question and require little 
notice. On the facts the Income-tax Officer 


-and the Assistant Commissioner of Income- 


tax also had material to hold that the associa- 
tion of individuals, formed by the seven as- 
sessees were the owners of the property with- 
in the meaning ofs.9 and: there can be no 
doubt that as owners'they were rightly as- 
sessed under s. 9, Part 1. We therefore 
answer the questions referred to us accord- = 


ingly and we direct that a copy of this judg- 


ment be sent to the Commissioner under s. 66 
(5) of the Act. As to costs, we do not order 
the return of the Rs. 100 deposited under s. 66 
(2) but we make no further order‘as to costs. 


D. Answer accordingly. 


LAHORE HIGH COURT 
Second Appeal No. 708 of 1940 
October 21, 1940 
BECKETT, J. 

. SUNDAR AND oTHERS—PLAINTIFFS— 
APPELLANTS 
: versus : 
Mst. TABO AND oTHERS—DEFENDANTS— 
RESPONDENTS 2 

Custom (Punjab)—Non-ancestral property—Gift by 
widow with consent of next reversioner — Remoter 
collaterals, if can challenge tt—Question of justifica- 
tion — Punjab Courts Act (VI of 1918), s. 41 (3)— 
Lower Court holding that plaintiff as remote rever- 
sioner is not entitled to challenge alienation by widow 
—Plaintiff wishing to establish custom to contrary in 
second appeal—Certificate, necessity of. 

When the alienation of non-ancestral property by a 
widow is by way of gift with the consent of the next 
reversioner only, and is not made for charitable or 
religious purposes, no question of justification arises, so 
that the consent cannot be treated as intended for 
evidence of justification. The consent of the next 
reversioner given in such circumstances should be regard- 
ed as’ intended to operate as a transfer by the rever- 
sioner following on a surrender by the widow. Con- 
sequently, the remoter collaterals of the widows’ hus- 
band cannot contest the gift.’ 50 Ind. Cas. 498 (3) and 
Vajranjt v: Manokaronika (6), relied on. 134 Ind. 
Cas. 197 (1) followed. Nobokishore Sarma Roy v. 
Hari Nath (4), approved: 

Whereit has been held by the lower Court that re- 
versioners in the position of plaintiffs would ordinarily 
have no right to contest an alienation made by a widow 
with the assent of the next reversioner, the plaintiffs 
wishing to establish a local custom to the contrary in 
second appeal must produce a certificate under s. 41 (3), 
Punjab Courts Act. 


S. A. from the decree of the District 
Judge, . Hoshiarpur, dated February 22, 
1940. | 


Mr. Iqbal Singh, for the Appellagts. 


Messrs. N. C. Pandit and Achhru Ram, 
for the Respondents. . 
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Judgment.—The parties to this case are 
Jats, who are said to be governed by custom., 
Mst. Tabo’ made a gift of certain immovable 
property in which she held a widow’s life- 
estate. The gift was made with the assent 
of Rama, the next reversiotier. The ‘more 
remote collaterals of Mst. Tabo’s husband are 
now seeking to have it declared that the 
alienation is not binding upon them. The 
property is non-ancestral and the Courts 
below have held, following Roshan v. 
Wadhawa (1) that the plaintiffs have no right 
to contest such an alienation. The plaintiffs 
have come up in second appeal. At first sight 
_ the judgment in Roshan v. Wadhawa (1) 
seems to be exactly applicable to the facts of 
the present case, but Sardar Sahib Iqbal 
Singh for the appellants seeks to question 
both its applicability and its validity. With 
regard to its applicability he contends that 
the case is governed by the local custom of 
the Hoshiarpur district in respect of which 
he wishes to refer to the Manual in which 
the Customary Law of that district is collect- 
ed. It ‘is to be observed that there’is no 
certificate permitting an appeal on the ques- 
tion of custom. It has been held by the 
lower Court that reversioners in the position 
of plaintiffs would ordinarily have no right 
to contest an alienation made by a widow with 
the assent of the next reversioner. If Counsel 
for the plaintiffs wishes to establish a local 
custom to the contrary it seems to me that 
a certificate is required. 

With regard to the validity of the judg- 
ment, Sardar Sahib Iqbal Singh contends 
that it not only runs counter to other judi- 
cial pronouncements of higher authority and 
the law as laid down by the most dis- 
tinguished commentators, but that itis also 
opposed to the principles set forth in the 
very decision of the Privy Council on which 
it purports to be based. It is true that there 
are a number of pronouncements, either in 
the commentaries or in recorded decisions, 
which lay down the law with regard to the 
rights of the more remote reversioners to a 
widow’s estate in terms which are some- 
what widely expressed; and if these are 
taken as equally applicable to ancestral and 
non-ancestral property alike, they would lend 
some support to the claim of more remote 
- yreversioners to contest an alienation in res- 
pect of which only the assent of the nearest 
reversioner has been obtained. Generally, 
however, these pronouncements have been 
made With reference to cases in which 
ancestral- property was involved, and this is 

Q) A I R1931 Lah. 495; 134 Ind. Cas. 197; 13 L 180; 
32 PL R 446; Ind. Rul. (1931) Lah. 901. . . : 
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shown. by the reasoning on which they are 
based. So far as Customary Law is concerned, 
the Division Bench -deciding Roshgn v. 
Wadhawa (1) was fully aware-of the fact 
that the judgment was not in accordance 
with ‘thé wording of para. 68 of Rattigan’s 
Digest ;' but they adopted the opinion ex- 
pressed in -Jaswant Kaur v. Wasawa Singh, 
(2) tothe effect that this paragraph could 
be taken only as applying to ancestral pro- 
perty. Ido not therefore’ think that it is 
necessary to refer to pronouncements of 
general importance unless they were made 
with specific reference to non-ancestral pro- 
perty, or the reasoning contained therein is 
equally applicable to such property. 

“The most important decision to be con- 
sidered is that of -the Privy Council in 
Rangaswami Goundan v. Nachiappa Goun- 
den (3) on which Roshan v. Wadhawa (1) 
was based. ‘That decision appears to lay 
down three things. In the first place, to 
explain the position of the reversioners in. 
cases of this kind, it ts not sufficient to refer 
merely to their consent. Persons with a mere. 
expectation of succession cannot alter the 
devolution of property so as to affect the 
rights of persons other than themselves, so 
that a mere assent by some of them could 
not by itself affect the rights of the others. 
On the other hand, there are two possibilities 
to be considered, and the assent of one or 
more reversioners may validate an alienation 
by a widow if it falls into one of two 
categories. The first possibility $ that the 
widow may terminate her own estate in 
favour of the next reversioner and the tran- 
saction may then have the effect of passing 
that reversioner’s estate on to the persons in 
whose’ favour the alienation is being made. 


` This may*operate to validate a gift, but it 


must be shown that there has been a com- 
plete surrender of the widow’s rights. The 
other possibility is that the alienation may 
be one for consideration on the ground of 
necessity, and the assent of the reversioners 
may be a token of their belief that the 
alienation is justified. In such a case, the 
assent should ordiaarily be given by the 
reversioners as a body. In the case before 
them, their Lordships came to the conclusion 
that there had been only a partial alienation 
so that the transaction could not operate as 
a surrender of the widow’s rights. On the 
other hand, as the alienation was found to 
(D A I R1923 Lah. 353; 76 Ind. Cas. 592;5 L 212; 5 
Lah. L J 347. 
(3)-42 M 523; 50 Ind. Cas. 498; A I R1918 PCO196 
46 Í A 72; 36 ML J493;17A L J 536; 29.0 LJ 539 
21 Bom. L R640; 23 C W N 777; (1919) M W N62; 26 
MLT5;10 LW 105 Œ O}. ee . 
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.be gratuitous, no question of necessity arose. 
It was accordingly held that the transaction 
could be challenged by a reversioner who had 
not giyèn his consent to the alienation. 

If these principles are applied to the facts 
of the present case, it will be seen that 
Rama, who had only an expectation-of suc- 
ceeding after the widow’s “death, was not in 
a position to do anything which would alter 
the rights of the other reversioners if the 
‘widow should live longer than he lived. ‘Nor 
was there any question of giving his consent 
by way of indication that he considered that 
the alienation would be justified on grounds 
of necessity. On the other hand, it was open 
to the widow to terminate her own estate, 
which would then vest in Rama, and for 
Rama, to allow the estate to pass on to the 
donee. The other reversioners would be 
powerless to prevent the termination of the 
widow’s estate in fayour of Rama during his 
lifetime, and they would be equally power- 
less to prevent the estate which had vested 
in Rama from passing*on to another person 
when the property concerned was non- 
ancestral. ‘The following passage from the 
eens of the Privy Council may now be 

uoted : 
a “The surrender once exercised in favour of the 
nearest reversioner or reversioners the estate became 


his or theirs, and it was an obvious extension of the 
doctrine to hold that, inasmuch as he or they were in 


title to convey to -a third party, it came tothe same” 


thing if the conveyance was made by the widow with 
his or their consent.” 


This was decided to be possible in Nobo- 
kishore Sarma Roy v. Hari Nath (4) and 
the principle there enunciated appears to 
have been accepted by the Privy Council as 
applicable to those cases of gift in which 
there has been a total surrender of the 
widow's, rights. _ This was the principle 
applied in Roshan v. Wadhawa (1). It is 
true that there is a long line of decisions 
to the effect that a transfer by way of gift in 
favaur of a stranger on the part of the 
widow is not analienation to which a pre- 
sumption of legitimacy founded on the con. 
sent of the reversioners can be applicable, 
A list of the earlier cases will be found in 
the-headnote to BindeshYari Singh v. Har 
Narain Singh (5) and I do not think that 
16 is necessary to refer to them in detail. 
In these cases, transactions of this kind have 
been regarded aS‘alienations made directly 
by, the widow in favour of a stranger, .to 
which the consent is added by way of ratifica- 
tion to what would be animpeachable transfer 
unless necessity could be established. They 

(4) 10 C 1102 (F B). : 

(5) 4 Luck 622; 197: Ind, Oes. 20; A I R 1929 Oudh 
185; 6 O W N 233; Ind. Rul. (1930) Oudh 436, : 
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do not admit the principle. that. a gift may 
bein effect a surrender by the-widow of her 


“interest which passes that interest to the 


next reversioner, whereupon the more re- 
mote reversioners may cease- to have any 
control over the estate. In this connexion, 
reference may be made to an earlier decision 
of the Privy Council, Vajranji v. Manoka- 
ronika (6). Although this was a case re- 
lating to a transfer for consideration, the 
question of surrender was discussed. After 
referring to the two theories, the surrender: 
theory andthe theory that the consent of . 
reversioners is merely evidence of necessity, 
their Lordships proceeded to make the follow- 
ing observations : me 3 

“The High Court of Allahabad, indeed, does not 
recognize the validity of surrenders in favour, or 
alienations with the consent, of presumptive rever- 
sioners, so as to defeat the title of the actual rever- 
sioner at the time of the widow’s death. But this 
restriction is at variance with the principle itself, and 
is not in accordance with the practice in other parts of 
India in which the Mitakshara Law prevails, Their 
Lordships have not been referred to any cases in the 
province of Oudh in which this restriction has been 
acted apni and though they would be unwilling to 
extend the widow’s power of alienation beyond its pre- 
sent limits, they cannot adopt the further limitation 
which the Allahabad High Court has sought to 
establish.” 


These remarks, taken with the later obser- 
vations in Rangaswami Goundan v. Nachi- 
appa Gounden (3) clearly envisage the pos- 
sibility that an alienation by way of gift 
on ‘the part of a widow with the consent of 
the next reversioner only may take effect 
as a Surrender of her interest followed by a 
transfer on the part of the reversioner, and 
that to exclude this possibility would he con- 
trary to the views expressed by the Privy 
Council. When the alienation is. by way of 
gift with the consent of the next reversioner 
only, and is not made for charitable or 
religious purposes, no question of ‘justifica- 
tion arises, so that the consent cannot be 
treated as intended for evidence of justifica- 
tion. This proposition is unexceptionable ; 
but it will not be sufficient in itself to dispose 
of the further question whether the consent 
of the next reversioner given in such circum- 
stances should not be regarded as intended 
to operate as a transfer by the reversioner 
following on a surrender by the widow. In 
holding that it should be so regarded, it 
seems to me that Roshan v. Wadhawa (1) 
is in accordance with the law laid down by 
the Privy Council. For these reasons the 
appeal is dismissed with costs, but leave is 
given to file a Letters Patent Appeal. e 

D. Appeal dismissed. 

(6) 80.41; 35I A1;9 Bom. LR 1348; 60 L J 766; 
12 © W N-74; 17 ML J605;5ALJ1;1100C 78; SM 
LT1(PO), A nit 
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RANGOON HIGH COURT 
First Appeal No: 8 of 1939 
` "August 2351940 a 
` Mya BU AND DUNKLEw, Jj. ` = 
MA AYE TIN—Praintire— 
. ` APPELLANT ; 
' ` versus è 
E DAW THANT —DEFENDANT— 
KI ” RESPONDENT ` | 


< Evidence Act (T of 1872), s. 92— Property purchas- 


sdin jointly im name of two persons—Fvidence by 
one showing. that he paid -the whole consideration 
and that other's name was entered to enable kim to 
present the deed for registration, admissibility of— 
Burmese Buddhist Law—Payin property of husband 
Wife's vested interest in—Whether affected by rule 
‘in Manukye Book X, s. 28—Scope of operation of 
Manukye Book X, s. 28. 

Where a certain property is purchased in the joint 
names of two persons, evidence by one of them showing 
that he paid the whole consideration of the purchase 
and the other’s name was mentioned in the deed asa 
Joint purchaser merely in order that he should be able 
to present the documents for registration is clearly in- 
admissible under s. 92, Evi. Act. [p. 314, col. 1.] 

All property acquired by either or both the spouses 
before or during marriage passes into comman enjoy- 
ment and both spouses have a vested interest in al) 
such property ; that is, “ passing into common enjoy- 
ment "’ is a consequence of marriage and nota test of 
the vesting of property. The interest of the wife in the 
payin property of her husband is one-third. She can- 
not be deprived of such vested interest in the property 
of her husband by the rule in Maunkye Book X, 
5. 28 to which- vested interest the law of in- 
heritance can have no application. 137 Ind. Cas. 1 
(3), relied on. [p. 315, cols. 1 & 2] - 

The. wording of s. 28. of Book X of the Manukye 
does not restrict its operation to the vested interest 
of the’ deceased in the ‘undivided family property 
anly “but appears to extend its operation to the 
property of the deceased generally which is in the pos- 
session of the parent. The rule applies whether the 
parent is natural or adoptive as adoptive parents stand 
in the same position.as the natural parents and have 
the same rights so long as the relationship constituted 
by adoption subsists. [p. 316, cols. 1 & 2) 


F. A. against the decree of the District 
Court, Henzada, dated January 9, 1939. 


Mr. U E Maung, for the Appellant. 
Dr. Ba Han, for the Respondent. - 


Mya Bu, J—We first heard this appeal 
on June 20, 21 and 22, 1939, and at that 
hearing it was made clear to us that the only 
obstacle in the way of the appellant's com- 
plete success in the appeal was the decision 
in Maung Ohn Khin v. U Nyo (1), in which 


it was laid down that the provisions of the ` 


Manukye, Book X, s. 28, were still the law of 
Burma in-regard to the division between the 
parents and daughter-in-law of the property 
of a son who has died childless.’ So far as the 
present cage is concerned, the pertinent part 

10 R 124; 137 Ind. Cas..431; AI R 1932. Rang. 
98; Ind. Rul. (1932) Rong. 132. i 
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of that section “of the Manukye read as fol- 
dows (the section referring ‘specifically: to the 
case where the dåùghter has died and the gon; 
in-law survives): ` if ite ve tics 

‘(Besides this he shall- not recover-any of his wife's 
property actually in the possession or keeping of her 
parents; they shall retain it.” ` c 

As there was reason to doubt the correct- 
ness of the. decision in Maung Ohn Khan v.U 
Nyo (1), we referred toa Full Bench for its 
opinion the following question : 


“As between the parent and the surviving spouse of 
a child who dies leaving no issue but who lived with 
his or her’parent’‘and whose property is in the posses- 
sion or keeping of ‘the parent, whois entitled to in- 
herit such property under the Burmeso Buddhist Law ? 

We-have received the answer of the Full 
Bench* to this question, and it is that the 
parent is entitled to inherit such property. 
The conflict in this case is between the widow 
of one Maung Than Tun, namely-Ma E Tin, 
who is the appellant and was the plaintiff in 
the District Court, and Maung Than Tuns 
adoptive mother, Daw Than, who is the res- 
pondent and was the defendant in the Dis- 
trict Court. Most of the facts of the case 
have been set out in the order of reference, 
dated August 24, 1939; and it is unnecessary 
to repeat them. In fact, the only further ques- 
tions of fact which remain for decision are 
(1)-which of the properties mentioned in the 
Schedules attached to the plaint belonged to 
Maung Than Tun, it being admitted by the 
appellant that they were all acquired by him 
prior to his marriage with her and (2) which .. 
of the properties mentioned in the S¢hedules 
belonging to Maung Than. Tun were in the 
possession ‘of the respondent at the time of 
Maung Than Tun’s death. The properties 
which the appellant claims to have constitut- 
ed the estate of Maung Than Tun are set out 
in seven Schedules attached to the plaint. 
Those mentioned in Schs. A and Bare the 
properties in-regard to which Maung Than 
Tun relinquished all his right, title and inte- 
rest in favour of the respondent by the release 
deed, dated February 11, 1927, which we 
have already held to be void. ‘Those proper- 
tiés were therefore the absolute property of 
Maung Than Tun at,the time of his death. 
However; the evidence makes it clear that 
Maung Than Tun himself considered this 
deed of release to be binding upon -him up to 
the time of his death and, in fact, he never 
attempted to challenge it. He allowed: the 
respondent-to exercise all the rights of owner- 
ship over these properties and, consequently, 
they- must be held to have been in her posses- 
sion at the time of his death. f : 


Schedule C contains a number ‘of items of 


~- "See 188 Ind. Cas. 683 (F B)—[Ed.] ~ 
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` jewellery, and the memorandum of appeal 
states unequiyocally that the claim to these 
jewelleries is abandoned. Schedules D and E 
contain a number of items ofimmovable pro- 
perty which were purchased in the jeint 
names of Maung Than Tun and the respon- 
dent. The presumption therefore arises that 
Maung Than Tun and the respondent wére 
joint owners in equal shares of this property. 
This presumption has not been rebutted by 
the vague evidence called by the respondent 
to the effect that she paid the whole conside- 
ration for the purchase of each of these pro- 
perties and that Maung Than Tun’s name 
Was mentioned in the deed as a joint pur- 
chaser merely in order that he should be able 
to present the documents for registration. 
Evidence of the latter category is clearly in- 
admissible under s. 92, Evi. Act, and even if 
the evidence to show that the respondent paid 
‘the whole of the parchase moneys to the dif- 
ferent vendors be accepted, that raises no pre- 
sumption in her favour, because she was the 
guardian appointed by the Court of Maung 
Than Tun, who was a minor when these pro- 
perties were acquired, and received on ‘his 
account a sum of Rs. 8,000 which came to 
him on his natural father’s death, and had 
for a number of years been in receipt of the 
income arising from lands which Maung Than 
Tun had inherited from his grandmother. No 
doubt, the respondent has an estate of her 
own, apart from the estate of Maung Than 
Tun, but she has admitted in evidence that 
the incéme of Maung Than Tun’s estate has 
always been inextricably mixed by her with 
the income of her own estate, and consequent- 
ly she had in her hands large funds belong- 
ing to Maung Than Tun’s estate at the time 
when these properties were purchased; and 
therefore no inference arises, from the fact 
that she actually handed over the purchase 
moneys, that these moneys belonged to her 
only and not to Maung Than Tun. 
Consequently, it has been established that 
Maung ‘Than Tun owned a half share of the 
properties mentioned in Schs. D and E. But 
as regards the possession of these properties 
it must be held that ¢hey were in the pos- 
- session of the respondent. She has produced 
a large number of leases of these properties 
executed by tenants, and these leases were 
all executed in her name alone; and as 
against these the appellant has been able to 
produce only two leases executed in a single 
year in which the joint names of the res- 
pondent and Maung Than Tun are mentioned 
as lessors. It is common ground that the 
paddy received as the rents of the agricul- 
tural lands were all stored ina granary be- 
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longing to the respondent alone, and the evi- 
dence appears to be conclusive that the res- 
pondent alone negotiated the sale of his 
rental paddy. As regards the houses there is 
no evidence as to what happened to the rents 
of these, and, in fact, only one, which is the 
one which was jointly occupied by the res- 
pondent and Maung Than Tun and the appel- 
lant, is of any considerable value; but the 
evidence does show that the whole of the in-. 
come arising from both Maung Than Tuns 
estate and the respondent’s estate was recelv- 
ed by the respondent and treated by her as 
if it were her own. Consequently, it must be 
held that the respondent was in possession of 
the properties mentioned in Schs. D and E. 
Schedule F consists only of one pair of 
bangles and a motor-cycle. The learned Dis- 
trict Judge has dealt with these items in his 
judgment and there is no appeal against his 
decision. 


Schedule G consists of two debts. It is 
said by the appellant that these debts were 
debts due to Maung Than Tun and the res- 
pondent jointly, but there is no evidence in 
support of her assertion. On the other hand, 
the two debtors, one of whom was examined 
as a witness for the appellant, have stated 
that they borrowed the money from the 
respondent only. Both the debts are oral 
loans and the money may have come from 
the respondent’s separate income, and in the 
absence of any evidence that Maung Than 
Tun’s estate contributed towards these loans 
it must be held that it has not been proved 
that he had any interest in these debts. 
The same reasons apply also to a security 
deposit of Rs. 100 of which the respondent 
obtained the refund. Consequently, on the 
evidence, it would appear that Maung Than 
Tun’s estate consisted of the whole of the 
properties mentioned in Schs. A and B and, 
a half share of the properties mentioned in 
Schs. D and E, but that all these properties- 
were in the possession of the respondent at 
the time of his death. Now, as we have 
said, on the reference to the Full Bench the 
learned Judges who composed it have held 
that the case in Maung Ohn Khin v. U Nyo 
(1), lays down the law of Burma and that, 
s. 28 of Book X of the Manukye is appli- 
cable in a proper case; but their decision 
is subject to a qualification in respect of any 
vested interest which the appellant may 
have obtained in her husband’s property 
before his death. In the course of,his judg- 


ment the learned Chief Justice saigl : 

“But, of course, the question whether the property 
has been brought to the marriage and has been in the 
common enjoyment of the married couple, though 
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still in the custody of the parent or parents, is all im- 
portant.” f 

In his judgment Mosely, J., said : 

“Tt has been held in N. A. V. R. Chattyar Firm v. 
Maung Than Daing (2), and again by their Lordships 
of the Privy Council in U Pe v. U Maung Maung 
Kha (3), that either spouse has a vested interest (to 
the extent of one-third) in the payin property brought 
by the other spouse to the marriage, that is to say, 
property which has passed into the common enjoyment 
though it may be in the custody or keeping of the 
parent. . . . Lwould agree that the law of inheritance 
contained in Manukye X, 28, cannot affect the wife’s in- 
terest in such property.” 

And Mackney, J., said: h 

“As my learned brother Mosely observes, the rule 
will not affect the vested interest of the son-in-law or 
daughter-in-law in the payin property brought to the 
marriage by the daughter and son: but property which 
is ‘in the possession or keeping of the parents’ can 
scarcely be deemed to be property brought tothe mar- 
-viage, unless it can be shown that the married couple 
actually enjoyed itas their own, the parents being as 
it were merely their agents for the management of the 
property.” 

Hence the learned Judges composing the 
Full Bench have held that the daughter-in- 
law could not be deprived by the rule in 
Manukye Book X, s. 28, of her vested inter- 
est in‘ the payin property of her husband, to 
which vested interest the law of inheritance 
could’ have no application. The learned 
Judges have laid particular stress on the 
question of common enjoyment and have 
said that property cannot be said to be 
brought to the marriage unless it has passed 
into common enjoyment. With the greatest 
respect, these “dicta would appear to be not 
in accordance with the judgment of their 
Lordships of the Privy Council in U Pe v. U 
Maung Maung Kha (3), in which their Lord- 
ships observed (at p. 268*): 

“Married persons hold during the subsistence of the 
marriage an interest in all property belonging to either 
or both.” 

Their Lordships further observed (at 
p. 280") : 

“After all the ancient law has still a wide scope if 
admittedly all property acquired by either or both of 
the spouses before or during marriage passes into the 
common enjoyment and itis only dealt with by either 
according to his or her vested interest therein.” 

We consider ourselves bound to follow 
these statements of the law made by the 
Judicial Committee, which lay down as a 
principle that all property acquired by either 
or both the spouses before or during marriage 
passes into common enjoyment and both 
spouses have a vested interest in all such 
property; that is, “passing into common 


(2) 9 R 524; 134 Ind. Cas. 1252; A IR 1931 Rang. 
262; Ind. Rul. (1932) Rang. 4 (S B). 

(3) 10 R 261; 137 Ind. Cas. 1; A I R 1932 P C 152; 59 
LA 216; Id. Rul. (1932) PO171; 55 C L J 497; 63 
M Ld 167 @ ©). 
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enjoyment” is a consequence of marriage 

and nota test of the vesting of property. 
Moreover, in the present case the praperty 
had passed into common enjoyment because. 
the appellant “and Maung Than Tun were: 
during their married life maintained from 
the income of his property, and the . res- 
pondent has stated in her evidence that this 
income was even insufficient to maintain 
the married couple. The interest ofthe wife 
in the payin property of her husband is 
one-third, and, in our opinion, the appellant 
had such a vested interest in the property 
of. Maung Than Tun, which she acquired on 
her marriage with him, and which interest 
cannot be defeated by the fact that on his. 
death his estate is inherited by some other 
person.’ On this ground the-appellant is, in 
our opinion, entitled at least to a one-third 
share of the properties mentioned in Schs. A. 
and B attached to the plaint and to a one- 
sixth share of the properties mentioned in. 
Schs. D and E. A further question that has- 
been raised on behalf of the appellant is- 
whether s. 28 of Book X of the Manukye has. 
any application at all in the present case. 
In support of the negative answer submitted 
by the learned Counsel for the appellant the- 
following passage in the judgment of Page, 
C. J. in Ma Pwa Thin v. U Nyo (4), has been. 
relied on: ; ; 

“The doctrine laid down in s. 28, in my opinion, ought 
not to be extended. In cases where it directly applies- 
the law will be enforced, and the Court applied s. 28 in 
connection with the claim to Po Aung’s share. But 
unless the facts of any particular case bring” it clearly 
within the terms of s. 28, in my opinion, the provisions- 
‘of that section ought not to be extended by analogy or 
‘otherwise to other cases which are not brought within. 
the ambit of the section.’ 

“The points of distinction between this case 
and the case in Maung Ohn Khin v. U Nyo 
(1) which déalt with the same family were: 
(1) Po Aung had not taken from his mother 
his share in the estate of his deceased father 
and he and his wife lived with his mother 
until his death leaving no issue, whereas 
Maung Nyun had received a sum of money 
from his mother in full satisfaction of his 
claim in the estate of his deceased father and 
he and his wife lied separately from his | 
mother, and (2) the claim put forward by ~ 
Maung Ohn Khin was for Po Aung’s alleged 
share in the estate of his deceased father 
which was until Po Aung’s death-in the pos- 
session of the mother, while Ma Pwa Thin's- 
claim was for Maung Nyun’s share in the 
estate’ of his sister who lived with the mother’ 
and died a spinster. Similar points of distinc- 
tion do not exist between Maung Ohn Khin v. 

(4) 12 R409; 152 Ind. Cas. 768; AIR 1934 Rang.. 
"318; 7 R Rang. 173. ae: 
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U Nyo (1) and the present case. Another 
ground advaneed by the learned Counsel fore 
theappellant is that the property in dispute in 
Maung Ohn Khin v. U Nyo (1), was the vested 
interest of Po Aung in undivided family pro- 
perty, whereas the property in dispute in the 
present case consists wholly of separate pro- 
perty belonging to the deceased. But the 
wording of s. 28 of Book X of the Manukye 
does not appear to restrict its operation to the 
‘vested interest of the deceased in the un- 
‘divided family property only but appears to 
‘extend its operation to the property of the 
‘deceased generally which is in the possession 
of the parent. It-has further been contended 
on behalf of the appellant that the respon- 
dent not being the natural mother of Maung 
‘Than Tun but only his adoptive mother, the 
provisions of s. 28 should not be extended so 
as’ to give the right under the section to the 
adoptive parents.° Support is lent to this 
‘contention ‘by: the fact that-under ss. 25, 26 
and 27 of Book X whjch lay down rules re- 
garding the right of inheritance of a child 
“publicly and notoriously” adopted, that is, 
„a keittima child, the position of an adopted 
‘child is inferior to that of a natural child and 
‘in Maung Po An v. Ma Dwe (5) it was held 
that under the dhammathats the position of 
the keittima child was distinctly inferior in 
respect of inheritance to that of own children 
-and accordingly that the right of the keittima 
‘child to equality with own children should 
not be extended to the orasa’s right. . 

But: Maung Po An v. Ma Dwe (5) was a 
‘case in which the right of the keittima child, 
‘the only child of the family, to claim a quar- 
ter share from the widow on the death of the 
adoptive father constituted the principle 
‘point for consideration:. Such, right is not 
-enjoyed under the dhammathats by an ordi- 
nary child though the child may be a natural 
“child who does not possess the qualifications 
‘of an orasa child. The right is a preferen- 
tial right-even under the dhammathats ex- 
tended to, and only to, a child who possesses 
“certain qualifications and is, therefore, desig- 
nated as an orasa child.. As regards the 
general inferiority of the position of the 
-keittima child in respect of inheritance to 
‘that of the own children recognized by the 
-dhammathats, the Judge-madg Law for more 
‘than forty years has been that the keittima 
‘child stands exactly in the same position as 
-a natural child and has taken firm root in the 
mordern Burmese Buddhist Law of inhert- 
-ance. The fact that the preferential right of 
an orasa child is denied to the keittima child 


` (5) 4 R 184; 98 Ind. Cas. 621; AI R 1926 Rang. 
148; 5 Bur. LJ 122 (FB), . A i 
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. even under the-prevailing system oflaw does 


not throw any doubt on the correctness of the 
proposition that for ordinary purposes of in- 
heritance the keittima child stands in the 
same position as a natural child. Nor is this 
fact sufficient to show that the proposition 
which has never been doubted during the 
last forty years, that adoptive parents stand 
in the same position as the natural parents 
and have the same rights so long as the re- 
lationship constituted by adoption subsists, 
Ma E Dok v. Maung Ngwe Hlaing (6), cannot 
be consistently applied in favour of the ad- 
optive parent in the matter of inheritance of 
the keittima child's estate, the right of the 
parent under s. 26, Book X of the Manukye 
being a right applicable to all parents and 
not only to parents with certain special qua- 
lification. 

In Maung Thein v. U Tha Byaw (7) a Full 
Bench of this Court has pointed out that the 
ketttima adoption creates not only heirship 
of the adoptee to the adoptor but also the re- 
lations of a parent and child and by virtue 
of such relationship the adoptee acquires the 
rights of ordinary natural child of the adop- 
tors in the estate of the adoptor’s collaterals or 
ascendants. This shows that the relationship 
of the adoptive parent and the keittima child 
is as complete as that between an ordinary 
natural child and his parent in regard to 
rights of the keittima child or of the adoptive 
parent in the matter of inheritance. For 
these reasons we decline to uphold the con- 
tention that the provisions of s. 28 of Book X 
of the Manukye have no application at all in 
the present case. In the result the decree of 
the District Court will be set aside and there 


“will be a decree in favour of the plaintiff- 


appellant for one-third share of the properties 
mentioned in Schs. A and B attached to the 
plaint and to a one-sixth share of the proper- 
ties mentioned in Schs. Dand E. The appel- 
lant’s costs of this appeal and of the suit, 
including the court-fees payable on the plaint 
and on the memorandum of appeal, shall be 
paid out of the estate of Maung Than Tun. 


D. Decree set aside. 


(6) (1897-01) 2 U B R 109. 
(7) (1939) Rang. 341; 182 Ind. Cas. 268; AIR 1939 
Rang. 197; 12 R Rang. 2(F B). f 
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CALCUTTA HIGH COURT 
Civil Rule No. 1828 of 1939 
April 25, 1940 
ew 5 HENDERSON, J. 
PYARI MOHAN MANJHI AND ANOTHER 
` —JUDGAMENT-DEBTORS—PETITIONERS 
versus 
Maulvi HASHAN ALI KHAN 
ARMANALI KHAN AND OTHERS—OPPOSITE 
h PARTY 

“Bengal Agricultural Debtors Act (VII of 1936), 
s. 34—-Notice under, correctly giving number of case 
to be stayed—Omission of one of two decree-holders 
and addition of one who was not judgment-debtor, 
whether affect validity of notice—Civil Procedure 
Code (Act V: of 1908), s. 47—Inspite of notice under 
s. 34, Bengal Agricultural Debtors Act (VII of 1936), 
property of judgment-debtor sold—Judgment-debtor, 
if can apply under s.47 for declaration that sale 
does not affect his title—Iligh Court, if can interfere 
with deciston in revision. 

Where the notice under s. 84, Ben. ` Agri.. Debtors 
Act correctly gives the number of the execution case 
which is to be stayed, an omission of one decree- 
holder and an addition of a person who was not a 
judgment-debtor are mere formal defects which can 
not possibly affect the validity of the notice. 

- Where inspite of the notice under s. 34, Ben. Agri. 
Debtors Act the executing Court has proceeded to exe- 
cute the decree and property of the judgment-debtor 
is sold, the judgment-debtor is entitled to raise the 


question in an application under s. 47, Civil P. C., to 
ask for a declaration that the sale has not affected his 
title. The decision on that application would be ap- 
pealable and it would not be open to High Court to 
interfere in ‘revision. 

C. Rule in the matter of application for 
setting aside the order of the Munsif, Second 
Court, at Perojpur (Bakerganj), dated August 
10 and September 21, 1939. 


Mr. Bhupendra Nath Das Gupta, for the 
Petitioner. s 


Mr. Satyendra Ch. Sen, for the 
Party. 


Order.—This rule has been obtained by 
the judgment-debtors and arises out of rent 
execution case No. 405 of 1939. During the 
course of the proceedings the petitioners 
applied toa Debt Settlement Board and a 
notice under s. 34, Ben. Agri. Debtors Act, 
reached the Court on July 21, 1939. The 
Munsif disregarded it and the proceedings 
went on. A sale was held on August 10, in 
spite of the protests of the petitioners and the 
property was purchased by opposite parties. 
No. 3to7. Petitioners then filed the appli- 
cation which has given rise to this rule. It 
was dismissed. The sale was eventually con- 
firmed on, September 23, and, as the price 
fetched was greater than the demand, the 
executicn case was dismissed on full satisfac- 
tion. The case of the petitioners is extremely 
simple. Their contention is that the Munsif 
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acted without jurisdiction in ignoring the 


` wotice from the Debt Settlement Board and 


that the sale held-wasa nullity. But -diffi- 
culty..arises as to .the procedure which he 
should follow in order to obtain relief. 

Iam bound tosay thatI find some diffi- 
culty in understanding the reasons which in- 
duced the Munsif to ignore the notice. Under 
s. 55, Bon. Agri. Debtors’ Act, the Local 
Govt. may make rules to provide for the man- 
ner of giving notices under s. 34. Under 
those powers a form is prescribed, form 
No. 15, and the notice was in that form. The 
form correctly gives the number of the exe- 
cution case which .was to be stayed. There 
were two decree-holders, one of whom is a 
trustee for the other. The notice mentioned 
the name of the trustee only. There were two: 
judgment-debtors, the present petitioners. 
The notice also mentions the name of another 
brother. In other words there was an omis- 
sion of one decree-holder and an addition ofa 
person who was not a judgment-debtor. These 
are mere formal defects which could not pos- 
sibly affect the validity of the notice. It has. 
not been and could not be suggested that 
there was any other pending case to which 
the notice really referred. There is no doubt: 
whatever that the notice referred to this. 
case and it was the duty of the Munsif to 
stay further proceedings. In dealing with the 
petitioners’, application the learned Munsif 
had ‘some difficulty in deciding whether it 
was an application under s, 47 or s. 151, Civil 
P. C., or whether it was an application in 
review. He finally decided that it was none 
of them and that the only course open to the. 
petitioners was to move this Court. 

The relief which I can now on this rule. 
grant to the petitioners lies within a very: 
narrow compass. They are certainly entitled 
to a stay of any further proceedings in con- 
nection with the execution. But that relief 
would be infructuous for two reasons. In 
the first place they want relief against the 
sale and in the second place there is no- 
thing further to be stayed. The result is that. 
no useful purpose would be served by stay- 
ing further proceedings. It is impossible for 
me to give any relief with regard to the sale.- 
The petitioners are certainly entitled to raise. 
the question in an application under s. 47 to. 
ask fora declaration that the sale has not 
affected their title. There can be no doubt, 
that the application filed by them was one, 
under that section. There was therefore an 
appeal to the District Court and it will not. 
be open to this Court to interfere in revision. 
The second difficulty lies in the fact that the 
dispute is now not between the petitioners: 
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‘and the decree-holders but between the peti- 
‘tioners and a third person namely, the auc-’ 
tiorfpurchaser. In that view they can only 
‘Obtain relief ina regular suit. If however 
they are of the opinion that the application 
‘under s. 47 was competent their proper course 
isto appeal against the*Munsif’s decision. 
‘The rule is accordingly discharged. I make 
no order as to costs. i 


D aa Rule discharged. 


MADRAS HIGH COURT 
Insolvency Petition No. 230 of 1936 and 
Application No. 271 of 1939 
- January 16, 1940 
- Somarya, J. 
OFFICIAL AŞSIGNEE— PETITIONER 
. Versus 
SECRETARY, M. & S. M. RAILWAY 
“EMPLOYEE’S CO-OPERATIVE URBAN 
BANK, Lro.—RESPONDENT 
` Presidency Towns Insolvency Act(III of 1909), 
ss. 49, 17, 60—Preference of one creditor over another 
~After-acquired property of insolvent—Payments by 
insolvent before adjudication to creditor without 
notice of insolvency, if protected —Prior to adjudica- 
tion insolvent obtaining loan from bank and under- 
taking to pay in monthly instalments from salary 
—Insolvent authorising and requesting employer to 
pay instalments out of his salary — Completed. assign- 
ment or charge, if created in favour Bf bank—In- 
-solvent’s adjudication, effect of, on contract—A mount 
-ordered by Court under s. 60 (2), if vested in Official 
Assignee and balance, if belonged absolutely to in- 
solvent—Official Receiver, if can recover amount paid 
to bank out of such balance—Rule for fixing amount 
under s. 60 (2). - ; 

The insolvency law aims at equal and rateable dis- 
tribution of the property of the insolvent among the 
creditors who are entitled to prove their debts in insol- 
vency without any preference of one oveditor over an- 
other. The -property ef the insolvent comprises also 
what is known as the after-acquired property, and the 
payments made by the insolvent to any of his creditors 

‘will be protected provided they are made before his 
adjudication and the creditor has no notice of the in- 
solvency. [p. 320, col. 1.) 

Sometime before his adjudication, the insolvent got a 
loan from a bank during the pendency of a prior insol- 
vency proceeding. The insolvent undertook to pay back 
the loan in monthly instalments out of his salary and 
authsrized and requested his employer, the Railway 
Co., to pay the said instalments to the bank and the bank 
which had no notice of the insolvency as per contract 
continued to recover the instalments even ‘after the 
adjudication, until the debt was fully recovered : 

Held, (4) that on the date of the insolvency there was 
-only an authority or direction and request by the debtor 
tothe Railway Co., to pay a portion of his salary 
to the bank or at best a contract to assign the future 
salary as and when it was earned and that there was no 
completed assignment or charge. By the adjudication 
of the insolvent the. contract was revoked and con- 
sequently the liability of the insolvent or his estate for 
‘breach of such contract was only in damages and the 
cteditor was not entitled to enforce the transaction as 
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-against his subsequent salary, at any rate not against the 


assignee in bankruptcy. [p. 321, col. 1.) 

{English case-law relied on.] f 

(it) that although any dealing by the insolvent with 
reference to after-acquired property was protected if the 
assignee acted bona fide ang payed value, no matter that 
hehad knowledge of the insolvency, a distinction had 
been made between the insolvent’s after-acquired pro- 
perty in general and his pays, salary or other income, by 
reason of the provisions contained in s. 60, Presi. 
Towns Insol. Act, and that only the amount ordered 
by the Court under s. 60 (2) vested in the Official 
Assignee ; and the balance being at the absolute dis- 
posal of the insolvent, he was free to pay any one of his 
creditors in full and consequently the Official Receiver 
could not recover the amount paid by the insolvent to the 
bank out of such balance subsequent to his insolvency. 
Ex parte Huggins, In re Huggins (6), referred to. 
In re Shine, Ex parte Shine (7)and In the matter of 
C. M. J. Donaghue (8), relied on. 

(it) that the letter of the Official Assignee permitting 
the bank to collect the amount from the Railway Co. 
according tothe contract amounted to a voluntary pay- 
ment. [p. 323, col. 1.) 

The first one hundred rupees of the insolvent’s salary 
and a half of the excess over one hundred are exempt 
from attachment; and therefore there is no reason why 
the balance at leastshould not be required to be paid 
forthe benefit of the creditors. That should be the 
ordinary rule in fixing the amount under s. 60 (2). 
{p. 323, col. 2.) 


Mr. T. R. Venkatarama Sastri, for the 
Petitioner (Official Assignee.) 


Order.—This application has been taken 
out by the Official Assignee under s.7, Pre- 
sidency Towns Insol. Act, for an order direct- 
ing the Secretary, the M. & S. M. Railway 
Employee’s Co operative Urban Bank, Ltd., 
to refund to him all sums recovered by the 
said bank by way of deduction from the 
salary of the first insolvent towards refund 
of the loan taken by the said insolvent 
from the bank. The facts are briefly as fol- 
lows : 

The first insolvent who was employed as 
a chargeman in the M. & S. M. Railway 
workshops, Perampur, was adjudicated on 
April 29, 1936. He was at that time draw- 
ing a salary of Rs. 202-8-0. Some time prior 
to his adjudication, 7. e., on October 19, 1935 
he obtained a loan of Rs. 1,500 from the 
bank during the pendency of a prior insol- 
vency proceeding. The insolvent undertook 
to repay the loan in 36 monthly instalments 
of Rs. 41-10-0 each out of his salary and 
authorized and requested the M. & S. M. 
Railway Co., to pay the said instalments to 
the bank out of hissalary and the bank was 
so recovering the loan from the monthly 
salary of the insolvent until April 1939, 
when the loan account was closed,and the 
sureties discharged. ° 

The Official Assignee by his letter dated - 
October 8, 1935, Ex. D-2, in the case, per- ` 
mitted the raising of the Ican and by his 
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letter dated November 15, 1937, Ex. D-1, 
addressed tothe bank permitted it to re- 
cover the amount of the loan from the salary 
of the insolvent. The terms on which the 
loan was granted by the bank were, inter 
alia, that it should be guaranteed by two 
sureties and that the amount was recover- 
able from the borrower’s salaries or any 


other money which might be due to him ` 


from the M. & S. M. Railway Co., who were 
authorized and requested to deduct the 
amount from out of his salary and to pay 
it over to the bank. Exhibit D-3, which 
is a form of Loans Passed Register, pro- 
vides : 

“I...the borrower hereby authorize and request the 
M. & S. M. Railway Co. Ltd., to deduct from my 
monthly salary or any other money that may be 
payable to me by the M. & S. M. Railway Co. Ltd., 
‘such instalment or instalments of principal of the loan, 
cor interest due on such loan, or, any other sum or 
sums which the M. & S. M. Railway Employee’s Co- 
operative Urban Bank, Ltd., Adam’s- Park, Madras, 
may claim as due from me to the said bank.” | 

Exhibit D-5 which is the application for 
loan also contains a similar clause. The 
Service agreement Ex. D-4 also contains a 
similar provision : 

“J also agree to deductions from my salary or any 
other moneys payable to me by the company being 
made on account of dues to the M. & S. M. Railway 
Co-operative Society and the M. & S. M. Railway Em- 
ployee’s Co-operative Urban Bank for the use of railway 
schools and railway institutes for services rendered 
by railway medical officers and for diets supplied in 
railway hospitals.” 

Rule 44 of the bye-laws of the bank, 
Ex. D-6, provides : 

“It shall be competent forthe board of directors to 
refuse to grant a loan unless the appellant shall agree 
in writing to permit the officer disbursing the pay to 
deduct instalmentsfrom his monthly pay to discharge 
the whole or part of the loan.’” 

Rule 48 provides : 

“The amount of paid up share capital, deposit and 
any other money tothe creditofa member or a past 
member shall be subject toa first charge in favour of 
the bank in respect of any moneys due to the bank 
from such member or past member.” 


The loan in question was not recovered as 
provided by this rule. On the above facts 
the questions that arise for consideration 
are: (1) What is the nature of the transac- 
tion between the insolvent and the M. & S. 
- M. Railway Employee’s Co-operative Urban 

Bank Ltd.? Whether the transaction amounts 
to an equitable charge or assignment in 
favour of the said bank, in respect of so 
much of the future salary of the insolvent 
as is necessary for the payment of the 
monthly instalments ? (2) What, if any, is 
the effect of the insolvency of the debtor on 
the said “ransaction? (3) Whether in any 
-event the bank having recovereithe loan in 
pursuance of the agreement such payments 
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are protected and the bank cannot be order- 
ed to refund the amount recovered ? 

The contention of the bank is that dhe 
transaction amounted to an equitable charge 
or assignment in favour-ofthe bank in res- 
pect of so much of the salary as was neces- 
sary to pay up. the monthly instalments and 
interest thereon, and that the transaction 
was not in any way affected by the subse- 
quent insolvency ofthe debtor. It was also 
contended that the salary of the insolvent 
did not vest in the Official Assignee in the 
absence of an order of Court made under 
s. 60, Presidency Towns Insol. Act, that the 
insolvent was at liberty to deal with it in 
any manner he pleased and that in any case 
the Official Assignee having permitted the 
raising of the loan and the recovery thereof 
from out of the insolvent’s salary .and the 
recovery having been made with the full 
consent of the insolvent® and the Official 
Assignee and in pursuance of an agreement 
with the insolvent authorizing such recovery, 
it was no lorger open to the Official Assig- ` 
nee toclaim a refund of the amount. It 
was stated that.the bank had. no notice of 
the insolvency till September 12, 1939 and 
that it acted perfectly bona fide. — 

Before proceeding to deal with the various 
points it will be useful to noticé the provi- 
sions of the Presidency Towns Insol. Act 
which have a bearing on the said points and 
the generaf scheme ofthe Act. The ‘policy. 
of the insolvency law is equal distribution 
of the assets of the insolvent améng the 
creditors who are entitled to prove their’ 
debts in insolvency, and it expressly pro- 
vides against preference of one creditor to 
another. Section 17 of the Act lays down 
that the property of the insolventshall vest 
in the Offici§l Assignee and shall become 
divisible among his creditors and that there-- 
after, no creditor to whom the insolvent is 
indebted in respect of any debt provable in 
insolvency, shall during the pendency of the 
insolvency proceedings have any remedy 
against the property of the insolvent, in res- 
pect of thedebt. It saves the right of the 
secured creditor to realize or otherwise deal 
with his security in any manner. 

Section 49 provides for the distribution of 
the property of the insolvent and lays down 
that all debts shall rank equally between 
themselves and shall be paid rateably “and 
without any preference.” Section 52 defines 
the property of the insolvent and it com- 
prises all such property as may belong to 
or be vested in the insolvent at the commen- 
cement of the insolvency or may be acquir- 
ed by or devolve on him before his discharge, 
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Section 57 protects bona fide transactions 
and saves any*payment by the ‘insolvent to? 
any ôf his creditors’ and any contract-or 
dealing by or with the-ihsolvent for-valuable 
consideration, provided that any such tran- 
Saction takes place before the date -of ‘the 
order of adjudication and- ‘the -person with 
whom stich transaction takes place has: not 
dt the time notice of the presentation: of any 
insolvency petition by or against the debtor. 
Section 60 ‘deals with the pay or salary or 
dther income of the insolvent and: cl: 2 pro- 
vides: © v 2 Pap es : 
“Where an insolvent is in receipt of a-salary or 
income other than aforesaid, the Court may.at any time. 
after adjudication and from time to time, make such 
order as it thinks just for the payment to.the Official 
Assignee, for distribution amorg the creditors of so 
much of such salary or income as may be liable to- 
attachment, the execution of a decree or of any portion 
thereof.’ « ; 


- It will be apparent from’ the foregoing 
provisions that the insolvency law aims at 
equal and reteable distribution of the pro- 
perty of the insolvent among the creditors 
Who ‘are entitled to prove their debts in 
insolvency without any preference of one cre- 
ditor over another, that the property of the 
insolvent comprises also what is known as'the 
after-acquired property, and that payments 
‘made by the insolvent to any of his creditors 
Will be protected’ provided they are made 
before his adjudication and the cxeditor has 
no notice ofthe itsolvency. I shall now pro- 
ceed to deal with the several questions that 
arise in the case in the order set'out by me. 


First, as regards the nature ofthe transaction - 


between the insolvent, the bank and the M. 
& S.M. Railway Co., the question is whether 
an equitable charge or assignment is created 
in respect of the insolvent’s future salary. 
This depends upon the construction of 
Exs. D-3, D-4, D-5 and D-6. Exhibits D-3 
and D-5 employ practically the same lan- 
guage and they contain an authorization and 
request to the M. & S. M. Railway Co., to 
deduct the instalments from out of the in- 
solvent's salary every month. “By the ser- 
vice agreement, Ex. D-6, the insolvent agrees 
generally to such deductions. The docu- 
ments do not contain any promise to the 
bank to pay the loan ...... out of the future 
salary. They merely authorize and request 
the M. & S. M. Railway Co., to withhold the 
amount of the monthly instalments and 
to pay it over to the bank. Reference may 
be made to r. 48 of the bye-laws of the bank, 
Ex. D-5, which expressly provides for a 
Charge on certain amounts standing to the 
credit of the insolvent, viz., share capital, 
deposit, etc. The language of r. 44 is diffe- 
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rent and does not like r. 48 provide in èxpress 
terms thata charge is created. But apart 
from the contrast with the language of r. 48, 
and taking r. 44-by itself, it does not appear 
that the documents disclose anything more 
than a “pay order.” Rule 44 speaks of ah 
agreementin writing to permit the officer 


. disbursing the pay to deduct the instalments 


from his monthly pay to discharge the whole 
er part of the loan. -The expression “to 
permit” is significant and that taken along 
with the expression “authorize and request” 


- .in Exs. D-3 and D-5 lends support to the 


view that the -transaction amounts to noth- 
ing more than a mere authority or request 
by the debtor tó his employees to pay the 
bank. | 2 h f ` 
. The decision in Ex parte Hall; In re 
Whiting (1) may be usefully referred to 
in this connection. In that case a cus- 
tomer borrowed £200 from his bankers on 
an agreement that the loan should be 
paid out of. the rent of a farm which 
would become due to him in Michael- 
mas and he gavea letter to the bank ad- 
dressed to the tenant by which he authorized 
and requested the tenant to pay £200 to the 
bankers when the Michaelmas rent became 
due. . The bankers forwarded the letter to 
the tenant. Meanwhile, -the customer was 
adjudicated bankrupt. It was held in that 
case that the letter amounted only to a re- 
vocable authority to pay the rent to the 
bankers and that it was. revoked by the 
bankruptcy. Jessel M. R. says in that case: 
“The. only thing we can look at is the letter itself 
which authorizes and requests the tenants to pay 
£200 to the bankers. It amounts to nothing more. 
than a reguest'to pay the bankers. On the face of it, 
itis simply an authority revocable at, any time and 
of course it was revoked by the bankruptcy.” R 
There is also another aspect of the matter, 
which may be considered, viz., that the 
agreement in the case does not relate to a 
fund in existence but toa future contingent 
fund which may or may not come into exist- 
ence even at a future date. It has no doubt. 
been held that a promise to pay a debt out 
of a specific fund in existence at the time, 
whether payable in presenti or in futuro, 
amounts to an equitable assignment of the ` 


` fund so as to entitle the assignee of the fund 


to claim payment out of that fund. But 
that principle applies only to cases where 
the fund wasin existence on the date of the 
assignment though payable on a future date 
and will not apply to a future contingent, 
fund. “A man cannot in equity, gny more 
than at law, assign what has no existence:” 


(1) (1878) 10 Ch. D 615; 48 L J Bk. 79; 40L T 179; 
27 W R 385. 
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Field-v. Megaw (3) that a promise to pay. out 
of monéys when received, i.e. - promise to 
pay when the debtor receives a: debt-due to 
him from-a third person, does not: constitute 
an equitable assignment’so as to charge the 
debt in the hands of such ‘third person. I, 
therefore, hold there was no charge or com- 
pleted ‘assignmént in this’ case though “a 
man cannot in equity, any more than at 
law, assign what has no existence,” ‘he . : 

“can contract to assign property which’ is to come 
into: existence in the future, and when, it has come 
into existence equity, treating as done that which 
ought to-be done, fastens upon that property and 


the contract to assign thus becomes a complete assign’ 
ment.” P : 


That is, in the case: of. future property, 
though. the assignment may not opérate in 
presenti, it may operate as and ', when the 


property comes to existence. Until then the ` 


assignment .constitiutes. only a contract in 
respect of the future -property.and equity 
attaches:to it as soon as : the property. comes 
into existence, when the contract to assign 
becomes .a compléted assignment. As was 
ergs by Jessel M: R. in Collyer v. Isaacs 
R assignment in fact constituted aiya contract 
to give him the after-acquired chattéls and' until, the 


property comes into existence the'contract ‘remains only - 


a contract by which the party entering into ‘it will 
be bound, and when the property. comes into existence 
it isa contract for the breach of which he ‘will incur 
liability.” P : 
In that case there was a bill of.a sale by the 
debtor transferring for value to a creditor 
all the chattels at his place of business and 
all other chattels-which may at any ‘time bė 
brought thereon. The creditor did. not 
prove in bankruptcy but claimed ‘certain 
chattels which were brought into the pre- 
mises after the insolvent’s adjudication. To 
the same effect are the following’ . observa- 
tion of Lindley, L: J.. in Ex parte ‚Nichols; 
In re Jones(4) which wasa case. of an -as- 
signment by a trader of the future; receipts 
of his business: i | ae 
“It- isan agreement to assign to Younger & Co., not 
property ‘of Jones and Barber, but money which ivould 
become due to thein under.thé arrangement between 
them and the. Railway Company. It is a mere agrea- 
meni for the breach of which no doubt an action would 
le." 3 s ts ý ` . sn; 
If therefore a person agrees to, pay his 
creditor out of his - future salary-or income 
which is.contingent on his earning the samé, 
the transaction, amounts to'a mere: contract 
to assign until the salary ‘or income comes 


(2) (18819 19 Ch. D 342; 51. L J Oh: 14; 45 LT 567; `. 
30 WR 70a |. ; : -À 


(3) (1869) 4 O P 660.  : -7 OREN 
G) (1883) 22 Ch. D 782; 52 LJ Ch: 635; 48 LT 498; 
31 W R 661. I a 
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into existence and will become complete only 
safter thé salary becomes due or after the 
income accrues and not before. Apbiying 
that principle to the present case; it-will-be ’ 
seen that in respect of salary accruing -sub- 
sequent to insolvency there was only: a con- 
tract to assign as and when. it was earned 
and that there was no completed ‘assign: ’. 
ment on the date’ of the: adjudication. If. 
that is so, the liability of the insolvent’ or his 
estate for breach ‘of such contract will. be 
only in damages and the creditor. will not be . 
entitled to enforce the transaction as against 
his subsequent salary, at any rate not against 
the assignee in bankruptcy. eae : 
` The result. of the foregding discussion’ is 
that on the date of’ the insolvency.. there was 
only an authority or direction and request by 
the debtor to the M. & S. M. Railway Co., 
to pay a portion of his salary to the bank or 
at best a contract to assign the future salary 
as and when it-was earned. There. was no 
completed. assignment pr charge. What. then 
is the effect of:the insolvéncy.on such direc: 
tion to pay or contract:to assign ? Is it ‘suffi- 
cient to give the creditor a right to the fund 
‘which .will prevail over the’ right of the 
Official Assignee? As was pointed out in 
Ex parte Hall; In re Whiting, (1),: already, 
referred to it is simply an authority: revoc: 
able ab any time and of course it was revok- 
ed by thg bankruptcy.. Treating it: as'a 
contract to assign, even then, as pointed in 
Collyer v:. Isaacs (2). ©. ae ee 
“when the party. who contracts becomes bankrupt the 
liability in respect of the contract is a liability- prov- 
able in bahkruptcy.”” ` < : oe 1h : 
The observations of Lindley, L. J. in 
Ex parte Nichols, In re Jones (4); may*also 
be usefully referred to: . NG 


“Tt is mere gagreement for the breach of which nb 
‘doubt an action would lie but ‘which cannot prevail 
against the title of, the trustee so far as repards pay- 
ments received by the Railway Company under ït after 
his titlé accrued." ~ ‘ i : 


__ To the same effect are the observations of 
Lopes, L.-J. in Wilmot v. Alton (5). ~ i 
“I£ the amount in question had been a debt which 
had accrued due at the date of the bankruptcy the case 
: would have been different. But that was not so. In 
order to determine the right which was assigned to 
the plaintiff, it is necessary to consider the terms ‘of 
the contract. Having regard to those terms it appears 
‘to me clear that theré was-only a debt which might 
.or might not become due. to`the assignor in futute 
according as the conditions of the contract:were or were 
' not fulfilled. That being so the case appears tome tc 
‘ come directly within the decision in Ex parte Nichols, 
- In rë Jones (4). p E es i : 
The position is well summed up by Mulla 
‘in his book on the Law of Insolvency.’ at 


(5) (1897).1 Q B17; 66 L J Q B42; 45 W R.113- 
ʻA Manson 17: © -- s à 


| 
382 
p..348, s. 520: 


“The effect -of the subsequent insolvency of an as- 
signor of future or after-acquirgd property may now be 
considered. If after-acquired, property. comes into 
existence prior to the insolvency of the assignor, the 


equitable assignment is complete and the Official As- 


signee will take the property subject to the assignment. 
If the property comes into’ existence subsequently to 
the insolvency and before the discharge of the insolvent, 
“the Official Assignee will take the property subject to 
the assignment if the right of the assignor to recover 
that which is claimed by the assignee had become com- 
plete prior to the insolvency but not if the right had 
not become complete before then. In the latter case the 
assignee has no right to the property. Thus if a debt 
which is to fall due at a future time is assigned and 
the debt only falls due after insolvency the assignee hag 
no right toit.” . ae . 
This takes me.to the next point, viz., how 
far the. insolvent was. competent to: deal 
with his subsequent salary in the absence 
of an-assignment or charge in favour of the 
bank and how far can the bank claim pro- 
tection in respect “of the payments made 
to it from out of the subsequent: salary. 
Tt was argued that the insolvent was ab- 
solutely entitled to his after-acquired proper- 
ties and can deal with and dispose of them 
as he pleased unless and until the Official 
Assignee intervened and that all dealings 
and transactions had or entered into by the 
insolvent. before such intervention were 
valid and cannot be questioned by the 
Official Assignee or by the creditors. It.was 
further argued that so far as the galary. was 
concerned, under the special provisions of 


s. 60, Presidency Towns Insol. Act, it. 


did not vest at all in the Official Assignee 
in the absence of an order of Court fixing 
such portion of the salary as it thinks fit 
for payment to the Official Assignee for dis- 
tribution among his creditors, and that at 
any rate when an order has been made by 
the Court fixing what proportion of the 
salary should be paid to the Official As- 
signee- month after month the balance of 
the salary was at the absolute disposal of 
the insolvent and that the Official Assignee 
cannot claim anything more. The law in 
regard to after-acquired properties is. that 


any dealing by the insolvent with reference . 


to such property will We protected if the as- 
signee acts bona fide and pays value, no 
matter that he has knowledge of the insol- 
.vency. In the present case, it cannot be 
denied that the bank had paid value. It is 
also claimed by the bank that it had no 
notice of the insolvency until April 1939 and 
that it-advanced thé loan in the ordinary 
course of business prior to the insolvency. 
The averments are not controverted on be- 
half of the Official Assignee. 

We have next to consider whether the 
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payments made to the bank are protected. 
No doubt a distinction has been made bet- 
ween the insolvent’s after-acquired property 
in general and his pay, salary or other in- 
come, by reason of the provisions contained 
in s. 60 which corresponds to's. 51, English 
Bankruptcy Act of 1914, and s 53, Bank-. 
ruptey Act of 1883. What then -is the 
position of the Official Assignee and the 
creditors with reference to his subsequent 
salary? Does the whole of it-vest in the 
Official Assignee subject to the insolvent’s 
retaining a sufficient portion necessary for 
the maintenance of himself and his family 
or is it only so much of it as is liable to 
attachment in execution of a decree wnich 
vests in him or is it that no part of it vests 
in the Official Assignee until an order is 
made by the Court fixing so much of it as it 
considers proper? Judicial opinion on the 
subject is not uniform. It was held in Ex 
parte Huggins ; In re Huggins (6), by the 
Court of Appeal on a construction of: the 
Bankruptcy Act of 1869 that.the effect of 
ss. 15 and 17 was to vest in the trustee all 
property including those dealt with by-ss. 87 
to 95 which relate to salaries, Income, etc., 
(corresponding to s. 60, Presidency Towns 
Insol. Act,) but subject to the qualifications 
and exceptions introduced by those sections. 
But the decision in In re Shine; Ex parte 
Shine (7), seems to point in the other direc-- 
tion. That wasa case in which an actor 
agreed to act in a theatre on a salary of £30 
a week payable weekly and became bank- 
rupt. He entered into an agreement with 
the theatre manager that he should retain 
£90 of his salary and discharge all‘his debts. 
The question was raised as to how for the 
arrangement was operative as. against the 
trustee in bankruptcy.. In upholding the ar- 


‘rangement, Esher, M. R. says: 


“With regard.to the particular salary or income 


-which does not pass to the trustee the bankrupt had a 


right, notwithstanding the receiving order to make any 
bargain he chose.’’ need 
Bowen, L. J., remarks dealing with s. 53 


“Until the sub-section was put in force against him 
by diverting-tothe use and advantage of-the creditors 


. that which was prima facie up to that moment his own, 


he had a perfect right, although he was bankrupt, to 
make any bargain he pleases with any person as tothe 
remuneration which he was to receive for his personal 
services.” : i 
The only Indian decision directly bearing 
on the point is the decision of a single Judge 


“in In the matter of C. M. J. Donaghue (8), 


(6) (1882) 21 Ch. D 85; 51 L J Ch, 935; 47 L T 659; 
30 W R 878. 


(7) (1892) 1 Q B 522; 61 L J Q B253; 66 L T 146; 40 
W R 386; 9 Morrell40. ` nS 
(8) 19 B 232. 
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which turned on the construction. of IL and 
12 Vict., Chap. 21, ss. 7 and 27. It lays down 
that the Official Assignee is not- entitled- to 
the subsequent salary or income except by 
means ofan order obtained under s. 27 (cor- 
responding tos. 60). Iam of opinion, that 
only so'much of the salary as is ordered by 
the Court under s. 60 (2) to be paid to the 
Official Assignee vests in him. In this case 
an order having been madé under s. 60 (2) 
of the Act, only the amount. ordered by the 
Court vests in the Official Assignee ; at’ any 


rate the balance was at the absolute dispo-: 


sal of the insolvent. Assuming that the rest 
of the income did not vest in the Official ås- 
signee, can the insolvent pay one creditor 
in full out of his- subsequent salary? No 
doubt, the insolvency law aims at equal and 
rateable distribution of the assets of the in- 
solvent among his creditors’ without any: 
preference of one creditor over another. 


charge is only in the position of an ordinary 
creditor entitled to prove in the insolvency 
for its debt. It is opposed to the very spirit 
of the insolvency law that a creditor who is 
entitled merely to share equally with the 
other creditors in the distribution of the 
assets of the insolvent should receive pay- 
ment’in full of his amount. He cannot be 
allowed to have any such advantage by any 
act of the insolvent. But the allocation under 
s. 60,cl. (2) of the Act, has been made and 
the rest of the salary is absolutely at the dis- 
posal of the insolvent. If he had spent the 
whole of it himself the Official Assignee can- 
not complain. On this ground,I think the 
Official Assignee cannot. recover from the 
respondent the moneys in question. 

There is one other aspect, viz., that the 
letier of the Official Assignee Ex. D-1, may 
amount to a voluntary payment. By this let- 
ter the Official Assignee permitted the bank 
to collect the amount from the Railway 
Company and the bank did so. Suppose the 
| Official Assignee had collected the whole 
amount and that he afterwards paid the sums 
to the bank they would be voluntary pay- 
ments which the Official Assignee cannot re- 
cover. Lam of opinion, inthis case the Off- 
cial Assignee’s conduct does bring the case 


within the rule that a voluntary payment: 


cannot be recovered. 

The allocation was evidently fixed very low 
by the master on the representation that the 
payment te the respondent bank should be 
taken into* account when fixing the alloca- 
tion. I have held that the respondent had no 
preferential right to be paid these sums from 
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the salary. The first one hundred rupees 
eand a half of the excess over one hundied 


are exempt from attachment; and, thërè is. 


no reason why the balance at least should 
not be required to be paid for the benefit of 
the creditors.’ That should be the ordinary 
rule “in fixing the amount under s. 60. (2). 
In the result this application is dismissed but 
without costs as the respondent has failed in 
many of its contentions. The Official Assig- 
nee will have his costs out of the estate. 


N.-D. Application dismissed. 
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MA KYIN SEIN AND OTHERS— RESPONDENTS 

Res judicata—Previous decisions as to existence of 
law or custom of persons domiciled in Burma whether. 
binding on Courts in Burma as res judicata. 7 

No number of previous decisions as' to the existence 
of some law or custom of persons domiciled in Burma 
are binding on the Courts in Burma in the sense that 
they are res judicata ; all that can be said is that a 
long line of decisions is always taken judicial notice 
of by the Court, and to that extent the law isto be 
regarded as settled law ; but if any party so chooses, 
the question. can always be reagitated and an issue 
must formally be framed. 


F. A. against the decree of the District 
Court, Myingyan, dated February 28, 1939. 


Messrs. Hay and U Chan Htoon, for the 
Appellants. : 
. Dr. Ba Han, for the Respondents. 


Mya Bu, J.—The suit out of which this 
appeal has arisen relates to a piece of immoy- 
able property*which formed part of the estate 
of Yin Kyaung Yo, a Chinese Buddhist who 
died at Myingyan in August 1927. Yin 
Kyaung Yo had heen married to Ma Kyin 
Sein, a Sino-Burmese lady, and lived with 
her at Myingyan, while he had a Chinese 
wife in China. On his death, Yin Kyaung 
Yo left him surviving Ma Kyin Sein as his 
widow but no issue whatever. He also had 
a brother Yin Kyaung Sint, who lived in 
Burma. Plaintiff-appellant No. 1 is the only 
surviving child of Yin Kyaung Sint by his 
first wife, while plaintiff-appellants Nos. 2 
and 3 are the sons of Yin Kyaung Sint by 
his second wife. 
Kyaung Yo in 1927. the-property in suit fell 
into the hands of Ma Kyin Sein who sub- 
sequently sold it to defendants-respondents 
Nos. 2and 3 by a registered deed of.salé.in 
July 1935. The suit of the plaintiff-appellants 


After the death of Yin- 
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is for a decree: for possession of that pro: 
perty; or in the alternative for pre- -emption ofe 
the sale; , ae 
When .it was frst sautituted: it was by- 
plaintiff-appellant No. 1 alone alleging thatthe 
had been adopted by Yin Kyaung Yo-as a 
son and that-under the Chinese Customary 
Law, by-which the question-of: sticcéssion to. 
the estate of Yin Kyaung Yo was governed; 
he was the sole heir to the exclusion of eyen; 
the widow Ma Kyin Sein. The suit was filed 
on May 9, 1936. On March 1, 1937 judgment 
was delivered in First Appeal No. 93 of 1936 
Khoo Soo Cheng v. Ta Ma Shwe Zin (1) of 
this Court where it was held to the effect that 
on death of.a‘Chinesé Buddhist démitiled in 
‘Burma and’ -dyirig intestate a sole surviving 
son was entitled to: succeed to the exclusion 
of the widow; that where the deceased left 
no son but: an adgpted son; the adopted son 
would have the same right as a natural son; 
and further that a-son ‘of the deceased’s next: 
younger brother mist be adopted ‘and that 
if such a nephew had not already been adopted. 
by the deceased, he should be deemed to have 
been so adopted ‘and was thus entitled to-all 
‘the rights of an ‘adopted son and consequently. 
of a ‘natural son, After. the passing of that. 
judgment -plaintiff-appellant -No. 1 had the 
plaint amended by-bringing on the record: his: 
two’ younger half’ brothers, Yin Win Chi and 
Yin Win Yin, as plaintiffs, stating that in 
the event of the Court holding “that - the 
alleged adoption of Yiv Win. Lin. by Yin 
Kyaung. Yo was.-not established, plaintiffs 
Nos. 2 and 3, or any one of them, might-be 
declared to be the heir of Yin Kyaung Yo; and 
was thus entitled to the estate of Yin. Ky aung 
Yo to the exclusion of the widow.’ ` 
By théir written statements, the defendants 
denied the alléged adoption of Yin Win Lin; 
and also denied that the Chinesè Customary 
Law governed the question of sticcession to the 
estate of Yin Kyaung Yo, or that under that 
law an adopted son ‘is entitled to inhérit the 
estate or that nephews, such as thé plaintiffs, 
were to be deemed tohave been adoptéd sons, 
or were entitled qug adoptee ‘or potential 
adoptee oi gua nephews to inherit the estate. 
The defendants further averred ‘that Yin 
Kyating Sint and plaintiff No. I Yin Win Lin, 
having taken part in the settlement under 
: which Ma Kyin Sein received the property in 
suit, plaintiff No. 1 was estopped from deny- 
ing Ma Kyin Sein’s title to it. Upon the 
pleadings the following issues were inter alia 
framed ; 
“4, “Was tle succession to the estate of the late Yin 


@) A-IR 1987 Rang. 3515 172 Ind. Cas. 550;:10 Re, 
“908; (1D39Y2 ME L J 731 70 CL J 8411P ON 


Rang. 257. 


YIN WIN LIN V. MA KYIN SEIN (RANG) 


_ are of opinion. that t 


194 IG 


Kyaung-Yo' g eined by Chineśe Customary Law or 
by Burmese Buddhist Law? ~. 

5. Was, plaintiff No..1 adopted by the late E 
Kyaung “Yo with a view. to inherit his estate.?. If 507.. 
is he the” sole heir to. the’ estate of the late. Yin 
Kyaung Yo? Or in the alternative’ are the plaintiffs 
the heirs to the estate -of Yin ` Kyaung Ño to thé j 
exclusion of defendant No. 1? 

6, Was such settlement acted ` upon and nêgulêsoed 
in by the plaintiff ? If so, are the plaintifis estopped 
from’ questioning the - -sale of ‘the suit- properties by 
defendant No. 1 to defendants Nos. 2 and!3 ?”’ - 

Certain witnesses were ‘called to.:-prove . 
issues Nos. 4 and <5, the: .first two-set out 
above; but when the Court delivered judg- 
ment no substantial reference’ was made to the 
evidence of witnesses. on' issue No. 4 and‘the 
learned. District Judge; following the princi- 
ples enunciated in the: judement of this Cotrt 
in First Appeal No. 98-of- 1986. Khoo Soo 
Cheng .v. Ta ‘Ma Shwe: Zin (1), held-that 
Chinese Customary Law was applicable. “On 
the issue as to adoption - the- finding of the 


learned “District Judge was that the “adoption 


was not. ‘proved. He further observed: ~ > 

SI do not think,that all three plaintiffs, as'nephews; ”: 
can be heirs’ to the estate of the deceased Yin Kyaung - 
Yo. According to the passage’ from Von Mollendorf, 
which has already beén ‘quoted, to the effect that: if 
the: younger brothér: has only .one - son -he has to 
marry a second legal; wife ‚and give the’ first-born 
son of that marriage to his elder brother in. adoption, 
plaintiff No.°2 Yin Wi Chi, . the éldest son of Yin 
Kyaung Sint’s second marriage, is the’ person entitled 
to be adopted and sueteed to‘ the deceased ‘Yin Kydung 
Yoe’s estate.. But there is:no. estate-of :Yin Kyaung 
Yoe in existence as it has been divided up by a 
family arrangement in which Yin Kyanng Sint,. the 
father, ot plaintifis Nos. 2 and 3, participated. and can 
be said +o have acted and claimed a share - in- theit 
interests.” 5 wath iL 
and held: that not only- Yin Wix -hiw but 
the two minors Yin Win:Chi and:¥ih ‘Win 
Yin are entitled to no. relief -whatsdever: ` 
The District Court delivered this judgment:on 
February 28, 1939, and the pe filed - 
this appeal.on May 26, 1939.. ~ 

The. judgment: of this Court in First Ap- 
peal No, 93 of 1936 Khoo: Soo Cheng v- Ta 
Ma Shwe Zin (1) was appealed against to 
the Judicial Cominittee of the Privy ‘Council - 
Tan Ma Shwe Zin.v. Koo Soo Chong (2) at 
p. 9568 and their Lordships of.the. Privy 
Council, in the judgment delivered by Sir 
George. Rankin on June 22, 1939, reversed 
the appellate decree of this Court. In -the 
course of the judgment it was observed : 

“In the ‘present case it is not in dispute that the 
propositus Khoo Boon Tin and his wife Tan Ma 
Thin were Chinese Buddhists and that unless the 
plaintiff can show. that the: law applicable: in “Burma 
to thenf_in.questions of succession is Chinese Custo- 
mary Law his suit te succeed.: Thgir Lordships 

he Burmese Buddhist Law iş, 
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‘the law applicable to. them, and. it “is not contended 
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‘ly put in issue, and that the plaintiffs there- 


that according to that law the plaintiff has any claim ¢ -fore had: ade quate opp ortuntty of ad ducing 


to be the heir of either. 

Their Lordships are further of opinion that on the 
evidence adduced in the present case.it -is not proved 
that according to Chinese Customary Law the plaint- 
iff as nephew would be entitled although not in fact 
adopted to succeed as heir of Khoo Boon Tin in 
preference to the widow. No reliable expert witness 
was called to speak to this question, and thotgh the 
book relied on by the Division Bench may have been 
admissible under s. 60, Evi. Act the conclusion drawn 
from its contents is drawn precariously and from 
material both obscure and inadequate. The order of 
succession which is essential to the plaintiff’s case 
is not established by the evidence either as. matter of 
foreign law or asa custom and his suit must fail.’’. 


In these ‘circumstances when this case is 
called on for hearing it is urged on behalf of 
the appellant that before thie Court consi- 
‘ders the evidence as to the alleged adoption 
and the case with reference to the other 
issues, they may be permitted to adduce 
further evidence specifically on the question 
as to whether the Chinese Customary Law is 
‘applicable to the case or not and, if so, what 
that law is with reference to the rights of 
nephews or adopted sons or persons entitled 
to be adopted as against the widow of the 
deceased. Whether this prayer should be 
allowed or not depends on whether the judg- 
ment of their Lordships of the Privy Council 
regarded it as a concluded matter of law that 
‘to the estates of Chinese Buddhists domiciled 
in Burma the Burmese Buddhist Law, and 
not the Chinese Customary Law, is applicable 
or whether the judgment of their Lordships 
still leaves room for evidence to be adduced 
upon this. point as a question of fact. In view 
of the wording of s. 13 (1) itself of the Burma 
Laws Act (XIII of 1898) we are of the opi- 
nion that all that their Lordships intended 
to lay down—and actually did lay down— 
was that prima facie iuheritance to the estate 
of a Chinaman who was domiciled in Burma 
and was a Buddhist was governed by the 
Buddhist Law. of Burma, and that the burden 
of proving any special custom or usage op- 
posed to the ordinary rules of the Burmese 

Buddhist Law of inheritance was on the per- 
son asserting that variation. Their Lordships 
found that in that case there was insuffiient 
evidence to prove any Customary Chinese 
Law opposed to the ordinary rules of the 
Burmese Buddhist Law of inheritance. In 
our opinion the head-note of the Rangoon 
Law Reports of that ruling of their Lord- 
ships at p. 548 of 1939 Rangoon Reports cor- 
rectly represents the trend of that decision. 

The learned Advocate for the respondents 
in opposing this prayer suhmittd that the 
question as to whether the Chinese Custo- 
mary Law was applicable or not was express- 


r 
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such evidence that they might deem desir- 
able, -and do not deserve any further oppor- 
ttinity to ‘be given for this purpose. It is 
true that an issue was expressly framed as 
is seen in issue No. 4 and in the second part 
of issue No. 5, but these issues had to be for- 
mally framed because there was allegations 
in the plaint and denials of those allegations 
in the written statement. It is, in our opi- 
nion, a correct statement of the law to say 
that no number of previous decisions as to 
the existence of some law or custom of per- 
‘sons domiciled in this country are binding 
on the Courts in this countrv in the sense 
that they are res judicata; all that can be 
said is that a long line of decisions is always 
taken judicial notice of by the Court, and to 
that extent the law is go be regarded as 
settled law; but if any party so chooses, ‘the 
question can always be reagitated and an 
issue must formally be framed. 

It had been held consistently in the Court 
of this province since the case in Fone Lane 
-v.Ma Gyee (3), a decision dating from 1903, 
with one or two exceptions, until the decision 
of their Lordships of the Privy Council in 
Tan Ma Shwe Zin v. Koo Soo Chong (2), that 
Chinese Customary Law was the law applic- 
able to such cases of inheritance or succes- 
sion in Burma amongst members of the 
-Chinese community domiciled in Burma. 
Those cases are as follow: Fone Lane v. Ma 
Gyee (3), Ma Pwa v. Yu Lwai (4), Kyin Wet 
-v. Ma Gyok (5), Ma Shwe Thit v. Maung 
Kyin (6), Maung Po Maung v. Ma Pytt Ma 
(7), Ma Sein v. Ma Pan Nyun (8), Chan Pyu 
v. Saw Sin (9), Tan Ma Shwe Zin v. Tan 
Ma Ngwe Zin (10), Ma Sein Byu v. Khoo 
Soon Thye (11), Ah Pein v. M. C. Deva (12) 
and Chan Thivin v. Khoo Zun Nee (13) In 
all these cases Chinese Customary Law was 

(3) 2L B R 95; 21 © 882; 21 I A 96; 6 Sar 


(4) 8LB R 404; 34 Ind. Cas. 99; A I R1916.L B 


“12; 9 Bur. L T 187. 


(5)9 LBR 179; £7 Ind. Cas. 148; A I R 1919 L B 
133; 12 Bur. L T 21. K 

(6) g Bur. L T 224; 50 Ind. Cas. 543; AI R 1919 
L B 68. 

(7) 1R 161; 74 Ind. Cas. 993; A I R 1923 Rang. 180; 
2 Bur. L J 79. 

(8) 2 R 94; 80 Ind. Cas. 749; A I R 1924 Rang. 219. 

(9 6 R 623; 114 Ind. Cas. 513; A I R 1929 Rangı 
22; Ind. Rul. (1929) Rang. 81. < 

(10) 10 R 97; 137 Ind. Cas. 211; A IR 1932 Rang. 
59; Ind. Rul. (1932) Rang. 97. ` 

(11) 11 R 310; 148 Ind. Cas. 492; AI R 1933 Rang. 
313; 6 R Rang. 229. 

(12) AI R1937 Rang. 543; 174 Ind. Cas. 390; 10 R 
Rang. 401. 

(13) A IR 1938 Rang. 254; 177 Ind. Cas. 507; 11 R 
Rang. 134. , 
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applied. The sole exceptions are Apana 
Chayan v. Shwe Mu (14), where it was” 
said that a Chinese Buddhist Law, if any 
would apply and not Chinese Customary 
Law; Ma Thein Shin v. Ah Sein (15), whére 
it was said that justice, equity and good con- 
science should be the rule of decision ; and 
the Full Bench casein Phan Tiyok v. Lim 
Kyin Kauk (16) where the Succession Act 
was said to be the law applicable. 
Considering the state of the law prevailing, 
or thought to be prevailing by the parties,.at 
the time the parties adduced evidence in this 
case, it is not surprising that the evidence on 
both sides was scanty. There was evidence 
given.by a considerable ntimber of witnesses 
on behalf of the plaintiffs to say that Chinese 
Customary Law applied. The knowledge of 
some of those witnesses of the Chinese 
Customary Law was not very extensive and 
the number of instances which they could 
give where Chinese Customary Law had in 
fact been applied was not very large. On- 
the other hand the defence took the matter 
even more lightly. There was hardly any 
cross-examination and the evidence in re- 
buttal was negligible. Both parties then took 
issues Nos. 4 and 5 (except on the question 
as to the alleged adoption) lightly, ‘and it 
would not be fair to either side, or a satis- 
-factory way of determining this suit, if it 
had to be determined on that evidence and if 
the parties were not allowed a further op- 
portunity of adducing evidence, now that the 
legal position has been so changed by the 
decision of their Lordships of the Privy 
Council which was only announced after the 
appeal in the present suit was filed. For these 
reasons, we consider that this is a fit case in 
which we should require further evidence on 
these two matters in issue, namely (1) whether 
the Chinese Customary Law is the law appli- 
cable to this case, and (2)if so, what that 
Chinese Customary Law is. The case is there- 
fore sent back to the trial Court in order that 
‘the Court may give the parties further op- 
portunity of adducing such evidence that they 
desire on these matterg in issue. The Judge 
of the District Court will resubmit this evi- 
_dence with his finding by November 2, of 
this year. Costs of the present hearing to be 
‘costs in the cause. ` 


D. 


(14) 4L BR 124. ` 
(15) 7 Bur. L T 246; 24 Ind. Cas. 367; 8 L B R 222; 
` A I R1914 L B 144. ; i 
(16)8 R 57; 124 Ind. Cas. 849; A I R 1930 Rang. 81; 
Ind. Rul. (1930) Rang.£209 (F B). 


Case remanded. 
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BOMBAY HIGH COURT 
Criminal Appeal No. 518 of 1940 
December 4,4940 
Beaumont, C. J. AND SEN, J. < 
MOHANLAL BABABHAIT—ACCUSED— 
APPELLANT 
versus 


EMPEROR—OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), s. 103— 
Panchnama—Identification parade—Police relying 
on panchnama must call panch to prove it—Object of 
calling panch witness—Independent evidence that 
identification parade was properly and fairly held— 
Panchnama can be used only to refresh pancha's- 
memory—Police Officer cannot bring panchnama on 
record in his evidence in chief—Police holding 
panchnama but not offering to call panch—A dverse in- 
ference against them can be drawn. 

If the Police relied on a panchnama , they must 
call a panch to prove it, the practice of allowing a 
panchnama to be put in by a Police witness is wrong. 
The object of having panch witnesses is to provide . 
evidence which is independent of the Police. In 
searches under Chap. VII, Criminal P, C., or the City 
of Bombay Police Act, itis necessary to call panchas,. 
but s. 103 (2) of the Code provides that they need. 
not be called as witnesses unless they are specially 
suminoned. That does not mean that the panchnama, 
can be used if no panch is called. Apart from 
searches, it is, of course, not a rule of law or practice, 
that Police-evidence must be corroborated ; but in case. 
of an identification parade, and where it is of vital. 
consequence to show that the accused was duly iden- 
tified, it is obviously desirable, to have some indepen- 
dent evidence that the parade was properly and fairly 
held. 136 Ind. Cas. 868 (1), relied on. [p. 328, col. 1.] 

The panchnama is merely a record of what a panch 
sees, and the only use to which it can properly be 
put is that when the panch goes into the witness-box 
and swears as to what he saw, the panchnama can be 
used as a contemporary record to refresh his memory. 
But a Police Officer is not entitled to give evidence of 
what the panch told him, that he saw, and that is. 
what it comes to if a Police Officer is allowed to putin 
the panchnama. A Police witness may state that he- 
held a panchnama and offer to produce the record if 
the accused asks for it, but he cannot bring it on 
record in his evidence-in-chief. Ifthe Police hold a 
punchnama, and donot offer to call the panch, an 
inference may be drawn against them from the fact that 
the panch is not submitted for cross-examination. The 
putting in ofa panchnama without calling the panch. 
is not only an infringement of the rules of evidence 
against the admission of hearsay evidence, but it is 
unfair to the accused, because it enables the Police to 
get the advantage of evidence in corroboration without 
putting that evidence to the test of cross-examination. 
{p. 396, cols. 1 & 2.) 


Cr. A. from conviction and sentence passed 
by the Presidency Magistrate, Fourth Court, 
Bombay. 

Messrs. M. R. Vidyarthi and S. A. Kher, 
for the Accused. 


Mr. `'R. A. Jahagirdar, Govt. Pleader, for 
the Crown. ° 


= s 
Beaumont, C. J.—This is an appeal by 
the accused against his conviction under 


“ss. 454 and 380, I. P. C., by the Presidency 
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Magistrate, ` Fourth. Court, Bombay. ' 
story of the complainant is that the accused 
was brought to his flat by a mutual friend on 
September 14, 1939, and on the 18th the 
complainant went to Surat, and left the 
accused anda relation of the complainant 
named Kodarlal in the flat. Part of the flat 
was locked. up; the rest was left open. The 
complainant returned to Bombay on October 
23, and then found the locks on the doors of 
the flat and cupboards broken, and some of 
his goods missing. He went round to the Police 
at once and gave information. He gave a 
list of the articles which, he said, he had lost, 
which were articles of no great value, 
worth about Rs. 50 or Rs. 60 and he stated 
that he had no suspicion against anybody. 
Police Sub-Inspector Harris went round to 
the-flat and found that things were disturbed, 
and it looked, asif there had been house: 
breaking. The complainant says, and that no 
doubt is true, that the Police asked him not 
to touch anything because they hoped to 
find some fingerprints. The next day, the 
complainant says, after the Police allowed 
him to touch his things he looked into ‘a 
secret drawer, and then discovered for the 
first time that he had lost some, pearl neck- 
laces and pearl bangles of the value of over 
Rs. 7,000. He says that when he went to 
Surat he left these articles in the secret 
drawer, and having discovered their loss, he 
made a supplemental statement to the Police. 
The accused could not be found for some 
time, and eventually on March 1, 1940, he 
surrendered to the Police, and he is charged 
with having stolen all these articles. 

The learned: Magistrate seems to have 
accepted the whole of the complainant's 
story, but a good deal of it seems to me to 
be, on the face of it, absurd. The complain- 
ant is a gentleman who has suffered from 
thieves before, according to his own story, 
and it is inconceivable that he would go off 
for a month to Surat, leaving valuable jewels 
in his flat in some secret drawer, the secret 
of which could no doubt be discovered by 
any thief, and with the accused whom, he 
says, he knew nothing about in occupation 
of his flat. If he had done so incredibly 
foolish a thing, I ami quite certain: that on 
his return from Surat andon discovering 
that his flat had been broken into, the first 
thing he would have done would have been 
to go to the secret drawer and find out 
whether {he pearls were there. It is absurd 
to sugges that he never looked into the secret 
drawer until the next day, and only then 
discovered the loss of these pearls of very 
substantial value. I am perfectly certain 
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that the pearls were-not ‘lost at all; but; on 

“the other hand, probably somebody did break 
into the flat. I should think it. unlikely 
that the -whole thing was stagemanaged, 
alfhough that is conceivable. There is no 
doubt that when the Police went to the 
flat, it showed signs of having been broken 
open. . 

Now, the evidence against the accused is, 
first of all, that he was admittedly left in 
the flat. He says that he remained there-for 
some time. He wrote two letters, which are 
in evidence, asking the complainant for 
money to enable him to continue to live in 
the flat, and as the complainant did not send 
any money, he says that he left, throwing 
thé key into the flat through a window. At 
any rate he was at one time in charge of 
the flat, and the evidence that he committed 
the house-breaking is that of two witnesses, 
Gopal, who was a bhaiya employed on the 
first floor of Kansara Chawl, the com- 
plainant’s first being on the third floor, and 
a: locksmith named Hasanali. Gopal says 
that he had seen the accused anda ghati, 
who was a servant of the complainant, and 
whom he had known as a servant of the 

. complainant for seven months previously. 
He saw these two people removing various 
articles from the flat, and he was asked by 
Hasanali, the locksmith, whether these two 
people wêre servants of the complainant, 
because they had asked him to break open 
certain locks in the flat. Hasanalisays that 
the ghati called him up to the complainant's 
flat, where was the accused, and they asked 
him to make keys for some of the locks, but 
che said that he could not do that, but would 
‘break them open, and accordingly, he says, 
he did break open the locks. Now, if the 
accused and the ghati got the locks broken 
open, it is no doubt a fair inference that 
they probably stole anything which was 
stolen. But I may point out that it is not 
the usual practice for house-breakers to 
send for an’ expert locksmith to help them 
in their work. I find it very difficult to sup- 
pose that, if they were minded to break 
open the locks, two men would not have. 
done it without seeking the assistance of 
somebody who could afterwards identify 
them. But it is obvious. that the value of 
the’ evidence’ of these two witnesses, as- 
suming their main story to be true, must 
depend on their identification of the accused. 
So far as.Gopal is concerned, his evidénce is 
obviously wrong in respect of the ghatv, 
because the complainant. says that he never 
had a ghati in his employ, and yet Gopal says 
that he knew him as the employee of the: 
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complainant for seven months. ‘It-is difficult: 


to see why, if te evidence as to the ghdti -is 
entifely false, the evidence as to the accused 
should be accepted as entirely’ true. There 
1s no such-criticism of. Hasanali’s evidence, 
but he had not seen the accused before and 
the ‘evidence of identification of the accused 
1s most unsatisfactory. Deputy Inspector 
Kale; who was in charge of the case, says 
that he held an identification parade at which 
Hasanali and Gopal at: once - identified the 
accused, and-he then produced a panchnama 
of the-identification parade, which was put 
in as Ex. E. S f KA 
_ Now, this Court pointed out some years ago 
in Emperor v. Rustam Cursetjt Lam (1), that 
` ifthe Police relied on ‘a panchnama, they 
must calla pach to prove it, and that the 
practice of Presidency Magistrates in allow- 
Ing a panchnama tg be put in by a Police 
‘witness was wrong: The object of having 
panch witnesses is to provide evidence which 
is independent of the: Police. In searches 
under Chap. VII, Criminal P. O. or the City 
of Bombay Police Act, it is necessary to call 
panchas, but:s. 103 (2) of the Code provides 
that they need not. be called as witnesses 


unless they are specially summoned. That, 


‘does not mean that the panchnama can be 
~used if no panch is called. Apart from sear- 
ches, it is, of course, nota rule of law of prac- 
tice that Police evidence must be eorroborat- 
ed, but where one is dealing with an identifi- 
cation parade, and whereit is of vital con- 
„Sequence to show that the accused was duly 
identified, it is obvisouly desirable, as the 
„Police recognize themselves, to have some in- 
dependent evidence-that the parade was pro- 
perly and fairly held, because there is nothing 
easier than for'the Police to stage an unfair 
identification parade, in which the witness is 
‘Shown the accused before he identifies. I 
‘do not suggest that the Police often hold un- 
fair identification parade, but it is obvious- 
ly desirable that there should be indepen- 
dent evidence to show that a parade has been 
‘Properly held, and Deputy Inspector Kale 
‘recognized that in this,case and summoned 
panchas, but if the prosecution wish to prove 
by independent testimony what happened at 
the parade, they must call the independent 
witness. NE: 

The panchnama is merely a record of what 
a panch sees, and the only use to which it 
can properly be put is that when the. panch 
goes into the witness box and -swears as to 
what he saw, the, panchnama canbe used as 


(1) 34 Bom. L R 267; 136 Ind. Cas. 868; AI R “1932 
Bom. 181; 33 Or. L J 389; Ind. Rul. (1932) Bom, 22; 


(1932) Or. Cas, 240, 
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‘a contemporary record to` refresh- his 
*memory.. But a Police Officer is not entitled 
to give evidence of what the panch told him, 
that he saw, and that is what it comes to if 
a Police Officer is allowed to put in the 
panchnama. A Police witness may state that 
he‘held a panchnama and offer to produce the 
record if the accused asks for it, but he 
cannot bring it on record in his evidence-in- 
chief. Ifthe Police hold a panchnama,.and 
do not offer to call the panch, an. inference 
may be-drawn against them from the fact 
that the panch is not -submitted for. cross- 
examination. The putting in ofa panchnama 
without calling the panch is not only an.in- 
fringement of the rules of evidence against 
the admission of hearsay evidence, but it is 
unfair to the accused, because it-enables the 
Police to get the advantage of evidence in 
corroboration without putting that evidence 
to the test of cross-examination. Such cross- 
examination might show that the panch was 
nothing but a Police agent: and that his evi- 
dence is worthless. Ifthe practice of allow- 
ing the prosecution to put in.a panchnama 
without calling the panch is still in force 
despite the decision of this Court, I hope 
that Magistrates will see that it is stopped. 
Having regard to the extreme importance in 
this case of the identification of the accused 
by Gopal and Hasanali, and to the fact that 
evidence on this point was improperly ad- 
mitted, the appeal must be allowed. I am 
not prepared to act on the uncorroborated 
testimony of the Police Officer as to what 
took place at this identification . parade, par- 
ticularly as evidence in corroboration was 
available and not called. The accused must 
therefore be acquitted. Fine, if paid, to be 
refunded. - 


S. `- Appeal allowed, 


MADRAS HIGH COURT 
; 3 Full Bench 
-7 Letters Patent Appeal No. 70 of 1939 
December 9, 1940 
LEAOH, C. J., GENTLE AND KRISHNASWAMI 
; AYYANGAR, JJ. 
Sri KASIKANANDA GNANACHARYA 
SWAMIGAL—APPELLANT 
versus 
SARAVANAPERUMAL PILLAI: 


‘+ AND ANOTHER— RESPONDENTS : 

Limitation Act (IK of 1908), s. 14 Onjis to prove 
good faith lies on person claiming benefit pf s. 14. . 

A person who claims to come within s, 14, Lim, Act, 
has to show that in pursuing his remedy in other pro-' 
ceedings he acted in good faith; the burden of showing 
‘lack of-good faith is not on his opponent. This is made 
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clear-by O. VII, r. 6, Civil P. O., and s. 103,, Evi. Act. 
Alagappa Chettiar v. Somasundara Chettiar (1), 
Overruled. Benodram Sen v. Brojendro Narain 
Roy (2) and Roy Dhunput Singh. Madhomotee Dabia 
(8), explained and distinguished. ; 

L. P. A. against the judgment of Wads- 
worth, J., in C. M. A. No. 260 of 1938, dated 
August 25, 1939. : 

Messrs. K. Rajah Iyer and P. P. Rama- 
bhadra Iyer, for the Appellant. 

Mr. V. Ramaswamy Iyer, for the Respon- 
dents. 


Leach, C. J—The only question which 
arises in this appeal is whether a person 
who claims to come within s. 14, Lim. Act, 
has to show that in pursuing his remedy in 
other proceedings he acted in good faith or 
whether the burden of showing lack of good 
faith ison his opponent. The appellant ob- 
tained a decree on a promissory note against 
one Nataraja Pillai on October 22, 1930. On 
December 10, 1931, Nataraja Pillai sold certain 
immovable properties to the respondents. 
On August 12, 1932 the appellant attached 
these properties in execution of the decree 
which he had obtained on the promissory 
note and at the sale, which was held on Janu- 
ary 15, 1935, he purchased the properties. 
When he desired to enter into possession he 
was obstructed by the respondents, who claim- 
ed title by reason of their purchase of the 
properties on December 10, 1931. On June 27, 
1935 the appellant applied to the District 
Munsif of Manamadura, in whose Court 
the execution. proceedings had taken place, 
for an order against the respondents under 
O. XXI, r. 97, Civil P. C., requiring them to 
deliver possession to him. This application 
was dismissed by an order of the District 
Munsif passed on October 14, 1935. The ap- 
pellant preferred an appeal to the Subordinate 
Judge of Sivaganga, who dismissed it on No- 
vember 26, 1936, on the ground that the ap- 
pellant’s remedy was by suit and not by an 
appeal. Rule 103 of O. XXI provides that a 
party, not being a judgmeut.debtor, against 
whom: an order is made under r. 98, r. 99 or 
r, 101 may institute a suit to establish the 
right which he claims to the present posses- 
sion of the property; but, subject to the result 
of a suit the. order is conclusive. 

On December 7, 1936 the appellant insti- 
tuted the suit out of which this appeal 
arises. He asked for a declaration that the 
sale of the properties. to the respondents 
was invalid and for an order requiring them 
to ai : The respondents pleaded that the 
suit was barred by the law of limitation, and 
clearly it was if the time taken up by the, 
appeal. from the-order of the District Munsit: 
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dismissing the appellant's application, under 

¢O. XXI, 7. 97, was not to-beexcluded. The 
District Munsif held that the respofidents’ 
plea was well founded and dismissed the 
stit, ,but his decision was -reversed “on 
appeal by the Subordinate Judge. The res- 
pondents appealed +o this Court and their 
appeal was allowed by..Wadsworth, J. who 
however gave a certificate which has permit- 
ted the filing of the present appeal-under 
cl. 15 of the Letters Patent. - AP Ges 

There is nothing on the record which shows 
the circumstances under which the appellant 
filed the appeal against the dismissal of his ap- 
plication under O. XXI, r. 97 and the decision 
in this appeal must turn on.the question on 
whom lies the burden of proof. Section 14, 
Lim. Act; says : 

“In computing the period of ‘limitation prescribed 
for any suit, the time during which the plaintiff has 
been prosecuting with due difigence another civil pro- 
ceeding, whether in a Court of first instance or ina 
Court of appeal, against the defendant, shall be ex- 
cluded, where the proceedigg is founded upon the same 
cause of action and is prosecuted in good faith in a 
Court which, from defect of jurisdiction, or other cause 
of a like nature, is unable to entertain it.” 

Then follow three explanations, but it is 
not necessary to set them out. Section 2 (7) 
defines “good faith” for the purposes of the 
Act. The definition is that nothing shall be 
deemed to be done in good faith which is 

-not done with due care and attention. I 
should hæve thought that when a person is 
claiming the benefit of s. 14, Lim. Act, he 
must prove that he acted in good faith in in- 
stituting the earlier proceedings. Order VII. 
x. 6, Civil P. C., states that where the suit is 
instituted after the expiration of the period 
prescribed by the law of limitation, the plaint 
shall show the ground upon which exemption 
from such daw is claimed. This must mean 
that when a suit has been filed beyond the 
period allowed by law the burden of proving 
that there is ground for exemption from 
limitation is on the plaintiff, but apart from 
this the wording of s. 14, Lim. Act, seems to 
me to be here quite clear. 

But a different opinion has been expressed 
by a Bench of thig Court. In Alagappa 
Chettiar v. Somasundara Chettiar (1), 
Varadachariar, J sitting with Mockett, J. 
discussed s. 14, Lim. Act, and it would appear 
that he was of the opinion that Privy Council 
in deciding Benodram Sen v. Brojendro 
Narain Roy (2) had placed the burden of 
proof on the defendant and not on the plaintiff. 
With the greatest respect to all that was said 
in the judgment of Varadachariar, J., I am 
unable to agree that the Judicial Committee 


(1) (1937) M W N 465. 


(2) 21 WR 97; 13 Beng. LR 169 (P O): 
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Can there be taken to have laid down a rule 
that a person “seeking the benefit of s. 14, 
Lim’ Act, is not required to show that he 
acted bona fide in the previous proceedings 
and that it is incumbent on his opponent to 
prove mala fides: In that case, the Privy 
Council were considering the effect of s. 10, 
Lim. Act of 1859 and nots. 14 of that Act, 
which corresponds to s. 14 of the present Act. 
Section 20 of the Act of 1859 corresponds to 
Art. 182 of the Act of 1908 and it reads as 
follows : 


“No process of execution shall issue from any Court 
not established by Royal Charter to enforce any judg- 
ment, decree or order of such Court, unless some pro- 
ceeding shall have been taken to enforce such judg- 
ment, decree or order or to keep the same in force with- 
in three years next preceding the -application for such 
execution.” 


It was alleged in Benodram Sen v. 
Brojendro Narain Roy (2) that certain pro- 
ceedings in execution had not been instituted 
bona fide and therefore the decree-holder 
was not entitled to glaim a fresh starting 
point of limitation by reason of his applica- 
tion. There was nothing in the Lim. Act of 
1859 which required the decree-holder to 
show bona fides, but in resisting the proceed- 
ings the person concerned set up a specific 
charge of mala fides. The Judicial Committee 
decided that in such circumstances the person 
who alleged mala fides ought to prove his 
allegation.. There is nothing in the,judgment 
in that case or in the judgment of the Privy 
Council in the earlier case in Roy Dhunput 
Singh v. Madhomotee Dabia (3), the earlier 
case referred to in Benodram Sen v. 
Brojendro Narain Roy (2) which can, in my 
opinion, be taken as supporting the inter- 
Pretation placed upon s. 14; Lim. Act, in 
aiagappa Chettiar v. Somasundara Chettiar 


As I have already indicated, a person who 
asks the Court to hold that he is entitled to 
the benefit of s. 14 must in my judgment 
show that he comes within it. To the reasons 
I have given I may add that s. 103, Evi. Act, 
expressly states that the burden of proof of 


any particular fact lies on the person who. 


wishes the Court to believe in its existence, 
unless it is provided by law that the proof 
lies elsewhere. I have no hesitation in hold- 


ing that in this case the burden of proving ` 


that he acted bona fide in his earlier action 
Tests on the appellant. He has not made any 
attempt to show that in filing the appeal 
against the claim order he was acting on 
advice and the Court is left in entire ignorance 
why he appealed from the order on his ap- 
plication under O. XXI, r. 97 before he filed 


(3) 18 W R 76; 11 Beng. L-R 23; 3 Sar. 131 (P O). 
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the present suit. As the appellant ` has not 

* shown that in filing the appeal he acted in 
good faith he is not entitled to the benefit of 
s. 14, Lim. Act. For these reasons I consider 
that the decision of Wadsworth, J. was cor- 
rect and that the appeal should be dismissed 
with costs. 7 


Gentle, J.—I agree. 


Krishnaswami Ayyangar, J.—I also 
agree but I desire not to be understood. as 
expressing any opinion on the question whe- 
ther an appeal lay to the Subordinate Judge 
in the prior procedings or not. The matter 
was argued on the assumption that no such 
appeal lay and that the remedy was by way 
of suit only. 


NS. Appeal dismissed. , 


CALCUTTA HIGH COURT 
Suit No. 118 of 1940 
June 26, 1940 
LOoRT-WILLJAMS, J. 
Syed MAHOMMED YAQUB—Puaintirr 
VETSUS 
IMPERIAL BANK or INDIA—DEFENDANT 

Negotiable Instruments Act (XXVI of 1881), ss. 85 
(1), 10—Plaintiff having current account in Bank 
drawing post dated cheque on Bank in favour of M 
—Plaintiff subsequently counter-manding his order 
for payment—Bank acknowledging instruction but 
yet cashing cheque and making payment to M— 
Payment, if made without negligence—Payment, if 
in due course so as to discharge Bank, 

The plaintiff had at all material times a current ac- 

count with the defendant Bank. He drew a cheque, 
on the Bank in favour of M post dated March 20, 1937. 
On February 14, 1937, he wrote tothe Bank counter- 
manding that order for payment, which was acknow- 
ledged by the. Bank on March 20,1937. Nevertheless, 
and contrary to these instructions, on June 10, 1937, 
the Bank cashed the cheque, made payment to M, and 
debited the plaintiff's account with the amount : 
- Held, that the payment inthis case was not made 
“ without negligence ” and was not, therefore, a pay- 
ment made in due course, within the meaning of 
ss. 85 (1) and 10 so as to discharge the Bank. Foley 
v. Hill (1), Cohen v. Hale (2), Wianholt v. Spitta 
(3) and Reade v. Royal Bank of Ireland (4), relied 
on. 


‘Messrs. I. P. Mukherjee and J. P. Mukher- 
jee, for the Plaintiff. ` 


Mr. S. Chowdhury, for the Defendant. 


Judgment.—The plaintiffs claim is for 
money had and received. He had at all 
material times a current account with the de- 
fendant Bank. In the first week of February 
1937 he drew a cheque, No. A147606, on the 
Bank for Rs. 6,250 in favour of B. S. Makani, 
post-dated March 20, 1937. On February 14. 
1937, he wrote to the Bank counter-manding 
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that order for payment, which was acknow- 
ledged by the Bank on March 20, 1937. 
Nevertheless, and contrary to these instruc- 
tions, on June 10, 1937, the Bank cashed the 
cheque, made payment to Makani, and debit- 
ed the plaintiffs account. with the account, 
The plaintiff alleges and-the Bank denies 
negligence. The Bank also relies on cl. 5 of 
its Current Account Rules, knowledge of 
which is admitted by the plaintiff, and which 
reads as follows : f - 
“The Bank will register instructions from the drawer 
regarding cheques lost, stolen, ete., but cannot guarantee 


constituents against loss in such cases in event of a 
cheque being paid.” è È 


There can be no doubt that the Bank was 
guilty of negligence, which was the direct 
cause of the plaintiff’s loss.. In a letter dated 
July 12, 1937 from the Bank to Messrs. Thos. 
Cook and Son (Bankers) Ltd., it is stated that 
the payment had been made by mistake and 
through clerical oversight, and in a letter 
dated July 13, 1937 from the Bank’s agent, 
he admitted that the payment had been made, 
on account of oversight due to rush of heavy 
work on a particular day, from the register 
of stopped cheques, and explained how the 
ledger-keeper had not followed the instruc- 
tions regarding the recording of stop, and 
promised to make good the loss. In my opi- 
nion, the rule, relied on by the Bank is irre- 
levant. The cheque was not lost or stolen, 
and ‘ete.’ must be read ejusdem generis. 
The rule is intended to apply to events hap- 
pening prior to the time when a cheque 
reaches the Bank and is presented for pay- 
ment. Not to negligence committed by the 
Bank after presentation. 

“The relation between a banker and his customer 
who pays money into the Bank is the ordinary relation 
of debtor and creditor, with the super-added obligation 
to honour the customer’s cheques when the banker has 
sufficient assets of the customer available for that pur- 
pose, the money so paid into the Bank being, in fact, 
money lent.to the banker on the terms that it should be 
repaid, when called for by cheque: Foley v. Hill Q) 
and the Negotiable Instruments Act, s. 31.” | 
_ Ins, 75 (1), Bills of Exchange Act, 1882, it 
is provided that the duty and authority ofa 
banker to pay a cheque drawn_on him by his 
customer are determined by countermand of 
payment. This Act is not applicable to 
India, but the Common Law, including the 
Law Merchant, is applicable to suits on the 
original side of this Court, and . upon this 
point is the same as provided ins. 75 (1). 
Thus, in Cohen v. Hale (2) it was held that 
upon a-cheque being stopped the position was 
the samg as if it had never been given, and in 


(1) (1848) 2H L 028. e 
(2) (18718) 3Q BD 371; 47LJ QB 496; 39L T 
35; 26 W R 680. i ae 
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Wianholt v. Spitta (3), Lord Ellenborough 

e observed that a stopped cheque became-a 
piece of waste paper in the hands’of the 
payee. In Reade v. Royal Bank of I reland 
(#), the plaintiff had a current account in the 
defendant’s bank, which was in funds. . The 
plaintiff drew a cheque on this account in 
payment of a gambling. debt, but prior to 1ts 
presentation countermanded by telegram 
payment of the cheque. Notwithstanding” 
the countermand, the defendants subsequent-. 
ly honoured the cheque on presentment. The- 
plaintiff did not sue the payee of the cheque 
for the recovery of the money, nor did he- 
prove that he could not have recovered from 
the payee. It was held by the Court of 
appeal that the defendants were guilty of a. 

_ breach of duty as bankers, and that the 
plaintiff was entitled to recover from them: 
the amount of the chegue. -Ronan, L. J., 
said at p. 25* : 

“But what was the effect of the countermand? Sec- 
tion 75, sub-s. (1), Bills of Exchange Act, 1882, says- 
(and the Lord Justice read the words of the section).. 
Four years before, the case in Cohen v. Hale (2) was- 
decided. It is cited as applying to the section by Sir 
M. Chalmers, and referred to Hart on Banking as the: 
existing law. I take the statement of the. case from: 
pp. 826-327 of that book. This puts the case in the 
same position as if the payment had been made with- 
out any cheque for the amount having ever existed. It. 
follows, therefore,’ that as between the plaintiff and' 
the defendant the case must be treated precisely in the: 
same way as I have dealt with the case of no cheque: 
and no resfuest: The question here would directly 
arise if the plaintiff brought an action of debt for his: 
balance, and the bank sought to set off this payment 
pro tanto.” 

And O'Connor, L. J., said at p. 26*: i 

“The relation of a bank to its customer is that of 
debtor to creditor. A bank can, and, indeed must,. 
diminish, its indebtedness to the customer by obeying 
the mandate of the customer to pay away to third 
parties moneys up to the amount which the bank owes. 
to the custome?, or, in other words, which is standing. 
to the credit of the customers’ current account. The 
mandate is, of course, usually given by cheque. But 
a bank cannot diminish its indebtedness where no such 
mandate is given, or where a mandate is given but 
subsequently withdrawn, for that is the same as if no 
mandate were given at all.” . 5 

Moreover, though s. 85 (1), Negotiable In- 
struments Act, providss that where a cheque: 
payable to order puyports to be endorsed by 
or on behalf of the payee, the drawee is dis- 
charged by payment in due course. Sec- 
tion 10 defines “payment in due coure” as 
meaning payment in accordance with the 
apparent tenor of the instrument in good: 
faith and without negligence to any person 
in possession thereof under circumstances 
which do not afford a reasonable ground for: 
believing that he is not entitled to receive. 

(3) (1813) 3 Camp 377. 

_ (4) (1922) 2 Tr, R 22.. 
< “Pages of (1922) 2 Ir, Rxe[Ed.] 
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Paymext.of the amount therein mentioned. 
As [have showt already, the payment in this 
case ‘was not ‘made “Without negligence” and 
was not, therefore, a payment’ made in due 
course, so as to discharge the bank. The fè- 
sult is tħat'the bank was not entitled to debit 
the plaintiffs’ account and is still indebted to 
hinin the sum of Rs: 6,250. The Bank does 
mot ‘pay: interest on current accounts, there- 
fore, the plaintiff has not suffered any dam- 
age on that score, and no other damage’ has 
been proved. The plaintiff is entitled to 
judgment for Rs. 6,250 only with interest and 
‘costs. i ; 


aD. Suit decreed. 
; MADRAS HIGH COURT 
Referred Trial No. 53 and Criminal Appeal 


aon “No. 225 of 1940 
wy 2 August 5, 1940 
< ` Kina, J. 
on difference between 
_, GENTLE AND PATANJALI SASTRI, JJ. 
TL In re SANKAPPA SHETTY— 


ACCUSED à 
" Penal Code (Act XLV of 1860), ss. 84, 302—Held 
on facts that plea of insanity was not established and 
accused guilty of murder—Case held did not call 
for extreme penalty—Murder—Sentence—Absence of 
motive.is ‘material in considering question of sen- 
tence—Act unpremeditated .and result of impulse 
and temper—Proper sentence—Plea , of insanity— 
Burden of proof—Circumstances to be considered in 
considering plea of insanity—Principles to be appli- 
ed to-caše`of insanity, stated—Brutal assault by 
husband on wife—Husband not known to be illtreat- 
ing his wife—Insanity of husband, if can be presum- 
‘ed from mere absence of motive—Conflicting state- 
ments by person, whether sign of insanity—Crimi- 
nal. trial_Evidence—Murder—Deliberage opinion of 
doctor conducting autopsy that nature and number 
-of wounds indicated that either there was deep motive 
for murder or murderer must have been insane— 
Admissibility—Prosecution witness not cross-examin- 
ed by accused before committing Court—Statement 
by him of incident indicating accused’s insanity in 
Sessions Court—His omission to state in committing 
Court does not affect his veracity. d 
| A loving husband and an affectionate father who 
-had never been known tohave beaten or ill-treated 
his-wife on any previous ocfasion suddenly killed her 
‘In a closed room bolted from inside by battering ‘her 
head and body with a sitting plank inflicting as many 
as‘ twenty wounds and bruises. There was an absence 
-of ‘any motive for the crime. The accused pleaded 
-Insanity. -The evidence showed.that the accused had 
been strange and eccentric in his actions for some days 
-previous fo the committing of the crime. He was 
-labouring under’ a‘delusion that some ‘relation of his 
had given him drugs and that krutrima (witch craft) 
had been done-to-him. After the’ room -in which ‘the 
occurrence took place was broken open by five per- 
‘sons, the acond made no ‘attempt tò .éseape but 
appeared dazed : eee ws i 
Held, (per King and Gentle, JJ., Patanjali Sastri, 
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J., contra)—That the offence committed . was murder 
and the plea of insanity was not established. mM 
` Held, further that the case did not call for the ex- 
treme penalty of the law and the sentence of transpor- 
tation was proper as there was no premeditation and 
the accused must have received whet he felt to be 
considerable provocation before he attacked his wife in 
the way he did. ` [p. 344, col. 2.] f - 

Per Gentle, J.—The absence of an apparent motive 
on the part of the accused in committing a murder 
is material when the question of sentence is consider- 
ed. Where the offence cominitted was not preme- 
diated in any way but was the result of impulse 
and temper, the proper sentence is one of transporta- 
tion for life, though the assault was a violent one. 

. 338, col. 1.3 , 
ee King and Patanjali Sastri, JJ.—The burden 
o£ proving insanity is cast upon the accused by s. 105, 
Evi. Act, and under s. 84, I. P. O., he must prove 
that at the time of the. killing he was by reason of 
unsoundness of ‘mind, incapable of knowing the nature 
of his act or that he was doing what was wrong or 

Per Patanjali Sastri, J.—It is true that a mere 
lack of apparent motive for the deed does not neces- 
sarily or always lead to an inference of intellectual 
aberration or insanity, but a total lack of an apparent 
motive may in some cases, taken along with other 
facts legitimately give rise to an inference that the 
act was done under an insane impulse. Similarly, 
it is true to say, that a crime is not excused by its 
own atrocity. But it cannot be said that the nature 
of the act or the mode of perpetrating it can under 
no circumstances be taken into account in considering 
a plea of insanity. It may be that asa rule of pru- 
dence, Courts will be slow to infer from such mate- 
rial that the person committing the act was not con- 
scious of its criminality. But there is no warrant for 
laying down, as arule of evidence that one must look 
outside the act itself for the evidence as to how much 
the accused knew about it. The truth is that in 
dealing with all such cases no general rule can be ap- 
plied and the only proper course to adopt is to decide 
each case on its own peculiar facts bearing in mind, 
of course, that the pointfor determination 1s whether 
the evidence before the Court is sufficient to establish 
that the person charged with the offence was not con- 
scious of the nature of the act he was doing or that 
he was doing what was wrong or contrary to law. 
170 Ind. Cas. 74 (1) and 91 Ind. Cas. 78 (9), referted 
to. [p. 340, col. 2.) 

Per Gentle, J.—Where a husband who has never 
been known to have ill-treated his wife, assaults his 
wife which results in her death, from the mere fact 
that there was an absence of a deep-seated motive, it 
cannot be said that the husband must have been insane. 
170 Ind. Cas. 74 (1), relied on. A a 

A conflicting statement by a person is not necessari- 
ly a sign of insanity. p me 

Per Patanjali Sastri, J.—The deliberate opinion of 
a doctor who conducted the autopsy that from the 
nature and number of the injuries on the body of the 
deceased which he had, examined, there must have been 
either some deep-seated motive for, the murder. or the 
offender must have been insane, is admissible in evidence. 
M’Naghten’s case (2), relied on. [p. 339, col. 1.] 

Where a prosecution witness who has not been cross- 
examined by the accused in the committing Magis- 
trate’s Court states an incident indicating the aceus- 
ed’s insanity in the Sessions Court for the, first time, 
no adverse inference against the veracity §f the wit- 
ness can be drawn from his omission to refer to the 
incident in committing Magistrate’s Court though he 
might have voluntarily placed the information before the 
Magistrate. 
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| Reda. Trial and Cr. A. referred by. the 


Court of the Session, South Kanara Drason A 


dated March 11, 1940. 


Mr. Sivar iniae ishnan,, for the PS La m 
The Publie. Pr osecutor; for the Crown. 


Gentle; J: =+The appellant has been con- 
victed by ; the learned Sessions J udge of South. 
Kanara of the offence of murder under s. 302, 
I. P.C., and has been sentenced , to’. death. . 
The appellant is Sankappa Shetty. and the 
deceased was his wife, Kaveri. ‘hey had 
been married for ‘eight years and had’ four 
children, issues of the: marriage, of the ages 
between - seven years and ` 18 months. The 
offénce is alleged to have taken‘place in the 
house of Honnaya ‘Hegde who is the uncle of 
the mother of the deceased.” P. W. No. 2, 
Hoovamma, is the wife of Honnaya Hegde. 
In the community ‘to which the accused ‘and. 
the deceased’ belonged,’ it is the custom for 
the husband to bear the expenses of the wife's 
confinement. ' Eighteen months before the 
death of the- deceased, as her parents were 
dead, the deceased went to the house of P. W. 
No. in Kuthavoor village for her confine- 
ment. The appellant was unable to bear the , 
cost of the confinement or for his wife to re- 
turn to him at his own village about 11 miles 


distant, and during the period. of 18 months . 


following her last confinement she remained 
at her relation’s house where he visited her 
from time to time. 

On November 28, 1939, the appellant arriv- 
ed at the house. The deceased, P. W. No..2 
and her son, P. W. No. 3, were ‘then present: 
He spent the night with his wife and children, 
in a room in the house. On, November, 29, 
1939, P: Ws. Nos.. 2, 3 and 5, the brother, of. 
the deceased who also lived’ in the house but 
had been absent, the, previous night, took 
their food’ with the. Appellant and the de- 
ceased.at'about 10 a. m: The appellant asked 
the deceased to give him Rs. 25 and she re- 
plied that,if he returned her jewellery which 
he had pr éviously taken, she would let him. 
have that amount. _ It was said that upon her 
marriage she had, jewellery worth about 
Rs. 200° which the appellant had taken and 
upon which he had raisedsome money: About 
noon, P. W. Nos. 2, 3 anda servant, P.. W.. 
No. 4, went toa building about 40, feet away, - 
from the room which: the deceased; the appel-. . 
lant and their children occupied, in order to 
pound paddy. About two hours later, these 


three witnesses heard the deceased cry kill- - 


ing” an the children. shouting ‘‘father is kil- 
ling, mot er.’ 
house. and. found the door shut- and bolted oz. « 


locked‘from insidé. P. Ws. Nos. 2 and'3 went 
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to an open window and saw te appellant’ in- 
flicting a blow with a plank, "pon which eels 
was served, upon the-deceased’s temple: ` 

W. No: 5;was not then-in the ‘house; eeu 
gene out. P. W.. No, 2 immediately raised: 
an alarm which brought -two :neighbouzs, E: 
Ws. Nos. Gand 7. P. We No-nSidtetched™ «P; 
Ws. Nos. 9 and’ 10iwho Were; working: méar= 
by. UP. W. No. 6 forced. ‘oper thes door with: , 
a crowbar. The deceased-wasyingideasi- an. f 
the ` floor,. and the . appellant: avas - seized) 
brought‘ ‘out and secured: He: pppears' fo- have’ 
offered: ‘but little, if any, resistance-and-some > 
of the: witnesses ‘said he~ appeared. dazed... 
Communication was made to P. W. Ño- 365) , 
the village patel, who- sent: his-- “report to the z 
Police and the. Police-Officer ‘artived later." 

On December. 1, 1939; E. W. Noc l, he 
Medical Officer iri char; ge of the Local Fund, 
Hospital at Mulki, ‘performed - the, poste Mork, 
tem examination upon the- body of the: de=: 
ceased. He found. 20.,injuries;.of “which. 106; 
were on the head and the othèrs om, the- vare ° 
ious parts of her body.. Seventeén. of the ings: 
juries could have been.caused: by: the, plank: . 
with which P. Ws. Nos:.2 and-3,had.seen him, 

_ striking the ‘deceased, tworof- the heag-in:~ . 
juries. would haye. ‘occasioned death within : 
five minutes. - Learned: Counsel on; behal£-6f -. 
the appellant stated that-hé was, unable, tor 
suggest that the evidence-..of the. above ites: 
nesses could in any; way: be attacked: oyi ‘diss, 
puted. There is nothing. which shows{«ihat/ 
these witnesses were. unreliable or their enis 
dence. unacceptahle, and that:itis beyond- 
doubt that.the.appellant.cansed, the death:of y, 


‘the, deceased by striking her withe woode, : 


plank. which, in the-way he aise” itp: svas<a- 
dangerous weapon.- The defence : svhi¢h, Wage i 
put “for ward .befoxe the:sJeaamed Sessions 
Judge and vhich. has-been argued before-rs-; 
is that at, the time he killed his wife, thes apa: 5 
pellant was, insane Ka a WE P-O „pr on. 
vides as follows : oes 
“Nothing i is an, offence, wi hich ane D a person: Reon 


-at the time of doing it, by reason of _unsoundness.. of 


mind, is incapable of knowing the, naturé 6f thé äct. or” 
that he is doing what is either “Wrong ov contrary tor" 
| law.” 


The question of the sanity. of. the appellant « 
was not taised or suggested to.be in--doubt.-. 
_ until. the.trial in the Sessions Court which . 
| cominenced in Febr uary. 1940, about three. 
months „after. the . occurrénce, . In- ‘the: states-- 
ment which he made before “the committing~ 
Magistrate on Jannary.10;1940, the: ‘appellant: 
said he did, not; ‘now, anything: "and: that the: . 
rest, he would. tell in. theshigher: >Gourt;“he-+ 


- They, went. to the room. inthe s: had. “ne witnesses. -to be: examined: ARY ‘that yi 


: Court; ibiwas not “possible ~forshim: to gives a! 
list of withesses at that’ stage, ias-he would. 
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produce them in the Sessions Court.. The 
tacts and circumstances which are relied- upon | 
to substantiate the plea of the insanity are 
(1) the matters given in evidence ‘in the Ses- 
sions Court by P. Ws. Nos. 1 and 14 and D. 
W. No. I; (2) that- the: deceased and the ap- 
pellant “throughotit stheir married life had 
lived upon'affectionate and friendly terms ; 

(3) that there was no motive to cause the ap- 
pellant to têke'the life of the .deceased and 
(4) that when the prosecution witnesses went 


to the scene of occurrence, the appellant ap-. 


peared to be’dazed and offered no resistance 
“when he was. seized ‘and secured. All the 
-witnesses who were acquainted with the de- 
-ceased and the appellant said they were 
` always upon affectionate terms together. 
Prior to the happenings on November 28, 
1939, there is no doubt that the appellant was 
in some financial embarrassment. He was 
also concerned in regard to some property 
belonging to his wife or in which she was 
entitled to a share and which he described as 
“‘our” property. The efaman of the deceased's 
family is the husband of P. W. No.2, a mort- 
gage was subsisting upon this property and 


‘the ejaman had not kept up payment of the - 


interest and some amount in respect both of 
‘principal and interest was outstanding. Some 
-approaches to, or negotiations with,.a bank 
in Mangalore had taken place to borrow the 
necessary funds to discharge the mortgage 
debt, but these had not been succesful. On 
November 23, 1939, six days before the oc- 
currence’P. W. No. 15, a Sub-Inspector of 
Police had questioned the appellant regard- 
ing a piece of jewellery which was stolen and 
‘examined. him as a witness who had some 
knowledge of the theft. The relevancy of 
, these two matters will appear later. 

It is now, convenient to refer #0 the testi- 
-‘mony of the three : witnesses upon which 
-the defence relies. P. W. No.1, the Medical 
‘Officer who performed the post mortem upon 
ithe body of the deceased, was asked about 
-thé mental condition of the appellant when- 
he was cross-examined before the learned 
‘Sessions Judge. He said: that from the 
“nature and the number of the injuries which 


he found the attack was very brutal. There _ 


must. be some deep-seated motive for a man 
“ubo cause so many injuries and if the deep- 
:Seated motive was absent, then the assailant 
“must be an insane man especially when he 
_is the husband of.the victim. In reply to 
further questions by the learned Advocate 
for the appellant, he then gave the follow- 
„ing evidence. One or two days before the 
„death of the deceased, he: travelled in a.bus 
-with the appellant. ‘Both of them alighted 
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at a village called Mulki. A little later, he 
said, he saw the appellant prostrating him-: 
° self before a man who had been a passenger 
in the bus and talking incoherently to him, 
that -his behaviour was not “duite normal 
and that he was excited. In one part of his 
evidence he said he could not make out what 
the appellant was saying. Later he stated 
he did not pay any attention to what exact 
words were uttered, but corrected himself 
amek said that he heard now and then some 
of the words which the appellant spoke to 
the passenger and which were ‘you are my 
saviour,’ ‘had it not been for you I would '’ 
have been ruined,”.and “a telegram must - 
be sent to Mangalore” and later still the 
witness said he did not catch the subject- 
matter of the talk. The appellant bent his 
head and touched the feet of the passenger 
several times: He did not say that the pas- 
senger presented the attentions of the -appel- 
lant or that he tried to get rid of or escape 
from him, and added that -whilst this man. 
was a stranger to the witness, he was not 
sure that he was a stranger to the appellant. 

The appeilant is a villager and conduct 
of this kind is not an unique way for such a 
man expressing his thanks and appreciation 
for help and services rendered by another 
who might be in a higher station in life. If, 
as he said, he did not know what the subject 
was of the remarks made by the appellant 
and heard only the words which are set 
out above, it is difficult to see how he could 
say the appellant was talking incoherently. 
Hearing only three short disjointed sentence 
of a conversation without knowing the re- 
mainder or the subject of the remarks should 
not lead to an inevitable conclusion that the 
words which were heard must be incoherent, 
that is to say, inconsistent. The sentences 
seem to me to be more compatible with con- ` 
sistency than with incoherence. The wit- 
ness said that it was the words he heard and, 
being incoherent, made him understand the 
appellant was not in his senses. As a gene- 
ral proposition, one cannot accept the opinion 
which this witness expressed that in the ab- 
sence of what he described as a deep-seated 
motive, the brutal assault must have been 
committed by an insane man. - P. W. No. 1 
said that later he went to the house of one 
Raman Shetty wherehe saw P. W. No. 14, 
Jayarama Shetty, and told him of the inci- 
dent of the appellant behaving “like a mad 
man.” P. W: No: 14 said he had been so in- 
formed. 

P. W. No. 14, Jayarama Shetty, fn exami- 
nation-in-chief said that he: knew the_appel- 
lant, who had stayed in his house at Mulki 


- the amount of which had been reduced to’ 


f. 
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from November 26 to ,28 -and that it was the- 
custom of the.appellant; todo this whenever 
he was in that village. During this particular 
visit, the appellant told him that there was 


a debt upon “our; property, Rs. 1,000 was. 


due which it was necessary to pay and to 
do this, application had been’ made to a 
bank in Manglore for a loan which af first 
was promised but subsequently it had not 
been sanctioned. P. W. No. 5, the deceased’s 
brother, who lives at the house of P. W. 
No. 2, said. in cross-examination that there 
was a mortgage upon their family property 


Rs. 3,000, it was decided toraise a loan to 
discharge this; and the appellant had been 
toa bank in Manglore to obtain a loan. He 
apparently was not asked and did not say 
whether the bank declined to grant it. There 
is no suggesticn that the evidence of P. W. 
No. 5 was incorrect and therefore the state- 
ments by the appellant in regard to the 
mortgage and the attempts to obtain a loan 
are substantially correct. The appellant also 
told P. W. No. 14 that on account of finan- 
cial difficulties he had not been able to cul- 
tivate his land and had let it out on lease, 
although no evidence was forthcoming about 
this, asthe appellant was in straitened cir- 
cumstances, it is likely to be correct. - In re- 
examination, P. W. No. 14 said that when 
the appellant discussed financial matters, he 
talked like a sane man. From this part of 
this evidence, there is nothing from which 
it can be contended that the appellant was 
not in possession of his senses. Reliance is 
placed upon the evidence which this witness 
gave in his cross-examination. In this part 
of his testimony, P. W. No. 14 said that P. 
W. No. lhad told him of a man behaving 
like a madman, and that he, P. W. No. 14, 
guessed that P. W. No. 1 was referring to 
the appellant. On the night of November 
26, 1939, the appellant stayed in his house, 
his bebaviour was not quite normal, he was 
talking “much, which talk was incoherent 
and nonsense. He expressed the fear he was 
going to die, that “Thamma, (younger bro-, 
ther or cousin) had given him some medi- 


‘cine which had made him ill and that he 
‘felt `a strange sensation in his head. It was 


this talk which the witness said caused him 


‘to guess that the ‘appellant was the man to 


whom P. W.-No. 1 had referred as the for- 
mer told him he had arrived by bus. . 

On November 27, 1939, P. W. No. 14 -said 

the appglant was acting or behaving like a 

on the road, someone informed him 

that a man who had stayed at his house the 

previous night was behaving in this way 
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and on going up to a large crowd found the 
appellant, he ascertained that some rupees 
had -beén scattered on the road whigh had 
‘been picked. up by a Konkani, except*two, 
which the witness secured and took. the 
appellant back tohishouse. He did not see 
the appellant throwing money on the road. 
At about 8-30 that evening the appellant 
suddenly got'up and struck him a blow, at-. 
tempted to run away, and with the help of 
two other. persons who were present he was 
caught, brought back and made to sit down: 
He wept like a child and when asked why he 
struck the witness he said “When I looked 
at you, you appeared frightful. So I beat 
you.. Iam sorry for having beaten you.” 
Later that evening he the appellant ran from 
an upper storyin the house saying that he 
would jump into .a well. On the morning of 
November 28, 1939, P. W. No. .14 said the 
appellant was all right. He took him to the 
bus station, obtained a ticket for him to 
Kimmigowli which he gave to the appellant. 
and asked some man «in the bus to arrange 
for two people to go with him. At the con- 
clusion of his evidence, he,-the witness, said 
„that. only occasionally the appellant would 
go off his head and that for most part of the 
time during his stay, the appellant was all 
right, by which the witness must mean he 
was behaving normally. There can.be little 
doubt, indeed, the learned Public Prosécutor 
said that lee would concede, that at times the 
appellant’s conduct and behaviour were pe- 
culiar, but the expressions of regret which 
the appellant made to P. W. No. 14 after he 
had struck him indicate that he realized 
what he had done and that it was wrong. 
The incoherency and nonsense mentioned by 
P. W. No. 14 appear to refer to the “appel- 
lant saying he feared he might die and 
blamed ‘“Thamma” for having given him 
some medicine which made him feel ill and 
that he felt a strange sensation in his head. 
The evidence does not establish it was the 
appellant who threw money on the road; 
the defence suggests this should be inferred. © 
‘The incident when he said he would. jump 
into a well, if it occuyred, reflects a suicidal 
and nota homicidal tendency. Ths effect 
of his evidence, whilst it shows the appel- 
lant’s actions ‘and conduct were strange and - 
eccentric does not establish either that he* 
did not know what he was doing or did not 

“realize what he had done was wrong: | 

P. Ws. Nos. land 14 both described: the 
appellant’s . conduct as not quite normal 
which is not unsoundness of mind of the deg- 
ree required by s. 84,1.P.C. Neither P. W. ` 

No. 1l nor P. W. No. 14 mentioned any of the 
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matters to which I have just referred: wher - 
they gave evidence’ before -the Committing 
“Magistrate and théy were disclosed for the,’ 
first time in’ the Sessions Court. Whatever 
might excuse’P. W. No.’ 14 not ‘referring egr- ~ 
lier to the conduct of the appellant, P. W. 
No. Lis a gentleman of education and a doc- 
tor, and one would have thought that if he 
had formed: the- opinion that” the appellant 
was not responsible.for his actions, he might 
have mentioned-it earlier and not wait until 
he'gave evidencé in the Sessions Court. Mr. 
Ethiraj; the learned Public Prosecutor, how: 
eyer, stated that he did not wish that the 
position of the appellant should be adverse- 
ly’ affected by: the failure of these two wit- 
nessés!'to disclose the matters to which they 
spoke; Would make no‘ observations regard- 
in'é'the® *bélated nature of their evidence - but 
cotifine hirtiself to criticising their testimony. 
He submitted it--did- not ‘establish that the 
appellant, at’ the tine -he infliéted the’ inju-’ 
ries upon “his wife; did net know what he 
was doing; or if he dtd not know that it was 
wTon gor’ “unlawful. - 

D. W. No. 1; ‘Sridhara Shetty, did not give 
ev pene ‘until: the trial in the. Sessions‘ 
C - He'said that he knew- the appellant 
sad ae him at “the. end of Nóvember -in . 
Kimmigowh sitting on a bench: in a Coffee - 
‘hotel. Phere’. were other people present ini: 
cluding a man ‘named Degu Bhandari; who- 


:' gave some rupeés to the appelant: The ~ 


witness said: that’ he told the appellant that’: 
P. W. Nb. 14 Had sent’ word that he (the. 
-~ appellant) should ‘be sent to‘ his- house es- - 
corted by two other persons and asked hira 
whether he was going to his wife’s~house at 
Kodappa (this is the name of the house where 
the’ deceased was living with P/W. No. 2). 
The appellant? replied that he ‘had been 
drugged, krutrima has been done to him ` 
and “went on ‘talking. The witness said he 
paid no-attention to this.. Upon being asked 
again where he inténded to go,-the appellant’ 


ts informed him that he was-going to Kodappa. 


„The witness Said: that he told tiv o men, Isthu:* 

and Babu, who were not called to’ give 
evidence, to take theeappellant and -leave ' 
him at Kodappa. Incidentally, P. Ws. Nos. 2 - 
_ and 3 when cross-examined aid that the 
, appellant: arrived alone> D. W.. No. 1 did” 
“ not remain long at the hotel or talk to? him’ 
much. When the appellant said: he’ would. 
go--to.. his ‘relations’ at Kodappa-he spoke” 
rationally, that he was now’and then all right 
and ‘talked ‘properly: “The only ‘matter to. 
- which this'“witness deposed showing abnor: , 
mality was the appellant’s reference to drugs | 
and krutrima and as he remained only a 
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“short time his statement that the appellant 
, was all right now and then, suggesting at 
* other times he was not, carries little, if f any, 
Weight. 

In the Sessions Court, the appellant: madh 
è lengthy stafement in the course *6f, which 
he said that. prior to the occurrence he WAS" 
not well and felt that his enemy- had ad- 
ministered evil drugs to him. Atthat time ` 
a man-named Aga Kala ` Dasu Chetty had. 
stolen a jewel. He had informed the Sub; 
Inspector who was responsible for the: theft 


.and ten days afterwards his illness grew. 
worse'and he had some fear and a Sênsationé K 


in his stomach. On one. occasion “when in 
the dark he felt, as ‘though he saw an appari: | 
tion like a big man. In the journey’ to 
Mulki in the bus he felt a ‘sort of ‘fear and. 
was uriwell. He Tost somé rupees which he. 
had on ‘arrival ahd asked P. W.NG. 14 ahit. 
others where they had gone: ‘The next day” 
he felt better. He referred to his stay with 
P. W. No. 14 and the visit to the hotel of 
Kinmigowli where he had taken food. He 
said two persons accompanied ‘him ‘to thé 
house where -his wife was, one a ‘Christian 
and the other a dark man. Hè felt a‘ chill. 
and was shivering as if he had’ fever. Oh 
arrival at the house, his wife and P. W. No:?.« 
asked him if he had fever. They applied 
some medicine to his head and gave>.lim fa > 
bath. The next day he said that P. W. No. 2 
and his wife told him that there was some: 
“talk that he had stolen the jewel. Later he 
said his wife alone told him this. At noon - 
his wife roused him from his sleep and asked ` 
him to’-take some -` food and then inquired’: 
about the stolen jewellery and at that time - 
The statement “then -con- 
tinues that he was unaware after this if he 
beat his-wife or not. There was no disagree- 
ment between them; he did not ask his 
wife for’ money; she had none; and that 
whenever she needed any he gave it to , hei. 
The-next day he was told by t the Police that, 
he ‘had killed-his wife and he said’ that. he 
had no recollection of doing sc. ‘P. W. No.2? 
and her son P: W. No. 3 bore feelings of 
enmity against him arising out of a mort- 
gage loan to be obtained from a batik, a’ dis- 
agreement over | a marriage ‘and a dispute 
regarding’ “money, and’ they had given evi- 
denċe against him‘ on account of. : this ani- 
` mosity. He added that-he fitst “became, awale 
of his surroundings düäřing the night when 
he was in the’ yard: with his legs. and. hands 
tied. The learned Sessions:Jid£e. Puli tothe 


‘appellant’ a large number of questions which; | 


more resembles cross-exainination’™ than ar- 


examination under s. 342, Criminal P. C. 
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P. Ws. ‘Nos. 2 and 3 denied the” appellants? under a delusion that a brother or cousin 


was-brought to the house by two men, that 


«had given him drugs and that krutrina’ had 


‘he was? all on arrival and had béén given “been done to him, and putting it at the 
treatment and a bath. These tivo witnesses; : highest, was acting upon some insane impulse 


„and P.W No. 5 said that he was in ‘his * 
“senses atd, alright. The evidence regarding 
“the occurrence is given by P. Ws. Nos. 2 and 


. 3; it was not suggested they were not speak-~ 


ing other than the truth. There is no reason 
to Teject théir testimony upon the appellant’s 
state and condition of mind. The- case for 
the appellant is that his conduct and be- 
_ haviour during the three days prior to and 
7 on the day of the occurrence shows that he 
was of unsound mind to a:degree that he 
was unable to distinguish between right and 
wrong. According to his own statement, he 
underwent a ‘black out’ at the time ‘of the 
attack upon the deceased and his memory of 
that event isa complete blank. There. was 
no evidence, indeed there was no suggestion, 
that previous to the period covered by the 
occurrence and the three days prior thereto 
or at, any time since, the appellant has shown 
any signs of mental derangement, his un- 
soundness of mind being ‘limited’ to those 
few days. In his statement, he gives the 
places to which he went during that time and 
his arrival at Kodappa house. “His statement 
` isatwvariance with the evidence of P. Ws. 
“Nos:!2"and 3-regarding his arrival’ with ‘two 
persons . and being given treatment and -a 
bath, but a conflicting statement is not ne- 


cessarily a-sign of insanity. He therefore, 


“had a, recollection of: his movements during 


this period. His reference to the loss of some. 


money at Mulki and his enquiries:of P. 
Wi, No. 14 what had become of it doubtless 


refers to the affair in the road to which this” 


ivitness spoke and the inference is sought to 


be drawn that his mind is a blank in respect. - 
Whilst this incident may - 


of that incident. 
have occurred, one is dependent. upon the 
accused’s “own ‘statement that he has no, re- 
collection of it, the suggestion being that 
this freak of memory is similar to his want : 
of recollection of the occurrence in the room 
where his wife.was killed. Ifhe was suffer- 
ing from unsoundness of mind, it is ‘un- 
likely it would have been manifest: only 
during the period of four days and ter- 
minated: immediately after the attack upon 
his wife, when,- for a short time, the ‘sug: 
gestion is that hey. :became a homicidal 
maniac. A 

ven accepting | the gliole of the aena: 


of. P. Ws. Wos. 1; Trand D: W. No. 1 of whom: : 
the first two witnesses deséribed: the conduct ~“ 


of the appellant as not quite normal, it 
shows he was strange and eccentric, he was * 
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When he struck P. W. No.14, but neverthe- 
less, his expression of regret shows he must 
have known he was then- doing what was 
wrong. P. W. No. 14 said that when he told. 
him of his financial troubles, he talked like -, 
a sane man and it: would seem with sub- 
stantial accuracy. D. -No. 1 said he 
spoke rationally when he said he’ was’ going’ 
to ‘his relations at, Kodappa house. His: 
cognitive faculties were therefore not ab- 
sent. When a man is worried with his 
affairs or distracted about money matters, 
as the appellant was, slight annoyance may 
rouse his anger which at other times ‘would 
be. left unperturbed and may cause him to 
lose his temper and do ap act even of viol- 
ence. - Can it be said that such a person is 
insane to a degree the section requires ? 
The appellant and the«leceased were in: the 
room for two hours prior to the occurrence: 
Their young children were with them but 
are too young to give evidence of what 
transpired. Whilst “there is no apparent 
motive for the appellant’s.act, it is not with- 
‘out some significance that the door was 
bolted from inside the room at the time and 
although there-is no evidence who secured 
the door the attack was made at a time when 
„entry into the room was obstructed and 
prevented. This factor is relevant also when 
¿considering the appellant’s knowledge: 
` absence of "motive and the violence used to 
cause the death of another alone are not 
-sufficient to establish that the assailant- “was 
insane at the time : see Emperor v. Gedka 
Goala (1); and the cases ited ins, the judg- 
“ment. 3 
The last-two matters requiring considera- 
tion are that the appellant appeared dazed 
and offered no.resistance when he Was secur- 
“ed after the occurrence. -It>is likely that 
. he would be dazed when hé Tealized. what, he 
“had doneand as five men broke into the” 
-room, in, such circumstances a man who is 
not out- of his senses would appreciate~the 
“futility of offéfing resistance. If the. appel- 
lant had exhibited: violence to, and fought | 
vith,.thesé, men, .such conduct might -well i 


reflect.: a. disordered. mind. If an inference ao 


zis to be drawn from his behaviour at this 
“time, it isithat he appréciated what he 
iad done and knew that resistance was use- 


less. i 
(1) 16 Pat. 333; 170 Ind. Cas.. 74; A L R 1937 Pat. 
363; 18 PLT 294; 10 R P.66; “38 Cr. L J 846; 3BR 
“690. 
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. Upon consideration of all the evidence, 
facts dnd circumstances,’ including ‘the ab- 
sence of an apparent motive and the appèl- 


lant’s conduct both béfore and after the - 


occurrence, it is not esfablished that he did 
not understand the nature and quality of his 
act. Although his behayiour may have been 
unusual and strange, he ‘was not’ suffering 
from wnsoundness of mind so as to be in- 
capable of knowing the nature of his act’ or 
that he was doing what.was either wrong or 
contrary to law when he put his. wife to 
death. - The defence under s. 84, I. P. O. 
should therefore fail... . | ee 
“The appellant inflicted grievous ‘injuries 
upon his wife with a wooden plank which 
was, by the way in which it was used, a 
dangerous weapon. The persistence of the 
attack evidenced by the number of injuries 
and the grievous nature of at least two of _ 
them show that when he was beating his 
wife he intended. to kill her. . Therefore the 
offence which he committed is murder. The 
absence of an apparent motive is material 
when the question of senténce is considered. 
The offence which :the appellant committed 
was not premeditated in any way and must 
have been the-result of impulse and temper. 
In these circumstances, I consider that al- 
though the assault was. a violent one, the 
proper sentence is one of transportation for 
life. T would therefore, affirm the conviction 


but redyce the sentence. - a : 
Patanjali Sastri, J—I regret. I am .un- 
able to agree with my learned brother in the 
conclusion he has arrived at. I would accept 
the appellant's plea of insanity and set-aside 
his conviction. The facts of the case’ have 
been fully stated in the judgment of. my 
learned brother which I hate “had ~ the 
advantage of reading and it is unnecessary 
to recapitulate them here. I would content 
myself with briefly. indicating the grounds 
of my decision. The appellant's. plea is 
based upon s. 84, I. P. C., and the onus of 
establishing it is on the appellant ; see s. 105,- 
Illustration (a), Evi. Act. The question for 
determination therefére is whether. the- 
appellant has: succeeded: in -proving that: 
when he killed his wife, he was incapable, 
by reason of unsoundness of mind, of know- 
ing the nature of the act or that he was doing 
what was either wrong or contrary to law. 
It may ‘be observed at once that the api 
„pellant was not -placed under any medical 
observation soon after the occurrence and 
we have thus no expert medical evidence 
relating to the cognitive faculties of his 
mind during the. period immediately follow- 
ing the occurrence. There is, however, 
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| sufficient . evidence, -in : my ` opinion; to 
establish the appellant’s plea of insanity. ` - 


‘In ‘the first place, there-is‘such a com- 
plete lack of apparent motive and the act’ 
of killing was done with such needless. 


‘fury and violence ‘that it is difficult- to 


regard itas the act of a person in ‘the’ un- 
impaired possession of his cognitive faculties, - 
especially as the deceased was the appellant's 
wife and it is. abundantly proved by the 
prosecution evidence itself that they -were 
living on quite affectionate terms. Some 
attempt was no doubt made by the prosecu- 
tion ‘to suggest a motive of a sort, namely 
that the. appellant had previously taken 
and sold the jewels of the-deceased for his 
own purposes and when he asked her on the 
morning of the day of occurrence to give him 
Rs.-25, the latter replied that if he returned 
‘what he took from her previously, meaning 


“the jewels, she would pay the sum required.” 


This is said‘to have so enraged the -appel- . 
lant that he killed her-in afury.- P. Ws. 
Nos. 2, 3 and 5 speak to this incident in the 
morning but the story is very thin and the 
witnesses themselves admit that even after 
the appellant took away the ‘jéwels of the 
deceased, “they were living on very affec- 
tionate terms. P. W. No. 2 the grandaunt 
of the deceased said: oF 

“Yes, the accused: was showing great affection to 
her. Kaveri never.complained’ to me.or to my hus 
band about’ the accused. They were, loving each 
other very much. Even about his having taken away 
her jewels, she never complained to -me-or to” any’ of 
us. The accused was also loving his children very 
much.” = > : 

P. W. No. 
said: 

-“Kaveri `did complain to me about the accused 
having sold- away her jewels and -having himself 
utilized ‘the proceeds. Yes, in spite of that both 
husband and wife were loving each other. Up till 
that Wednesday I have not - known of- any instance of 
the accused having beaten or ill-treated Kaveri on 
any other‘occasion.” - 

“This -evidence clearly ‘shows that there 
was no ill-feeling or misunderstanding due to 
the appellant having sold away his wife's 
jewels and it could not have possibly served 
as a motive prompting the perpetration of the 
deed. Then as to the appellant having asked 
his wife for Rs. 25, on the morning of the 
day of the occurrence, it is. difficult to accept, 
the evidence as it was admitted..by P. W. 
No. 5 that the deceased had no money at the 
time and that the appellant. also knew ‘that 

.cpse, it has 
been elicited from P. W. No. 2 hat the appel- 
lant did not show any signs of having got 
irritated by his wifes alleged’ answer to 
his demand for money. The attempt; there- 


5, the brother of the'deceased, _ 
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fore, on the part- of the prosecution to 
make out that the appellant’s act of kill-* 
ing his wife- was prompted by a rational 
motive must be held to have completely failed. 
and indeed, the learned Public Prosecutor 
made no such attempt before us. 

We have thus the spectacle of a loving 
husband and -an'- affectionate, father who 
had never been known to have beaten or 
ill-treated his wife on any previous occation 
suddenly killing her by battering . her 
head and body with a sitting plank in- 
flicting as many as twenty wounds and 
bruises. The post mortem certificate (Ex. K) 
describing the injuries shows that the appel- 
lant must have been seized with a frenzy 
of violence which led. him to deal blow after 
blow indiscriminately all over the body, and 
the doctor (P. W. No. 1) who conducted the 
autopsy gave it as his deliberate opinion 
that from the nature and number of the 
‘injuries: which he had examined, there 
must have been either some deep-seated 
motive or the man must have been insane. 
Comment was made that this was a- mere 
matter of opinion. 1 did not however under- 
stand the Public Prosecutor to argue that 
it is inadmissible in evidence. In M’Naghten’s 
case (2) the learned Judges who were con- 
sulted by the House of Lords expressed 
the view that a medical man who had been 
present in Court and heard the evidence 
might be asked as.a matter of science, whe- 
ther the facts, assuming them to be true, 
showed ‘a state of mind incapable of distin- 
guishing between right and wrong. If so, 
I do not see why the opinion of P. W. No. 1, 
who was a medical map and had himself 
seen the injuries on the body of the deceas- 
ed, should be rejected as inadmissible. Even 
apart from this opinion of P. W. No. 1,-L 
consider that the nature and circumstances 
ofthe appellant's act justify the inference 
that it must have been committed under an 
insane impulse when he was incapable of 
understanding what he was doing. This in- 
ference is supported by the evidence in the 
case relating to the abnormal behaviour of 
the appellant spoken to by P. Ws. Nos. 1 
„and 14 during the two days immediately 
preceding'the occurrence. P. W. No. 1 said 
that one or two days before the death of the 
deceased, he Saw the appellant at Mulki 
“behaving like a mad man.” He deposed: 

“I saw this accused prostrating before a passenger 
(in the bus) and talking ‘incoherently to him. His be- 
. haviour that Yay was not quite normal. - He was excit- 
ed. I could fot make out what he was saying to the 
passenger-...:..... told him (P. W. No. 14) about this 
incident—the accused behaving like a mad man,” 


(2) (1848) 10 Cl. & F 200; 59 R R 85. 
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mi examination he added : 

“The accused’s prostrating to the passenger was on 
the road. He did not lie flat on the pound Ha simply 
stooped and bent his head and touched the feet of the 
passenger so many times: He said ‘You are my saviour 
and so on’......... He would say. some words, now and 
then, touch the feet of the passenger and..then keep 
quiet and then he would say some words. ‘The words 
that I caught now and then, while he talked, were in- 
‘coherent and they made me understand that he was not 
in his senses.” ; "3 


It is true that this witness did not refer to 
this incident when he. was examined before 
the Committing Magistrate. But it must be 
remembered that he was not cross-examined 
on behalf of the appellant in that Court and 
though he might have voluntarily placed the 
information that he possessed before the 
‘Magistrate, no inference against his veracity 
could, in my opinion, be drawn from his 
It might well be that he 
thought that it is none*of his business to 
bring it to the notice of the Court. It might 
also be that he did not want to run the risk 
of his statement being discounted or disbe- 
lieved as something volunteered on accouni 
of his: supposed interest in the appellant. 
The learned Public Prosecutor stated quite 
fairly before us that he would not question 
the veracity of this witness on: the ground 
that-he failed to refer to . this incident when 
he gave evidence before the Committing 
Magistrate and argued only that taking his 
evidence to be true, it was uot sufficient to 
support a plea under s. 84, I. P. Q P.W. 
No. 14, also gave evidence as to the accused’s 
state of mind during the same period, 1. e., 
the two days prior to the occurrence. He is 
a resident of Mulki and he said that when- 
ever the appellant came there, he used to 
take his food in a hotel but stay in the wit- 
ness's house tluring the nights. This witness 
was examined for the prosecution to show the 
financial condition of the appellant at about 
the time of-the occurcence. In cross-exami- 
nation, howéver, certain important incidents 
throwing light on the appellant’s state of 
mind have been elicited. The witness said 
that on the night of the 26th, when the ap- 


-pellant came to his honse, the appellant was 
‘talking incoherently and- even talked non- 


sense. He expressed some fear and was say- 
ing that he was going to die. He said that 
“Thamma” (younger brother or cousin) had 
given him some medicine and after that he 
fad been keeping ill and was feeling a 
strange sensation in his head. On November 
27th witness saw the appellant acting and 
behaving like a mad man on the road in Mulki. 
Some one told the witness that the man who 
had slept in his house on the previous night 
was behaving like a mad man on the road, 
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whereupon the witness went and’ saw a large 
crowd round the appellant on the road where 
he noticed rupees lying, scattered. Some of 
the coins had been picked up by a Konkani 
and the witness picked’ up two which hdd 
been left on the road and took the appellant 
to his house. The witnessalso said that on 
hearing his voice, the appellant sat down on 
the road. ; 
After the appelant was taken to the house 
“at about 8-30 in the night, he suddenly got 
up and gave the witness a blow when the 
latter was talking to certain other persons in 
the room. After the appellant gave the blow, 
he attempted to run and the witness and 
another caught hold of him and brought him 
back tothe house. When asked why he beat 
the witness, the appellant did not talk at all 
for an hour; then he wept like a child and 
said that he was sorry, explaining that he 
beat the witness as the latter “appeared 
frightful” to look at. Later, in the course of 
the night, the appellaht ran down from the 
upper storey saying that he would jump into 
a well. The next morning, however, the ap- 
pellant was all right and left the house of 
the witness saying that he would go to his 
place. The witness accompanied him to the 
bus station and bought hima ticket to Kin- 
migowli where the appellant wanted to go. 
Finding one Deju Shetti also going to Kin- 
migowali, the witness asked him “to take the 
appellant to one Shridhara Shetti there and 
to request the latter to arrange for two men 
to escort the appellant to this place. In view 
of these statements of the witness the prose- 
cution obtained permission to cross-examine 
him. All that was elicited in such cross-exami- 
nation to shake his credit was that he did not 
_ refer to these incidents when he «vas examin- 
ed before the Committing Magistrate. He 
explained the omission by saying that the 
prosecuting inspector in that Court did not 
ask him what all talks passed between him 
and the appellant but asked him only to say 
what the appellant told him about his finan- 
cial difficulties and to answer only questions 
that were put to him.e The witness denied 
thatthe appellant was his particular friend. 
He added that only occasionally the appel- 
lant would go off his head and would think 
and think and talk incoherently, but most 
of the time during his stay on that occasion, 
the appellant was all right. As in the case 
of P. W. No. 1, the learned Public Prosecutor 
said that he was not prepared to impeach the 
testimony of this witness on the ground of 
his failure to refer to those incidents before 
the Committing Magistrate but only urged 
that it did not assist the appellant any more 
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than the evidence of P. W. No. 1 to bring 
ee within the exemption under s. $4, 
The learned Public Prosecutor contended, 
placing reliance upon Emperor v. Gedka 
Goala (1) that it is only unsoundness of mind 
which materially impairs the cognitive facul- 
ties of the mind that can form a ground of 
exemption under s, 84 and that neither the 
apparent lack of motive nor the particulars 
of the appellant’s behaviour as described by 
P. Ws. Nos.1 and 14 on the two days im- 
mediately preceding the occurrence are 
sufficient to bring the case within that sec- 
tion. Itisno doubt well-settled that unless 
the unsoundness of mind pleaded is such as 
to render the accused incapable of understand- 
ing the nature of the act with which he is 
charged or that what he was doing was wrong 
or contrary to law, he is not excused from 
criminal responsibility. It is also true to 
say that a mere lack of apparent motive 
for the deed does not necessarily or always 
lead to an inference of intellectual aberra- 
tion or insanity, but a total lack of an 
apparent motive may in some cases taken 
along with other facts legitimately give rise 
to an inference that the act was done under 
an insane impulse: see Subbigadu v. Emperor 
(3). Similarly, it is true to say, as was said 
by the learned Judges in.the case referred 
to above that a crime is not excused by its 
own atrocity. This indeed isatruism. But 
can it be said that the nature of the act or 
the mode of perpetrating it can under no 
circumstances be taken into account in con- 
sidering a plea of insanity? It may be that 
as a rule of prudence, Courts will be slow 
to infer from such material that the person 
committing theact was not conscious of its 
criminality. But I can see no warrant for 
laying down, asa rule of evidence that one 
must look outside the act itself for the 
evidence as to how much the accused knew 
about it. The truth is that in dealing with 
all such cases no general rule can be applied 
and the only proper course to adopt is to 
decide each case on its own peculiar facts 
bearing in mind, of course, that the point 
for determination is whether the evidence 
before the Court is sufficient to establish ` 
that the person charged with the offence was 
not conscious of the nature of the act he 
was doing or that he was doing what was 
wrong or contrary tolaw. It will be seen 
that in the case referred to above, the evi- 
dence showed that at the time he@ommitted 
(3) 49M LJ 598; 91Ind. Cas. 78; A IR 1925 Mad, 


1238; 97 Cr. LJ 46; (1925) M W N 649; 2 L W 
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the offence, the accused 


“knew what killing was and meant to,do it, knew è 
what he had done already, knew who was his brother 
and his sister-in-law and where they lived and the 
way to that place.” 

In the present case, not only is there 
nothing to shów that the appellant. was 
aware of what he was doing but the extracts 
given above, from the evidence of P. Ws. 
Nos. Land 14 as wellas the conduct of the 
accused immediately after the occurrence 
wonld seem, tomy mind, to show that the 
accused was incapable by reason of his mental 
aberration of knowing the nature of his act. 
His incoherent talk to a passenger in the bus 
which led P. W. No. 1 who was a medical 
man himself, to think that the appellant 
“was. not in his senses,” and his abnormal 
behaviour to repeatedly stooping and touch- 
ing the feet of the passenger ona public 
road “so. many times,” hailing him as his 
saviour certainly show that his reason was 
affected at the time, and his conduct in 
throwing. rupees on the road is a strong 
indication that he was not conscious of what 
he was doing. No doubt, P. W. No. 14 said 
that he did not see the appellant throwing 
rupees on the road but his evidence leaves 
no reasonable doubt that.the act of scattering 
the rupees which had attracted a crowd 
round the appellanton the road was an act 
of the appellant. The learned Public Pro- 
secutor urged that the impression formed 
by P. W. No. 1 about the mental condition of 
the appellant cannot be .accepted as correct 
as itis not warranted by what the witness 
said he observed and heard with reference to 
the behaviour and utterances of the appel- 
lant. It was said that the appellant’s conduct 
towards the passenger is not an uncommon 
way among villagers of expressing gratitude 
for help rendered and that the words which 
the witness said he heard from the appellant 
did not indicate that the appellant’s talk 
was incoherent or that he was.not in his 
senses. I cannot agree with this criticism. 
Surely ib is a .strange-way, either for vil- 
lagers or townsfolk to express gratitude by 
stooping and touching the feet of a helper 
“so many times” ona public road with in- 
tervals of silence; and as for incoherent 
talk the witness does not say that the words 
he was able to quote from his recollection 
three months later were all the words he 
heard the appellant utter on the occasion 
of such .a casual incident. The impression 
which thg witness says definitely he formed 
from.the conduct and utterances of the 
appellant that the latter was ‘behaving like 
a mad man” and “was -not in his senses” 
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goes a long way, in my judgment, to support 
the appellant’s plea of insanity. Fe 
The’ learned Public Prosecutor albo laid 


‘stress on the statement of P. W. No. 14-that 


the appellant attempted to run after beating 
him and later expressed regret, as indicating 


‘the appellant’s consciousness that what he 


did was wrong. But it is: significant that 
when the appellant was asked why he beat 
the witness, he did not give any reply at 
all for an hour and then wept like a child 
and expressed regret saying that he struck 
the witness because he was frightful to look 
at. The attempt to run away might have been 
therefore due to the “frightful appearance” 
of P. W. No. 14 in the eyes of the appellant, 
and the expression of regret which followed 
-only after an hour'of dazed silence in spite 
of questioning, is more consistent with the 
absence of cognitive facalties at the time ~ 
when he struck the blow than with posssssion 
of such faculties. : 

Turning next tothe appellant’s conduct 
on the day of the occurrence, he said in the 
course of his examination by the learned 
Sessions Judge that after his wife roused 
him at about noon when he. was sleeping 
and served him food and questioned him 
about some stolen jewels, his mind became 
a perfect blank and when he became aware 
of-his surroundings in the night he found 
himself placed in the yard, his hands and 
legs tied, with people crowding round him 
and talking. The appellant also stated that 
he did not know if the door-of the room in 
which the deceased was killed was bolted 
from inside or not, or if the door was- forced 
open or not, and that he was not aware 
whether Bogga Shetty (P. W. No.7) and others” 
caught hold of him, tied his hands and feet 
and kept him inthe yard. This statement , 
of the appellant receives some support from 
the admission of several prosecution wit- 
nesses in cross-examination that when the 
appellant ‘came out of the room and was 
tied after the occurrence, he did not offer 
any resistance. P. W. No. 6 said: 

“When the accused came out-after I forced open 
the ‘door, he did not trye to run away. He quietly 
submitted when we tied him and did not offer 
resistance. I did not ask the acctised why he beat 
his wife.” 

P.W.-No. 10 said: . ` a: 

“When we caught and tied the accused after he 
came out after the door .was broken open, he did 
not offer resistance. He made no attempt to escape 
from our hold ‘and to run away. We ourselves tied 
him to avoid his escaping and -running away. We 
tied him up, because we were afraid that he might 
beat somebody else.” 

P..W.:No. 7 no doubt spoke to some re- 
sistance on the part of the-appellant at the 
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time but in the face of the clear admissions 
of P. W.No..6 and P. W.No. 10 in their 
cross-examination, it must be taken that the 
appellent offered‘no resistance when his 
hands and feet were tied and he was taken 
and placed in the yard of the house where he 
remained until the Sub-Inspector of Police 
came and arrested him in the afternoon of the 
next day. It is no doubt true that there were 
so many persons present when the appellant 
came out of the room and his attempt to 
resist would have been ineffectual and though 
it is possible that the non-resistance might 
be due to the realization of this fact, I think 
it is more probable that it was due to a 
blank mind, for, it would be a natural in- 
stinct of a sane person in the situation of the 
appellant to try to escape without pausing 
to think whether such an attempt would be 
effectual or otherwise. And it is somewhat 
remarkable that if fhe appellant was quite 
vall right, as the prosecution witnesses would 
have the Court believe, that none of the 
persons who came on the scene ever attempt- 
ed to question him regarding his apparently 
unaccountable couduct in killing his wife. 
Even the brother of the deceased (P. W. No, 5) 
did not ask him the reason why he beat his 
wife to death. He said: 
“It struck me as strange that the accused should 
have beaten and killed her, knowing that he and 
his wife were affectionate before that. Yet, I did 


not ask the accused, what I am to ask, after he 
has killed hèr ?”? 


None of the witnesses said that he asked 
the appellant why he committed the deed. 
This somewhat strange conduct lends coun- 
tenance to the suggestion made for ‘the 
defence that the prosecution witnesses were 
aware at that time that the appellant did 
the act when he was not in his senses and 
that they tied him hand and foot lest he 
should inflict injury on others, though they 
denied this.at their examination. The learn- 
ed’ Public Prosecutor drew attention to the 
circumstance that the appellant had bolted 
the door of the room before committing the 
crime and argued that this was an act of 
preparation showing that the appellant was 
conscious of the crimihality of the act he 
was about to perpetrate. The argument 
would have force if there was clear evidence 
to show that the appellant bolted the door 
from inside just prior to the ach by way of 
Preparation for it. All that the evidence 
discloses, however, is that the appellant and 
the ‘deceased had been in the room for about 
two hours before the occurrence and that the 
room was found bolted from inside when 
other persons came to the spot on hearing the 
cries of the deceased. It may well be that 
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the deceased bolted the door for privacy or 

. that the appellant did so for the same reason 
before the idea of killing his wife ever occur- 
red to him. This circumstance cannot there- 
fore be relied upon as definitely pointing to 
the appellant’s knowledge of the nature of 
the act. ` 

Lastly, the Public Prosecutor referred to 
the evidence of P. W. No. 15, the Sub-In: 
spector, who said the appellant appeared 
quite normal when he was examined as a 
witness in the course of investigation of a 
theft case about six days prior to the occur: 
rence, and also from the time when the 
witness arrived at the scene of occur- 
rence till the time he got the appellant 
remanded, and argued that the appellant’s 
case of mental aberration only during the 
three or four days about the time of the 
occurrence was highly improbable. I am un- 
able to see any force in this contention. Tem-! 
porary fits of insanity which come all of a 
sudden and disappear after a short while are 
by no means uncommon. Indead, the evi- 
dence of P. Ws. Nos. 1 and 14 shows that 
even during this .period the appellant had 
perfectly lucid intervals. The evidence of P. 
W. No. 15 and of some of the other prosecution 
witnesses who say that he appeared all right 
when they saw him either before or after the 
occurrence is not therefore necessarily in- 
consistent with the truth of the appellant’s 
case. On the whole I am of opinion that the 
appellant must be held to have killed the 
deceased under an insane impulse without 
understanding the nature of his act, and must 
therefore be acquitted. 

[On difference of opinion between Gentle 
and Patanjali Sastri, JJ. the case was posted 
before King, J.] 

King, J.—The accused in this case, one 
Sankappa Shetty, has been convicted by the 
learned Sessions Judge of South Kanara for 
the murder of his wife, Kaveri, on Novem- 
ber 29, last and has been sentenced to death. 
He is about 35, she was about 24 years of 
age. They had been married for eight years 
and had four children of which the youngest 
was about 18 months old. That child had 
been born in the house of Kaveri's family in 
Kuthethur and since its birth the husband 
and wife had not been living together. 
The evidence however is that this fact was 
not due to any estrangement, but to 
financial reasons; and that the accused 
frequently came and stayed with his wife 
for some days. It was on such a fisit that 
accused last went to Kuthethur -on Novem- 
ber 28. On the early afternoon of the 29th, 
accused and his wife were alone in a locked 
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room ‘together. Cries were heard coming 
from the room and when the witnesses: br oke 
open the door they , found Kaveri still alive, * 
and her body covered with injuries, found 
at the post mortem to be twenty in number, 
ten of them being on the head.. ‘Accused 
was seized and kept tied up until in due 
course report was made to the village 
Munsif.and the Police arrived. Kaveri died 
within a very short time. The accused did 
not deny at his trial that he was alone with 
his wife at the time when she was killed but 
put forward the plea of insanity and stated 
that he had no recollection whatever of what 
happened. The learned Sessions Judge has 
rejected this plea. Whether he was right or 
wrong In this rejection. is the only point at 
issue, before me. ` 

. The burden of proving insanity is cast 
upon the ‘accused by =. 105, Evi. Act, and 
under s. 84, P. Ga he must prove ' 
that at the time of the killing he was by 
reason of unsoundness of mind, incapable of 
knowing the nature of his act or that he 
was doing what was wrong or contrary to 
law. His case is sought to be made out in 
the following ` way: (t) by a consideration of 
the circumstances attending upon the actual 
offence; (ii) by medical evidence; (iit), by 
the evidence of P: W, No..14; (iv) by the evi- 
dence of D. W. No. 1; and I will deal with 
each of these in turn. In regard to the first 
point stress is laid upon the “lack of motive 
or of adequate motive, the exceptionally 
brutal nature of the attack, and upon the 
fact that upon discovery the accused made 
no serious attempt to escape. That there 
was lack of adequate motive is clear, but 
everyone who has to do with the adminis- 
tration of criminal justice in this country 
is unfortunately aware that the commis- 
sion of crimes of violence, including murder, 
as the result of the..most trivial quarrels 
is all too common. It is also clear that 
accused might well have achieved his pur- 
pose with a P lesser degree of violence, but 
vere again experience amply proves that once 
an offender has lost-control of his temper he 
gives way unrestrainedly to his passion, with- 
out any thought for what may or may not be 
precisely necessary to carry out his intention. 
That the accused made no serious attenipt to 
escape on discovery was Ma doubt .due to the 
fact that five men were there to'seize him 
and the weapon he had used was no knife, 
but’ only a wooden, footstool. It is further 
argued. fpr the accused that he appeared to 
be dazed) but this, I think, is natural enough 
upon any view of accused's state of mind 
when he committed the act.’ No doubt there 
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is nothing positive in the evidence relating to 
accused’s conduct: to prove cqnclusively that 
he was able to think of his position and make 
rational decisions—but this evidence standing 
alone, is equally” inconclusive i in favour of 
accused’s plea. 

The medical evidence was’ given by `P. W. 
No. 1, the officer in charge of the Local Fund 
hospital at Mulki. So fai as it deals with 
insanity as a branch of medical jurisprudence 
it is of no value whatever. He quotes no 
text books but gives it as his opinion that a 
husband who inflicts so many injuries with- 
out a deep-seated motive must be insane— 
and he says this without any reference to the 
knowledge referred to in s. 84. He, however, 
also déscribes an incident which occurred 
on Nevember 26 when he saw the accused 
prostrating himself before 4 man and talking 
incoherently to him. I do not think P. W. 
No.'1’s evidence—which may be accepted as 
true—is of any ‘assistance to the accused. 
Whether talk is incoherent or not is a matter 
of opinion. P. W. No?1 heard only snatches 
of the conversation and the statements which 
he heard are by no means incoherent. These 
statements and accused’s action are quite 
consistent with the theory that accused was 
deeply grateful to another man for help ren- 
dered, and was expressing his thanks to him. 
There is no evidence at all to show that the 
man was a stranger, or the help rendered a 
delusion. ° 

P.W. No. 14 is a landholder of Mulki. 
His evidence is that accused came to him on 
the evening of November 26 and stayed 
until the morning of the 28th. He says that 
during this time ‘the accused fr equently talk- 
ed incoherently; once accused a relation of 
having given him medicine which made him 
ill; once gave him a blow and fell to weeping 
and did. not reply for,.an hour when asked. 
why he had done so, and said finally it was 
because the witness looked frightful. He 
also said-he would jump into a well, and once 
on the 27th took out Rs. 17 and scattered 
them on the roadside. ‘When he left, the 
witness bought a bus ticket for him, and gave 
him in char ge to. one Deju Shetti with in- 
structions to see that he got safely home. 
Now this evidence; if believed, certainly re- 
veals some measure of eccentric conduct on 
the part of the accused but the learned 

essions Judge does not believe it. He points 
ont, ‘that; according to the witness himself 
accused was able to speak quite rationally, 
about his cultivation and his fianacial diff- 
culties and that the witness took no steps to 
inform others about or protect himself against 
pele further violence from the-accused. 


4 


344 


For these and for other reasons which I shall 
mention later, f agree that the learned Ses- 
sions Judge was right in rejecting this evi- 
dence, however, respectable the social posi- 
tion of the witness may be. . 

D. W. No. 1 isa cultivator of Mennakettu, 
and the president of the Panchayat Court in 
that village. His evidence is that he arrang- 
ed on what must have „been November 28 
to send accused to his wife's house. He was 
told by oné Degu Bandari that accused was 
unwell. He called two men Isthu and Babu, 
and told them to take accused to his wife’s 
house and to tell its inmates that he was sick. 
Accused told him that he was the victim of 
witchcraft, but the witness paid very little 
attention to his remark, and was unable to 
say positively whether accused’s talk in gene- 
ral was coherent or not. Neither Degu 
Bandari nor Isthu nor Babu was called as a 
witness to support*him. In these circum- 
stances it is not surprising that the learned 
Sessions Judge thinks,his evidence of no im- 
portance. . 

I may now state that, apart from the lack 
of corroboration to which reference has al- 
ready been specifically made I am unable to 
believe P. W. No. 14 or D. W. No. 1 in so far 
as they seek to establish insanity because if 
their evidence were true, further corrobora- 
tion should inevitably have been available. 
If we take the evidence for the accgised at its 
best, we have in this case proof of delusions, 
and of some degree of eccentric conduct ex- 
tending over the extremely short period of 
three days (November 26 to 28). There is 
no proof of any form of insanity or eccen- 
tricity before November 26; no proof of any 
accident or shock or any other event which 
might have brought on insanity; and no indi- 
cation whatever of anything abnormal during 
the Police investigation, the period of accus- 
ed’s detention in jail, the preliminary in- 
quiry, or the trial. I do not wish to be too 
dogmatic on the very difficult subject of in- 
sanity, but I feel convinced that it is impossi- 
ble for manifestations of an insanity so 
serious as to result in the killing of a wife, to 
be confined to these confparatively trivial in- 
cidents over a period of only three days—and 
for the witnesses to such incidents to be con- 
fined to comparative strangers. And even 
on November 28 and 29 themselves it is 
to be noted, we get no indications at all 
(apart, of course from the murder) of eccen- 
tric conduct on the part of the accused as it 
appeared to his wife and her relations. The 
Kuthethur witnesses are unanimous on this 
point. It is argued that they are so deter- 
mined to see that accused suffers the penalty 
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for his crime that they are wilfully suppress- 


. ing evidence which would help him to estab- 


lish his plea. I am unable to take this view 
of their evidence and must point out’ on the 


‘contrary that all are anxious to emphasize 


that accused and his wife were on good 
terms. | 
For the reasons which I have given I am 
thus of opinion that the learned Sessions 
Judge was justified in not accepting the evi- 
dence of P: W. No. 14 and D. W. No.1. 
Even if it were accepted as true, it would 
still in my opinion be insufficient to prove 
accused’s plea. Delusions about the witch- 
craft and poisonous medicine may have been 
mentioned—there is nothing whatever to 
connect these with accused’s wife. Accused 
himself does not say who it is who has prac- 
tised witchcraft upon him. Surely if insani- 
ty be the cause of this crime it is explicable 
only on the hypothesis that accused was ac- 
tuated by homicidal mania, or killed his wife 
under the delusion that she was not his wife 
at all, or that he was bound to kill her for 
some reason or other. Of homicidal mania 
there is really no trace in the evidence. The 
‘blow’ to P. W. No. 14, if given, must have 
been a trivial one. Of any delusion concern- 
ing the identity or actions of accused’s wife, 
there is clearly no trace. I find accordingly 
that the accused has been rightly convicted 
for murder. I think, however, that this is a 
case which does not call for the extreme 
penalty of the law. There cannot have been 
any premeditation—and I feel sure that the 
accused must have received what he felt to 
be considerable provacation before he attack- 
ed his wife in the way he did. I accordingly 
in confirming the conviction commute the 
sentence into one of transportation for life. 
N.-S. Sentence commuted. 
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Tuom C. J. AND Ganca NATH, J. 
RAMGOPAL SRINIWAS—P taintirF— 
APPELLANT 

versus . 
NET RAM AND ANOTHER— DEFENDANTS 
RESPONDENTS 

Partnership Act (IX of 1932), ss. 74 (b), 69—S. 74 
(b), scope of —Whether limits exemption from opera- 
tion of s.69 only to pending proceedings, 

Sub-section (b) of s. 74, Partnership Acp, relates to 
those legal proceedings or remedies which were open to 
a party in respect of any right, title, interest, obligation 
or liability which had already been acquired, accrued or 
incurred before the commencement of the Act. It does 
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not, limit-the exemption from the operation of s. 69 only 
to pending proceedings. 160 Ind. Cas. 277 (1), not ap- 
proved. oe ` 

Messrs. Shiva Prasad Sinha and Chatur- 
bhuj Sahai, for the Appellant. fa 
_ Messrs. N. P. Asthana, H arnandan Prasad 
and Kamla Nandan Prasad, for the Respon- 
dents. 


Judgment.—This. is a plaintiff's appeal 
arising out of a suit in which the plaintiff, 
an unregistered firm, sued for the price of 
certain goods supplied to the defendants. The 
only question raised in this appeal is as to 
whether s. 69, Partnership Act, applies to the 
plaintiff’s suit. Section 69 prohibits unregis- 
tered firms from suing to recover money due 
to them for goods supplied. Section 74 of the 
Act, however, is to the effect : 

“Nothing in this Act or any repeal effected thereby 
shall affect or be deemed to affect (a) any right, title, 
interest, obligation or liability, already acquired, ac- 
crued or incurred before the commencement of this 
Act, or (b) any legal proceeding or remedy in respect 
of any such right, title interest, obligation or liability, 
or anything done or suffered before the commencement 
of this Act,” 

Learned Counsel maintained that in view 
of these latter provisions the learned Civil 
Judge was not justified in dismissing the suit 
because the plaintiff was an unregistered 
firm. The learned Judge found upon a con- 
sideration of the evidence that the plaintiff 
firm was not a joint family firm and thats. 69 
therefore applied to the case. 

_ There has been some divergence of opinion 
in this Court and in other High Courts in 
India as to the effect of s. 74, Partnership Act. 
We have considered the decision in this Court 
in Danmal Parshotamdas v. Baburam Chhote 
Lal (1). In that case Bennet, J. expressed 
the view which does not appear to have been 
shared by Sulaiman, C. J. that s. 74 (b) re- 
lated to legal proceedings instituted before the 
commencement of the Act. In our jyadgment 
this construction of the provision is not sound. 
The word “pending” does not appear in the 
sub-section. The sub-section in our judgment 
relates to those legal proceedings or remedies 
which were open to a party in respect of any 
right, title, interest, obligation or liability 
which had already been acquired, accrued or 
incurred before the commencement of the Act. 
This in our judgment is put beyond doubt 
by the opening words of the sub-sectiou, 
‘“any legal proceeding or remedy.” If the 
intention of the Legislature had been to ex- 
empt from the operation of s. 69 only pro- 


ceedings which had been instituted, the open- ` 


ing wordshyould have been “any legal pro- 
ceeding pending or remedy taken.” The 

(1) 58 A 495; 160 Ind. Cas. 277; A IR 1936 All. 3; 
(1935) A L J 1245; 1936 AL R76; BRA 588. a as 
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words “pending” and “taken” do not appear.. 
The provision seems tous tq be perfectly . 

*clear and straightforward and we see no 
reason to introduce into the section words 
-which the Legislature must -be taken to have- 
deliberately omitted. : a 

In the result the appeal is allowed and the 
order of the learned Civil Judge is set aside. 
The learned Judge dismissed: the suit, upon 
the ground that the plaintiff firm was not 
entitled to sue. He did not go into the merits. 
of the case. The record will be returned ac- 
cordingly to the lower Appellate Court with 
a direction that the appeal be admitted to its: 
original number and disposed of according 


to law. The appellant firm is entitled to its- 
costs. ` = 
So, Appeal allowed. 


BOMBAY HIGH COURT ; 
Criminal References Nos. 98 to 112 or 1940 
i October 3, 1940 i 
BROOMFIELD AND WASSOODEW; JJ. 
EMPEROR—PROSECUTOR 
versus 
CHAMPAKLAL CHUNILAL BANKER—: 
ACCUSED 
Criminal Procedure Code (Act V of 1898), s. 234—. 
Criminal casgs, when can be consolidated and tried 
together on same _evidence—Bombay Municipal 
Boroughs Act (XVIII of 1925), s. 159—What is to 
be proved under s. 159, stated—W aste watereof dyeing 
and bleaching department of mill, if necessarily 
offensive—Secretary of mill is not as such liable to- 
be convicted under s. 159 as having control over pre- 
mises. . 
Criminal cases cannot like civil suits be consolidated’ 
and tried together on the same evidence except within 
the limits as tothe joinder of charges laid down in the 
Criminal P. C.° Hence, where there are a series of 
complaints of an offence alleged to have been committed 
on different occasions it is not permissible to the 
Magistrate to hear the evidence and write a judgment 
in one of the cases and then proceed to pass merely con- 
sequential orders in other cases. Emperor v. Panu- 
bhai Laljibhai, Cr. Revn. No. 267 of 1938, relied on. 
Under s. 159, Bom. Municipal Boroughs Act, it has 
got to be proved, firstly, that the accused is a person, 
who has the building or land under his control, 
secondly, that he allowed ehe water to run upon any 
street, land or space, and, thirdly, that the water was 
or was likely to become offensive. Waste water of the 
bleaching and dyeing departments of a mill would not 
necessarily be offensive or likely to become offensive 
in the absence of any proot. i 
. The secretary of a mill is not as such liable to be 
convicted under s. 159 as being in control of the pre-" 
mises. Prima facie, the secretary ofa mill would be 
a person to attend to the office and clerical work, but 
he would certainly not be a person to control the work- 
ing of the mill or to see in what manner the waste 
water isto be discharged. That would-be for the 
manager. If the secretary of the mill has control of 
the mill, there ought to be evidence to that effect. 
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“Or, Refs. made by the Sessions Judge, 
Ahmiedabad. - 


Messrs. S. T. Desai and M. H. Chhatra- 
pati, for the Accused. 
Mr. J. C. Shah, for the Complainant. 


Broomfield,J.—These are references from 
the Sessions Judge of Ahmedabad in 15 cases 
‘in which the Additional Stipendiary First 
‘Class Magistrate, Ahmedabad convicted one 
‘C. C. Banker, said to be the secretary of the 
New Manekchowk Mill at Ahmedabad, of 
«offences under ss. 159 and 160 Bom. Muni- 
‘eipal Boroughs Act (Bom. XVIII of 1925). In 
‘nine cases: the prosecution was under s. 159 
‘Which renders punishable the act of causing 
‘or allowing the water of any sink or sewer or 
any other liquid or other matter which is or 
which is likely to become offensive, from 
any building or lang under the control of the 
accused, to run, drain, or be thrown or put 
‘upon any street or open space. In the other 
‘six cases the charge was under s. 160 which 
makes it an offence for the owner or occupier 
‘of any building or land to keep or allow to 
‘be kept for more than 24 hours, or otherwise 
than in some proper receptacle, any dirt, 
dung, bones, ashes, night soil, etc., in or 
upon such building or land. It appears that 
at the suggestion of the defence Pleader the 
learned Magistrate recorded evidence in one 
-of the cases only, which is the subject of the 
first of these criminal references, No. 98. 
Having eonvicted and imposed sentence in 
that case the Magistrate then passed orders 
‘In the other cases without recording any fur- 
ther evidence. As the learned Sessions Judge 
says, this procedure is not contemplated by 
the-Criminal P. C. and is clearly illegal. We 
had to deal with the same kind of illegality 
in another case, Criminal Revision No. 267 
of 1938, decided on October 6, 1938, by 
Broomfield: and Macklin, JJ., Emperor v. 
Panubhai Laljibhai from the 
abad District not very long ago, and as it 
appears that the Ahmedabad Magistrates are 
under a serious misapprehension as-to their 
powers in this respect, it is desirable to re- 
‘peat what was said in the judgment in that 
‘case, which applies exactly to the present 
‘case : i 

“We -agree with the learned Sessions Judge of 
Ahmedabad that when you have a series of complaints 
-of an offence alleged to have been committed on four- 
teén different occasions it is not permissible to do as the 
Magistrate in this case did, viz., to hear the evidence 
and write a judgment in one of: the cases and then 
proceed to pass merely consequential orders in the other 
cases. Criminal cases cannot. like civil suits be con- 
‘solidated and tried together on the same evidence 


except within the limitsas to the joinder of charges laid 
‘down in the Criminal P. C. It would have been per- 
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missible for the-Magistrateto try the charges in groups 
of three, and I may say incidentally that I should have 
thought it quite sufficient fór all practical purposes if 
the Municipality had restricted theinselves to lodging 
three or‘at the most six complaints. However, that may. 
be, the Magistrate’s procedure is-plainly. illegal and the 
illegality is not cured by the fact that. the acctsed’s 
Pleader appears to have consented to the procedure 
adopted.” - 


In the present ċase it appears tħat the de- 
fence Pleader suggested the adoption of this 
procedure. That makes no difference. It is 
plain therefore that the conviction of ‘the 
accused in all the cases in which no evi- 
dence was recorded, that is, the cases which 
are the subject of references Nos. 99 to 112 
of 1940, must be set aside and the “fines and 
process fees ordered to be paid must be ré- 
funded to the accused. The learned Sessions 
Judge has also recommended ‘that the con- 
viction in the first case (No. 98), in which 
evidence was recorded, should also be set 
aside. He points out quite correctly that 
under s. 159, Bom. Municipal Boroughs 
Act, it has got to be proved, firstly, that the 
accused. is a person who has the building or 
land under his control, secondly, that he 
allowed the water to run upon any street, 
land or space, and, thirdly, that the water 
was or was likely to become offensive. He 
says in his letter of reference that there is no 
finding of the Magistrate on any of these 
points. The accused denied that he was the 
secretary of the mill; evidence was given to 
show that he was; the Magistrate held that he 
was; and on the strength of that finding, ac- 
cording to the learned Sessions Judge, he 
convicted the accused. ° : . 


Mr. J. C. Shah, who appears for the Muni- 
cipality which was the complainant in these 
cases, disputes the statement of the learned 
Sessions Judge that there is no finding of the 
Magistrate on points Nos. 2 and 3. He says 
that the first sentence of the order shows that 
the accused was charged with having dis- 
charged waste water of the bleaching and 
dyeing departments on the street land and 
thus committed an offence punishable under 
s. 159, and that further on in the judgment 
the Magistrate said: “Here the offence has 
been committed as supported by the prosecu- 
tion evidence.” Itis by no means clear, I 
think, that the particulars of the charge have 
been stated sufficiently clearly to make it to . 
appear that the learned Magistrate had ap- 
plied his mind to the nécessary ingredients 
of the offence. ‘‘Waste water’ would not 
necessarily be offensive or likely tp become 
offensive, which is what the section requires, 
and the Magistrate’s statement that the pro~ 
secution.evidence justifies a conclusion that 
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the offerice had been committed - hardly. en- 
ables one to say that the necessary ~ évidence 
as to the offensive character of the wasté 
water had: been produced. However it is 
not necessary to “deal with the matter on 
points. Nos. 2 and 3° ` hae 

It is quite clear from the learned Magis- 
trate’s judgment that he did not apply his 
mind’ to the question whether the accused 
was.a person who had the building or land 
of the mill under his control. Mr. Shah has 
not suggested that there was any evidence 
produced to show that he had such control. 
He says that the secretary is an officer of the 
company and that the Magistrate may have 
assumed that as secretary he was liable to be 
convicted. It may well be that the Magis- 
trate did make this assumption, but if he did, 
it was a wrong assumption. It was recently 
pointed out by this Court in Criminal Refer- 
ence No. 71 of (1940, decided on July 30, 
1940, by Beaumont, C. J., Emperor v. Jagan- 
nath P. Thakar that the secretary of a 
mill was not assuch liable to be convicted. 
under s. 159 as being in control of the pre- 
mises. The learned Chief Justice said in that 
case : 

“Prima facie, the secretary of a mill would be a 
person to attend to the office and clerical work, but he 
would certainly not be a person to control the working 
of the mill orto see in what manner the waste water is 
to be discharged. That would be forthe manager. If 


the secretary in the case of this mill has control of the 
mill, there ought to be evidence to that effect.” 


In'the present case also there is no pre- 
sumption that the accused as secretary was 
in control of the premises, and, as far as we 
can See, no evidence to that effect was pro- 
duced. In this case also.therefore we agree 
with the learned Sessions Judge that the con- 
viction cannot stand. In the case which is 
the subject of reference No. 98. of 1940 the 
conviction is set aside and the fine and pro- 
cess fees must be refunded to the accused. 


So i Conviction set aside. 





ALLAHABAD HIGH COURT 
` First Appeal No. 104’of 1939: 
“October 3, 1940 : 
IQBAL AHMAD AND VERMA, JJ. 
B. RAMMAN LAL—ApPpELLANT 
hs tee te ae Versus — 
RAGHUNATH SHANKER AND ANoTHER— 
f RESPONDENTS at 2 
U. P. Eneumbered Estates Act (XXV of 1934), 
ssi 13, 9, 14, 4 — Application under 9.4—Issue of 
notice. under s.. 9— Alleged creditor denying to be 
creditor and claiming to be lessee of applicant’s mahals 
and claiming ‘protection `of- possession during term of” 
leasée—Claim, if falls'‘under s. 11—Whether must file 
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fresh claim after notice .under s. 11_Deed—Construe- 
tion —Zarepeshgi lease and usufYuctuary mortgage— 
Distinction — Transaction heldlease and hynptheca- 
tion clause did not change ts character edse = 
Terms ‘of deed should be looked to, to ascertain charac- 
terof document —Ezxecutant’s description is not inz 
fallible guide — Document styled as’ ‘wasiqa qaim- 
mugami” held was lease. 
- A claim under sub-s. (2) óf s. 11,. U. P. Encum. 
Estates Act, has to be filed within a period of three 
months from the date of the publication of the notice in 
the Gazette. But this provision does not debar the 
Court from’ entertaining, and adjudicating upon, 8 
claim which was filed before the publication of the 
notice, if, in fact and in substance, the claim amounts 
to a claim under sub-s. (2) of s.11. Where therefore 
the alleged creditor in an application under s. 4 appears 
in consequence of a notice under s. 9 and files a written 
statement denying his status as a creditor and claiming 
protection of his possession of the applicants’ mahals 
on the ground of his being a lessee, during the term of 
the lease, his claim falls within the purview of sub-s. (2) 
of s.11 and not within the purview of ss. 9 and 10. 
The lessee need not file afresh written statement after 
the publication of a notice under s. 1] and no ques- 
tion of his claim being time-Barred under s. 11 (2). 
arises. [p. 349, col: 1.] 

Both in the case of azarepeshgi lease and in the case 
of ausufructuary mortgage the person in whose favour 
the document is. executed is entitled to possession. 
Similarly, in both cases there is an advance of money 
to the executants of the deed. But in the case of a 
usufructuary mortgage, there is a statutory liability for 
accounting cast upon the mortgagee by s. 76 (g), T. P 
Act. In the case of a zarepeshgi lease however 
normally there is no such liability on the lessee. 
Further, in the case of a zarepeshgi lease pure and 
simple the lessee is not given any security for the 
amount advanced by him. Whereas in ‘the case of a 
usufructuary. mortgage there isa transfer of interest in 
the property mortgaged in favour of the mortgagee. It 
is clear from the provisions ofs. 105, T. P. Act, that in 
the case of a lease there is a mere transfer of*a right to 
enjoy the property leased, and no interest in the same is 
transferred in favour of the lessee. Again, in the case 
of a lease there is no right of redemption vested in the 
lessor, whereas such a right exists in the case of a mort- 

age : 
i Held, on construction that the transaction was a 
lease and the hypothecation clause did not alter the 
character of the transaction. Nidha Sah v. Murli 
Dhar (1), relied on. 

In order toascertain the real character of the docu- 
ment one has to look to the terms of the deed,” and the, 
description of the document given by the executant can 
not be an infallible guide. i 

` Held, thatthe document styled as “wasiqa qaimmu- 
qami” (instrument of répresentation) fulfilled all the 
characteristics of a -lease. z š 


. F. A. from the order of thb Special Judge, 
First Grade, Bareilly. dated March 9, 1939. 
Mr. G. S. Pathak, for the Appellant. 
Mr. L. N. Gupta, for. the Respondents.- 


Iqbal Ahmad, J.—This appeal is directed 
against an order passed by a Special Judge, 
-in proceedings under . the 
U. -P. Encum. Estates Act (Act XXV of 
1934) and, arises under- the following ¢ir- 
cumstances. Raghunath Shanker. and his 
minor son, Girish -Prasad, the respondents 
in the present appeal, filed: an application 
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under s. 4, U. P. Encum. Estates Act, 
before the Collector who, in accordance, 
with fhe provisions of s. 6 of the Act, in 
due course, forwarded that application to the 
Special Judge. After the receipt of the 
application by the Special Judge, the appli- 
cants filed a written statement on Feb- 
ruary 12, 1937 containing the particulars 
enumerated in s. 8 of the Act. In their 
written statement the applicants alleged 
that B. Ramman Lal, the appellant in the 
present appeal, was one of their creditors. 
The learned Judge then directed the publica- 
tion and the service of the notices prescrib- 
ed bys. 9 of the Act. There was however 
this irregularity that the publication of the 
notice in the Gazette enjoined by sub-s. (1) 
was subsequent tothe publication and the 
service of the notices in accordance with 
the provisions of subs. (2) of s. 9. But it 
is admitted that on March 2, 1937, notice 
was served on Ramman Lal calling upon 
him to file -a written, statement of his claim. 
In pursuance of this notice Ramman Lal, 
on April 29, 1937, filed a written claim. In 
the claim submitted by him, Ramman Lal 
denied that he was a creditor of the appli- 
cants and maintained that under two docu- 
ments, both. dated September 12, 1935, 
executed by the applicants in his favour, 
three mahals of village Deosas, viz.,- Mahal 
Surkh, Mahal Lakhi and Mahal Zard, were 
leased to him for a period of ten years 
commenging from 1343 F. .On the basis 
of this allegation he maintained that 
he was entitled to remain in possession of 
the three mahals as a lessee for the period 
reserved by the two leases. He, accordingly, 
submitted that the mahals could not be 
attached or sold for the satisfaction ‘of the 
debts due from the applicants so as to pre- 
judicially affect his rights as a lessee. i 
After: Ramman Lal had preferred this 
claim, a notice in accordance with the provi- 
sions of sub-s. (1) of s. 9 was published in the 
official Gazette on June 12, 1937. Thereafter 
on April 9, 1938, notice in accordance with 
the provisions of sub-s. (1) of s. 11 was 
published, specifying “the properties men- 
tioned by the applicants in the written state- 
ment filed by them under s. 8 of the Act, as 
also the properties specified by the claimants 
under s. 10 of the Act. Admittedly no fresh 
claim was filed by Ramman Lal asserting 
his rights as a lessee within three months of 
the publication of the last-mentioned notice 
as required by sub-s. (2) of s. 11. The case 
was taken up for settlement of issues on 
September 12, 1938, and, on that date, the 
Counsel for Ramman Lal was called upon to 
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state whether the claim preferred by Ram- 
man Lal was under s. 9 ors. 11 (2) of the 
Act. The Counsel stated that Ramman Lal's 
claim should be treated primarily as a claim 
under s. 11 and that his claim was that the 
three mahals referred to above .could not be 
sold or mortgaged until the expiry of the 
period for which Ramman Jal was entitled 
to remain in possession as a lessee. The 
Counsel further stated that after the claim 
under s. 11 was decided, the claim of Ram- 
man Lal, if necessary, might also be treated 
as a Claim unders. 9. The Court then passed 
the following order: ‘‘Seen. Let the W. 8. 
filed by these claimants be treated as one 
under S. 11 of the Act.” It is clear from this 
order that the learned Judge, who was then. 
seized of the case, treated the claim filed by 
Ramman Lal on April 29, 1937, as a claim 
under sub-s. (2) of s. 11. The issue that he 
framed was in the following terms : 

“What were the rights of the claimant Ramman Lal 
inthe zamindari property of Mouza Deosas and on 
what condition is it liable to attchment, sale or mortgage 
in satisfaction of the debts due from the applicants ?” 

The claim of Ramman Lal was eventually 
heard and decided by a Judge other than 
the Judge who had passed the order and 
framed the issue quoted above. The learned 
Judge dismissed the claim of Ramman Lal 
on three grounds. He held that, if the state- 
ment made by Ramman Lals Counsel on 
September 12, 1938, be treated as a claim 
under s. 11, “it was manifestly time-barred.” 
Secondly, he held that the claim filed by 
Ramman Lal on April 29, 1937, was a claim 
under s. 9 and not under s. llof the Act. 
Thirdly, he held that the position of Ram- 
man Lal under one of the documents was 
that of a usufructuary mortgagee, and under 
the other document was that of a mere 
manager and, assuch, Ramman Lal was not 
entitled to the possession of the three mahals 
in the capacity of a lessee. 


Ramman Lal has filed the present appeal 
and it is argued on his behalf that the con- 
clusions arrived at by the learned Judge are 
erroneous. “In our judgment this contention 
is well-founded and this appeal must prevail. 
The applicants, as already stated, had in 
their written statement, mentioned Ramman 
Lal as one of their creditors, and it was in 
that capacity that Ramman Lal was served 
with a notice and was called upon to file a 
written statement of his claim. Ramman 
Lal admittedly filed a written statement 
within the time fixed by the notice hut, in the 
written statement, he disclaimed being a 
creditor of the applicants. He definitely as- 
serted that his position was that of a lessee 
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and that, in- view of the stipulations con- 
tained in the two documents referred to 
above, his possession over the three mahals 
could not be disturbed for a period of ten 
years. In other words, the assertion con- 
tained in the written statement of Ramman 
Lal was that the applicants’ proprietary 
rights in the mahals were subject to the right 
of Ramman Lal to remain in possession of 
those mahals for a period of ten years. In 
consequence of these allegations Ramman 
Lal’s contention was that the three mahals 
could not be attached, sold or mortgaged in 
satisfaction of the debts due from the appli- 
cants so as to prejudicially affect his rights 
as a lessee. The claim embodied in the 
written statement of Ramman Lal was in 
substance a claim that fell within the pur- 
view of sub-s. (2) of s. 11 and not within the 
purview of ss. 9 and 10. That this is so is 
apparent from the fact that a claim under 
the last-mentioned sections could be prefer- 
red only by a creditor, whereas, Ramman Lal, 
as stated before, disclaimed the position of a 
creditor. 

It is true that Ramman Lal did not, after 
the publication of the notice under s. 11, 
prefer a claim. But as he had already done 
so, it would have been idle for him to file a 
fresh claim reiterating the very grounds 
that were embodied in the claim already 
filed by him. A claim under sub-s. (2) of 
s. 11 has to be filed within a period of 
three months from the date of the publica- 
tion of the notice in the Gazette. But this 
provision does not debar the Court from 
entertaining, and adjudicating upon, a claim 


which was filed before the publication of, 


the notice, if, in fact and in substance, the 
claim amounts to a claim under sub-s. (2) of 
s. 11. In this view of the matter, it was open 
to the Court to treat the claim filed by Ram- 
man Lal as a claim under s. 11 (2) of the 
Act, and the Judge, who framed the issues, 
was therefore right in passing the order that 
we have quoted above. As the claim was 
filed even before the publication of the notice 
there can be no question of the claim 
being time-barred. In this connection we 
may point out that the statement made by 
Ramman Lals Pleader on September 12, 
1938 was not a claim, but was a mere state- 
ment specifying the nature of the claim that 
had already been filed by Ramman Lal. 

This brings us to the consideration of the 
merits of the claim preferred by Ramman 
Lal and ib necessitates an examination of 
the two documents on which Ramman Lal's 
claim was based. Both the documents were 
executed on one and the same date. But as 
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the terms of the two documents are not 
,identical it would be convenient to deal 
with them separately. One of the documents 
is in terms described as a lease (patta). This 
decument was executed by the applicants 
as first party and by Ramman Lal as second 
party. It relates to Mahal Surkh and Mahal 
Lakhi of village Deosas. It begins with a 
recital that the executants first party had 
given a zarepeshgi lease of the two mahals 
for a period of ten years (1343-1853-F.) 
and that the executant second party was 
liable to pay Rs. 990 a year on account of 
Govt. revenue and had already.paid profits 
at the rate of Rs. 500 a year to the execu- 
tants first party. It was stated in the deed 
that a sum of Rs. 5,000 on account of the 
profits for ten years at the rate of Rs. 500 a 
year had already been paid in advance by 
the executant second party to the executants 
first party, and that the executant second 
party was entitled to remain in possession 
“in the capacity of a lgssee” for a period of 
ten years. There was a clear stipulation in 
the deed that the sum of Rs. 5,000 paid in 
advance would be liquidated in full on the 
expiry of ten years. 

There was no provision in the deed entitl- 
ing the executants first party to demand 
accounts from the executant second party, 
nor was any liability cast on the latter to 
maintain accounts of the profits of the two 
mahals. By para. 3 of the deed, executant 
second party was authorized to instifute suits 
for arrears and enhancement of rent, for 
ejectment and to realize nazrana from the 
ryots who constructed new houses in the 
mahals. In short, all the rights that the exe- 
cutants first party could exercise in the man- 
agement of the affairs of the mahals were 
given to exécutant second party. The docu- 
ment consists of twelve paras. and provisions 
contained in ten of those paragraphs clearly 
disclose a transaction of lease. But by paras. 7 
and 9 of the deed, Ramman Lal was autho- 
rized, in certain contingencies, to realize 
the balance of the money paid by him in 
advance with interest by. enforcement of 
charge against the to mahals. By the last 
mentioned paragraphs the two mahals were 
hypothecated by the executants first party 
and, in the event of the possession of Ram- 
man Lal being disturbed, he was given the 
right to realize the balance of the zarepeshgi 
with interest at 12 per cent. per annum, as 
well as such profits as he could have made 
if the lease had remained in operation for 
the full period of ten years by enforcement 
of the charge against the two mahals. It is 
argued on behalf of the respondents that in 
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view of the hypothecation of the two mahals 
the document in question embodied a trans-* 
action of usufructuary mortgage and not of 
a lease, "We are unable to agree with this 
contention. ’ A ea 
Tle answer to the question whether a 
transaction amounts to a mere zarepeshgi 
lease or to a usufructuary mortgage is often 
attended with considerable difficulties. Both 
in the case of a zarepeshgi lease and in the 
case of a usufructuary mortgage the person 
in whose favour the document, is executed is 
entitled to possession. Similarly, in both 
cases there’ is an advance of money to the 
executants of the deed. But in the case of a 
usufructuary mortgage, there is a statutory 
liability for accounting cast upon the mort- 
gagee by s. 76 (g), T.P Act. In the case of 
a zarepeshgi lease however normally there 
is no such liability on the lessee. Further, 
in the case of a zarepeshgi lease pure and 


simple the lessee is not given any security . 


for the amount advanced by him. Whereas 
in the case of a usufructuary mortgage there 
is a transfer of interest in the property mort- 
gaged in favour of the mortgagee. It is clear 
from the provisions of s. 105, T. P. Act; 
that in the case of a lease there is a mere 
transfer of a right to enjoy the property 
leased, and mo interest in the same is trans- 
ferred in favour of the lessee. Again, in the 
case Of a lease there is no right »f redemp- 
tion vested in the lessor, whereas such a right 
exists in*the case of a mortgage. 

The question that arises is as to what was- 
the effect of the.inclusion of paras. 7 and 9 
in the dccument in question.’ Those-para- 
graphs no doubt created a charge over the 
two mahals, but the charge could become 
operative only on the happeningeof the con- 
tingenciés mentioned in those paragraphs. 
The document primarily embodied a trans- 
action of lease and it was simply with a view 
to secure to Ramman Lal the rights given to 
him in his capacity asa lessee that. a charge 
was created over the two mahals. In other 
words, the covenant as tothe charge con- 
tained in the document was with a view to 
ensure the performance of their part of the 
contract by the lessors. But the inclusion 
of the paragraphs mentioned above could-nvt 
and did not nullify the transaction of lease. 
Because of the inclusion of the two para- 
graphs the document became more than a 
mere zarepeshgi lease. It embodied a trèn- 
saction of zarepeshgi lease and it also con- 
tained a hypothecation clause which was to 
come into operation on the happening of spe- 
cified contingencies. In short, it partook of 
the character both of a zarepeshgi lease and 
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of a simple mortgage. In Nidha’ Sah v. 
Murli Dhar (1) their Lordships of the Privy 
Council were concerned with the interpre- 


‘tation of a document which was described ag 


a deed of mortgage. Their Lordships made 
the following observation in that case : : 

“This instrument, though it is called a mortgage, and 
though it will be convenient to follow the nomencla- 
ture used inthe document itself.and in the pleadings 
and judgments in the Courts below, is not a mortgage 
in any proper sense of the word. It is nota security 
for the payment of any money or for the performance 
of any engagement. No accounts were to be rendered 
or required. There was no provision for, redemption. 
expressed or implied. It was simply a grant of land 
for a fixed term .. . , in consideration of a sum made 
up of past and present advances.” 

In the case before us the document fully 
satisfies the tests laid down by their Lord- 
ships of the Privy Council for holding that 
the document before their Lordships did not 
embody a transaction of mortgage. We 
‘therefore hold that by the document the ap- 
pellant acquired the rights of a lessee and 
his possession as a lessee could not be dis- 
turbed for a period of ten years. l 

The second document was also executed 
by the applicants as executants first party 
and by Ramman Lal as executant second. 
party. The document is styled as ‘wasiqa 
qaim-mugami” (instrument of representa- 
tion). It is recited ın the deed that the exe- 
cutants first party had appointed executant 
second party as their “qaim-muqam” (repre- 
sentative). The document relates to Mahal 
Zard and authorises executant second party 
to remain in possession of that mahal and to. 
exercise all proprietary rights with a view 
to realise the profits of that mahal. The‘lia- 
bility to pay the Govt. revenue and a 
sum of Rs. 50a month as profits to execu- 
tants first party is cast by the document: 
upon the executant second party. The docu- 
ment was to remain in operation for a period. 
of ten years and the possession of executant 
second party during that period could not be 
disturbed by the executant first party. There 
is -a cléar provision in the deed that the exe- 
cutants first party shall not be entitled to 
demand accounts from the executant second 
party. In short, the rights given by the docu- 
ment to Ramman Lal are identical with the 
rights possessed by a lessee. ‘The document 
is however not described as a deed of lease. 

But in order to ascertain the real charac- 
ter of the document one has to look to the 
terms of the deed, and the description of the 
document given by the executant cannot be 
an infallible guide. The document secures 
to Ramman Lal the right of possession over: 
the mahal for a period of ten years certain,, 


(1) 25 A 115; 301 A 54; 8 Sar, 435 (PO. 
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and casts on him the liability to pay the 
Govt. revenue and Rs. 600 a year on ac- 
count. of profits. to executants ‘first party. 
Ramman Lal has therefore the right to-enjoy 
the property covered by the document for 
the period mentioned above and this right 
was transferred: to him by exécutants first 
party. The document therefore fulfils all 
the characteristics of a lease and must be 
regarded’ as such. We may mention that 
the, document is inscribed on a stamped 
‘paper of Rs. 15 which, in the year 1935, was 
the correct stamp duty payable on a deed of 
lease of this character. If by the document 
Ramman Lal was to be appointed a mere 
manager, as found by the Court below, much 
less stamp duty would have been- paid. We 
therefore hold that this document also embo- 
dies’a transaction of lease. 

In view of the conclusions arrived at by us 
this appeal must prevail.. We accordingly 
allow the-appeal, set aside the order of the 
Court'below.and send the case back . to that 
Court with the .direction to treat Ramman 
Lal.as a lessee under the two documents for 
a period of. ten years from 1343 .F. ‘and 
then to proceed with the case according to 
law. .Ramman Lal is entitled to the costs of 
this ‘appeal. : 

5. Appeal allowed. 


LAHORE HIGH COURT , 
; ee Full Bench : 
.Civil Revision Petitions Nos. 168 and 234: 
| f of 1940. si 

. . February 13, 1941 
Youne, C. J., TEK.CHAND AND 


> in a BECKETT, JJ. i 
. SHIA YOUNGMEN’S ASSOCIATION— 
f PETITIONER 
5. i versus, l j 
Sayed FATEH ALI SHAH AND ANOTHER— 
RESPONDENTS 


Mussalman Waqf Act (XLII of 1928), s. 10—Dis- 
trict Judge if has jurisdiction to enquire into 
nature of property—Non-compliance by mutawalli 
with provisions of-Act—District Judge, tf. can impose 
fine. os ; 
In proceedings under s. 10, Mussalman Waqf Act 
XLII of 1923, the District Judge has no jurisdiction 
to hold an inquiry info the nature of the property 
where the alleged mutwalli denies the existence of the 
wagf. 138 Ind. Cas. 725 (1), dissented from. 

In case the mutwalli has not complied with the pro- 
visions of the Act the District Judge is not empowered 
himself to impose a fine on him. The offence must be 
dealt with by a Court constituted under Criminal P. C., 
i. e., by a Magistrate. ; 

C.:R. Ps. referred -by Tek Chand and 
Beckett, JJ, dated January 16, 1941. 


e 
SHIA YOUNGMEN’S ASSOCIATION V. FATEH ALI SHAH (LAH) 


-under s. `10. 


aol 
Order of Single Judge. . 


». Din Mohammad, J.—This order will 


cover both Civil Revisions Nos. 168 and 234 of 
1940. On-February 9, 1939, the Shia-Young-" 
mén’s Association, Lahore, (hereinafter to 
be called the Association) made -an applica- . 
tion under $. 10, Mussalman Waqf Act (XLIT 
of 1923) praying that action be taken against 
Sayyed Fateh Ali Shah and Sayyed Hussain 
Ali Shah (hereinafter to be called the res- 
pondents) as they had failed to furnish a 
statement of account prescribed by the Act. 
This application was resisted by the respon- 
dents on several grounds. They contended 
inter alia that no wagf existed and con- 
sequently no action could be taken against. 
them under the Act and that- no penalty 
could’ be imposed on them by the District 
Judge: The District Judge repelled their 
cotitetitions ‘but instead of taking any action 
against them under s. 10, allowed them 
further opportunity to furnish a statement.of 
account as’ contemplated by s, 3 ofthe Act, 
Both the Association and the respondents 
have put in’ petitions for revision against 
the order of the District Judge, the former 
urging that the District Judge should have 
imposed some penalty on the petitioners 
under s. 10 of ‘the Act, and the latter con- 
tending that the District Judge had no 
jurisdiction ‘to determine the nature of the 
wagf and to make the direction that he had 
made. i | i í 4 
Two important questions emerge from, 
these proceedings: (1) whether the District 
Judge has any jurisdiction to determine the. 
nature of the property involved in the. pro- `` 
ceedings, if the so-called mutwalli denies. ` 
the existence of any wagf and (2) whether 
the District „Judge is empowered in case of © 
default ‘of the mutwalli to impose a penalty. 
On the first question, the. 
Association refers to a- case reported in 


Mohammad Baqar v. Mohammad Casim (1) . . 


wheré a majority of the learned Judge of the. 
Chief Court held that this power was vested 
in the District Judge. On hehalf of the 
respondents, however, reliance is placed on. 
Ali Mohammad v. Collector of Bhagalpur- 
(2), Waheed Hasan v. Abdul Rahman (3) and 
Abdul Hussain v. Mohmad Ibrahim Raza. 
(4) which all lay down that-no such power is 


(1) AI R 1932 Oudh 210; 188 Ind. Cas. 725; 7 Luck. 
601; 9-0 W N 538; Ind. Rul. (1932) Oudh 321" 


Œ B). < l 
DA IR 1927 Pat. 189; 101 Ind. Cas. 207; 8-P L 
T 93 


(3) A I R 1935. All. 254; 157 Ind. Cas, 1088; 57 A 
754: 1935 A LJ 307: 1935 AL R914; 8 R A 261. 

(4) AIR 1939 Nag. 205; 183 Ind. Cas. 465; IL R. 
(1939) Nag. 564; 1939 N LJ 249;12R N67 -- 
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‘vested in the. District Judge. My personal 


view js that the decision of the majority ofe 


the learned Judges in the Oudh case (1) is 
incorrect and that the law has been correctly 
enunciated in the three judgments relied ‘on 
by the respondents. There isno provision in 
the Act which confers any jurisdiction on 
the District Judge to determine whether a 
certain property, in relation to which a 
denial is made as to its being waqf, is waqf 
‘or not. In fact, as I read the Act, it applies 
only to those cases where the waqf nature 
‘of the property is not disputed by any per- 
‘son interested therein; and if any proceed- 
ings are taken under the Act against any 
person on the ground that he isa mutwalli 
of a wagf as contemplated by the Act, the 
District Judge ceases to have jurisdiction 
as soon s that person asserts that’ there 
is no waqf of which he can be called a 
mutwalli. 

On the second question, the Association 
relies on a remark *made by Sulaiman and 
Niamat Ullah. JJ., in a case reported in 
Nasrullah Khan v. Wajid Ali (5) which in 
a way favours the contention that the Dis- 
‘trict Judge is himself empowered to impose 
a penalty under s.10 on a mutwalli who 
fails to furuish a statement of account: as 
required by the Act. I am, however, not 
disposed to agree with the learned Judges 
“in this matter. In my view, there is nothing 
in the Act which empowers the District 
Judge te exercise magisterial powers and 
to punish the so-called offender under s. 10. 
‘The language of the section rather negatives 
the possibility of any such power being 
vested in the District Judge. Al that the 
Legislature intended ‘to do in enacting s. 10 
was to create an offence for nop-compliance 
-with the provisions of the Act, but the mere 
creation of an offence in a special Act does- 
not confer any magisterial jurisdiction on the 
particular Court before which the proceed- 
ings under that special Act are to be taken. 
Take for instance the Companies Act which 
creates offences in certain cases, but the 
mere fact that penaltieg are pr ovided in the 
Act does not empower the liquidation Court 
to assume magisterial Jurisdiction against 
the delinquents. Similarly, in several other 
special Acts penalties are provided for non- 
compliance with the bye-laws or the rules 
made under those Acts but in all cases 
the procedure laid down in the Criminal 
P. C., must be observed before an offender 
is punished. I am, therefore, disposed to 
hold that the District Judge has neither the 


(5) AI R 1980 All. 81; -118 Ind. Cas. 717; 52 A 167; 
(1930) A L J 233; Ind. Rul. (1929) All, 925. 
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power to determine whether a certain pro- 
perty is wadi or not when the existence of 
a waqf is denied by - any interested person 
nor is he empowered to impose any penalty 
on any delinquent under s. 10. In the former 
case, parties have to be referred to an 
ordinary Civil Court and in the latter; to an 
ordinary Criminal Court. Though I am clear 
in my views, I do not propose to decide these 
cases myself as at least four Muslim Judges 
of different Courts in India have taken a 
contrary view. The matter involved is im- 
portant from the point of view of the Muslim 
community and I accordingly forward these 
cases to the Hon’ble the Chiéf Justice with 
the request that they may be laid before a 
larger Bench with a view to have an 
authoritative pronouncement of this Court on 
the questions involved therein. 


` Order of Reference 


Tek Chand and Beckett, JJ.—The fol- 
lowing questions of law arise in this case 
and were referred by Din Mohammad, J. to 
a Division Bench for an authoritative deci- 
sion: (1) Whether in proceedings under s. 10, 
Mussalman Waqf Act, XLII of 1923, the 
District Judge has jurisdiction to hold an 
enquiry into the nature of the property where 
the alleged mutwalli denies the existence of - 
the waqf; and (2) Whether in case of default 
by the mutwalli the District Judge is em- 
powered to himself impose a fine on-him, or 
whether he should file a complaint against 
the mutwalli in a Criminal Court. 

The provisions of the Act are by no means 
clear and there isa serious conflict of judi- 
cial decisions bearing on the point. The 
questions are of public importance and we 
think that they should be settted by a Full 
Bench. We, accordingly, refer the two ques- 
tions above-mentioned to the Full Bench. 
The. rulings bearing on the points are: 
Mohammad Baqar v. Mohammad Casim (1), 
Abdul Wahid v. Chheddu (6), Nasrullah 
Khan v. Wajid Ali (5), Nasrullah v. Wahid 
Ali (7), Waheed Hasan v. Abdul Rahman 
(3), Tahar Saifuddin v. Emperor (8), Nanhe 
Shah v. Abdul Hasan (9), Ali Mohammad 
v. Collector of Bhagalpur (2), Abdul Hassain 
v. Mohmad Ibrahim Raza (4), Abdul Hadi 
v. Abdul Latif (10) and Ali Mohomed v. Em- 


(6) AIR1940 Oudh 313: 188 Ind. Cas. 134; 1940 
O WN 598; 12 RO 418; 1900 L R 3 

(7) 54 A 475: 136 Ind. Cas. 812; A TRIS All. 362; 
(1939) A L J 262: Ind. Rul. (1932) All. 244. 

(8) 58B 302; 154 Ind. Cas. 940: AI R 1934 Bom. 
169; 36 Bom. L R 311; (1934) Or. Gas. 546:7 R B 384. 

(9) A I R 1938 Pat. 137; 174 Ind. Cas. 152; 10 R P 
481;4BR391;19P LT6 

do) A I R1940 Nag. il, "188 Ind. Cas. 543; 1940 
NL J 98; 12 R N H1. 
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peror (11). The papers shall be laid before 
the Hon'ble Chief Justice for constituting 
a Full Bench to hear the case at an early 
date. meee 


- Messrs. Barkat Ali and Kartar 
Chawla, fot the Petitioner. 


Messrs. Feroze-ud-Din Ahmad and V.N. 
Sethi, for the Respondents. ar 


OPINION 
Young, C. J.—Two questions of law have 
been referred to this Full Bench for decision. 
They are: 
“(1)_ Whether in proceedings under s. 10 “Mussal- 
man Waqf Act, XLII of 1923 the District Judge has 
jurisdiction to hold an inquiry into the nature of 


the property where the alleged’ mutwalli denies the 
existence of the waqf; and 


(2) Whether in case the mutwalli has not com- 
plied with the provisions of the Act the District 
Judes, is empowered himself to impose a fine on 
m :; 

Dealing ‘first with the first: question of 
law, Mr. Barkat Ali relies upon Mohammad 
Bagar v. Mohammad Casim (1) where it 
was decided that the District Judge had 
power to decide whether the property was 
waqf or not. Counsel argues upon this 


Singh 


authority on behalf of the petitioner that the - 


Act applies to all waqfs whether they are 
admitted tobe wagfs or not, and secondly 
that the jurisdiction of the District Court 
applies to all waqf properties, and therefore 
the District Judge must decide as a prelimin- 
ary point whether the property in question is 
waqf or not and that a mere denial by the 
respondent that the property is waqf cannot 
oust the jurisdiction of the Court. It is 
am elementary proposition of law that every 
Court acting in a judicial capacity, whose 
jurisdiction is denied, has jurisdiction to 
decide’ whether it- has jurisdiction or not: 
Budh Singh Dudhuria v. Niradbaran Roy 
(12) at p. 437. It'is necessary however to 
look at the Mussalman Waqf Act itself to 
see whether this proposition of law applies 
or not- Under s. 3(1) it is enacted that 
every mutwallt shall furnish to the Court 
(i. e., under s. 2 (b), the Court of the District 
‘Judge or such other Court subordinate to 
the High Court as the Provincial Govt. may 
by notification in the official Gazette desig- 
nate in this behalf) a statement containing 
particulars of the wagf property, the income, 
etc. Under s.3(2) every such statement 
must: be accompanied by a copy of the deed 
or insirument creating the wagf. Under 
s. 4 (1) of the Court shall cause notice of the 


QAD A IR 1928 Sind 43; 105-Ind. Cas, 666; 28 Cr. L 
J 954; 22 SLR 141:9 A TCr, R 142. 
(12)'2 CL J 431, 437). 
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furnishing of such a statement tobe affixed 
sin some conspicuous place in the court- 
house, etc., and thereafter any person may 
apply to the Court by a petition in writing 
for an order requiring the mutwalli to fur- 
nish further particulars or documents. Under 
s. 4 (2) the Court may, after making such 
inquiry as it thinks fit, order the mutwalli 
to furnish such particulars or documents. 
Under s.5 mutwalli must furnish accounts 
and s. 6 provides for the audit of such ac- 
counts. Under s.10 the Act provides that 
if there is any failure to furnish the neces- 
Sary statements or documents, or if the mut- 
walli furnishes false statements or decu- 
ments, he is punishable with a fine which 
may extend to Rs. 500. 

When the nature and scope of the Act 
‘are considered, it appears to me that the Act . 
merely confers administrative powers upon” 
the “Court.” The object is to have on record : 

full particulars of all wagf property and to.. 
enforce that the mutwalli shall honestly 
carry out the provisions:of the trust impose 
“upon him, and to have in a convenient place 
information available to the public, or to any 
beneficiary of the wagf, in order that they 
may see whether the waqf property is being 
‘properly administered and, if it is not, that 
any one may file an information against the 
mutwallt so that the penalty imposed by 
s. 10 may be inflicted upon him. The “Court” 
is nowhere in the Act said to be acting in 
its judicial capacity. The “Court® under 
this Act has duties almost identical with 
those of the Registrar, Joint Stock Compa- 
nies, under the Indian Companies Act. 
Under the latter Act, it is the duty of the 
companies to lcdge certain information and 
documents with the Registrar and if there is 
a failure on the part of a company or its 
officials so to act, penalties are provided as 
in s. 10, Mussalmun Waqf Act. It has never 
been contended that the Registrar, Joint 
Stock Companies, acts in any way in a judi- 
‘cial capacity. It has been assumed in the 
authorities relied upon by the petitioner here 
that the “Court” under the Mussalman Waqf 
Act is a judicial tribunal acting in its judi- 
cial capacity. In my ‘Opinion, there is no- 
thing in the Act to justify this assumption. 
“The mistake has occurred by a misconstruc- 
tion of the use of the word “Court” in the 
Act itself. 

It does not appear to me to matter whe- 
ther the nature of the waqf property is 
admitted or not. The “Court” is simply-a 
depository for the information required 
under the Act. There is nothing in the Act 
itself which authorizes the District J udge to 
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take any action if there is a failure to com- 
ply with the provisions of the Act. Of course” 
he could, as any citizen could, if an infringe- 
ment of the Act is brought to his notige, 
lodge an information before a Magistrate. It 
is conceded by Mr. Barkat Ali that if the 
District Judge did take upon himself to de- 
cide the nature of the wagf property, his de- 
cision would not be binding on anyone. 
Further, he has been forced to admit that 
only administrative powers are conferred on 
the “Court.” It is clear that no appeal les 
from the decision of the District Judge on 
this point. It would merely be a summary 
trial. I would be-unwilling, therefore, to de- 
cide unless forced to do so, that the “Court 
must take upon itself the duty of deciding 
whether the property is waqf or not when 
its decision was not binding. Such a pro- 
ceeding would be a sheer waste of time. The 
use of the word “jurisdiction” in connection 
with this Act is misleading, this Act merely 
confers administrative powers upon the 
Court. With regard to the second point, it 
is clear that the District Judge cannot him- 
self impose a fine for neglect of the duties 
imposed upon a mutwalli by this Act. This 
point is concluded by a reference to s. 28, 
Criminal P. C., which provides that any 
offence under the I. P.C. may be tried by 
the High Court, the Court of Sesgion, or by 
any other Court by which suc offence is 
shown to be triable and tos. 29 which enacts 
that (1) any offence under any other law, 
when any Court is mentioned in this behalf 
in such law, shall be tried by such Court, 
and (2) when no Court is so mentioned, it 
may be tried by the High Court or by any 
Court constituted under this Code by which 

“such offence is shown to be triable. The 
offence under the Mussalman Waqf Act is 
an.offence ‘under any other law.” No Court 
is mentioned in this Act as a Oourt which 
has jurisdiction to try such an offence. It 
must therefore be dealt with by a Court con- 
stituted under the Criminal P. O., i. e., by a 
Magistrate. 

Tf it was held that the District Judge has 
jurisdiction to inquire into the nature of the 
waqf property and to punish any neglect on 
the part of the mutwalli to provide the ne- 
cessary information and particulars, the 
result would be that the trial by the District 
Judge would be summary in its nature and 
no appeal would lie from the District 
Judge's decision, his decision would not be 
binding on anybody and the Civil Court 
might, in the meantime, be moved to decide 
the matter judicially and might come toa 
decision, afier a full investigation, contrary 


BAIJNATH V. RAM NARAIN (OUDH) 


4 


19410 


to the decision of the District Judge, but in 
the meantime the mutwalli might be pena- 
lized by heavy fines imposed upon him by 
the District Judge. Quite apart from the con- 
siderations set out in this judgment, it ap- 
pears to me that no such extraordinary state 
of affairs could have been contemplated by 
the Act. We answer both the questions in 
the hegative. The revision petitions will be 
returned to the Single Judge to be dealt 
with in accordance with the answers to the 
questions put to this Bench. 


Tek Chand, J.—I agree. 
Beckett, J.—I agree. 


D. Answered in negative. 





OUDH CHIEF COURT 
Civil Revision Application No. 89 of 1940 
March 18, 1941 
BENNETT AND GHULAM Hasan, JJ. 
BAIJNATH—OppositE Party No. 5— 
APPLICANT 
VETSUS Sane 
RAM NARAIN AND oTHERS—APPLIOANTS— 
OPPOSITE Party 

Civil Procedure Code (Act V of 1908), ss. 115, 105, 
151, O. IX, r. 9—Order setting aside dismissal of 
case for default—Revision, if lies—Dismissal for 
default—Setting aside of—'Sufficient cause’, within 
meaning of O. IX, r. 9—Inherent jurisdiction of 
Court to restore case. oo. 

Under s. 105 (1), Civil P. C., the propriety of the 
order setting aside the dismissal of a case for default 
of the plaintif cannot be set fourth as a ground of 
objection in the memorandum of appeal from the dec- 
ree ultimately passed in the suit, and hence where an 
order sets aside the dismissal for default and restores 
‘the case, there isa case decided within the meaning 
of s. 115 and an application in revision lies against 
the order restoring the.case. 133 Ind. Cas. 129 (3) and 
90 Ind. Cas. 180 (4), followed, 143 Ind. Cas. 222 (1) 
and 143 Ind. Cas. 307 (2), dissented from. 

The plaintiff's application for permission to sue as 
pauper was dismissed by the Court for plaintifi’s de- 
fault. An application for restoration was made by 
the plaintiff the same day alleging that he was pre- 
sent in the Court compound from 10 a.m. and ex- 
plaining that he did not attend the Court when the 
case was put up for hearing because he did not hear 
the case called out. The Court held that there was 
not a sufficient cause for restoration because there 
was no sufficient cause for “the non-appearance within 
the meaning of O. IX, r. 9 of the Civil P. ©. He 
added however “but in the interest of justice, I am 
of opinion that the case be restored on payment of 
costs to the contesting opposite partý” : 4 

Held, that as the plaintiff was present in the Court 
on the date fixed -for hearing, the Court was not 
justified in holding that there was no sufficient cause 
for the restoration under O. IX, r. 9, Civil P. C., 
and it had, therefore, power to ‘restore the case and 
in the circumstances of the case was justified in 
restoring - it. i 

[Case-law referred to,] 
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C. R. App. of the order of the Munsif, 


Havali, Lucknow, dated September 21, 1940. e 


Mr. Govind Behari Lal, for the Appli- 
cant. | 

Mr. Imtiaz Ali Sufi, for Opposite Party 
No. 1. 


Order.—This is an application in revi- 
sion under s. 115, of the Civil P. C. against 
certain orders passed by the learned Munsif 
of Havali, Lucknow, restoring a case which 
he had dismissed because the applicant 
failed to attend in Court when the case was 
called out. 

The applicant, Ram Narain, had applied 
for permission to sue as a pauper under 
O. XXXIII, r. 1, ‘of the Civil P. C. and August 
24, 1940, was fixed for hearing this appli- 
cation. Ram Narain did not attend when 
the case was called out. The application 
was opposed by one of the opposite parties, 
Baijnath, who is the applicant in the pre- 
sent revision application, and the application 
was dismissed under O. IX, r 8 

An application for restoration was made 
by Ram Narain the same day. Ram Narain 
alleged that he was present in the Court 
compound from 104.m. and explained that 
he did not attend the Court when the case 
was put up for hearing because. he did not 
hear the case called out. He filed an affi- 
davit and produced two witnesses to support 
it. The Munsif did not consider that the 
witnesses, who stated that Ram Narain had 
been present in the Court compound from 
10 a.m., were reilable because they con- 
tradicted each other as to what Ram Narain 
had done that morning, though both agreed 
that he had been in the compound. The 
learned Munsif held that there was not a 
sufficient cause for restoration because it 
was Ram Narain’s own fault if he did not 
hear the case called out, that is we under- 
stand he did not consider that there was 
sufficient -cause for the non-appearance of 
Ram Narain within the meaning of O. IX, r. 9, 
of the Civil P. C. He added however :— 

“But in the interest of justice I am of opinion that 
the case be restored on payment of costs to the con- 
testing opposite party.” 

He accordingly allowed Ram Narain’s 
application and restored the case to -its 
original’ number on payment by Ram 
Narain of Rs. 10 as costs. These costs were 
paid. : ; 

It is contended by Baijnath in this appli- 
cation in revision that the Munsif had no 
jurisdiction to set aside the order dismissing 
Ram Narain’s application, apart from. the 
provisions of O. IX, r. 9. Having-held that 
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there was no sufficient cause made out for 
the non-attendance of Ram Narain, the 
Munsif acted, it is argued, without jurisdic- 


A 


. tion, or, at any rate, with material irregular- 


it¥ in restoring the case. 

The first question for consideration is- 
whether an application in revision lies. On 
this point we have been referred to various 
authorities. | $ 

In M. Mohiuddin Ahmad v. Hanuman 
Pershad (A. I. R. 1933 Oudh, 331) (1), it 


_was held by a Single Judge of this Court 


that .an application against an order for 
restoration of a suit under O. IX, r. 9 can- 
not be entertained for the simple reason that 
the validity of such an order could be 
attacked unders. 105 in an appeal from the 
final decree passed in the suit. 

In Panna Lal v. Basdeo, (A. I. R. 1933 All, 
118) (2), a similar view was taken by a Bench 
of the Allahabad High Court. In this case 
a suit had been restored by an Assistant 
Collector who had ortginally dismissed it 
under O. IX, 1. 8. It was said that that 
order could be set aside by the Assistant 
Collector either under O. IX, r. 9, or under 
the inherent jurisdiction vested in Courts 
by s. 151. The order was not appealable to 
the District Judge and, therefore, no revi- 
sion lay to the High Court. 

A different view had, however, been taken 
previouslyeby a Full Bench of the Allaha- 
bad High Oourt in Radha Mohan Dutt v. 
Abbas Ali Biswas, (A. I. R. 1931*All. 294) 
(3). It was said by the Full Bench in this 
case that under s. 105 (1) of the Civil P. C. the 
propriety of the order setting aside an 
ex parte decree cannot be set forth as a 
‘ground of objection in the memorandum of 
appeal from the decree ultimately passed in 
the suit, and that where an order sets aside 
an.ex parte decree there is a case decided 
and not merely an interlocutory order during 
the pendency of the suit. Consequently the 
High Court is entitled to interfere in ` revi- 
sion. 

The same view had been taken by a Full 
Bench of the Allahahad High Court in an 
earlier case, Ram Sarup v. Gaya Prasad, 
(A. I. R. 1925 All. 610) (4). 

We are of opinion that the question whe- 


(1) A IR 1933 Oudh 331; 143 Ind. Cas. 222: 10 O 
W N 1316; Ind. Rul. (1933) Oudh 172. f 

@) A I R 1933 All. 118; 143 Ind. Cas. 307; (1932) 
A L J1100; L R l4 A 31 Rev.; 17 R D 154; Ind, 
Rul. (1933) All. 226. ý 

(3) A-I R 1931 ‘All. 294; 133 Ind. Cas. 129; 53 A 
STe C1931) ALJ 377; Ind. Rul. -(1931) All. 0717 
E 


(4) A IR 1925 All. 610; 90 Ind. Cas. 180; 48 A 175; 


24-A L J 56; LR6A 601 Civu(F B). 
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ther the application was properly restored 
coul& not be raised in an appeal from aè 
decree passed in the suit, and, therefore, 
there was a case decided within the mean- 
ne of s. 115 and an-application in revision 
es. 

The second question for consideration is 
whether the Munsif was justified in passing 
an order which must have been passed under 
s. 151, of the Civil P. C. when he was not justifi- 
ed on his own admission in passing the order 
under the provisions of the law which 

‘applied to such a case, namely, O. [X;r. 9. 

In most of the cases to which we were 
referred on this point the question was whe- 
ther a Court has power, apart from the 
provisions of O. IX, r. 18, to set aside an ex 
parte decree passed by itself. 

In Neelavani v. Narayana Reddi, (I. L. R. 
43 Mad. 94) (5), it was held that a Court has 
no such power. Similarly in K. B. Dutt v. 
Shamsuddin Shah Shaheb, (A. I. R. 1930 Cal. 
~ 488) (6), it was said that if no case is made 
out to satisfy r. 13 of O. IX, it is not open 
to the Court to enlarge the rule by taking 
‘recourse to s. 151, and that where the Court 
invokes its inherent jurisdiction under s. 151 
in these circumstances it is an instance of 
a decree being set aside irregularly, the 
Court purporting to exercise powers which 
it does not possess. 

A similar view was taken by fhe Allaha- 

bad High Courtin A. H. Ghaznavi v. Sardar 
Gurcharan Singh, (A. I. R. 1937 All. 691) 
(7), where it was also remarked that no 
‘revision lies to the High Court under s- 115 
from an order passed under O. IX, r. 18, 
refusing to set aside an ex parte decree, as 
the person aggrieved could appeal against 
that decree. That, however, is not the posi- 
tion in the present case. 
. We have already referred to the observa- 
tion of the Allahabad High Court in Panna 
Lal v. Basdeo (2), that an order under 
O. TX; r. 8, could be set aside either under 
O. IX, r. 9, or under. the inherent jurisdic- 
tion vested in Courts by s. 151. 


It has also been recéntly held by a mem- 
ber of this Bench in Badri Prasad v. 
Ambika Persad, (1940 O. W. N. 1086), (8), 
that the proposition that where an alter- 
native remedy is provided the Court is pre- 


‘” (5) 43M 94; 53 Ind. Cas. 847; 37T M L J 599; 26 M 
377; 10 L W 606; (1920) MW N 19; ATR 1990 

“Mad. 640 (F B): . 

(6) A IR 1930 Cal. 488; 128 Ind, Cas. 94; 34 C W 
N 419; 520 L J 524; Ind. Rul. (1931) Cal. 14. 

(T) AIR 1987 All. 691; 172 Ind. Cas. 72; (1937) AL 
J 881; 10 R A 369, 1937 A L R939. 

(8) 1940 © W N 1086; 192 Ind. Cas. 332; A I R 1941 
Oudh 91; 1941 O L R215; 13 R O 349, : 
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-cluded from exercising its inherent juris- 


diction under s. 151, -is too wide and does 
not take into account cases of special and 
exceptional character which may demand the 
exercise of the equitable jurisdiction in the 
ends of justice to correct palpable mis- 
chiefs. 

We are not prepared to hold in the pre- 
sent case that the Munsif had no power .to 
restore the application. We are not indeed 
satisfied that he was justified in the view 
that there was no sufficient cause for restora- 
tion, that is under O. IX, r. 9. It was held 
in Ram Shankar Tewari v. Ram Narain 
‘Tewari, (A. I. R. 1928 All. 301) (9), that no 
order of dismissal in default should have 


been passed till the end of the day when 


the Court was rising, because there could 
be no default until the Court rose for the 
day. 

In the present case we know that Ram 
Narain was present at the Court on the day 
fixed for the hearing of his application 
because he applied for réstoration of the 
case that very day. Itis not stated at what 
time application for restoration was made, 
and this, we think, should have been noted 
by the Court below. Nor did the Court 
below note the time when the case was 
dismissed. It is possible that Ram Narain 
was not present in the Court compound 


when the case was originally called out, 


the case having been taken early in the 
day. It is also possible that the case was 
not called out in such a way that every 
A third 
possibility is that Ram Narain. had gone 
away temporarily, as litigants may no doubt 
sometimes be obliged to. The Munsif did 
not discuss. the question how it was that 
Ram Narain failed to hear the case called 
out. He did not find that Ram Narain 
was not present in the compound at the 
time: he merely said that it was the ap- 
plicant’s fault that he did not hear the 
That is not a satis- 
factory way of dealing with the matter. 
In any event we are of opinion that since 
Ram Narain was present and attended in 
Court on the date fixed the Court below was 
justified in restoring the case. 

We do not consider that there is any 
good ground for interference with the 
orders passed and we accordingly dismiss 


this application with costs. 


S. Application dismissed. 
mu, A 1R1928 All. 301; 108 Ind. Cas. 9716; 20 A L F 
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FEDERAL COURT 
Case No. Iof 1941 
April 22, 1941 
Gwyer, C.J.; S. VARADACHARIAR 
AND BEAUMONT, JJ. 

In the matter of Ture HINDU WOMEN’S 
RIGHTS to PROPERTY ACT, 1937 (CEN- 
TRAL ACT XVIII OF 1937) anp Top HINDU 

WOMEN’S: RIGATS to PROPERTY 

(AMENDMENT ACT) 1938 (CENTRAL 

ACT XI OF 1938) 
AND 
In the matter of ASPECIAL REFERENCE 
UNDER SECTION 218 oF TuE GOVERN- 
MENT or INDIA ACT, 1935 

Hindu Women's Right to Property Act (XVIII of 
1937)—Hindu Women's Rights to Property (Amend- 
ment) Act (XI of 1938)—Acts, whether operate to 


regulate succession to agricultural land in Governors’ 


Provinces—Subject-matter of devolution by survivor- 
ship of non-agricultural property is included in 
entry No.7 of List III, the Concurrent List, of Gov- 
erument of India Act, 1935, (25 & 26 Geo. V, Ch. 


. : 

The Hindu Women’s Rights to Property Act XVIII 
of 1937, and the Hindu Women’s Rights to Property 
(Amendment) Act XI of 1938, (a) do not operate to 
regulate succession to agricultural land in the Gov- 
ernors’ Provinces; and (b) do operate to regulate 
devolution by survivorship of property other than agri- 
cultural land. [p. 363, col. 1.] i 

The subject of devolution by survivorship of proper- 
ty other than agricultural land is included in 
entry No. 7 of List III, the Concurrent List, Govt. of 
India Act, 1935. [ibid.] 


Special Reference by the Governor-Gene- 
val under s. 213 of the Govt. of India Act, 
1935, in the matter of the Hindu Women’s 
Rights to Property Act, 1937. 


Sir Brojendra Mitter, Advocate-General 
of India, (Mr. Asadulla Khan ‘with him), 
instructed by Mr. K. Y. Bhandarkar, Agent 
for the Govt. of India. 


Sir Alladi Krishnaswami Aiydr, Advo-. 


cate-General of Madras, (Mr. N. .Rajagopala 
Iyengar with him), instructed by Gan- 
pat Rai, Agent and Dr. Narain Prasad As- 
thana, Advocate-General of the United Pro- 


vinées, (Mr. Sri Narain Sahat with him), - 


Instructed by Gurudayal Sahay, 


Agent,... 
ETETA amici Curia. : 


Gwyer, C.J.—This is a Special Reference 
which ‘His Excellency the Governor-General 
has: been pleased to make to the Court under 
s. 213 of the Constitution Act. The questions 
referred are :— 5 g i 


(1) Does either the. Hindu Women’s 


Rights to Propėrty Act, 1937 (Cen- ` 


tral Act XVIII of 1937), which was 
passed. by the Legislative Assembly 
on February 4, 1937; and by the 
Council df State on April 6, 1937, 
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_. and which received the Governor- 
` ,Generalľ’s assent on April 14, ` 1937, 
or. the Hindu Women’s Rights to 
Property (Amendment) Act, 1938 
° (Central Act XI of 1938), which was 
passed in all its stages after April 
1, 1937, operate to regulate 
(a) succession to agricultural land ? 
(b) devolution by survivorship of prv- 
perty other than agricultural 
land ? 

(2) . Is the subject of devolution by sur- 
-vivorship of property other than 
agricultural land included in any of 
the entries inthe. three Legislative . 
Lists in the Seventh Schedule to the 
Govt. of India Act, 19385? . 

There being no “opposite party” ` properly 
so-called to this Reference, it was not consi- 
dered necessary or useful to serve any parties, 
with notice of the Reference. But, as the 
Court desired to hear the various possible 
viewpoints presented ayd argued, it suggest- 
ed tothe Advocate-General of India the desir- ° 
ability of inviting brief statements from the 
Advocates-General of the Provinces, contain- 
ing the point of view that each of them wish- 
ed to present and arguments in support 
thereof. The Advocate-General of India has 
filed a statement on behalf of the Govt. of 
India and he has also placed on the file state- 
ments from the Advocates-General of seven 
of the Provinces. As the Court further in- 
timated that besides hearing the Advocate- 


General of India it would be prepared to 


hear two more Counsel, the Advocate-Gene- 
ral of Madras and United Provinces appear- 
ed and took part in the argument. The Court 
is indebted to all the learned Counsel for the 
assistance which they have afforded it. 

The doubfs which have led to the Refer- 
ence arise from the fact that the bill which 
became the Hindu Women’s Rights to Pro- 
prety Act, 1937 (Act No. XVIII of 1987), 
which for convenience is hereafter referred 
to as Act No. XVIII, was passed by the Le- 
gislative Assembly of the Indian Legislature 
on February 4, 1937, that is, before Part III 
of the Constitition Alt came into operation 
and at a time when the powers of the Legis- 
lature were plenary, but was passed by the 
Council of State only on April 6, 1937, that 
is, after Part III, had come into operation, 
and received the Governor-General’s assent 
only on April 14, 1937. After April 1, 
1937, the Central Legislature was precluded 
from dealing with the subjects enumerated 
in List IZ of the Seventh Schedule to the 
Constitution Act, so far as theGovernors’ Pro- 
vinces were coricerned. Laws .with. respect 
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to the “devolution of agricultural land” could 
be enacted only by the Provincial Legisla- 


tures fentry No. 21 of List II), and “wills,’ 


intestacy and succession, ‘save as regards 
agricultural land” appeared as entry No.«7 
of List III, the Concurrent List. Act No. 
XVIII, read with the amending Act of 1938, 
endeavoured to improve the position of Hindu 
widows in two classes of cases: (a) where by 
the operation of the principle of survivorship 
the widow is excluded from enjoyment of the 
share of her husband in property which he 
held jointly with other co-parceners, and (b) 
where, even apart from the rule of survivor- 
ship, the widow is excluded from claiming 
any share in her husband’s estate by reason 
of the existence of sons, grandsons or great 
grandsons of the deceased who under the law 
take in preference to the widow. Provision 
is also made for securing a share to a widow 
even in cases where her husband had pre- 
deceased the last male owner (s. 3 (1), first 
proviso). The Act pyrports to deal in quite 
general terms with the “property” or ‘“‘sepa- 
rate property” of a Hindu dying intestate, 
or his “interest in joint family property”, it 
does not distinguish between agricultural 
land and other property and is therefore not 
limited in terms to the latter. It may be 
mentioned that some aspects of the questions 
now referred have already been discussed in 
one or two cases (see, for instance, Janak 
Dulari v. Sri Gopal (1), onthe assumption 
that the Bill had been passed even by the 
Council of State before the new Constitution 
came into force. From the dates given in the 
present Reference it will be seen that this ás- 
sumption is not correct. It may be added that 
the validity and operation of the amending 
Act of 1938 (Act No. XI of 1938) call for no 
separate discussion, since it doef not enact 
any independent provisions, but merely 
makes some amendments in the Act of the 
previous year. 

Of the questions referred, Question (2) will 
in effect be answered by the views to be 
expressed in the course of the discussion of 
Question (1) ; and it is therefore not separat- 
ly considered. Inthe statements filed before 
the hearing and in the course of the argu- 
ments, the following contentions were raised 
with respect to Question (1) :— 

(i) That Act No. XVIII was never pro- 
perly passed at all, in view of the stage at 
which it was taken up and dealt with by the 
Council of State and the Governor-General. 

(ii) That the Act was in any view ultra 
vires the Indian Legislature, so far as its 


@) I LR (1939) All. 912; 185 Ind. Cas. 420; AIR 
1939 All, 706; (1939) A L J 875; 12 R A 396. 
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operation might affect agricultural land in 
the Governors’ Provinces. 

(iii) That if the Act should be held to be 
only in part ultra vires, it would not on the 
authorities be permissible to sever the good 
from the bad, so as to allow it at any rate to 
operate in respect of property other than 
agricultural land in the Governors’ Provinces. 

(iv) That even if it were permissible to up- 
hold the Act to a limited extent, the provi- 
sion in s. 3(2) relating to the interest of the 
deceased in Hindu joint family property 
would be ultra vires the Indian Legislature, 
on the ground that the mention of ‘‘succes- 
sion” in entry No. 7 of List III of the Seventh 
Schedule does not include or authorize legis- 
lation in respect of the benefit which accrues 
to the members of a Mitakshara joint Hindu 
family under the rule of survivorship. 

In addition to the constitutional points 
above summarized, a suggestion was made 
on the construction of the Act that it does 
not provide for the devolution of any property 
by survivorship nor confer on the widow a 
right by survivorship, though it gives her 
the same interest in the joint property as her 
deceased husband had. This does not seem 
to be tenable. It is true that s. 3 of the Act, 
does not use the word “survivorship”, and it 
may be that the widow taking a share under 
the ‘Act does not become a co-parcener with 
the other sharers; but there can be no doubt 

that in the cases in which it gives to the 
widow of a deceased co-parcener a right to 
a share in the joint property which she did 
not possess under the pre-existing law, it 
takes away to that extent the benefit ofthe 
rule of survivorship which would have accru- 
ed to the ramaining co-parceners. The Refer- 
ence must therefore be dealt with on the 
footing that so far as its effect goes, the Act 
does legislate “with respect to” the law of 
survivorship. It can make no difference for 
this purpose whether the measure confers on 
one person a benefit by way of survivorship 
or takes away from another the benefit of 
survivorship. i 

On the first contention, the Court is satisfi- 
ed that no objection can be taken to the 
validity of the Act, on the ground only that 
it was introduced into the Legislature and 
passed by the Legislative Assembly before 
Part III of the Constitution Act came 
into force. Part XIII of the Constitution 
Act contains certain provisions - entitled 
‘Transitional Provisions”, which are to 
apply “with respect to the period elapsing. 
between the commencement of Part III of 
this Act and the establishment of the Federa- 
tion”. It is then enacted by s. 317 that the 
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provisions of the Govt. of India Act, 1919, set 
out (with certain amendments consequential 
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In the opinion of this Court therefore it is 
immaterial that the powers of the Legislature’ 


on the provisions of the Constitution Act) in e changed during the passage of the Bil} from 


the Ninth Schedule, are to continue to have 
effect, that is, during the transitional period, 
notwithstanding the repeal of the earlier Act 
by.the Constitution Act. Among the provi- 
sions thus continued are the provisions of the 
earlier Act relating to the Indian Legislature; 
“and it is clear that the Indian Legislature 
which was in existence immediately before 
the coming into force of Part III of the Act 
was continued in existence after that date, and 
was in all respects the same Legislature, 
though its legislative powers were no longer 
as extensive as they had previously been. 
One of the provisions included in the Ninth 
Schedule is that a Bill shall not be deemed to 
have been passed by the Indian Legislature 
unless it has been agreed to by both Chambers 
either without amendment or with such 
amendments only as may be agreed to by 
both Chambers. It is common ground that 
the Hindu Women’s Rights to Property Bill 
was agreed to without amendment by both 
Chambers of the Indian Legislature, and as 
soon as it received the Governor-General’s 
assent, it became an Act [Ninth Schedule, 
para. 68 (2)]. Not until then had this or 
any other Court jurisdiction to determine 
whether it was a valid piece of legislation or 
not. Itmay sometimes become necessary for 
-a Court to inquire into the proceedings of a 
Legislature, for the purpose of determining 
whether an Act was or was not validly 
passed ; for example, whether it was in fact 
passed,-as in the case of the Indian Legis- 
lature the law requires, by both Chambers of 
the Legislature before it received the Gover- 
nor-General’s assent. But it does not appear 
to the Court that the form, content or subject- 
matter of a Bill at the time of its intro- 
duction into, or of its consideration by, 
either Chamber of the Legislature is a 
matter with which a Court of law is concern- 
ed. The question -whether either Chamber 
has the right to discussa Bill laid before 
it is a domestic matter regulated by the rules 
of the Chamber, as interpreted by its Speaker, 
“and is nota matter with which a Court can 
interfere, or indeed on which it is entitled to 
express any opinion. . It is not to be suppos- 
“ed that a legislative body will waste its time 
by discussing a Bill which, even if it receives 
the Governor-General’s assent, would obvious- 
ly be beyond the competence of the Legis- 
_lature to enact ; but if it chooses to do so, that 
is its own affair, and the only function of a 
Court is to pronounce upon the Bill after it 
“has become an Act. 


the Legislative Assembly to the Council of 
State. The only date with which the Court 
is concerned is April 14, 1937, the date on 
which the Governor-General’s assent was. 
given; and the question whether the Act was” 
or was not within the competence of the 
Legislature must be determined with refer- 
ence to that date and to none other. 

Tt is convenient to consider the second and 
third contentions together, viz. that the Act 
was beyond the competence of the Indian 
Legislature, so far as its operation -might 
affect agricultural land in the Governors’ 
Provinces; and that, if it were held to_be in 
past beyond the competence of the Legis- 
lature, its provisions were not severable, so 
that it could not even affect property other 
than agricultural land. No doubt if the Act 
does affect agricultural land in the Governors’ 
Provinces, it was beyond the competence of 
the Legislature to enatt it; and whether or 
not it does so must depend upon the meaning 


‘which is to be given to the word “property” 


in the Act. If that word necessarily and 
inevitably comprises all forms of property, 
including agricultural land, then clearly the 
Act went beyond the powers of the Legis- 
lature; but when a Legislature with limited 
and restricted powers makes use of a word 
of such Wide and general import, the pre- 
sumption must surely be that it is using it 
with reference to that kind of property with 
respect to which it is competent to legislate 
and to no other. The question is thus one of 
construction, and unless the Act is to be ‘re- 
garded as wholly meaningless and ineffective, 
the Court is-bound to construe the word 
“property’eas referring only to those forms 
of property with respect to which the Legis- 
lature which enacted the Act was competent 
to legislate; that is to say, property other 
than agricultural land. On this view of the 
‘matter, the so-called question of severability, 
on which a number of Dominion decisions, as 
well as decisions of the Judicial Committee, 
were cited inthe gourse of the argument 
does not arise. The Court does not seek to 
divide the Act into two parts, viz. the part 
which the Legislature was competent, and - 


the part which it was incompetent, to enact. 


It holds that, on the true construction of 


the Act and especially of the word ‘“‘pro- 


‘perty” as used in it, no part. of the Act was 
beyond the Legislature’s powers. 

There is a general presumption that a 
Legislature does not intend to exceed its 
jurisdiction: ‘Maxwell on the Interpretation 
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of Statutes (8th Ed.) 126; and there is ample 
authority for the proposition that géheral 
words ‘in a statute are to be construed with 
reference tothe powers of the Legislature 
which enacts it. “It seems to me” said Lord 
Esher, M. R. in Colquhoun v. Heddon (2) 
at p. 134, 

“that, unless, Parliament expressly declares other- 
wise, in which case, even if it should go beyond its 
own rights as regards the comity of nations, the Courts 
of this country must obey the enactment, the proper 
construction to be put on general words used in an 
English Act of Parliament is, that Parliament was 
dealing only ,with such persons or things as are with- 
in the general words and also within its proper juris- 
diction, and that we ought to assume that Parliament 
{unless it expressly declares otherwise), when it uses 
general words, is only dealing with persons or things 
over which it has properly jurisdiction.” 

Where the expression “personal éstate” 
occurred in a Victorian Statute imposing 
duties on the estates of deceased persons, it 
was held by the Judicial Committee that it 
must be construed as referring only to such 
personal estate as the colonial grant of 
probate conferred juri8diction on the personal 
representatives to administer, whatever the 
domicile of the testator.might be; that is to 
say, personal estate situate within the Colony, 
in respect of which alone the Supreme 
Court of Victoria had power to grant pro- 
bate : 
~ “ Their Lordships thought that in imposing a duty 
of this nature the Victorian Legislature also was con- 
templating the property which was under its own hand, 
and did not intend to levy a tax in respect of property 
beyond its jurisdiction. And they held that the gene- 
ral expressiéns which import the contrary ought to 
. receive the qualification for which the appellant con- 


tends, and that the statement of personal property to’ 


be made by the executor under s. 7 (2) of the Act 
should be confined to that property which the probate 
enables him to administer.’’ 


Blackwood v. The Queen (3) at p. 98. In 
the well known case of Macleod w. Attorney- 
General for New South Wales (4) the Legis- 
lature of New South Wales had enacted a 
law providing that 


‘whosoever being married marries another person 
during the life of the former husband or wife, where- 
soever such second marriage takes place, shall be 
liable to penal servitude for seven years.” ` 


The appellant, who had during the life- 
time of his wife married another woman in 
.the United States of America and had in a 
New South Wales Court been convicted’ of 
bigamy under the provisions of this law, 
contended that the Court had had no jurisdic- 
tion to try him for the alleged offence; since 
the Act under which he was tried, according 
(2) (1890) 25 QB D 199, (134); 59 LJ Q B465; 
62L T 853; 38 W R 545, 
(3) (1882) 8 App. Cas. 82, (98); 52L J. P C10; 48 
L Wadi; 31 WB 645 (PO. | 
(4) (891) A O 455; GOL IP C55; 65 LT $21; 17 
Oox O C 341 (PC). ; 
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to its true constriction, was limited to 
offénéés committéd within the jurisdiction of 
the local Legislature by persons subject at 
the time’ of the offence to its jurisdiction; and 
that upon any other construction the Act 
would be ultra vires. Lord Halsbury, ° 
delivering the judgment of the Judicial 
Committee, observed that if their Lordships 
construed the statute as it-stodd and upon 
the bare words, any person, married to any 
other person, who mariied 4 second time 
anywhere in the habitable globe, was amen- 
able to, the criminal jurisdiction of New 
South Walés, if he could be caught in that 
Colony. “That seems to their Lordships”, 
he continued, 
“to be an impossible construction of the statutes; the 
~Colony,can have no such jurisdiction. and their Lord- 
ships do not desire to attribute to the Colonial Legis- 
lature an effort to enlarge their jurisdiction, to such an 
extent as would be inconsistent with the powers com- 
mitted toa Colony, and indeed incondistent with the 
most familiar principles of international law. It, 
therefore, becomes necessary to search for limitations, 
to see what would be the reasonable, limitation to 
apply to words so general ; and their Lordships take 
it that the words ‘whosoever being married’ mean 
‘whosoever being married, and who is amenable, at the 
time of the offence committed, to the jurisdiction of the 
Colony of New South Wales.’ ” 
And againin a later passage : ro 
“Tt appears to their Lordships that the effect of giv- 
ing the wider interpretation to this statute necessary 
to sustain this indictment would be to [comprehend a 
great’ deal more than Her Majesty’s subjects ; more 
than any persons who may be within the jurisdiction 
of the Colony by any means whatsoever ; and that, 
therefore, if that construction were given to the 
statute, it would follow as a necessary result that the 
statute was ultra vires of the Colonial Legislature to 
pass. Their Lordships are far from suggesting that 


. the Legislature of the Colony did mean to give to them- 


selves so wide a jurisdiction. The more reasonable 
theory to adopt is that the language was used, subject 
to the well-known and well-considered limitation, that 
they were only legislating for those who were actually 
within their jurisdiction, and within the limits of the 
Colony.” 4 

The principle is the same for all law-mak- 
ing bodies with limited powers: 
“Now it is true that a by-law must be, as agene- 
ral tule, consistent with the principles of the Common 
Law ; thatif it violates those principles it is bad ; 
and it follows that if it is capable of two construc- 
tions, one of which would make it bad and the other 
good, we must adopt that construction which will make 
it consonant with the principles of the Common 
Law.” 


Collman v. Mills (5), at p. 399. In D’Emden 
v. Pedder (6), the High Court of Australia 
held that they would not be justified in as- 
suming that a State Parlidment -intended 
general words in an enactment to have an 
application which would conflict with the 
i y B 396, (399); 66 LJ B 170;75 L 
iL JEET E 

(6) (1904) 1 Com. L R 91. 
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constitution of the Commonwealth : 

“It is in our opinion a sound principle of construction 
that Acts of a sovereign Legislature, and indeed of 
subordinate Legislatures such as a Municipal authority, 
should, if possible, receive such an interpretation as will 
make them operativeand not inoperative......It is asettled 
rule in the interpretation of statutes that general 
words willbe taken to have been used in the wider or 
more restricted sense according to the general scope 
and object of the enactment.” (at pp. 119, 120). 

There is this also to be said. The under- 
lying purpose of Act No. XVIII is plainly 
stated in its preamble: ‘‘Whereas it is 
expedient to amend the Hindu Law to give 
better rights to women in respect of pro- 
perty”. Itis therefore a remedial Act seek- 
ing to remove or to mitigate what the Legis- 
lature presumably regarded asa mischief; _ 
and as such it ought to receive a beneficial 
interpretation: “If the enactment be 
manifestly intended to be remedial, it 
must be so construed as to give the most 
complete remedy which the phraseology will 
permit”. Coal Economising’ Gas Co., In re 
Gover’s Case (7), at p. 198. It may well be 
that the Indian Legislature, if it had been 
able to pass the Act while it still possessed 
plenary powers, would have desired that the 
“better rights” which it sought to give to 
Hindu women should extend to agricultural 
land as well as to other property;-but it 
cannot be supposed that when, after restric- 
tion of its powers, it passed, an Act with 
‘the above preamble, it did not intend to 
make the enactment as effective as it was 
within its power to make it. It was con- 
tended before the Court that the passing 
of the Act with a restricted effect might 
result in some cases in a widow being de- 
prived of advantages which she possessed 
under the pre-existing law. The examples 
adduced by the Advocate-General of India- 
were by no means conclusive, and it should 
not be -assumed that the Court accepts the 
contention; but even if it were true that an 
Act intended.to be remedial, though pos- 
sibly limited in scope, was found in a 
small minority of cases to prejudice rather 
than to benefit those whom it was intended to 
help, this would be no reason why the Court 
should not adopt the construction which is on 
the whole best calculated to give effect to the 
manifest intention of the Legislature. 


The Court has already pointed out that the 
question is one of the construction of the Act, 
that is to say, of ascertaining its true mean- 
ing, and that the construction which has com- 
mended itself to the Court leaves no room 
for the application of the principle of non- 

(7) (1875) 1 Ch. D 182, (198); 45 LJ Ch: 83; 33 LT 
619; 24 WR 125, 
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severability of subject-matter. It should not 
however be thought that the Court has, over- 
looked cases cited toit in which the saifie 
words have been applied in an Act to a num- 
bér of purposes, some within and some 
without the power of the Legislature, 
and the whole Act has been held {to 
be bad. If the restriction of the general 


“words to purposes within the power of the 


Legislature would be to leave an Act with 
nothing or next to nothing in it, or an Act 
different in kind, and not merely in degree, 
from an Act in which the general words 
were given the wider meaning, then it i$ 
plain that the Act asa whole must be held 
invalid, because in such circumstances it is 
impossible to assert with any confidence that 
the Legislature intended the general words 
which it has used to be construed only in 
the narrower sense: Owners of S. S. Kaltbia 
v. Wilson (8), Vacuum Oil Company Ltd. v. 
State of Queensland (9), R. v. Common- 
wealth Court of Conciliation and Arbitra- 
tion (10), British Imperial Oil Co. Ltd. v. 
Federal Commissioner of Taxation (11). If 
the Act is to be upheld, it must rémain, even 
when a narrower meaning is given to the 
general words, “an Act which is complete, 
intelligible, and valid and which can be exe- 
cuted by itself’; Wynes: ‘Legislative and 
Executive Powers in Australia 51, citing 
Presser v. bllinois (12). These words appear 
to the Court apt to describe Act No. XVIII, 
if construed as the Court’ has thought right 
to construe it, that is tosay, even when a 
narrower meaning is given-to the general 
words which the Legislature has used. : 


It remains to deal with the fourth conten- 


-tion, that is, with regard to the import of the 


term ‘succession’ in entry No.7 of List III 
and of the word ‘‘devolution” in entry No. 21 
of List II. The question raised is whether 
these words which prima facie imply the 
passing of an interest from one person to an- 
other can include the change which takes 
place under the Mitakshara Law in the ex- 
tent of the interest possessed by the male 
members of a joint Hindu family in the joint 
property when one of these members dies. 
Borrowing a term from the English Law, this 
change has been described as the operation 
of the principle of survivorship. But the note 
of catition sounded by Lord Dunedin in 


689. 
(9) (1934) 51 C L R 677. 
(10) (1910)11 CLR 1. 
(11) (1925) 35 C L R 422, 
(12) (1886) 116 U S 252. 
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Baijnath Prasad Singh v. Tej Bali Singh 
(13), as to the use of the terms “‘co-parcenery” 
and “‘ĉo-parceners” in relation to a Mitakshara 
joint family is equally applicable to the use 
of the terms ‘“‘joint-tenancy” and “surviver- 
ship”; for the incidents associated with joint 
ownership under the Mitakshara Law are not 
identical with those known to the English 
Law of joint-tenancy. There is however this 
degree of resemblance between the jus ac- 
crescendi and the effect of the death of one 
of the _owners of joint family property under 
the Mitakshara law, that in a sense there is 
only an extinction of the deceased person’s 
interest, and the shares of the survivors, whose 
pre-existing interest extended over the whole 
property are increased only because of the 
diminution in the number of sharers. The 
argument therefore is that words like ‘‘de- 
volution” and “succession” cannot be held to 
include cases where the deceased person's in- 
terest does not pass to another but is merely 
extinguished or lapses. There are at least 
two answers to this argument. 

Whatever may be the position under the 
English Law, the theory of extinction does 
not exactly describe the position which arises 
on the death ofa member of a Mitakshara 
joint family. The result of a long course of 
decisions is that certain legal acts continue to 
operate on the interest of the deceased mem- 
ber even when what is ordinarily spoken of 
as the rule of survivorship is taking effect. 
Thus, if,a creditor obtains a decree against 
a member ofa joint family and during the 
latter's life-time attaches his undivided in- 
terest in the family property, the creditor 
will be entitled to proceed against that 1m- 
terest to the extent necessary for the satis- 
faction of his claim even after the property 
has survived to the other members by reason 
of the death of the judgment-debtor. In 
some of the Provinces there have also been 
decisions recognising a right of voluntary 
alienation in each joint owner, in respect of 
his undivided share, when the alienation is 
for value; and, if in this part of the country 
a member creates a mortgage over his un- 
divided share, such rfortgage has been held 
to be operative even after the death of the 
mortgagor. According to several decisions 
of the Madras High Court, the alienation by 
a member of his undivided share does not 
disrupt the joint status and yet the rights of 
the purchaser have been held not tobe de- 
feated by the death of the alienor, though no 


(13) 43 A 228; 60 Ind. Cas. 534; A IR 1921 P C 62; 

oea ara R 654; 33 CL J 388; 25 
;40 ML 7; (1921) M W N 300; 

T 257; 48 I A 195. 2 er 
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suit for -partition be instituted during his 
lifetime. Results of this kind are wholly in- 
consistent with the theory of extinction or 
lapse, and even more so when the deceased 
happens to be the father of thesurvivors. It 
was recognised as early as Nanomi Babuas- 
in v. Modhun Mohn (14), that the applica- 
tion of the theory of the son’s "pious obliga- 
tion” to pay the father’s debts has practically 
resulted in the pro tanto extinction of the 
son’s independent rights in the family pro- 
perty; and s. 43 of the Civil P. C., provided 
that to the extent to which joint family pro- 
perty remained liable for the father’s per- 
sonal debts even after his death, it ‘‘shall be 
deemed to be property which has come to the. 
hands of the son as his legal representative”. 

It is equally important to remember that 
neither in their ordinary grammatical signi- 
ficance nor by a long continued use in a 
technical sense have the worde ‘‘devolution” 
and “‘succession” acquired a connotation that 
would preclude their application to describe 
the operation of the rule of survivorship as 
above explained. Eminent text-writers and 
Judges have used one or the other of these 
terms to include the accession of right which 
takes place on the death of one of-the mem- 
bers of a Mitakshara joint family. Many enact 
ments of Parliament and of the Indian Legis- 
lature have used the words “inheritance” and 
“succession” in juxtaposition, justifying the in- 
ference that succession is either another cate- 
gory from or a wider category than inherit- 
ance” (see some of these enactments referred 
to in Ilbert’s Govt. of India, Chap. IV, and 
in Mulle’s Hindu Law, p. 4). If in these 
enactments “succession’. should be held not 
to include the principle of survivorship, it 
would be difficult to say what else that word 
is meant to refer to and in any other view 
the continued administration of that part of 
the Hindu Law by the British Indian Courts 
could not have been provided for, because 
there are no other appropriate words in 
those provisions. Such being the position as 
to the meaning of the words, it is permissible 
toadd that itis difficult to conceive of any 
reason why in framing Lists II and III 
Parliament should have thought fit to take 
away the law of survivorship from the juris- 
diction of the Indian Legislatures, and there 
is no justification for attributing oversight 
either, when, as above explained, the langu- 
age employed may properly be held to com- 
.prehend the law of survivorship as well. 

A line of cases in the High Courts dispens- 
ing with the production of a succession cer- 


4) 130 21; 13 I A 1; 4 Sar, 682; 10 Ind. Jur. 151 
(PO. 
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tificate when title toa “debt” is claimed by 
survivorship may seem to support the res- 
tricted interpretation ‘of the word ‘‘succes- 
sion” (cf. at p.16). But taking this class 


of decisions as a whole they must be un- ~ 


derstood to rest not so much on the con- 
notation of the words “succession” as on 
the meaning of the expression “effects of the 
deceased person” and on the reason of the 
rule relating to the production of a succes- 
sion certificate in support of the claim toa 
debt” prima facie due to a deceased per 
son. (See Vairanan Chettiar v. Srinivasa 
Chettiar) (15). In any event, the two enact- 
ments not being in pari materia, such obser- 
vations as may be found in these cases in 
support of the limited interpretation of the 
word “successior” cannot be held to be suff- 
cient to override the cumulative effect of the 
considerations referred to above. 
- In one or two instances, eminent writers 
have employed language suggesting that- 
devolution” may comprehend cases of sur- 
vivorship ‘but not the word “succession” (see 
Mayne's Hindu Law, para. 270), but it is 
difficult to find any basis for this distinction. 
Devolution” may be wider in scope than 
succession” in the sense that the former is 
not restricted to the result of a “death” (see 
O. XXII, r. 10, Civil P. C.), but that is im- 
material for the present purpose; and, as 
‘already stated, eminent Judges have used 
both the terms in a sense that will include 
a operation of the principle of survivor- 
ship. : 

The Court is therefore of opinion that the 
answers to the questions comprised in the 
Special Reference are as follows :— 

(1) The Hindu Women’s Rights to Pro- 
perty Act, 1937, and the Hindu 
‘Women’s Rights to Property (Am- 

` endment) Act, 1938,— 
(a) do not operate to regulate succession 
to agricultural land in the Gov- 
ernors’ Provinces; and 
(b) do operate to regulate devolution by 
survivorship of property other than 
agricultural land. 

(2) The subject of devolution by survivor- 
ship of property. other than agri- 
cultural land is included in entry 
No. 7 of List III, the Concurrent List. 

The Court will report to His Excellency 
accordingly. 

l Reference answered. 

(15) 44 M 499; 62 Ind. Cas. 944; 40 M L-J 481; 13 

L W475; 29 ML T 294; (1921) M W N 290 (F B). 
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OUDH CHIEF COURT i 
Second Rent Appeal No. 83 of 1937 


3 "March 31, 1941 


GHULAM HASAN, JJ. 
° BHAGWAN DASS—DEFENDANT— 
f APPELLANT 
versus | 
Mst. TAJUNNISA BIBI—PLAINTIPF 
AND OTHERS—DEFENDANTS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. II, r. 2— 
Plaintiff not aware of his right at date of former 
suit suing subsequently on such right—Second suit, if 
barred. 

A right which a litigant possesses without knowing. 
or ever having known that he possesses it, can hardly 
be regarded as a “ portion of his ‘claim ’’ within the 
meaning of O. II, r. 2 (2), Civil P. O. 

Where, therefore, the plaintiff at.the date of the 
former suit was not-aware of the right on which he 
claimed in a subsequent suit ; 

Held, that O. IL, r. 2 did not apply tothe case and 
the plaintiff was not precluded from suing in respect of 
that right. Anant Bibi v. Imdad Husain (1), 7 Ind. 
Cas. 289 (2) and 49 Ind. Cas. 54 (3), followed, 134 Ind. 
Cas. 654 (4) and Kishen Narain v. Nizamuddin (5), 
distinguished. . ; 


S. R. A. against the decree of the District. 
ht Rae Bareli, dated September 28,. 
7. 
Mr. Mohd Husain, for the Appellant. 
Mr. Akhtar Husain, for Respondent No. 1. 


Judgment.—This is a second rent appeal 
bythe defendant arising out of a suit for 
recovery of land revenue under s. 108 (16) 
of the Oudh Rent Act. f . i 

Mst. Taj-un-nissa Bibi, the plaintiff-res- 
pondent, filed a suit to recover Rs. 361-3-11 
with interest on account of arrears of the 
land revenue which she alleged to have paid 
for the years 1339 and 1340 Fasli on behalf 
of the defgndants. The plaintiff is the 
lambardariya of Mahal Taj-un-nissa situate 
in village Kutra Bahadurganj. There are two- 
khata khewats in this mahal, one of which 
khata khewat No. 1 stands in the name of 
Mst. Taj-un-nissa and the other khata khewat 
No. 2 stands in the names of the mortgagees 
who are defendants to the suit. This village 
was under attachment in 1339 and 1340: © 
Fasli and the plaintiff's allegation was that. 
the arrears of revenue due in respect of the 
khata khewat No. 2 had been realised by the 
Govt. from the plaintiff. 

The material defence was that the revenue 
had been paid out of the realisations of khata 


Khewat No. 2 when the mahal was under 


the direct management of the Govt. It was: 
also pleaded that the suit was barred under’ 
the provisions of O. II, r. 2 of the Civil P. C. 

The learned Assistant Collector held that: 
the plaintiff had paid Rs. 353-2-10 as land 
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- -Tevenue for the share of the defendants and 


Rs. 9-0-9 for the expenses of the attachment. 
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1933, when she instituted the pr ‘evious suit. 
The finding that the plaintiff was not aware 


He firther ‘found that O. Il,r. 2 of the ® of her assets and liabilities in respect of 


Civil P. C. did not bar the present suit of the 
plaintiff because the plaintiff was not aware 
-of the accounts in 1337 Fasli. He accord- 
ingly decreed the suit against all the defén- 
dants jointly. . 

The defendants appealed and the learned 
District Judge upheld the findings of the 
learned Assistant Collector on both the points 
but modified the decree by separating the 
liabilities of the defendants inter se. 

Bhagwan Dass, defendant No. 5, who is 
the appellant before me, has alone appealed. 
The other defendants have acquiesced in the 
‘decree. 

The only point that has been urged before 
me in support of the appeal is that decision 
of the lower Courts is erroneous and that it 
should have been held that the plaintiff's 
present suit was barred by the provisions of 
O. II, r. 2, of the Civil P. ©. It is argued 
-that the plaintiff brought a suit on June 12, 
1933, (vide plaint Ex. A-1) in respect of the 
revenue for 1337 Fasli and obtained à decree 
(Ex. A-2) 6n October 9, 1933, against certain 


defendants including the present defendant-. 


appellant, that the revenue for 1339 and 
1340 Fasli had become due at the time of the 
institution of the suit and the plaintiff's omis- 


:sion to sue in respect of the revengie for 1339 


and 1340 Fasli was a bar to the maintain- 
ability gf the present suit. Reference is 
-made in this connection to para. 5 of the 
plaint (Ex. A-1), which shows that the 
plaintiff in the previous suit alleged ignor- 
-ance of the revenue having been realised 
from the plaintiff’s share as the mahal was 
under attachment in 1339-Fasli and express- 
ed her inability tosue for 1339 Fasli on 
‘that ground. She further stated in that 
paragraph that she would sue for the 
‘revenue after she had become aware of the 
fact that the revenue had been realised. It 
“is further argued that the plaintiff became 
aware in September 1933, of the liabilities of 
the defendants to pay the arrears of revenue 
-and that she should hate sought an amend- 
ment of the plaint so as to include the claim 
for 1339 and 1340 Fasli or obtained leave from 
‘the Court under O. II, r. 3, of the Civil P. C. 

Iam of opinion that these contentions have 
-no force. 

There is a concurrent finding of both the 
‘Courts below that the plainiff was not fully 
-aware of the account on the date of the filing 

-of her suit and that she had a reason not to 
“be aware of the assets and, liabilities in res- 


‘pect. of 1339. and 1340 Fasli on June 12, ae 


1339 and 1340 Fasli at the time of the 
~institution of the previous suit is based on 
admissible evidence and is binding in second 
appeal. The only question, therefore, which 
remains for determination is whether in view 
-of this finding the lower Courts were justifi- 
ed in arriving at the conclusion that the pro- 
visions of O. II, r. 2 of the Civil P. C. did not 
apply to the case. I do not see any legal flaw 
in the decision arrived at by the two -Courts 
below. The said rule lays down — 
“(1) Every suit shall include the whole of the claim 


which the plaintiff is entitled to make in respect of the 


cause of action. 
* = * * 


(2) Where a plaintiff omits to sue in respect of, or 
intentionally relinquishes, any portion of his claim, he 
shall not afterwards sue in respect of the portion so 
omitted or relinquished.’ g 

In a case under s. 7 of Act VIII of 1859, 
which was substantially to the same effect 
as the present O: II;.r. 2 of the Civil P. C.. 
1908. Their Lordships of the Judicial Com- 
mittee held that a right which a litigant 
possesses without knowing or ever having - 
known that he possesses it, can hardly be 
regarded as a “portion of his claim” within’ 
the meaning of the section in question. 
Their Lordships were further pleased .to 
observe that upon the evidence in that case 
the plaintiff at the date of the former suit 
was not aware of the right on which he was 
not insisting. (See Amanat Bibi v. Imdad 
Husain, L. R. 15 I. A. 106) (1). 

This decision was followed by the Allah- 
abad High Courtin Batul Kunwar v. Munni 
Lal (I. L. R. 32 All., 625) (2). In that case the 
plaintiff first obtained an ex parte decree 
against the mother of a deceased tenant for 
1313 Fasli and he obtained another decree 
against the daughter of the deceased tenant 
for 1314 Fasli. The first decree was set 
aside and at the re-hearing the daughter was 
made a party. It was found that at the time 
the plaintiff brought the suit in respect of 
1314 Fasli he was not aware that the daugh- 
ter was the tenant in 1313 Fasli also. It 
was held, therefore, that the plaintiff having 
no knowledge when He had brought his suit 
in respect of 1314 Fasli that the daughter 
was the tenant in 1313 Fasli, could not be 
said to have omitted to sue in respect of that 
year, andthe suit for 1314 Fasli was-not 
barred by the provisions of s. 43 of the Civil. 
P. C. of 1882 (corresponding to K TI, r:2 of 


the Civil P. C. of 1908). - 
(1) 15 I A 106; 15 C 800; 5 Sar. 214;12 Ind. Jur 


(2) 32 A 625; 7 Ind. Cas. 289; 7 A LJ 738, 
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In Ram Khelawan v. Jaskaran (21 Oudh 
Cases 307) (3), Mr. L. Stuart, A. J. O., (after- 


wards Sir Louis Stuart) held that a person : 


‘is not deleteriously affected by the provisions 
. of O. II, r. 2 of the Civil P.C. if at the time 
he brought his former suit he was not in a 
position to know all his rights. 

The case of Naba Kumar Hazra v. Radha- 
shyam Mahish (A. I. R. 1931 P. C. 229) (4) 
‘is clearly distinguishable upon the facts. 
There it was held that the relief for rent and 
profits which could have been prayed for in 
a previous suit for conveyance of properties 
and arising out of the same cause of action 
cannot be prayed for in a subsequent suit. 
‘The precise question arising in the present 
case namely that the plaintiff was ignorant 
of her rights at the time when she brought 
the former suit did not arise in that case and 
was, therefore, rightly not considered. 

The case of Kishan Narain v. Nizamud- 
din, (1937 O. W. N. 1146) (5), relied upon by 
learned Counsel for the defendant-appellant 
is equally inapplicable to the facts of the 
present case. No such question asis raised 
in the present case arose for decision in the 
above case. In the present case there is a 
concurrent finding of fact that the plaintiff 
was not aware at all of her assets and liabili- 
ties at the time of the previous suit. The 
statement of Mohammad Ahmad Khan, 
P. W. No. 2, general agent of the plaintiff, 
that he came to know about the payment of 
the revenue for 1339 and 1340 Fasli by the 
plaintiff for the shares of the defendants in 
September 1933, is not definite asit is qualifi- 
ed by the further statement that he could not 
include the amount in the previous suit as 
the accounts of Tahsil Kham were not ready. 
In view of this statement it was not pos- 
sible for the plaintiff to have asked for 
amendment of the plaint in the previous suit. 
It is significant that the defendant-appellant 
did not raise the question of amendment of 
the plaint on the basis of the statement made 
by the general agent of the plaintiff either 
in the trial Court or before the lower Appel- 
late Court. The decision relied upon has, 
therefore, no application to the present case. 

_ The appeal’ fails and is dismissed with 
costs. 


S. Appeal dismissed. 


(3) 21 0 C 307; 1U P L R (0) 19; 49 Ind. Cas. 54; A 
IR 1919 Oudh 262. 
(4) AIR 1931 P C 229; 134 Ind. Cas. 654; 35C W 
N 977; 61 ML J294; (1931) A L J 797; 54 OL J 274; 
34 L W 444; (1932) MW N 333; Ind. Rul. (1931) P C 


`. 302 (P O). 


( ; 
(5) (1937) O W N 1146. -> 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S. COURT 
Civil Revision Petition NO. 315 of 1939 
January 21, 1941 
. e | Mir AHMAD AND Soort, JJ. j 
MASHAHUR AND OTHERS—PETITIONERS 
VETSUS 

SUBHAN DIN AND OTHERS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXII, 
rr. 3, 4, 11, 0. XLI, r. 4—Lower Court’s decision 
jointly affecting all appellants—Death of one—Legal 
representative not brought on record within time—- 
Appeal, if abates. 

A suit against several defendants for a declaration 
that the plaintifis were entitled to water their lands 
from a particular stream ata specified point and for 
a perpetual injunction that the defendants should 
remove their dam in order to enable the plaintiffs to du 
so, was decreed : 


. Held, that the decision jointly affected all the de- 


fendants and ifin appeal by them one of them died 


and his legal representative was not brought on record 


within time, the appeal did not abate against all the 
appellants. 157 Ind. Cas. 994 (1), distinguished, 46 
Ind. Cas. 50 (2), 146 Ind. Cas. 511 (2) (3), 154 Ind. Cas.. 
147 (4) and 146 Ind. Cas. 26 (5), relied on. 

e 


C. R. P. from an order of the Additional 
Judge, Peshawar, dated July 11, 1939. 

Mr. Gul Mohd. Khan, for the Petitioners. 

Sardar Jaman Singh, for Respondents 
Nos. 1 to 5. . 


Mir Ahmad, J.—Five persons, who are 
respondents Nos. 1 to 5 before us, brought a 
suit against 11 defendants for a declaration 
that the plaintiffs were entitled to water 
their lands from a particular stream at a 
specified point and. fora perpetual injunc- 
tion that the defendants should remove their 
dam shown in ‘the plaintjin order to enable 
the plaintiffs to doso, and that the defendants 
should not interfere with their enjoyment of 
those water rights in future. The trial Judge 
decreed thé claim. Out of 11 defendants. 
nine appealed to the District Judge, the 
remaining two having been made respon- 
dents along with the five plaintiffs. Of the 


- nine appellants one Khada Mir died and his. 
- legal representatives were not brought on the 


record within 90 days. The Additional Judge 
following Boota Mal v. Farid Khan (1) held 
that the appeal abated so far as all the appel- 
lants were concerned. He dismissed the- 
appeal. The eight persons.who were appel- 
lants in the lower Appellate Court and also: 
the legal representatives of Khada Mir have 
jointly presented this application for revision 
against the order of the Additional Judge. 
Order XXII, rr. 3, 4 and 11, Civil P. O., read 
thus : : 
-~ “Rule (3). (1) Where one of two or more, plaintifis- 
1) A 1R1935 Pesh. 126; 157 Ind. Cas. 994; 8 R 
Pesh. 45. i h ae ` 
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„lies and the right to sue does survive to the surviv- 
ng plaintiff or plaintiffs alone, or a sole plaintiff or 
sole surviving plaintiff dies and the right to suee 
Survives, the Court, on an application made in that 
behalf shall cause the legal representative of the de- 
ceased plaintiff to be made a party and shall proceed 
With the suit. (2) Where within the time limited by 
law no application is made under sub-r. (1) the suit 
shall abate so far as the deceased plaintiff is concerned, 
and, on she application of the Rafendant the Court 
may award to him the costs which he may have incurr- 
-æd in dezending the suit, to be recovered from the 
restate of the deceased plaintiff. : 

~ Rule 4. (1) Where one of two or more defendants 
dies and the right to sue does not’ survive against the 
surviving defendant or defendants alone, or a sole de- 
‘fendant or sole suzviving defendant dies and the right 
to sue survives, the Court, on an application made 
in that behalf shall cause the legal representative of 
‘the deceased defendant to be made a party and shall 
proceed with the suit. (2) Any person so made a party 
‘may make any defence appropriate to his character as 
‘legal representative of the deceased defendant. (3) 
Where within the time limited by law no application 
is made under sub-r. (1) the suit shall abate as against 
“the deceased defendant. 

Rule 11. In the application of this order to appeals, 
‘so far as-may be the word “plaintiff” shall be 
held to include an appellfint, the word ‘‘defendant” a 
‘respondent, and the word “suit” an appeal.” 

It is clear that if an appellant or a res- 
pondent dies and his legal representatives 
‘are not brought on the record within the 
limitation provided for the purpose, the ap- 
peal abates so far as that person is con- 
cerned. In case there’ are more than one 
appellant or respondent and the appeal has 
abated the question arises whether the ap- 
peal can be proceeded with by the other 
‘appellants or against the other respondents. 
In the case reported in Boota Mal v. Farid 
Khan (l) the plaintiff had appealed against 
several respondents. One of the respondents 
had died and his legal representatives were 
mot brought on the record within 90 days. As 
the plaintiff wanted a decree against all the 
‘respondents jointly a Bench of this Court 
held that the appeal had abated against 
them all. This is a correct view. The judg- 
ment of the lower Court had become final 
‘so far as the respondent who had died was 
concerned. If the Appellate Court were to 
decide the case otherwise with regard to 
the other respondents there would have been 
two confiicting decrees in the same suit. The 
appeal could not therefore be carried on by 
‘tthe appellants against the other respondents 
and the appeal was consequently dismissed. 
Now the case where one of the appellants 
‘dies-is different O. XLI, r. 4, Civil P. C., is in 
‘the following terms : | 

“Rule 4. Where there are more plaintifis or more 
defendants than one in suit, and the decree appealed 
from proceeds on any ground common to all the plain- 
tiffs or to all the defendants, any one of the plaintiffs 
or of the defendants may appeal. . . . from the whole 
‘decree and thereupon the Appellate Court may reverse 
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or vary the decree in favour of all the plaintifis or de- 
fendants, as the case may be.” 


It is obvious that’ where the decision of 
the lower Court jointly affects all the appel- 
lants the Appellate Court has the power to 
reverse the decision -with regard to all the 
persons concerned even though one of them 
may have appealed against it. As this rule 
enables the -Appellate Court to set aside the 
whole decree at the instance of one of the 
several persons affected by it, there can be 
no question of the case becoming res judicata 
so- far as those appellants who have not 
appealed, are concerned. In other words, the 
Court when reversing the order can reverse 
it in toto and thus avoid the consequence of 
there being two contradictory decrees in the 
same suit. The corollary is apparent that 
the abatement of the appeal with respect to 
one of such appellants does not necessarily 
lead to the result that the whole of the appeal 
abates and should consequently be dismissed. 
It follows that in this case the Appellate 
Judge could hear the appeal and if he 
thought that the -decree should be set 
aside he could set it aside in favour of 
all the defendants in the lower Court 
even though one of them was not a party to 
the appeal by reason of abatement. This 
view was taken in the following case: The 
Division Bench of the Lahore High Court had 
come to this conclusion in Piyare Lal v. 
Chura Mani (2). The head-note runs thus : 

“During the pendency of an appeal one of the appel- 
lants died and no application was made to bring his 
legal representatives on the record till after the period 
of limitation had expired. It was contended that the 
appeal had abated in toto: Held, that the decree of 
the trial Court having been passed on a ground common 


to all the defendants the case was covered by O. XLI, 
r. 4 and the appeal could therefore proceed.” 

The Division Bench of the Allahabad High 
Court has taken a similar view in Jamna 
Bhagat v. Oudh Behari Mal (3). The head- 
note is as under : 

“A sale deed purported to transfer the entire pro- 
perty jointly in favour of all the vendees for one 
consolidated amount and there was no specification of 
different interests of the various vendees in the sale 
deed. The trial Court also treated the purchases as a 
joint one and passed one joint decree for pre-emption 
against all the vendees. One of the vendees died pend- 
ing appeal and his legal representative was not brought 
on record. Held, that the mere fact that one of the 
vendees had dropped out, would not prevent the other 
vendees from prosecuting their appeal, because they 
were interested in the entire property transferred and 
were entitled to press their appeal as against the 
plaintiff on a ground common to all the vendees and 
that the appeal did not abate as a whole.” $ 


A Division Bench of the Calcutta High 
@) A I R 1918 Lah. 227; 46 Ind. Cas. 50; 84 P R 
191 


(3) A IR 1933 All. 733; 146 Ind. Cas. 511 (2); (1933) 
ALJ 1049;6R A 305. 
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Court has said the same in Satulal Bhat- 
tacharjee v. Asiraddi (4). The head-note is 
to the following effect :. 

“A suit was brought by the plaintiffs for a declara- 
tion of their title to certain lands and for recovery of 
khas possession in respect of the same. The first Court 
granted a declaration of the plaintifi’s title to a 
fractional share in the lands in suit but dismissed the 
plaintiff’s suit for “khas possession. On appeal the 
lower Appellate Court set aside that decision and decreed 
the plaintifi’s suit in full, Defendant No. 1 died 
during the pendency of the appeal in the lower Appel- 
late Court and his two sons were substituted as his 
heirs in the record of the appeal. A second appeal was 
filed on behalf of both the sons. One of the sons died 
during the pendency of the second appeal and his heirs 
were not brought on the record within the time 
allowed by law. Held, that O. XLI, r. 4 enables one 
of the two heirs of the defendant to maintain the 
appeal from the whole decree, and it was competent 
to the Appellate Court to reverse or vary the decree in 
favour of all the plaintiffs or all the defendants as the 
case may be, although one of the defendants or one of 
the defendant’s heirs did not join in the appeal.” | 

A Division Bench of the Madras High 
Court has laid down this proposition in 
Chenchuramayya v. Venkatasubhayya Chetty 
(5). The head-note is in the following terms: 

“During the pendency of an appeal, appellants Nos. 2 
and 5 died: the legal representatives of appellant 
No. 2 were brought on the record, but an application by 
an alleged representative of appellant No.5 was dis- 
missed. Held, that the lower Court’s decree could be 
dealt with as a whole as it stood against all the appel- 
lants under O. XLI, r. 4 even though the legal re- 
presentative of appellant No. 5 was absent on the 
record.” , note 

The case before us is therefore disting- 
uishable from Boota Mal v. Farid Khan (1) 
and the authorities quoted above apply to it. 
We consequently hold that the lower Appel- 
late Court bas committed a material irregul- 
arity in deciding the case on the strength of 
an authority which is not applicable to the 
case at all. The petition is accepted, the 
order of the lower Appellate Court set aside 
and the case remanded for decision on 
merits. Costs in this Court shall follow the 


event. E 

D Case remanded. 

1934 Cal. 703; 154 Ind. Cas. 147; 61 C 879; 
362; 38 O W N 743; 7 R C 438. 

1933 Mad. 655; 146 Ind. Cas. 26; 38 L W 
M 203. 





CALCUTTA HIGH COURT 
‘Appeal No, 216 of 1939 
July 11, 1940 
Ene ey, J. 
HEMENDRA NATH ROY 
CHOW DHURY—DECcREE-HOLDER— 
, APPELLANT : 
versus 
PURNA CHARAN HAULI AND OTHERS— 

-JUDGMENT-DEBTORS— RESPONDENTS ' 


` Bengal Agricultural Debtors Act (VII of 1936), 
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ss. 2, (8) Gii), 34, 2 (9) (a)—Decree passed for cask 
equivalent of bhag produce in suit for non-payment 

a of share bhag produce by defendant, whether { debt” 
within meaning of Act—Execution proceedings in 
respect of such-decree if can be stayed under s. 34— - 
Bargadar, whether ““ debtor.,”’ 

Where a decree is passed in a suit instituted by 
she decree-holder against the judgment-debtors for non- 
payment of their share of the bhag produce due in 
respect of a certain plot for a cash equivalent of the 
produce, such a decree is not 8 debt within the mean- 
ing of the Ben. Agri. Debtors Act and is, therefore 
exempted from its operation. The execution pro- 
ceedings in respect of such decree cannot, therefore, 
be stayed under s. 34. 

The reference in sub-s. (9) (a), s. 2 tO.a person 
“who cultivates land himself’? must mean a person 
other than a raiyat or an under-raiyat who has some 
interest in the land, which ‘would entitle him to em- 
ploy hired labourers, adkiars, bargadars or bhagdars 
for the purpose of cultivating it, but such hired 
labourers and the other persons mentioned would not 
themselves be included within the definition of * deb- 
tor.” 

A. from appellate order of the District 
Judge, Khulna, dated May 19, 1939. 

Messrs. Rajendra Bhusan Bakhshi and 
Mati Lal Acharjee, forthe Appellant. 

Mr. Abdul Quasem No. IIL, for the Res- 


pondents. 


Judgment.—This appeal arises with re- 
‘ference to an application filed by the dec- 
ree-holder under s. 47, Civil P. C., in which 
he asked that an order staying the execution 
proceedings under s. 34, Ben. Agri. Debtors 
Act, should be vacated. The application was 
rejected by the learned Munsif and the deci- 
sion of the trial Court was affirmed on ap- 
peal by the learned District Judge of Khulna. 
It appears that the decree-holder had insti- 
tuted a suit against the judgment-debtors for 
non-payment of their share of the bhag 
produce due in respect ofa certain plot of 
land with an area of 40 bighas. His case 
was that tle owner’s share of the produce 
amounted to 160 maunds of paddy and a cer- 
tain quantity of straw and he claimed Rs. 770 
as the price of the produce, including inter- 
est. On contest he obtained a decree for 
Rs, 292-8-0 which, in the view of the Court 
which passed the decree, represented the 
_proper price of the bhag produce due to the 
decree-holder. Thisedecree was obtanied on 
March 28, 1938 and the decree-holder ap- 
plied for execution on June 17, 1938. There- 
after the judgment-debtors applied to the 
Debt Settlemeut ‘Board and a notice was 
issued under s. 34, Ben. Agri. Debtors Act, 
on September 21, 1938, whereby further exe- 
cution proceedings were stayed. It seems 
to have been urged before both the Courts 
below that the provisions of the Beng. Agri. 


` Debtors Act had no application in respect of 


a liability of this sort, but this contention 
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„was notaccepted as it was held that the Act 
‘did not excludea decretal debt although the 
‘claimsin the original suit was for bhag pro-e 
duce. : i 

The main point for consideration in con- 


‘nection with this appeal is whether or not a` 


decree such as the decree-holder was. seek- 
“Ing to execute is exempted from the opera- 
tion of the Act by reason of the provisions 
of s. 2 (8) (iii) of the Act. This sub-section 
“provides that < 
“ “debt includes all liabilities of a debtor in cash or 
„in kind, secured or unsecured, whether payable under 
“a decree or order of a Civil Court or otherwise, and 
“whether payable presently or in future but does not 
include...(ii7) any share of the produce of land pay- 
‘able on account of land cultivated under the system 
known as adhi, barga or bhag.” b 

There can be no doubt that if, according 
to the terms of the decree. a certain share 
of the produce of the land had been made 
payable to the decree-holder, the liability 
thereunder would have been clearly exempt- 
ed from the operation of the Act. It must 
however be remembered that the amount, 
of money-which was decreed was considered 
by the Court which passed the decree to be 
the cash equivalent of the share of the pro- 
duce due to the decree-holder and ‘it there- 
‘fore follows that this cash liability is really 
a liability in respect óf a share of the pro- 
‘duce of the land, to which reference’ is ex- 
‘pressly made in 8. 2 (8) (iit) ‘of the Act. . It 
-is argued that the decree which ethe appel- 
lant was seeking to execute must be regard- 
‘ed.as a debt within the meaning of the Act 
‘in view of the proviso to s. 18 which is in the 
‘following terms : ; 

“Provided that a decree of a Civil Court relating to 
‘a debt shall be conclusive evidence asto the existence 
-and amount of the debt as between the parties to the 
decree.’’ 


Admittedly a Debt Settlethent Board 
‘has exclusive jurisdiction to decide a ques- 
‘tion with regard to the existence of the 
amount of a debt which falls within the 
scope of the Ben. Agri. Debtors Act, but it 
was pointed out by this, Oourt in Nur Mia 
“vv. Noakhali Nath Bank Ltd. (1) that : 

“The Civil Court after receipt of notice under s. 34, 
Ben. Agri. Debtors Act, hasejurisdiction to enter into 
.the question whether the debt, in respect of which the 
proceeding is pending before it, is- a debt within the 
meaning of cl.(8) of s. 2 and, ifit finds that it does not 
come within that definition, it should not stay proceed-. 
ings in pursuance of the notice.” y 

In.my view, the liability of the judgment- 

.-debtors under the decree dated March 28, 
“1938, did not represent a debt within the 
purview of the Ben. Agri. Debtors Act and it 

(1) 43 GW N 322; 184 Ind. Cas. 118; AI R 1939 


“Cal. 298; I L R (1939) 1 Cal. 437; 69 CL J 12; 12 
RO 204. i 
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therefore, follows that the provisions of s. 18 
of the Act can have no application toa debt 
of this nature. Itis also argued on behalf 
of the respondent in this case that the langu- 
age of s. 2 (9) of the Act may be taken to _ 
indicate that a bargadar comes within its 
scope. Jam not prepared to accept this 
argument. According to the>Preamble of the 
Act the intention of the Legislature was to 
provide for the relief-of indebtedness of agri- 
cultural debtors’ and from the general 
scheme of the Act one of the main intentions 
seems to be to protect the raiyats, under- 
raiyats and other cultivators who.have an 
interest; in land from becoming indebted to 
such an extent that their holdings or inter- 
est in the land may have to be.sold for the 
purpose of liquidating the debts- which they 
have incurred. Sub-section (9) states that 
‘““debtor’ means a debtor whose primary means of 
livelihood is agricultural and who (a) is a raiyat or 
an under-raiyat, or (b) cultivates land: himself or by. 
members of his family or by hired labourers or by 
adhiars, bargadars or bhagdars,”’ 
_ If this sub-section be read together with 
sub-s. (8) (iii) of the Act‘it would appear to 
have been the intention of the Legislature 
to exclude from the operation of the Act ad- 
hiars, bargadars ot bhogdars ' presumably 
-because these people have no interest in the 
land, which it was necessary to protect by 
means of special legislation. From the pro- 
visions of s. 3 (17), Ben. Ten. Act, it would 
appear that these peopls are persons who 
cultivate the land of another person on con- 
dition of delivering a share of the produce to 
‘that person. It would, therefore, appear that 
the reference in sub-s. (9) (a) to a person 
“who cultivates land himself’ must mean. 
a person other than a raiyat or an under- 


‘raiyat who has some interest in the “land, 


which would entitle him to employ hired. 


‘labourers, adhiars; bargadars: or bhagdars 


for the purpose of cultivating it, but such 
hired labourers and the other persons men- 
tioned would not themselves be included 
within the definition of “debtor.” Having re- 
gard to the considerations mentioned above, 
Iam of opinion, that the respondents do not 
come within the scope of the Ben. Agri. Deb- 
tors Act of 1935 and in these circumstances. 
the learned Munsif should not have stayed 
proccedings on receipt of the stay order, 
dated September 21, 1938, from the Debt 
Settlement Board of Kailasgunge. This ap- 
peal, must, therefore, be allowed with costs. 
throughout. Thé decision of the lower Appel- 
late Court affirming that of the first Court 
is set aside and it is directed that execution 
do proceed., The hearing-fee in this appeal 
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is.asséssed at two gold mohurs. -Leave to 
appeal under cl. 15 of the Letters. Patent is 
refused. . 
a Die? 


Appeal allowed. 


b 


- PATNA HIGH COURT i 
Appeal from Appellate Order No. 313 > 
I “of 1940 ; =. 
April 23, 1941 
DHAYvLE, J. j 
CHAUDHURY AND OTHERS. 
—APPELLANTS | 
; versus . an 
CHANARPAT THAKUR AND oTHERS— 
. , RESPONDENTS cae 
- Bihar Money-lenders (Regulation of Transactions) 
Act (VII of 1939), s. 15—Exemption uwnder—Whe- 
ther available where jiudginent-debtor’s “usufructuary 
mortgagee ts in possession of holding. o. : 
Section 15 does. not speak of‘land in the” possession 
of the judgment-debtor. What it does is to exempi 
from sale “one acre of the land. comprised in the hold- 
ing.” Hence it cannot be said thatthe whole of the 
holding can be brought to sale in execution of a- mort- 
gage decree obtained by.a prior mortgagee, because it 
is in possession not of the jJudgment-debtor but of his 
subsequent sudbarnadar (usufructuary mortgagee). 


SARWAN 


‘A. from an order of the District Judge 
Muzaffarpur, dated September 4, 1940. 


'. Mr. G. P. Shahi, for the Appellants. 


“Messrs. Jharkhandi Rai and Kailash Rai, 
for the Respondents. 


‘dJudgment.—This is an appeal by the dec- 
ree-holder. It arises, out of an application 
made by the judgment-debtor under s. 15 of 
the -Bihar Money-lenders (Regulation of 
Transactions) Act, 1939. The decree was 
obtained on a mortgage of the judgment- 
debtor’s kasht land with an area of 11 kathas 
and odd. Uuder cl. (1) (2) of s. 15 of the Act 
the Court executing the décree : 

“shall exempt from sale one acre of the land com- 
prised in the holding or holdings of the ~judgment- 
debtors. if the area of such land does not exceed three 
acres.” 


In the lower Courts the decree-holder 
sought to defeat-the-judgment-debtor’s objec- 
tion to the sale of his 11 kathas and odd by 
urging that he was- not an agricultural 
debtor, and this contention was based on the 
fact that the judgment-debtor admittedly 
had some zerait land with an -area of 54 or 
7% kathas, on which stands his house along 
with his.bari. The lower Courts came to the 
conclusion that as the judgment-debtor re- 
ceived no naqdi or-other income from his 
zerait and as the evidence showed that he 
earned his livelihood by cultivation and not, 
as alleged by the decree-holder, by service, 
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the judgment.debtor was-an agricultural - 
debtor and as such entitled to the benefit of 
es. 15.as claimed by him (actually there'was a 
body of judgment-debtors, but I have refer- 
red to them in the singular as the judgment- 


` debtor). f 


The learned Advocate for the appellant 
has not assailed the view of the lower Courts 
‘that the judgment-debtor is an agricultural 
debtor, but he has argued that having re- 
gard to the object of the Act, s. 15 should be 
taken to exempt from execution sales, land in 
the possession of the judgment-debtor and 
not land which, as in the present case, has 
been parted with by him. to a usufructuary 
mortgagee (sudbharnadar). But the section 
does not speak ofland in the possession of 
the- judgmeént-debtor. What it does is to ` 
-exempt froin-sale “one acre of the land com- 
-prised in the holding”. Mr. Shahi has sug- 
‘gested’ that the policy of the Act was to save 
‘a minimum quantity of land for the liveli- 
hood of the agricultura] debtor and that this 
-object would be defeated.and a prior mort- 
‘gagee left ‘without a practical remedy if 
holdings of one acre or less which have been 
already given away in sudbharna by agri- 
cultural debtors are exempted. - The sudbha- 
rna in the present case is admitted, and I 
understand it was subsequent to the mort- 
gage on which the appellant obtained his 
decree. It is quite-clear that-if the holding 
had not beéh given'away in sudbharna, the 
appellant could not have been allowed under 
s. 15 to bring the holding to sale. ft is also 
clear that the acts of the debtor after the 
execution of the mortgage in favour of the 
appellant cannot, without the appellant’s 
consent, affect his rights, and Mr. Shahi has 
not been able to suggest why the appellant’s 
right should be enlarged merely because the 
debtor chose after the appellant’s mortgage 
to give his small holding in sudbharna. 
After all is said and done, the sudbharna 
cannot have been without consideration, and 
if the debtor hada right to execute the sud- 
bharna, it hasnot béen suggested on .what 
principle the exercise of that right should 
enlarge the rights of the prior mortgagee. I 
am accordingly unable to accept the conten- 
tion that the holding should be brought: to 
sale in execution of the appellant’s decree 
because it -is in the possession not of the 
debtor but of his sudbharnadar. The -ap- 
peal fails and is dismissed with costs. Hear- 
ing fee one gold mohur. aS : 


S. Appeal dismissed. 
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RANGOON HIGH COURT 
. Criminal Revisions Nos. 640 A, 
642A, 643A, 644A, 645A and 646A . 
. of 1940 
November 14, 1940 . 
: DUuUNKLEY A. < 
Tue KING—PROSECUTOR 
versus 
MAUNG PO THAING AND oTHERS— 
< RESPONDENTS 

Criminal Procedure Code (Act V of 1898), ss. 435, 
439, 17 (D—Order calling for proceedings signed and 
issued by Head-quarters Assistant for District Magis- 
trate, legality of—Power of District Magistrate to 
stay proceedings in Criminal Court subordinate to 
him-—Burma Courts Manual, Para. 102— Discretion of 
District Magistrate under, exercise of. - 

Under s. 435, Criminal P. C., the, District Magis- 
trate undoubtedly has power to call for the records of 
proceedings before any Magistrate of the District, even 
when those proceedings are pending ; but it is ‘the Dis- 
-trict Magistrate who has that power, and an order 
signed by another person ‘‘ for "the District Magis- 
trate, calling for a proceeding, is an order without 
authority. Therefore, the order issued by the Head- 
quarters Assistant and signed by him for District 
-Magistrate is void. [p. 371, col. 2.) É 

There is no provision of the Criminal P. C., autho- 
rising the District Magistrate to stay proceedings in a 
Criminal Court subordinaté to him, and it is only the 
“High Court which has power to do so, that powér being 
conferred by s. 439-of the Code and s. 85 (1), Govt. of 
Burma Act. When a case is once made over for dis- 
posal to a Subordinate Magistrate, the District Magis- 
trate is not competent to pass any order relating to it 
other than an order such as*might be made by him 
under Chap. XXXII, Criminal. P. C., 2. €e, ss. 435, 
436 and 437. Radhabullay Roy v. Betode Behari (1), 
relied on. [p. 371, col. 2.) 

The instruction inthe Burma Courts Manual (Para. 
102) which is based on the provisions of `s. 17 (D), 
Criminal P. C., no doubt applies to'pendmg as well 
tas to completed proceedings ; but the discretion which 
has to be exercised isthe discretion of the District 
Magistrate, unfettered by influences and pressure which 
‘may weigh with the Deputy Commissioner, and it can 
very rarely bea proper exercise of such discretion to 
remove a pending proceeding from the Court of a 
Magistrate and forward it to an executive officer, and 
even in the rare cases when such a course might be 
‘justifiable it would be essential for the District Magis- 
trate to take adequate steps to see that the record 
must be returned within a reasonable time so that the 
trial could proceed.*, (p. 372, col. 1.) 


¿© (Or, Revi to review proceedings of Town- 
ship and Additional Magistrate, Pyawbwe, 
in Criminal Summary Trial No. 113 and 
‘Criminal Regular Trial Nos. 50 to 53 and 74 
‘of 1939.- 


Mr. U E Maung, Govt. Advocate, for the 


Crown.. f 
Mr. Tan Po Aye, for the Respondents.’ 


Order.—This-Court has been compelled-to 
take up these six revision matters on its own 
motion by reason of an abuse of judicial pro- 
cedure cecasioned hy the action of the Govt. 
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of Burma in the department of forests. 
Hight cases under the Forest Act were. in- 
stituted through the Police by the Deputy 
Conservator of Forests of the Yamethin 
division. Two of these were sent to the 
Township Magistrate of Pyawbwe, who is a 
First Class Magistrate, for trial, and the other 
six were sent for-trial to the Additional 
Magistrate of Pyawbive, who is a Second 
Class Magistrate. “With two of these cases I 
am not now concerned, because in one the 
accused has been acquitted by the Township 
Magistrate and in the other the accused has 
since died. The six with which I am now 
concerned are Criminal Regular Trial No. 113 
of 1939 of the Township Magistrate of 
Pyawbwe and Nos. 50. 51,52, 53 and 74 of 
1939 of the Additional Magistrate of Pyaw- 
bwe. Criminal Regular Trial No. 113 of 
1939 of the Township Magistrate of Pyawbwe 
was instituted on May 30, 1939. There is 
only a single diary entry in the case, It 
states that the accused and the prosecution 
witnesses were present on May 30, but owing 
to want of time the case was adjourned for 
trial to June 14. Thereis nothing else on 
this record and nothing further has been 
done in the case. Nos. 50,51, 52 and 53 of 
the Additional Magistrate of Pyawbwe were 
instituted on May 5, 1939 and they had 
reached the stage of the defence. The Same 
diary entry appears in each of these cases 
under the date June 9, 1939. It states that 
the accused was present but the defence 
witnesses were absent and that by order of 
the District Magistrate the case was to re- 
main pending until further orders and was 
submitted to the District Magistrate for his 
‘perusal. No. 74 of: 1939 of the Additional 
“Magistrate was instituted on June 3, 1939, 
‘and was fixed for hearing on June 9. On 
that'date the accused and the prosecution 
witnesses were present, but as recorded in 
‘the diary the Magistrate did not proceed 
with the trial because he had been ordered 
by the District Magistrate to postpone the 
‘trial sine die and to submit the proceedings 
to the District Magistrate, All these six 
cases therefore, still remain pending, al- 
though the last action which was taken in 
regard to any of them was at the beginning 
of June 1939. After a lapse of more than 
one year, the records were recovered by this. 
Court from the Secretariat of the Ministry of 
Forests with considerable difficulty. It re- 
mains to be seen how the-records of these 
pending criminal cases reached the Ministry 
of Forests. ; : 

: On June 3, 1939 the Deputy Conservator 
of Forests, Yamethin division, wrote to the 
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District Magistrate of Yamethin District 
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quent instances of the failure of an afficial, 


Stating that he had been, ordered by the » who functions both as Deputy Commissioner 


Ministry of Forests to request the District 
Magistrate to stay further proceedingsin the 
eight cases to which I have referred and fur- 
ther as the Ministry of Forests desired to see 
the proceedings he requested the ‘District 
Magistrate to send the proceedings to him. 
On the reverse of this letter the District Ma- 
gistrate recorded the following note : 

“H. J. O., call for the trial records of these cases 


and order the Magistrate concerned to stay the cases 
pending further orders.” 


This note is signed by the District Magis- 
trate himself and by “H. J. C.”, I presume, 
is meant the District Magistrate's heed judi- 
cial clerk. How the head judicial clerk 
could call for proceedings or issue any order 
toa Magistrate, I am unable to understand. 
The order which was actually issued to the 
Magistrate is dated June 7, and was address- 
ed tothe Township Magistrate, Pyawbwe. 
It reads as follows: | 

“Please stay the cases under the Forest Act pənd- 
ing further orders of the following. accused af Gwezi 
village. The trial records of these cases may be sub- 
mitted for my perusal. Thecases are being tried by 
youandin the Court of the Additional Magistrate, 
Pyawbwe.”’ 

The order is signed “Po Lat H. Q. A.; for 
District Magistrate, Yamethin.” By some 
manner which has not been disclosed, this 
order was also communicated to the Addi- 
tional Magistrate of , Pyawbwe, although 
being addressed only to the Township Magis- 
trate of Pyawbwe, it did. not concern him, 
for orders to a Magistrate cannot be issued by 
proxy.and the Additional Magistrate is not 
subordinate | to the Township Magistrate. 
The cases were on June 9, 1939 submitted by 
these Magistratesto the District. Magistrate 
and they were then forwarded to the Deputy 
Conservator of Forests, Yamethin division, 
on June 13, the letter forwarding them also 
being signed by the “H. Q. A.,” for the 
District Magistrate. It appears that the 
Deputy Conservator in his turn transmitted 
the records of these pending criminal trials 
to the Ministry of Forests and for over a 


year they have lain in the Secretariat of the- 


Ministry without any action of any kind 
being taken. This Court obtained them from 
the Ministry on July 20, 1940. By “H. Q..A.”, 
I understand is meant ‘‘Headquarters Assis- 
tant,” that is to say, the Headquarters Assis- 
tant of Deputy Commissioner. As such, he 
exercises no magisterial powers whatever 
and he certainly has no authority to act on 
behalf of -the District Magistrate. -This 
matter appears to have been at its. outset 
one more of the unfortunately all too fre- 


and District Magistrate, to differentiate bet- 
ween his duty as Deputy Commissioner and 
his duty as District Magistrate. Under s. 435, 
Criminal P. C., the District Magistrate un- 
doubtedly has power to call for the ` records 
of proceedings before any Magistrate of the 
District, even when those proceedings are 
pending ; but it is the District Magistrate 
who has that power, and an order signed by 
another person “for” the District Magistrate, 
calling for a proceeding, is an order without 
authority. Therefore the order issued by 
the Headquarters Assistant to the Township 
Magistrate of Pyawbwe on June 7, 1939, was 
a void order on which neither the Township. 
Magistrate nor the Additional Magistrate 
ought to have taken any action. I hive 
noticed that in many districts it is common 
for Headquarters Assistants to sign orders 
on behalf of District Megistrate; it must now 
be realized that they have no authority to 
doso and this illegal practice must cease 
forthwith in all districts. © > : 
However it was perhaps too much to expect. 
that two subordinate Magistrates “would 
ignore such an order, and, so far as the order 
requiring that the proceedings should be 
Submitted tohim was concerned, it. was. an 
order which the District’ Magistrate’ him- 
self could have made. But that part of the 
order which directed the two Magistrates 
to stay their proceedings was an: order 
entirely without jurisdiction and not within 
the competence of the District Magis- 
trate. There’ is no provision of the 
Criminal P. O. authorising the District Magis- 
trate to ows y:vcecdings in a Criminal Court 
subordinate to him, and ‘itis only the High 
Court-which has power to do so, that power 
being conferred by s. 489 of the Code and 
8.85 (1), Govt. of Burma -Act. When a case 
is once made over for disposal to a Subordi- 
nate Magistrate; the District: Magistrate is 
not competent to pass any order relating to it 
other than an order such as might be made by 
him under Ohap. KAKI, Criminal P. C., 4. e, 
-88. 435, 436 and 437 : see Radhabullav Roy v' 
Benode Behari (1), Hence the order made 
by the Headquarters Assistant, purporting to 
a2t for the District Magistrate, directing that 
these cases should be. stayed pending fur- 
ther orders, was not an order which the Dis- 
trict Magistrate was competent to make. “The 
Magistrates themselves were competent to 
adjourn the trials by orders in writing for anv 
reasonable cause, under s. 344, Criminal P. C., 
“and it may perhaps be considered that, in the 
TA) 30 0449. i 
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case of a Subordinate Magistrate, the fact 
thatthe District Magistrate has called for the ° 
record is a reasonable cause, although I think 
that a Magistrate of courage and independ- 


ence would have proceeded with the trials, — 


so far ashe was able to do so, on the day on 
which the order of the District Magistrate 
was received before submitting the proceed- 
ings. The Township Magistrate, being a 
First Class Magistrate, could also have stop- 
ped the, proceedings in the trial before him 
under the provisions of s. 349,-Criminal P.C., 
and if the District Magistrate had desired to 
stop these proceedings (although apparently 
all that he wished to do was to obey the order 
received from the Ministry of Forests through 
the Deputy Conservator of Forests) he 
might have accomplished this by transferring 
the-trials to himself and then stopping the 
proceedings under the provisions of s. 249. - 
-, Lam aware that there is an instruction in 
the Burma Courts Manual (para. 102) which 
gays that, in the event of a gazetted Govt. 
Officer desiring to inspect any record of a 
Subordinate Magistrate’s Court, on his appli- 
cation to the District Magistrate. the latter, 
after inspecting the record, shall decide, in 
the exercise of his discretion, whether it should 
-be forwarded to such officer or not. This 
instruction, which is based on the provisions 
cof s. 17 (1), Criminal P. C., no doubt applies 
+o pending as well as to completed proceed- 
ings; bùt the discretion which has to be exer- 
ised is the discretion of the District Magis- 
trate, unfettered by influences and pressure 
which may weigh with the Deputy Commis- 
sioner, and it can very rarely -be a proper 
-exercise of such discretion to remove a pend- 
ing proceeding from the Court of a Magis- 
trate and forward it to an executive officer, 
‘and even in the rare cases when such -a 
course might be justifiable it would be essen- 
tial for the District Magistrate to take ade- 
quate steps to see that the:record must be 
returned within a reasonable time so that 
“the trial could proceed. In the present ìn- 
stance the District Magistrate never exercised 
-his discretion atall, and it would: seem that 
hè never even inspected the records after they 
had been received from the Magistrates, but 
that they. were forwarded as a matter of 
course by Headquarters Assistant to the 
Deputy Conservator of Forests. This action 
- was not in accordance with either the letter 
or the spirit of the instruction. contained in 
the Courts Manual. es : MB. 
This matter was brought to the notice o 
this Court by the successor-in-office of the 
District Magistrate who originally directed 
his head judicial clerk to call for these records, 
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-nd he has stated that frequent rémincers 
‘and letters for the return of the record were 
sent to the Deputy Conservator of Forests, 
who, in reply, had stated that he was unable 
toobtain any answer to his requests to the 
Ministry of Forests for the return of the 
records. This statement, to my mind dis- 
closes a serious state of affairs, and shows 
“how very hazardous it is for a District Magis- 
trate to remove the record of a.pending trial 
from a Subordinate Magistrate and forward 
it for perusal to an éxecutive authority, and 
confirms what I have alredy stated, that it 
‘is only on the rarest occasion that it can be 
a proper exercise of the District Magistrate's 
discretion to do so. The action of the Ministry 
of Forests in calling for the records of these 
pending cases was, an unwarranted inter- 
ference with the course of justice, and ‘their 
retention for over a year heightened the 
gravity of the matter. The respondents have 
been called upon to show cause why the trials 
should not proceed to a conclusion, but it 
would not, in my opinion, now be in accord- 
ance with the principles of natural justice 
to bring the respondents. again before the 
Criminal Courts to answer for these petty 
offences after such gross delay. I therefore 
suggest to the present District Magistrate 
that he should instruct the Public Prosecutor 
to apply under. the provisions of s. 494, Ori- 
minal P. O., to the Magistrate concerned for 
permission to withdraw frem the prosecution 
‘of the respondents, or, if he prefers to adopt 
this course, transfer these pending cases to his 
own fileand put an end to the proceedings 
under the provisions of s. 249 of the Code. 
The records of the trials will now be re- 
turned to the Magistrates concerned and a 
copy of this judgment will be forwarded to 
the District Magistrate of Yamethin for his 
information. . 

D. Order accordingly. ` 


PATNA HIGH COURT ` 
Letters Patent Appeal No. 17 of 1940 
April 18, 1941 
Harriss, C. J. AND FAZL ALI, J. 


“DURGA SINGH AND OTHERS—DEFENDANTS— 


APPELLAN. T 


; VETSUS i 
SUGAMBAR SINGH—PLAINTIFF— 
i RESPONDENT Si 


Civil Procedure Code (Act V of 1908), 0O. KAT, 
rr. 22, 90—Notice issued underr. 22 but not served 
on recipient of notice—Sale held in execution is 
nullity—Proper recipient of notice can maintain swit 
for declaration that sale was not binding on him. 

Where no notice under O. XXI, r. 22, Civil P. C., 


1941. ` 


has been issued, a sale in execution is wholly without 
jurisdiction. Mere issuing a notice is not, however, 
sufficient. 
has been served onthe person whom the Oourt re- 
gards asthe proper recipient of the notice. Hence 
where notice is issued but not served at all, the sale 
held subsequently is ‘wholly ineffective against the 
person against whom the notice under O. XXI, r. 22 
was issued and this is not a case of irregularity or 
fraud in the publication or conduct ofa sale so as to 
attract r. 90 but rather a case where no sale at all 
has beon held. In the eye of the law the sale in sucha 
case is a nullity and theperson on whom the notices ought 
to have been served is entitled to maintain 2 suit 
for a declaration that the sale of property in execution 
was not binding on him and for recovery of posses- 
sion of the same together with mesne profits. 24 Ind. 
Cas. 304 (1), relied on, Malkarjun v. Narhari (2); 
distinguished. - 


L. P.A. from a decision of Mr. Justice 
Wort, dated March 19, 1940. 

Mr. P. B.Ganguly, for the Appellants. ` 

Mr. G. P. Das, for the Respondent. 

Harries, C. J.—This is a defendants’ appeal 
from a decision of Wort, J. in second appeal 
affirming the decision. of the lower Appel- 
late Court. 

The plaintiff brought a suit out of which 
these proceedings arise for a declaration 
that the sale of certain property in execu- 
tion was not binding on him and for re- 
covery of possession of the same together 
with mesne profits. The trial Court dis- 
missed the suit, but on appeal the learned 
Subordinate Judge reversed the decree and 
decreed the plaintiff's claim. In second 
appeal this decision was affirmed. 

The plaintiff. claimed that the execution 
was not binding on him by reason of the 
fact that it was a sale wholly without juris- 
diction. According to the plaintiff, no 
notice under O. XXI, r. 22, Civil P. C. was 
served upon him, and that being so, the 
executing Court had no jurisdiction whatso- 
ever to proceed with the sale. 

The lower Appellate Court has held as a 
fact that the executing Court issued notice, 
but it was an improper one. Further, it 
was found that such notice was never 
served upon the plaintiff. The latter is a 
finding of fact which cannot be challenged 
in this Court. Counsel for the appellants 


tried to persuade us to reject this finding . 


onthe ground that the order sheet of the 
executing Court showed “that notice had 
been served. What weight is to be attach- 
ed to the evidence is a matter for the lower 
Court, and that Court has found that no 
notice under O. XXI,r. 22 was ever served 
and that concludes the matter. 


There is no.doubt whatsoever. that where - 


no notice under O. XXI, r. 22 has been 


issued a sale in execution iswholly without >: 
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jurisdiction: That ‘was decided by their 
Lordships of the. Privy Council in Raghu- 


nath Das v. Sundar Das Khetri (1). Counsel. 
for the appellants has attempted to distin- 
guish this case from the Privy Council case. 
Tn the latter no notice was issued, whereas. 
in the case before us notice was issued but. 
was not served. The appellants rely on the 
case of Malkarjun v. Narhari (2). In that. 
case the Court issued notice, and it was: 
served. The recipient of the notice pro- 
tested that he was not the legal representa- 
tive of the deceased judgment-debtor, but. 
the Court wrongly held that he was and 
ordered the sale to proceed. In those cir- 
-cumstances, their Lordships of the Privy 
Council held that the sale was with juris- 
diction as notice had not only been. issued 
but served and the Court had jurisdiction 
to decide who was the legal representative; 
though asa matter of fact it decided that 
question wrongly. In my view mere issu, 
ing a notice is not sufficient. The ‘Court. 
must be satisfied that the notice has been 
served on the person whom the Court regards. 
as the proper recipient of the notice. In 
\ the present case as no notice! was served at 
all, the case clearly comes within the. deci- 
sion in Raghunath Das v. Sundar Das 
Khetri (1) to which I have already made 
reference, :and, therefore the sale was 
wholly ineffective against the plaintif. | 
Tt has been contended that the plaintiff 
should have moyed to set aside „the: sale 
under the provisions of O. XXI, T: 90. It 
was contended that the failure to serve 
notice under O. XXI, r. 22 was 'a material 
irregularity or fraud in the publication or 
conduct of the sale. In my view there can 
be no sale at all unless the notice under 
O. XXI, r. 2% is served, and this is not a casé 
_of irregularity or fraud in the publication 
or conduct of a sale but rather a case where 
no sale at all-has been held. In the eye of 
the law the sale in this case was a nullity, 
“and in my judgment the plaintiff was clearly 
entitled to the relief claimed.- mS 
In the result, therefore, 1 would dismiss 
this appeal with cost¢. 


Fazli Ali, J.—I agree. 
S. Appeal dismissed. 


(1) 420 72; 24 Ind. Cas. 304; 18 © wW N 1058; I 
L W 567; 27 M L J150;16 ML T353; (1914) M 
W N 747; 16 Bom. LR 814; 200 L J555; 134A L 
J 154; 41 I A 251 (PO). i : 

(2) 27 I A216; 25 B 337; 50 WN 10; 2 Bom. L 
R 927; 10 M L J 268; 7 Sar. 739 (P ©). - 
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JATINDRA MOHAN V. CORPORATION OF CALCUTTA (CAL.) 


CALCUTTA HIGH COURT | 
Suit No. 367 of 1938 
June 17, 1940 ` 
PaxcKrRIDGE, J. a 
JATINDRA MOHAN BANERJEE °. 
—PLAINTIFF 
versus 
CORPORATION or CALCUTTA— 


. DEFENDANT 
Malicious prosecution—Suit for damages—Essen- 
tials—Municipal Corporation prosecuting Pleader in 


spite of his paying requisite license-fee—Pleader dis- . 


charged on his producing requisite license—Pleader’s 
suit against Corporation for damages for malicious 
prosecution—Pleader held had no cause of’ action— 
Corporation, if can rely on entries or absence thereof 
in their books—Corporation Officer responsible for 
prosecution knowing that Pleader had paid. license- 
fee—Malice or reasonable and probable cause for pro- 
secution. 

‘There are three sorts of damage, any one of which 
is sufficient to support an action for malicious prosecu- 
tion. First, damage toa man’s fame, as if the matter 
whereof he is accused be scandalous. Secondly, 
damage to his person, as where a man is put in danger 
to lose his life, limb or likerty. Thirdly, ‘damage to his 
property, as where he is forced to expend money in 
necessary ‘charges to acquit himself of .the crime of 
which he is accused. It is no answer to an action for 
malicious procecution to show simply that the 
offence, which was the subject-matter of thef 
Sig a is punishable with fine only. . [p. 376, 
col. 1. -- - ; 

: A Pleader was prosecuted by the Municipal Corpo- 
ration for practising without licence in spite of his 
having paid the requisite licence-fee. He was, however, 
discharged on his production of the license. ‘ The Plea- 
der thereupon instituted a suit for maffcious prosecu- 
tion : : Rota oer sso 

Held, that there was no danger .to life, limb or 
liberty in the case. because failure to take out a 
license when practising a profession was punishable with 
fine only. Similarily the matter of which the plaintiff 
was accused could not be described as scandalous. The 
charges incurred by the plaintiff in engaging the Pleader 
could not also be said to be justified: If there had 
been witnesses to be cross-examined, it might have been 
different, but asit was the plaintiff, whe himself -was a 
professional man, had a complete answer to the charges 
in the form of thelicense granted by the Corpora- 
tion, - the plaintiff hadno cause of action. [p. 376, 
col. 1.) 5 T$ 

Held, further that the Corporation could not rely 
‘on the entries or the absence of the entries in their 
books or the absence of corrections in their books 
which were due solely to their own failure to maintain 
proper supervision. If any Corporation Official who was 
responsible for the prosecution knew that the plaint- 
iff had paid his license-fee there was no reasonable 
and probable cause and equally there must have been 
malice. 


Messrs. S. B. Sinha and A. K. Bhat- 
tacharjee, for the Plaintiff. a 
` Messrs. S. R. Das and J.C. Sett, for the 
Defendant. : 


Judgment.—The plaintiff- in this case 
claims Rs. 5,100 as damages for malicious 
Prosecution. The circumstances are as fol- 
lows: The. plaintiff is a Pleader of 19 years 


‘plaintiff No. 3; Bankshall Street. 
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standing. He originally practised in the Dis’ 


„trict of Jessore, but since 1928 hé has been 


practising in Caleutta. To obtain his annual 
license under the Legal Practitioners’ Act he 
has to apply to one of the Courts that grant 
such licenses, and in fact he is in the habit 
of obtaining this license from the Calcutta 
Small Cause Court, and he is shown on that 
Court’s roll of practitioners. He does not 
however practise in the Small Cause Court. 
His. evidence is that he practises exclusively 
before the income-tax authorities. who, until 
the pujahs of 1937, had their offices in Hare 
Street, but now have their offices in Govt 
place. In addition to his professional license 
he has to obtain a Municipal license under 
s. 175, Cal. Municipal Act -of 1923. The 
license is an annual one, and as a Pleader the 
plaintiff is required by the Act to pay a yearly 
fee of Rs. 25. The financial year of the Cor- 
poration as every one knows begins on April 
1, and terminates on March 31, following. 
‘The penalty for failing to take out a Municipal 
license is provided by s. 492, Municipal Act, 
which ‘enacts that if any person exercises on 
or after the first day of July in any year any 
profession, trade or calling referred to in 
Chap. XII without having the license pres- 
cribed by that Chapter, he shall be punished 
with fine which ‘may extend to three times 
the amount payable in respect of such 
license. On March 14, 1936, the plaintiff paid 
for and obtained his license in respect of the 
year 1935-1936. In the license hé is described 
as “carrying on business at No. 3, Bankshall 
Street.” a ae 
In spite ‘of this, however, the Corporation 
License Inspector instituted proceedings 
against him on June 13, 1936 for having 
practised without a license during the period 
concerned. A summons was issued, and 
before the day fixed in the summons for 
appearance the plaintiff filed a petition be- 
fore the Magistrate in which he stated that 
he. had already paid for his license and held 
a receipt for it.’ He gave his private address 
as 28/3, Jamapur Lane, Calcutta and des- 
cribed himself as “a Pleader practising in 
the Income-tax offices.” In para. 3 of the 
petition he stated that he was enrolled in the 
Small Cause Court, but practised exclusively 
in the Police Court, and he added that the 
license receipt gave as the address of the ` 
When the 
case came up on August 25, 1936, the License 
Inspector, H. D: Sen, who is defendant No. 2 
in this suit, admitted that the license-fee had 
been paid and the plaintiff was accordingly 
discharged. | 
The plaintiff’s -story is that at the termi- 
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nation of the proceedings he had an alterca- 
tion with defendant No. 2, in the course of 
which he remarked that this was the sort of 
‘thing’ that happened under whai he deserib- 
ed as “this Swarajist Corporation.” .Aécord- 
ing to the plaintiff defendant No. 2 indicated 
that the “‘Swarajist Corporation” would make 
the plaintiff regret the observations he had 
made. I find it difficult to accept the plain- 
tiff's evidence as to this altercation. The 
Corporation has been Swarajist since 1923, if 
by that is meant.that since that date it has 
been presided over by the Mayor of Calcutta 
assisted by the Chief Executive Officer and 
his subordinates instéad of having a Chair- 
man nominated by Govt. as was the case 
prior to ‘that date. The Chairman of the 
Corporation prior to 1923 was invariably, as 
far as I know, a member cf the Indian Civil 
Service. The taunt that the Corporation is a 
Swarajist Corporation seems to me to be 
somewhat out of date in 1936. I may also 
add that the letter of demand which the 
plaintiff wrote to the Corporation before the 
present proceedings ‘were initiated, contains 
no reference to the altercation. This is of 
considerable importance because save for 
this altercation there is no incident alleged or 
suggested which could have aroused the angér 
of the license authorities. The fact that sum- 
mons was taken out although the license had 
already been paid appears to have been due 
to the fact that the responsibility for collect- 
ing licerise fees and prosecuting defaulters is 
allocated among a considerable body of 
License Inspectors. 

Up to the year 1935-36 license fees had 
been collected from the plaintiff without 
trouble by thé Inspector who was responsible 
for collecting license fees from Pleaders 
practising in the Income-tax offices in Hare 
Street. Apparently, in the assessment which 
took placé early in 1936, the License Inspec- 
tor responsible for the fees of Small Cause 
Court practitioners looked at the roll of legal 
practitioners ‘maintained in that Court, and 
found the plaintiff's name on it, anda de- 
mand was accordingly made for the-license 

.fee which the plaintiff paid, as I have said, 
on March 14, 1936. Meanwhile no correction 
had been made in the assessment list of the 
Income-tax office practitioners, with the result 
that the plaintiff was shown as a defaulter in 
‘that list, and proceedings were started 
against him. On Mareh 30, 1937, the’ plaintiff 
‘paid his license fee in respect of the year 
1936-37. The plaintiff. said that- both this 
:fee -and'the one for the preceding year were 
collected from him at his residence by a Cor- 
poration official. The evidence given by the 
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Corporation officials and the form of the two 
ficenses would certainly lead one to suppose. 
that the licenses were obtained direct from 
the Corporation office by the plaintiff or some 
one acting upon his behalf. There is how- 
ever no partictlar reason why, if this was so, 
the plaintiff should set up the story about 
the official calling at his residence, and the 
question where the money was actually paid, 
is of no importance in the case. ; 
The next inċident which is common 
ground is that on June 25, 1937 defendant 
No. 2 filed a complaint before the Municipal 
Magistrate charging the plaintiff, whose ad- 
dress was given as 17, Guru Prosad Chow- 
dhury Lane, with carrying on the profession 
of a Pleader at 1, Hare Street without a 
license during the year 1936-37.” A summons 
was issued and came back with an endorse- 
ment indicating that it had been served on 
the plaintiff. The bailiff alleged to have 
served the summons was at a later stage ex- 
amined by the Magistrate who thereupon, as 
the plaintiff did not appear, issued a warrant 
for the plaintiff’s arrest. The plaintiff was 
arrested on April 21, 1938 and furnished bail. 
When the case came up for disposal the 
plaintiff produced his license and was dis- ` 
charged. The Magistrate called upon the - 
License Inspector concerned, Dhirendra Nath 
Banerjee, for an explanation which was 
furnished, afd accepted by the Magistrate. 
This suit was instituted on July 20, 1938, the 
oe of the plaintiff's discharge being” May 7, 
19388. í 
Two points of law are submitted by Mr. 
S. R. Das on behalf of the defendants. He 
first submits that this is not a case in which 
an action for malicious prosecution can lie, 
and for thisehe relies on Wijfen v. Bailey 
and Romford Urban District Council (1). 
In that case a complaint had been made 
under s. 95, Public Health Act, against the 
occupier of a house for non-compliance with 
a notice stating that a nuisance existed at 
the house arising from the want of cleans- 
ing of certain rooms, and requiring him to 
abate the same by stripping the paper off 
the walls, and doing other repairs. The Jus- 
tices dismissed the complaint and awarded 
costs to the plaintiff. The plaintiff there- 
upon instituted proceedings for malicious 
prosecution and was awarded £250 by way 
of damages. Horridge, J., as. Judge of first 
instance ruled that the complaint was a 
proceeding involving damage to the plain- 
tiff's fair fame within the first three heads 
(1) (1915) 1 K B 600; 84 LJK B 688; 112 L T 274; 


719 P 145; 13LGR 191; 59 SJ 176; 31T LR 
64. : i ', 
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óf: damagé stated by Lord Holt, C. J., in 
the cld case in Savile v. Roberts (2). The, 
Court of Appeal set aside the verdict ‘of the 
jury, holding that the ruling of Horridge, J., 
to which I have referred, was erroneous. 
Buckley, L. J., in his judgment quoting Lord. 
Holt, observes: ` ` 
“There are three sorts of damage. any one of which’ 
is sufficient to support this action. First, damage 
to a man's fame, as if the matter. whereof he is 
accused be scandalous. Secondly, damage to his per- 
son, as where a man is put in danger to lose his life, 
limb or liberty. Thitdly, damage to his property, as 
where he is forced-to expend money in. necessary 
charges to acquit. himself of the crime of which he is 
accused.’ be : 


-Admittedly there. was no. danger to life, 


- limb or liberty in the case I am considering, 
| because failure fo take out a license when 


practising a profession is punishable with 
fine only. In Wiffen v. Bailey and Romford 
Urban District Council (1), the plaintiff had 
been awarded costs against the complainant, 
but he had his costs, as between Solicitor and 
client-which amounted to more than the sum 
awarded. Jt was held that this did not bring 
the case within the third head of damage 


‘mentioned by Lord ‘Holt. In the present 
. ease the plaintiff has given some evidence 
that he engaged a Pleader and paid him a 


fee. Accepting the story that he did so, in 
my opinion, the circumstances were not such 
as would justify such a course., If there had 


“been witnesses to be cross-examined, it might 


have heen different, but as it was the plain- 
tiff, who himself is a professional man, had a 
complete answer to the charge in the form of 


the license granted -by the Corporation. I am 
‘also inclined to think that in the present case 


the matter. of which the plaintiff was accused 


cannot be described as scandalous. Taking 


Wiffer v. Bailey and Romford Urban Dis- 


‘trict Council (1), as a guide, in my opinion, 


the commission of an offence under the Public 
Health Act involving an alleged nuisance 
would, by most people, be regarded as more 
culpable than a practising profession without 
having taken out a Municipal license. I 
agree that it is nowhere laid down that it is 
an answer to an actién for malicious prosecu- 
tion to show simply that the offence, which 
was the subject-matter of the prosecution, is 


punishable with fine only, yet I should be. 


inclined to hold on the authority of the 
English case that the plaintiff has no cause 


.of action. However I do not expressly decide 
So, a8 I consider the plaintiff fails on another 


ground., . 


Another pointis made by Mr. Das to the 


„effect that itcan hardly be said there was 


(2) 1 Ld. Raym. 374, 
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no reasonable and ‘probable: cause -in this 
case because having regard to the admitted 
facts the plaintiff’s case was clearly covered 
by s. 492. Section 534 of the- Act limits the 
period in which proceedings may be brought 
against persons for offences under the Act, to 
three months. Sub-section (2) of s. 534 pro- 
vides that failure to take out a license under 
this Act shall be deemed for the purpose of 
sub-s. (1) to-be a-continuing offence until the 
expiration of the period for which the license 
is required to be taken out. In my opinion, 
on the true construction of s. 492 the plain- 
tiff was guilty of an offence by practising 
on and after July 1, 1936, and that was an 
offence continuing certainly upto March 30, 
when he’ paid the fee, and I. think upto 
March .381, when the period for which the 
license required to be taken out expired. 
However, there are various -other consi- 
derations to be taken into account. Generally 
speaking, it is not open for a defendant in 
an action for malicious prosecution to ques- 
tion the correctness of the plaintiff's acquit- 
tal, and secondly this point has never -been 
taken by the Corporation or any of their 
officers, who have throughout agreed with 


‘the plaintiff in this, that if he paid his pro^ 


fessional license at any time ‘during the 


‘Municipal year 1936-37 he could not there- 


after be charged with having committed the 
offence mentioned in s. 492 in respect of that 
year. This again isa point I expressly dec- 
line to decide. That leaves me to deal with 
the facts, and the question I have to decide is 
whether the Corporation had reasonable and 
probable cause for the prosecution and whe- 
der if they had no reasonable and probable 
cause the defendants or either of them 
were actuated by malice. Now, it is obvious 
that a repetition in successive years of the 
prosecution of a man who has already paid 
his licence fee for not having’ paid it ought 
to be impossible, and I have come to the 
conclusion that there isa considerable Jack 
of co-ordination in the Corporation’s license 
It appears that when the 
earlier prosecution terminated, although the 
matter was brought to the notice of the Cor- 
poration authorities, the only material entry 
made in the books was by showing the 
plaintiff's assessment at the income-tax office 
as-cancelled in the defaulter’s list, that is.to 
Say, a list compiled after the expiry of the 
year. Apparently when the new assessment 
is made the demand entry of last’ year. is 
used which, in this case, had not been cor- 
rected. The Consequénce is that for :the 
second year in sucsession the plaintiff’s name 
appeared: upon two lists for the same ward, 
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which appears to be inexcusable. I should 
be inclined to hold that the Corporation .can-, 
not rely on.entries or the absence .of entries 

“in their books or.the. absence .of corrections 

in their books which are due solely to their 
own failure to maintain proper supervision. 
This is not one of those cases where a reck- 
less though honest inference is. drawn from 
facts furnished: by a third party, and the 
cases which deal with that state of things 

. appear. to me not to. cover circumstances’ 
like these, where the defendant Corporation 
is responsible itself. for the reason of the 
error that has been.made. In this case, how- 
ever, the question of reasonable and probable 
cause is to a large extent bound up -with the 
issue of malice. Of course, if any Corpora- 
tion official who was responsible for the pro- 
secution knew that the plaintiff had. paid his 
license fee there. was no.reasonable and pro- 
bable cause, and equally there must have 
been malice. ee au Ok: 

Now, although the plaintiff has spoken to 
an altercation with defendant No.2, I have 
not accepted his story, and even if I did 

- accept it, I should equally accept defendant 
No. 2’s evidence that when he instituted the 
proceedings the plaintiff's name meant noth- 

- ing to him. “He says he was responsible for 
forty thousand prosecutions a year, and it 
appears from the written complaint in this 
case that it was not signed by him, but by 
the Licence Inspector, the other witness, 
Dhirendra Nath Banerjee, I see no reason 
why when he filed the petition of complaint 
before the Magistrate the proceedings of the 
previous year should have occurred to his 
mind. ‘With regard to Dhirendra Nath 
Banerjee no reason for malice on his part ‘is 
alleged, and the only possible theory on 
which malice can be attributed to him is that 
defendant No. 2 in his anger at the plaintiff's 
tone enlisted sympathy of his fellow official; 
but I have pointed out the difficulties about 
accepting the plaintiff’s version on this. part 
of the story, and if it is not accepted there is 
no reason to attribute malice to Dhirendra 


Nath Banerjee. It is true that the fate of the . 


first prosecution was directly brought to his 
notice.and he made a report thereon, and he 
admits that he realised that the person who 
had paid the licence fee as being on the Small 


Causes Court assessment was the same person ` 


“as was on the income-tax assessment. But I 


cannot find it proved that this fact was pre- 


sent in his mind when he signéd the- petition 
of complaint, which formed the basis of the 
-second: set of proceedings. Set, a 

. It is admitted that Dhirendra Nath Baner- 
jee on.one occasion met..the plaintiff at the 
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Income-tax office. According to the plain- 
tiff that was after he had paid the income-tax. 
fee, and on Dhirendra’s questioning about 
it, he-says, he explained,’ the payment, had 
Already been made. Dhirendra said that in 
the ordinary course-of his routine he went to: 
the Income-tax office: towards the end of, the 
financial: year and asked the plaintiff if he 
had paid his tax, and he said that the plain- 
tiff gave him no reply—a course of conduct 
which apnears strange to me—but which 
Dhiren says: is nót uncommon. If Dhiren 
was a party toa plot to have the plaintiff im- 
properly prosecuted, I think it most unlikely 
that he would have approached him. If he 
had wanted to find out whether or not he 


_ had paid through the Small Cause Court he 


would have consulted the appropriate re- 
cords, and I do nét 5e what motive he 
could have after the close of the year for 
putting the plaintiff on his guard” by asking. 
him if “he had paid. The plaintiff, having 
regard to what had happened in the previous 
year, might very well have called up by- 
stander and explained that for thé’ second 
time in two years doubts were being thrown 
upon his having paid his licence fee punc- 
tually.. I may also add that the plaintiff's 
version of the conversation between him- 
self and Dhirendra Nath Banerjee finds- no 
place in the letter of demand written ‘to the 
Corporation. In these circumstances I am of 
opinion that the plaintiff has failed to 
prove malice against the other edefendant, 
and itis an essential part of his cause of 
action. K 
‘The plaintiff also attaches some import- 
ance to the course of the proceedings before 
the Municipal Magistrate. The summons was 
returned, endorsed as having been served. 
upon the ptaintiff, but the plaintiff swears 
that he was never served, and it is suggested 
that the service was what is generally called 
suppressed. The bailiff and the alleged 
identifier have not been called, and it is 
stated that the bailiff is no lenger serving 
the Municipal Magistrate’s Court. One: knows 
that identification by a by-stander, as is usual 
in cases like this, is of very little value, 
and Court peons are often careless in the 
discharge of: this particular duty. Further, 
the address given in the summons.is not the 
plaintiff's present address. In these circum- 
stances I am fully prepared to accept the 
plaintiff's statement that the summons was 
not served upon him, for I -do-not think. 
that if it had been served he would have 


‘endeavoured to’ -aggtavate his: grievances by 
‘courting arrest. 


At the.same time I do not 
feel justified in coming to a conclusion that 
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the alleged service was a sham and that 
the fact that the plaintiff did not receive 
notice of the proceedings against him can 
‘be attributed tothe defendant Corporation 


-or to the Corporation servants. I have some 

sympathy with the ‘plaintiff, and I think 
that the Corporation should certainly take 
steps to overhaul the organisation of their 
licence department, but that does not entitle 
me to give him any relief when, in my 
opinion, he has not established his claim. 
The suit is dismissed with one set of. costs. 
As it is an unimportant and simple case I 
certify for one Counsel. 


D. Suit dismissed. 


PATNA HIGH COURT 
Civil Revision No. 281 of 1940 
April 2, 1941 
MEREDITH AND SHBARER, JJ. 
RAI BAGESHWARI PRASAD 
AND ANOTHER—PETITIONERS 
versus | | 
TULSI GARAIN—Opposire PARTY 
Court Fees Act (VII of 1870); Sch' II, Art. 17 (iii)— 
Suit for declaration that order of Revenue Officer 
fixing reduced rent under s. 112, Bihar Tenancy Act 
(VIII of 1885), was illegal and of no effect and for 
-enhancement of rent to’ original one—Suit does not 
fall under s. 104-H, Bihar Tenancy Act (VIII of 
` 1885), but is for declaration pure and simple—Court- 
.fee payable is under Sch. Il, Art.17 (iii). 
A suit was brought for the following reliefs. (1) A 
declaration that an order of the Revenue Officer fixing 
-a reduced rent roll unders. 112 of the Bihar Ten. Act, 
was wrong, illegal, without jurisdiction, unenforceable, 
and not binding on the plaintiffs. (2) For enhancement 
of the reduced rent to the rent formerly paid : 

Held, that the suit was not one under s. 404-H, Bihar 
“Ten. Act. The declaration sought was necessary in 
‘view of s. 15 of the Bihar Restoration of Baksht Lands 
-and Reduction of Arrears of Rent Act. The only relief 
“however, which the plaintiff could ask’ the Court to 

- grant, was a declaration that the proceedings were illegal 
‘and without effect. The Court could not be asked, ‘to 
cancel the proceedings of the Revenue-Officer. Once 
“that declaration was given, there could be no need for 
any additional relief in the shape of restoration of the 
‘old rates of rent, or an enhancgnent of the rent to the 
old rates. Once it was declared that the alteration in 
“the rates-was illegal and of no effect, the old rates of 
rent would he restored automatically. Therefore, the 
‘second prayer for restoration of the original rate of 
‘rent by enhancement, was in fact quite unnecessary, 
and should be disregarded as surplusage: The Court 
-must in such cases go by the substance rather than the 
~wording of the 
“for a declaration, pure and simple and there was clearly 
a court-fee payable for the declaration under Sch. It 
-Art. 17 (iit), Court Fees Act. 

Held, further that the Civil. Court was not sitting in 

‘appeal or revision from the orders of the Revenus Officer, 
nd if those were voidable orders, it was not for the 
Civil Court to cancél them. 


$ 


RAI BAGESHWARI PRASAD V. TULSI GARAIN (PAT.). > 


plaint and substantially the suit was - 


194 IC 


C. R. from an order of the Munsif, Jeha- 
enabad, dated April 26, 1940. 


Mr: Sarju Prasad, for the Petitioners. 
No one for the Opposite Party. 


The Advocate-General, for the Crown.. > 
Meredith, J.—This is an application by 
plaintiffs for revision of an order of the 
learned Munsif of Jêhamabad, calling upon 
the petitioners to pay deficit court-fees: ° 


The suit was one of a number brought for 
the following reliefs :— $ : 
(1) A declaration that an order of -the 
Revenue: Officer fixing a reduced 
. Tent roll under s. 112 of the Bihar 
Ten. Act was wrong, illegal, without 
jurisdiction, unenforceable, and not 
binding on the plaintiffs, 
(2) for enhancement of the reduced rent 
to the rent formerly paid, and 
(3) for arrears of rent said to be due for 
certain years. ; 


The petitioners paid ad valorem court-fees 
as regards the third prayer, namely, for a 
decree for arrears of rent, and there is- no 
question before us with regard to the cor- 
rectness of that. In regard to the first two 
prayers, however, the court-fee paid by the 
petitioners was ad valorem upon the basis of 
one year’s rental. It is contended that the 
first two prayers were treated as being for 
a declaration and consequential relief, and 
that the court-fee paid under this head was 
paid under s. 7 (iv) (c) of the Court Fees 
Act, the plaintiffs having valued their con- 
sequential relief at the amount of one year’s 
rental, It seems, however, more probable 
that the court-fee on the basisof one year’s 
rental was really paid under s. 7 (ai) (b). 
However, that may be, the learned Munsif 
held that the suit was one for a declaration, 
without further consequential. relief, and a 
necessary declaration, andthe proper court- 
fee payable was Rs. 15 under Sch. II, Art. 17 
(iii) of the Court Fees Act. z. 1 

As the question of Govt. Revenue is in- 
volved, we have had’ notice served on the 
Advocate-General, who has appeared, and 
we have had the benefit of his assistance. 
There is no appearance on behalf of the op- 
posite party. | 

It has been argued before us that the suit 
is really a suit under s. 104-H of the Bihar 
Ten. Act, and it is pointed out that it has . 
been held judicially that certain suits under 
s. 104-H are for declaration and consequen- 
tial relief, and governed as regards court- 
fees by $. 7 (iv) (c). These rulings ‘are 
Pajiruddin'v. The Secretary of State for 
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India (1) and Trailokya Nath Pal v: The 
Secretary of State for India in Council (2). 
There are two answers to this argument. 
In the first place, these rulings do not lay 
down any genéral rule with regard to suits 
“under s. 104-H. They relate only to the par- 
ticular case where in addition to the prayer 
for declaration there is a prayer for settle- 
ment of fair rent, and in those two cases it 
was because of the existence of the prayer 
for settlement of fair rents that it was held 
that consequential relief was an ingredient 
in the suits. Mr. Sarju Prasad for the peti- 
tioners frankly concedes that there may well 
be suits under some of the provisions of 
s. 104-H, for example, s. 104-H (8) (a) or (c), 
which are plainly purely declaratory suits. 

In the second place, it is quite clear that 
the present suit isin no sense a suit under 
s. 104-H. Section 104-H (3) enumerates cer- 
-tain grounds, and provides that the suit 
may be instituted on any of these grounds, 
andon no others. The scope of a suit under 
s. 104-H is, therefore, limited, and Mr. Sarju 
Prasad is unable to say that the present 
suit falls under any of the grounds (a) to 
(g) specified ins. 104-H. It is indeed obvi- 
ous that a suit for a declaration that the pro- 
ceedings of the Revenue Officer are ultra 
vires and illegal, is not at all the ‘sort of 
suit contemplated by s. 104-H. The decisions 
cited have, therefore, no relevance. ` 

Mr. Sarju Prasad argues, however, on 
general principles, that this is a case where, 
if they had to pray for a declaration at all, 
the plaintiffs had to pray for something 
more by way of consequential relief, while 
if the proceedings of the Revenue Officer 
were wholly void ab initio, they could be ig- 
nored without any declaration ; the prayer 
for declaration was unnecessary, and the 
suit could be treated purely as a suit for rent. 
On the other hand, if the -proceedings were 
merely voidable, then the prayer to restore 
the old rates of rent was in no sense a sur- 
plusage, but was a necessary consequential 
relief. 

In my- view, these arguments are not cor- 
‘rect. ‘The necessity of a declaration is clear 
from the provisions of s. 15 of the Bihar Res- 
+oration of Bakasht Lands and Reduction of 
Arrears of Rent Act (Act IK of 1938), since 
the effect of this section is that the landlord 
cannot sue for recovery of rent at a rate in 
excess of the reduced rate fixed by the Reve- 

_ nue Officer. ; . ie mets tee 

On the other hand, it appears to me that 


(1) 16C L J 383; 17 Ind. Cas. 919. . 
(2)17 O L J 426; 18 Ind. Cas. 188, 
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all that it was necesšary for the plaintiffs to 
ask for in this case, and indeed the only re- 
lief they could ask the Court to grant, was 
a declaration that the proceedings were ille- 
gål and without effect. This was not a case 
comparable to a case for a declaration of the 
invalidity of a document--and for its cancel- 
lation. The Court cannot be asked, and was 
not asked, to cancel the proceedings of the 
Revenue Officer.. The Civil Court is not sit- 
ting in appeal or revision: from the orders 
of the Revenue Officer, and, if those are 
voidable orders, it is not for the Civil Court 
to cancel them. In fact, as I. have -said, 
all that need be asked for, and ‘all the 
Court could do, is to give a declaration that 
the proceedings of the Revenue Officer were 
illegal, and so of no effect. Once that dec- 
laration was given, there. could be no need 
for any additional relief in the shape of res- 
toration of the old rates of rent, or an, en- 
hancement of the rent to the old rates. Once 
it was declared that the alteration in the 
rates was illegal and of no effect, the old 
rates of rent would be restored automati- 
cally. . 

It seems to me, therefore, that the second 
prayer in this case, for restoration of the 
original rate of rent by enhancement, was 1n 
fact quite unnecessary, and should be dise 
regarded as surplusage. Substantially and 
we must im these cases go by the substance 
rather than the wording of the plaint— 
the suit was for a declaration, spure and 
simple, a necessary declaration, coupled 
with a prayer for a decrees for arrears of 
rent. That prayer was in no sense conse- 
quential relief and it has not been argued 
that it was. It was a quite independent pra- 
yer for relief. Separate. court-fees were, 
therefore, quite rightly paid and accepted 
for that relief. But apart from that, there 
was clearly a court-fee payable for the dec- 
laration under Sch. II, Art. 17 (iii). The 
Munsif was, in my view, quite right in de- 
manding that court-fee. 

I would, therefore, dismiss this application. 
There will be no orger for costs. It will be 
open to the petitioners to.apply to the learn- 
ed Munsif for reasonable time in order to 
make up the deficiency in court-fees. 


Shearer, J.—I agree. What the plaintifis 
in substance asked for was a declaration 
that, in spite of the proceedings in the Reve- 
nue Courts, they were entitled to recover 
rent from the defendants at the same rate 


- a8 they-had been entitled to recover it before 


these proceedings commenced. Such a'suit 
is; in my opinion, a suit under s. 42 of the 
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Specific Relief Act for a declaration and for 
hothimg more. S l à 

“Seek a i - „Order accordingly. 





- SIND CHIEF COURT 
Second Appeals Nos. 14 and 15 of 1938 
May 24, 1940 i 
pe -Davis, C. J. AND LOBO, J. - 
MULCHAND TAGIOMAL AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
3 ` versus ` 
SHAMDAS JETHANAND AND OTHERS 
—DEFENDANTS— RESPONDENTS 

Partnėrśkip Act (IX of 1932), ss. 9, 29—S. 9, con- 
struction of-—Subsequent sections are mere amplifica- 
tions and illustrations of principles embodied in s. 9 
—Assignment by ex-partner in firm after dissolution 
—Suit by transferee for aċçountsof dissolved partner- 
ship as whole and not for acconnts after dissolution only 
—Assignors, if necessary parties—Transfer of Pro- 
perty Act (IV of.1882), s. 130 (2), effect of—Partners’ 
position — His rights and obligations, if chose in 
action—Right to recover share in partnership property, 
whether assignable — Practice — Appeal—New plea— 
Legality of partnership as regards constitution, is 
mixed question of law and fact. : 

All the subsequent sections to s. 9 ofthe Partnership 
Act dealing with the relations of partners to one another 
are no more than amplifications and illustrations of the 
„principles contained in s. 9. [p. 382, col. 1.] 

+ In a suit by a transferee or an assignee from. an ex- 
partner in a firm after the dissolution of the part- 
nership, for accounts of the dissolved partnership as a 
whole and not for accounts after the date of the dis- 
solution only, the assignors are necessary parties. Hence, 
when theyeare not joined either as plaintiffs or defen- 
dants till more than three years after the dissolution of 
the partnership the entire suit must stand dismissed. 
Section 130 (2), T. P. ‘Act, does not obviate the necessity 
of impleading' the assignor in such a suit. Public 
‘Trustee v. Elder (1), followed. i ; 
_ The position and rights and obligations of one partner 
ina partnership in relation to the other partners is 
clearly not a chose in action and cann®t be assigned. 
But the share of a partner in a partnership is property 
.and may be assigned. The right to recover it is a chose 
inaction. In-re Bainbridge, Ex parte Fletcher (5), 
Cassels va Stewart (6), 75 Ind. Cas. 817 (7) and’ 80 Ind. 
Cas. 642 (8), explained. [p. 384, col. 2.]° 

- The question as to the legality of the constitution of 
a partnership is clearly a mixed question of law and fact 
„and the Appellate Court cannot,for the first time raise 
such a question and decide it. 


. S. As. against the, judgment and decrees 

of the First Class, Sub-Judge, Shikarpur, 

exercising appellate powers. ` 

__ Mr. Fatehchand Asudamal, for the Appel- 

lants: © > > ti % ats 
Mr. Srikishindas H. Lulla, for the Res- 

pondents: : í 3 


. Lopo, J.—The facts which have led up 
to these two second appeals-are somewhat in- 
-volved’and need to be set out-in considerable 
detail fora proper understanding: of this 


MULCHAND TAGIOMAL V. SHAMDAS JETHANAND (SIND) 


194 IC 


judgment. Suit No 7 of 1926 in the Subor- 
dinate Civil Court of Jacobabad was filed by 
the firm of Mulchand Tagiomal of Shikar- 
pur, the appellants in these appeals for the 
settlement of accounts of the partnership 
firm of Chellaram Tharumal which had been 
dissolved on October 31, 1923. The constitu- 
tion of this firm of Chellaram Tharumal was 
peculiar, for the firm consisted of five indi- 
viduals: Tharumal, Shamdas, Hotumal, 
Gunomal, Gellomal, defendants Nos. 1 to 5 
in .the suit, and two firms : Chellaram Bhoj- 
raj and Mulchand Tagiomal of, Jacobabad, 
the latter being defendant No. 6 in the suit. 
The firm of Chellaram Bhojraj again, was 
composed of an individual Mathuradas Lekh- 
raj and two firms: Kishindas Kimatram 
and Nandumal Mulchand. The partners in 
the firm of Kishindas Kimatram were Sobh- 
raj, Kishindas, Rijharam and Kimatram, 
defendants Nos. 7 to 10 in the suit. Nandu- 


mal Mulchand, again, consisted of two firms, 


Nandumal Tarachand, the partners in which 
were Tarachand and Jethanand, defend- 
ants Nos. ll-a and 11-b in the suit; Mul- 
chand Shambumal,’ the partners in which 
were Tagiomal, Kachumal, ‘Khanchand, 
Parmanand, Lilomal and Chuharmal, de- 
fendants Nos. 12to 17 in the suit, and two 
individuals, Chellaram and Hundraj, de- 
fendants Nos. 18 and 19 in the suit. Defend- 
ant No. 20 in the suit is the son of Mathra- 
das Lekhraj, deceased. Defendants Nos. 11 
to 20 were not originally impleaded in the 
suit ; they were brought on the record only 
in 1931,a great deal more than three years 
after the dissolution of the firm of Chellaram 
Tharumal. f 

The plaintiffs in the suit, the firm of Mul- 
chand Tagiomal of Shikarpur, were thus not 
originally partners in the firm of Chellaram 


. Tharumal, but under certain documents 


which ‘are Exs. 100, 215 and 228 in the case, 
they became the assignees of the firm of 
Nandumal Mulchand and of Mathradas 
Lekhraj, two of the partners in the dissolved 


‘firm of Chellaram Tharumal. In the trial 


Court the suit was contested by defendant 
No. 2 Shamdas, respondent No. 1 in these 
appeals and by defendants Nos. 7 to 10, 
the partners in the firm of Kishindas Kimat- 
ram, respondents Nos. 2'to5 in these ap- 
peals. Defendants Nos. 1, 4, 5 and 6 and 
11 to 20 raised no contest ; defendant No. 3 


_Hotumal denied he was a partner. 


The suit was in the first instance dismiss- 


.ed by the trial Court, the learned Judge 


holding that the plaintiffs’ assignors were 
necessary parties toa suit for settlement of 
accounts of the partnership carried on in the 
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name and style of Chellaram Tharumal, and 
as these assignors had not been joined’ as 
parties for much more than three years, 
after the dissolution of the firm, the accounts 
of which were sought to be settled, the en- 
fire suit was barred by’ limitation. The 
plaintifis went on appeal, and the Appellate 
Court ordered that the assignors referred to 
should be joined as parties to the suit and 
the.trial Court should decide the question 
of limitation after such joinder had been 
effected. If the plaintiffs, however, refused 
to join the assignors‘the suit should stand 
dismissed. This order of the Appellate Court 
‘is. not on the paper books of these appeals 
but is referred to in the judgment of the 
learned Judge of the trial Court. In the trial 
Court after this appeal the plaintiffs joined 
the assignors in the suit as defendants 
` Nos. 11 to 20. The suit then proceeded to 
trial and the learned Subordinate Judge, 
Mr. Hardasmal Banasing, decreed the plaint- 
iffs’ suit. holding that the assignments in 
favour of plaintiffs were valid and legal, that 
defendants Nos. 11 to 20 were proper but 
not necessery parties to the suit, and that 
therefore the suit for settlement of ' partner- 
ship accounts was not barred by limitation; 
“he learned Judge then disposed-of certain 
minor issues in the case and ordered that a 
preliminary decree be framed on the basis 
of his findings. Against this preliminary dec- 
ree, an appeal was preferred to the Court 
of the First Class Subordinate Judge of 
Shikarpur with appellate powers being Civil 
Appeal No. 98 of 1932. j 
` The learned First Class Subordinate Judge 
reversed the judgment and decree of the 
trial Court and allowed the appeal. He 
agreed with the learned Judge of the trial 
Court that defendants Nos. 11 to 20, theas- 
signors of the plaintiffs. were not necessary 
parties to the suit and that their non-joinder 
in the first instance therefore did not result 
in the suit being barred by limitation. He 
held, however, that the assignments in favour 
of the plaintiffs were illegal and invalid, and 
he further held that the entire proceedings 
were bad asthe firm of Chellaram Tharu- 
mal consisted of more than 20 members and 
not having been registered under the provi- 
sions of thé Companies Act the partnership 
“was invalid according to law ‘and the suit 
should have been dismissed. During the pen- 
dency of the appeal’ Huridraj’ and Bhojraj, 
` defendants Nos. 19 and 20, had died and 
their legal representatives had not been 
brought, on the record. The learned Judge 
of the Appellate Court held that the appeal 
had not abated by reason of the non-joinder 


- t 
MULCHAND TAGIOMAL V. SHAMDAS JETHANANY (SIND) 


‘pondent, 


s. 
=> 


381 


of these. legal Yepresentatives. Another res- 
Tharumal, - original, defendant 
No. 1,{ also died during the pendency „ofthe 
appeal and his legal representatives had 
also not been brought on the record., The 
learned Judge rejected the contention that 
the non-joinder of the legal representatives 
of Tharumal resulted in the. abatement of 
the appeal as a whole. . 

This judgment of the learned Appellate 
Judge was delivered on March 26, 1938. In 
the meanwhile a final decree in the suit had 
been passed by the learned Judge of the 
trial Court on September 30, 1932 and an 
appeal had been presented against that final 
decree being Civil Appeal No. 17 of 1932 of 


‘the Court of the First Class Subordinate 


Judge of Shikarpur with appellate powers. 
While dimissing the suit in appeal from the 
preliminary decree the learned Judge also 
dismissed this appeal from the final decree 
by a judgment dated March 31,1938. It is 
against these two judgments of the learned 
Appellate Judge that” these Second Appeals 
Nos. 14 and 15 of 1938 have been preferred 
to this Court. The learned Advocate who 
appeared for the appellants to argue these 
matters before us took four points. He con- 
tended : (1) that the appeal had abated by 
reason of the non-joinder of the legal repre- 
sentatives of Hundraj and Bhojraj and 


‘should therefore have been dismissed’; (2) 
‘that the appeal had also abated because of 
“the non-joinder of the legal representatives 


of Tharumal and should on thiseground as 
well have been dismissed ; (3) that: the learn- 
ed Judge had erred in raising on appeal for 
the first time the question of the legality of 
the constitution of the firm of Chellaram 
Tharumal and in deciding this issue against 
the appellent ; (4) that the learned Judge 


“erred in holding that the assignments in 


favour of.the plaintiffs, the appellents in 
these appeals, were invalid and illegal. 

We have heard long and interesting argu- 
ments in support of and against these con- 
tentious of the learned Advocate for the 
appellants, but it appears to us unnecessary 
to decide the points debated, because we 
feel that these appeals can well be disposea 
of on one single point of law which both the 
lower Court decided in favour of the appel: 
lants, both which has been reagitated before 
us bythe learned Advocate for the respon- 
dent Shamdas, the only respondent repre- 
sented before us in these appeals, and on 
which the learned Advocate contended he 
was entitled to support the judgment of the 
lower Court dismissing the suit of the appel- 
lants with costs, although the learned Judge 


. 
pad 
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of the appellate Court had decided the point renee only to 19661 tlis share Fa pronis or the 
. : ; trausferring partner, and the transferee shall ac- 
against him. That the learned Advocate for cept the acconnt of profits agreed to by the part- 
respondent Shamdas was entitled to do this, pers, a 
is perfectly clear from r. 22 of O. XLI, Civil (2) If the firm is dissolved or if the tranferring part- 
P. C., which provides that ner ceases to be a partner, the transferee is entitled as 
“any respondent, though he may not have appedled~ against the remaining partners, to receive the share of 
from any part of the decree, may not only support the theassets of the firm to which the transferring partner 
decree on any of the grounds decided against him is entitled, and for the purpose of ascertaining that 
in the Court below, but take any cross-objection Share, to ar account as from the date of the dis- 
to the decree which he could have taken by way of solution. 5 
appeal.” saki It would appear then that where a partner 
The learned, Judge of-the trial Court held transfers or -assigns his share in a partner- 
that the assignors of the plaintiffs, the pre- ship to a third party, that third party has 
sent appellants, were not necessary parties to’ no rignt to call for an account of the part- 
the suit and that their non-joinder, till more nership business from the other partners, 
than three years after the dissolution of the and even when the transfer results inor is 
firm of Chellaram Tharumal, did not result followed by a dissolution of the partnership 
in the entire suit being barred by limitation. such. transferee or assignee can claim an 
The learned Judge of the Appellate Court account. only from thé date of ‘dissolution. 
upheld this finding of the trial Court. The The Partnership Act does not deal with the- 
learned Adyocate for respondent Shamdas case ofa transfer or assignment by an ex- 
‘before us has contended that both the learn- partner in a firm after the dissolutien of the 
ed Judges were in error in arriving at this ‘partnership, but we can see no reason why 
„conclusion, that defendants Nos. 11 to 20, the the right of such a transferee or assignee to 
assignors of the plaintiffs, the present appel- claim an account of the partnership from 
‘lants, were necessary parties to asuit for the other ex-partners should be any larger 
‘the taking of accounts of the partnership of than the right of a transferee or assignée 
.Chellaram Tharumal, and they admittedly under s. 29. Le 
-not having been joined either as plaintiffs In the case before us the firm of Chella- 
or as defendants till more than three years ram Tharumal was dissolved on October 31, 
had elapsed after the dissolution of the firm 1923 and the plaintiffs in the suit, the 
of Chellaram Tharumal, the entire suit was present appellants, became transferees or 
liable to be dismissed. After having heard assignees of two of*the late partners after 
the learned Advocate for respondent Sham- dissolution. ‘They filed a suit for accounts 
das, and the learned Advocate for the appel- of the dissolved partnership as a whole and 
lants on.this point at very great length, not for accounts after the date of dissolution 
-we are of the opinion that this contention ‘only. The question is could they do so in 
is sound and must succeed and that these their own right or were the late partners 
‘second appeals must be dismissed. The con- “necessary parties to such a suit by the’ 
tract of partnership is a contract uberrimoe plaintiffs. i 3 
fidei. -Section 9, Partnership Act, which The answer to this question is furnished 
materially reproduces s. 257, Contract Act, by a consideration of the general law of 
_thus defines the relations between the part- ` partnership and the relations between part- 
ners in a partnership: ` i . ners and their mutual obligations to which 
r are e bound to catty on ae ges mtr “we have referred above, and in the provi- 
| commo: n i : N = p `; 3 
hlt Sak other, and to senden tris accounts and SIONS of the Civil Pi C., relating to neces- 
full information of all things affecting the firm to any Sary and proper parties to a suit, But, in 
. partner or his legal representatives,” our opinion, a clear exposition of the law on 
; 4 this point can be found in Public Trustee 
All the subsequent sections pe he Tari v. Elder (1) a decision of Eve, J. in the 
nership Act- dealing with the relations of - Ch ete : : 
4 thán ancery Division of the High Court of 
partners to one another are no more thi á : 
; . . : £ th - England which was. affirmed by the Court of 
amplifications and illustrations of the prin- ; A : ie n 
aSa . . + appeal in separate judgments delivered by 
ciples contained ins. 9. The assignment of | L 
E : | rng +. Lord Hanworth, Master of the Rolls, War- 
his rights in a:partnership by a partner is “7 : A 
> ; : ; rington and Sargant, L. JJ. The facts iw 
clearly contemplated in thè Partnership Act. - that A lessa Ab th breik of 
' Section 29 of the Act provides : ara ig wa hp Piren a 
“(IA transfer by a partner of his interestin the War on August 4, 1914 three German subjects 
firm, either absolute or by mortgage,of by the creation were carrying on in partnership with an 
‘by him of a charge on such interest, does not entitle the English partner F, the business of merchants 


transferee, during the continuance of the firm, tointer- in London under the style of Arnold Otto 
tere in the‘conduct of the business, or to require accounts, < 


or to inspect the books of the, firm, but entitles the f da) (1926) 1 Oh, 266, 
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‘Meyer & Co. F was the-managing partner 
in London and on the” dissolution by the 
declaration of war he carried on the business, 
and collected assets with a view to liquida- 
tion. No accounts had been taken between 
partners since December 31, 1913. F died in 
1920 and the defendant was his legal personal 
representative. By an order of the Board 
of Trade dated -April-1, 1924 it was ordered 
that all the property rights and interests of 
‘the three German partners in the assets, of 
the firm in respect of any claim against the 
English partner or his estate should vest in 
‘the plaintiff who should take all necessary 
proceedings to collect what would be due to 
‘the German partners., In an action by the 
plaintiff as custodian of enemy property with 
the object of winding up the partnership he 
claimed.an account against the defendant 
.of all dealings between the German partners 
and the English partners including all deal- 
ings with the partnership assets since its 
dissolution, payment of what should be found 
due ‘and inquiry of what the partnership 
property consisted.. The German partners 
were not added ‚as plaintiffs in the action. 
It was held by Eve, J. that in the absence of 
the German partners as parties to the action 
no such relief as was asked could be granted 
-and bhat the action failed. The learned Judge 
stated : 


“The plaintiff in my opinion is in no better position 
‘than any other assignee of the interests of the Germans 
and hisclaim to be treated- as a creditor of the defen- 
dant’s testator is‘a misconception. I conceive the fol- 
lowing to be a- correct summary of the legal relations 
of partners in a dissolved partnership. Where assets 
are collected and got in, no partner has any ‘definite 
share or interest therein, his right is merely to have the 
assets so collected applied in discharging the liability of 
the partnership firm and-to recsive his share of any 
surplus there may be when the liquidation has been 
.completed_; and further there can be no relationship of 
debtor and creditor between partners unless and until 
‘the accounts have been finally taken and a balance has 
been ascertained to be due from each one to the others. 
‘Nor is any partner entitled to an account from his co- 
partners. except upon the footing that in accordance 
with the implied obligation arising under the contract of 
‘partnership he will -himself account and submit to 
be charged with any balance found to be due from 
him. x $ 

Such being the legal position of the parties, the defen- 
dant, subject to the determination of certain other 
defences with which Ido not propose to deal; would not 
‘resist—indeed, having regard to the fact’ that his in- 
terest in the whole matter is that of a trustee only, 
“would welcome an order for the usual partnership decree 
on the terms that the plaintiff is willing to submit to be 
charged with all sums properly chargeable against the 
assignors, or, alternatively, to amend the record by 
adding the German partners as co-plaintifis. But the 
plaintiff declines to accept either alternative, and insists 
on his right to have the accounts taken in circumstances 
-calculated to inflict grievous injustice upon the defen- 
-dant. Ido not‘think hehas any such right, and there- 
fore T cannot give him the relief claimed in-the action. 
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At jhe trial the plaintiff asked, as an alternative, for an 
account under sub-s. (2) of s: .31, ` Partnership Act. 
am not prepared to hold that in no case, and more 
particularly ina case where some of the partners are 
out of the jurisdiction, can the Court make an order’ 
for such account of the partnership dealings and, trans- 
aetions prior to the dissolution, I think the Court would 
þe slow to makethe order until all the accounting part- 
ners were parties.’ oe A ras 
Sub-section (2) of s. 31, English Partership: 
Act, is substantially reproduced in s. 29 (2), 
Indian Pertnership Act, and relates toa claim. 
for accounts after the date of the dissolution 
of a partnership. The plaintiffs in the matter 
before use were in the position of the public 
trustee in this Chancery case. ` Defendants. 
Nos. 11 to 20 who were joined only in 1931 
were in the position of the German partners. 
‘inthe Chancery case. As in the Chancery 
case the assignment had taken place after the 
dissolution of the partnership between the 
English partner and his German colleagues, 
so in the case before us the firm of Chellaram 
‘Tharumal had been dissolved before the 
assignments in favour of the plaintiffs. As 
in the Chancery casé, so in the case before- 
‘us, the account claimed by the plaintiff was. 
not an account merely after the dissolution 
of the firm but an account of the entire 
‘period of the partnership. The decision of 
Eve, J. in Public Trustee v. Elder (1) and 
in the same volume at p. 776 Public Trustee 
v. Elder (2)is the decision of the appellate: 
Court. The head note to the decision of the 
appeal Corfrt reads: thus : i 
‘Held that it was necessary for the proper liquidation 
of the firm’s affairs and the ascertainment ofthe amounts. 
divisible or payable by the partners inter se; -that each 


partner should personally account to the others for his. 
receipts and transactions in the winding up; that 


- reciprocity of personal obligation for that purpose was as. 


‘complete as it was under ss.’ 28 and 29, Partnership. 
“Act, 1890, during the continuance of the partnership ; 
that, that being so the assignee of the share of a partner 
in adissolvede partnership, when requiring an account, 
as from the date of dissolution, could not substitute for 
the reciprocal personal obligation of the assighee him- 
“self to account, while still requiring the other part 
ners to discharge as towards him their personal obliga- 
tions : ; 

Held, therefore, that the German partners were neces- 
sary parties to. the action, and accordingly that the 
action was defective for want of parties and must be 
dismissed.” ; 

The question inwolved has been dealt. 
with in, greatest detail in the judgment of 
Sargant, L. J., thus: 

“The whole difference between the parties isas to. 
the results of an absolute: assignment after the dissolu- 
tion ofa partnership of the shares of some of the part-- 
ners. But for that assignment the shares of the assign- 
ing partners would obviously have been ascertainable 
‘only in proceedings to which those partners were parties, 
and in «which théy would have been under reciprocal 
“personal obligations to the other partners to render fulli 


git) (1926) 1 Ch. 776; 98 L J Ch. 519; 135 LT 
es ce : PEAN ; 


384 
and just accounts. What then is the efféct of these obliga- 
tions on the assignment? . Is it to substitute for the per- 
sonal obligations: of the <assigning partners to account; a 
corresponding personal obligation of the assignee to 
account, so- that on performing this obligation to the 
best of his personal ability he can call on the other 
partner for the full benefit of his personal account- 
ability ? Or is it merely to substitute the assignee as 
the ultimate recipient of the value of the share, as 
ultimately ‘ascertained in the same manner as it would 
shave been ascertained apart from the assignment, that 
is to say after the assigning partnershad themselves 
“performed their reciprocal personal obligations to ac- 
COUN P.csssecereceees 

The contract of partnership is essentially one involv- 
ing in the highest degree reciprocity of personal obliga- 
“ion and trust. In the words of James, L. J. in 
Baird’s case (In re Agriculturist Cattle Insurance Co.) 
.(3) at p. 733, ‘ordinary partnerships are by the law 
assumed and presumed to be based on the mutual trust 
and con- fidence of each partner in the ‘skill, knowledge, 
and integrity of every other partner’. And under ss. 28 
and 29, Partnership Act, 1890, partners are under mutual 
personal liability to render true accounts and full in- 
formation of all things affecting the partnership, and to 
account for any benefits derived from any transaction 
concerning the partnership or from any use by any of 
them of the partnership property, name or business con- 
nection. And the position and rights of a partner as to- 
wards the other partners “are recognized by the law 
as being so personal and individual that, under s. 31, 
‘sub-s. 1, Partnership Act, 1890 an assignment by a 
partner of his share in a partnership does not entitle the 
assignee to interfere in the’ partnership or to require 
accounts or to inspect the books, but entitles him solely 
+o receive the shares of the profits as ascertained by the 
partners to which the assigning partners would other- 
wise be entitled. It would hardly be possible to express 
more clearly the essential non-assignability in a subsist- 
ing partnership of the position and rights of one-partner 
in relation to the other partners. . i 

On the dissolution of a partnership however there is 
no occasion „to limit quite so strictly the right of an 
assignee as regards transactions occurring after the dis- 
solution. And accordingly under sub-s. 2 of s. 31 it is 
provided that the assignee is not only entitled to receive 
-the share of the partnership assets to which the assign- 
ing partner is entitled as between himself and the other 
partners, but is also entitled for the purpose of ascer- 
taining that share to an account as from the date of dis- 
solution. The result seems to be that down to the date 
of dissolution the accounts have to be agreed to personal- 
ly by the partners and the assignee is bound to accept 
the accounts as so agreed; and that the sole account 
the assignee is entitled to havetaker in his presence 
or to question is an account from the date of dis- 
‘solution. s x 7 3 : 

What then are the rights of the original partners as 
regards the taking of the accounts on a issolution ? 
‘Are there rights still reciprocal, personal rights involv- 
ing mutual, personal trust nd confidence ? In my 
judgment, the only possible answer to this question is 
‘an affirmative one. The dissolution of the bond between 
“hem is as to new enterprises and transaction only. 
For the winding up of affairs of the partnership, the 
‘authority of each partner to bind the firm and the other 
rights and obligations of the partners continue, as 
‘expressly recognized and enacted by s. 38 of the Act of 
1890. It is accordingly necessary for the proper liquida- 
tion of the firm’s affairs and the ascertainment of the 
amounts divisible amongst or payable by the partners 
anter se, that each partner should personally account to 


(3) (1870) 5 Ch. 725 (733); 23 L T 424; 18 W R 1094. 
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the others for his receipts and transactionsin the,wind- 
ing up, The reciporcity of personal obligation for this 

urpose is as complete as it was under ss. 28 and 29 
eduring the continuance of the -partnership. This being 
so, can an assignee of the share ofa partner in a dis- 
solved partnership when requiring an account as from 
the date of dissolution, substitute for the reciprocal per- 
sonal obligation. of the assigning partner to account to 
the other partners a mere personal obligation of the 
assignee himself to account, while still requiring the 
other partners to discharge as towards him their personal 
obligation ? Such a claim in my judgment involves a 
violation of the fundamental conditions of reciprovity and 
personal confidence involved in the partnership contract 
and it is directly negatived by the reasoning in the 
unanimous judgment of the Court of appeal, as delivered 
by the then Master of the Rolls, in Tolhurst v. Asso- 
ciated Portland Cement Manufacturers Lid. (4). 

It must be remembered that s. 31 of the 

English Partnership Act of 1890 ‘finds its 
counterpart in s. 29 of the Indian Partner- 
ship Act of 1932 and the provisions of ss. 28 
and 29 of: the English Partnership Act; re- 
lating to the duty of partners to render 
‘accounts and to the accountability of part- 
ners for private profit are to be found in 
ss. 9, 13, 15 and 16 of Indian Partnership Act 
of 1932. We can see no material point of 
distinction between ‘the case before us and 
this case in Public Trustee v. Elder (2) and 
we can therefore have ‘no hesitation in follow- 
ing it. It has been argued that the share of 
a partnern a partnership concern is his own 
private property, that it is assignable under 
the provisions of the T. P. Act and thats. 130 
(2), T. P. Act, gives the transferee of such a 
Share a statutory right to ; 
“sueor institute proceedings for the same in his own 
name without obtaining the transferor’s consent to such 
suit or proceedings, and without making him a party 
hereto.” 


We have no quarrel with this line of 


< argument ; but a suit by an assignee for 


recovery of the share of one partner ina 
partnership is one thing and a suit for 
rendering of accounts of a partnership as a 
preliminary to ascertaining the value of that 
share is quite another thing; and while s. 130 
(2), T. P. Act, confers on an assignee the 
right to sue for sucha share without implead- 
ing his assignor, it cannot in reason be read 
as conferring on him the right to sue for.the 
‘accounts of a partnership without his assignor 
being a ‘party to the suit so as to enable all 
the partners in the parthership to fulfil their 
-mutual and personal obligations to account. 
Section 180 (2), T. P. Act, neither expressly 
nor impliedly abrogates the provisions of the 
Partnership Act. The position and rights 
and obligations of one partner in a partner- 
ship in relation to the other partners is clear- 
ly not a chose in action and cannot be assign- 


ed, the share of a partner in a partnership 
(4) (1902) 2 KB 660. 
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is equally clearly property and may be as- 
‘signed. Reliance has: been placed by the 


learned Advocate for the appellants on the 


case in In re Bainbridge; Ex parte Fletcher 
(5), on the case in Cassels v. Stewart (6), ‘on 
the case in Shrinath v. Kanhaiyalal, 75 Ind. 
Cas. 817 (7), the judgment of a Single Judge 
of the Nagpur Judicial Commissioner’s Court 


and on the case in Vishindas Nihalchand v. - 
Thawerdas (8). But none of these cases goes- 


further than laying down a proposition we 
admit, that the share of a partner in a part- 
nership is property and the right to recover 
it is-a chose in action assignable under the 
T. P. Act. l 

In our view therefore the assignors of the 
plaintiffs in Suit No. 7 of 1926, the present 
appellants were necessary parties to the, 
suit and not having been joined till a suit. 
for taking partnership accounts as against 
them was time-barred the entire suit was 
barred by limitation and should have been 
dismissed. _These second appeals therefore 
fail and must be dismissed with costs and we 
order accordingly. --We have in the course of 
this judgment made reference to the pecu- 
liar constitution! of the firm of Chellaram 
Tharumal, a péculiarity which attracted the 


attention of the learned Judge of the lower, 


Appellate Court and induced him to raise 


and decide in appeal for the first time an; 


issue as to the legality of such a partnership 
in view of the provisions of the Companies 
Act. We are informed, however, that such 
firms, are quite common in Sind and are by 
no means peculiar. While we think that 
this learned Judge could not in appeal for 
the first-time raise such a point, clearly a 
mixed question of law and fact, we would 
invite the attention of subordinate Judges 
to the necessity of raising the point which 
could no doubt with advantage be raised 
and: decided in other cases by a Civil Court 
at the appropriate time. . - 


D. Appeal dismissed. 


(5) (187878 Ch. D 218; 47 L J BK 70; 38 L T 229; 
26 W R439. 

(6) (1881) 6 AC 64; 29 W R 636. she : 
` (7) 75 Ind. Cas. 817; A IR 1924 Nag. 145. 9 

(8) 17 S L R 334; 80 Ind. -Cas. 642; A IR 1925 
Sind 18. ` ; He 
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PATNA HIGH COURT . 
Letters Patent Appeal No. 34 of 1940 
j April 29, 1941 . 
+. HARRIES, C. J. AND FAZL ALI, J. 
Fira BHIMRAJ-DEBI BAKSH— . 
DEFENDANT—APPELLANT 
=i `> persis 
GAYA PRASAD SAHU np OTHERS— 
PLAINTIFFS—RESPONDENTS 
Suits Valuation Act (VII of 1887), s. 11 (2) (3)— 
Appellate Court coming. to conclusion that lower 
Court had no jurisdiction —He should not straight 
way dismiss the appeal and direct the lower 
Court to send case'to proper Court—He should con- 
sider the question whether under or over-valuation has 
prejudiced the party, otherwise incase the objection 
was taken at earliest opportunity, consider the appeal 
on merits. ` ; $ 
Sub-sections (2) and (3) ofs. 11, Suits ‘Valuation Act 
make it clear that the mattér has not to be disposed of 
summarily merely on the ground that the Court of first 
instance or lower Appellate Court had no jurisdiction, 
Even in cases where the point as-to under-valuation is 
properly taken, the Court can deal with the appeal pro- 
vided the provisions of sub-s. (2) are complied with. If 
the objection is properly taken but the Appellate 
Court is not satisfied as to both'the matters mentioned. 
in cl. (b), that is over or under-valuation and prejudice, 


the Court, if it has the materials before it, can proceed 
However, it cannot act under 


to determine the appeal. 
sub-s, (2) if it is satisfied that the question of under- 
valuation has prejudicially affected the disposal of the 
suiton its merits. Before the Court disposes of- the 
case, he should be satisfied-himself one way or another 
on this question of prejudice. - j T 

L. P. A. from a decision of Mr. Justice S: 
C. Chatterji, dated September 6, 1940. 


Mr. G. P. Das, for the Appellant. ° 

Messrs. S. K. Mitra and G. N. Mukharji, 
for the Respondents. 3 

Harries, C, J.—This isa Letters Patent 
Appeal from a decision of Chatterji, J., sett- 
ing aside a decision of the learned Sub- 
ordinate Judge and remanding a case to the 
Court of the learned Munsif. ~ - 

The. suit giving rise to these proceedings 
was brought by the plaintiff for a declara- 
tion that a certain ex parte decree and asale 
in execution thereof were not binding upon 
the plaintiff as it was alleged that the ex parte 
decree had been obtained by fraud. The suit 
was valued at Rs. 0]6 which was the price 
paid by the decree-holder for the property 
in the execution sale. 

The suit was instituted. in the Court of 
the Third Munsif at Arrah, who had jurisdic- 
tion to hear suits up to Rs. 2,000 in value. 
However, before the suit was read for hear- 
ing it was transferred to the Court of the 
Second Munsif who had only jurisdiction to 
try suits up to Rs. 1,000 in value. Up to the 
stage of trial no objection had been taken 
that the plaintiff's suit was under-valued. 
During the trial, however, evidence was given 
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which went to show that the property in 


question was worth at least Rs. 1,500 if not, 


considerably more. When this evidence was 
adduced, the defendants immediately topk 
objection that the trial Court had no jurisdic- 
tion to hear. the suif.. The learned Munsif, 
- however, held that the proper valuation was 
‘Rs. 516 and that he had jurisdiction to dis- 
pose of the matter. 
the plaintiff’s claim. 
- On. appeal it was contended before the 
learned Subordinate Judge that the evidence 
clearly showed that the value of the pro- 
perty was over Rs. 1,500 and that, therefore, 
the suit was under-valued. As the Munsifs 
jurisdiction did not.extend beyond Rs. 1,000, 
it was contended that he had no ‘jurisdic- 
tion whatsoever to ‘hear-the suit. The 
learned Subordinate Judge acceded. to this 
contention, set aside the order of the 
Munsif and remanded the case to him with 


the direction that if.he still had no jurisdic- 


tion to try suits exceeding the-valuation of 


Rs. 1,000, he should return the plaint. to the: 


plaintiff for presentation in the proper Court. 
The plaintiff preferred a second appeal, 


and the learned Single Judge held that the: 


decision of the lower Appellate Court was 
manifestly wrong. The moment the learned 
Subordinate Judge came to the conclusion that 
the real value of the suit was over Rs. 1,000 
he held that the Court below had no juris- 
diction whatsoever to hear it and, therefore, 
the plaint would have to be returned for 
presentation in the proper Court. The learn- 
ed Single Judge points out that the lower 
Appellate Court had not.considered the provi- 
sions of's. 11, Suits Valuation Act, (Act VII 
of 1887). The material portions of that section 
are as follows :— sS À 


“11 (1) Notwithstanding anything in s. 578 of the 
Civil P. C., an objection that by reason of the over- 
valuation or under-valuation of a suit or appeal a 
Court of firstinstance or lower Appellate Court which 
had not jurisdiction with respect to the suit or appeal 
exercised jurisdiction with respect thereto shall not be 
entertained by an Appellate Court unless — 

(a) the objection was taken in the Court of first in- 
stance at or before the hefring at which issnes were 
first framed and recorded or in the lower Appellate 
Court in the memorandum of appeal to that Court, or 

(b) the Appellate Court is satisfied, for reasons to be 
recorded by itin writing, thatthe suitor appeal was 
over-yalued or under-valued, and that the over-valuation 
or under-valuation thereof has prejudicially affected 
the disposal of the suit or appeal on its merits. z 

(2) lË the objection was taken in the manner mentioned 
in el. (a) of sub-s. (1), but the Appellate Court is not 
satisfied as to both the matters mentioned in cl. (b) 
GE that sub-section and has before it the materials 
necessary for the determination of the other grounds of 
appeal to itself, it shall dispose of the appeal as. lf 
there had been no defect of jurisdiction in: the Court 
of first instance or lower Appellate Court. 


FIRM BHIMRAJ-DEBI BAKSH 2. 


Eventually he decreed . 


19416 


(3) If the objection, was taken in that manner and the’ 
Appellate Court is satisfied as to both those matters, 
and has not those materials before ‘it, it shall proceed 
to deal with the appeal under the rules applicable to’ 
the Court with respect to the hearing of appeals; but, 
if it remands the suit or appeal, or frames and refers 
issues for trial, or requires. additional evidence to be 
taken, it shall direct its order to a Court competent to 
entertain the suit or appeal.” i 

It is clear that objection to valuation was 
not taken in the trial Court before the issues 
were framed, but the learned Single Judge’ 
was satisfied that it was taken at the first: 
possible opportunity. In any event, the: 
point was taken in the memorandum of ap- 
peal to the lower Appellate Court. Sub-ss. (2) 
and (3) of this section however, make it clear 
that the matter has not’ to be disposed of 
summarily merely on the ground that the 
Court of first instance or lower Appellate: 
Court had no jurisdiction. Even in cases 
where the point as to under-valuation is pro~ 
perly taken, the Court -can deal with the ap- 
peal provided the provisions of sub-s. (2) are 
complied with. That sub-section expressly: 
provides that if the objection was properly’ 
taken but the Appellate Court is not-satisfied: 
as to both the mattei’s mentioned in cl. (D), 
that is over or under-valuation and prejudice,’ | 
the Court, if it has the materials.before it, 
can proceed to determine the appeal. How- 
ever, it cannot act under sub-s. (2) if it is 
satisfied that the question of under-valuation: 
has prejudicially affected the disposal of the: 
suit on its merits. AEA 

Before the learned Subordinate Judgé 
could have disposed of the case, he should. 
have satisfied himself one way or another ort’ 
this question of prejudice. The learned’ 
Single Judge has rightly pointed out that 
the learned Subordinate : Judge never 
addressed hiniself to this question at al, 
and that being’ 60, his decision could not 
be sustained. All that the learned Single’ 
Judge has done is to point out that the pro- 
visions of sub-ss. (2) and (8) of s. 11; 
Suits Valuation Act,. must be considered 
by, the lower Appellate Court and after 
consideration that Court must proceed accord- 
ing to law. It appears to me that on the 
plain words of the section the learned Single 
Judge was beund to set aside the decision of: 
the Court below and to make the order which 
he did. cee af f i 

In the result, therefore, this appeal fails 
and I would dismiss it with costs. 


GAYA PRASAD SAHU (PAT) 


Fazl Ali, J.—I agree.. 
D. Appeal dismissed. . 
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OUDH CHIEF COURT 
- Full Bench 
Second Rent Appeal No. 37 of 1937 
March 18,.1941 
© Yorke BENNETT AND GHULAM HASAN, JJ. 
Mahant HARI SARAN DAS—PLAINTIFF 
—APPELLANT 
Versus 
"DHANI RAM AND oTHERS—DEFENDANTS— 
RESPONDENTS 

U. P. Stayed Arrears of Rent (Remission) Act 
(XVIII of 1939)—Act not ultra vires—S.3—U. P. Stay 
of Proceedings (Revenue Courts) Act (IV of 1987), 
s. 2—Appeal pending when Act IV of 1937 came into 
force—If liable to be dismissed under s. 3 of Act 
XVIII of 1939—Suit or appeal liable tobe stayed 
under s. 2 of Act IV of 1937—No stay order passed 
Whether can be dismissed under s.30f Act XVIII 
of 1939. . 

The U. P. Stayed Arrears of Rent (Remission) Act 
XVIIL of 1939, is not eae vires of the Provincial 
‘Legislature. . [p. 388, col. 

Section 3 of the U. P. -H Arrears of Rent (Re- 

mission) Act operates to dismiss all suits for arrears of 
rent stayed under Act IV of 1937, or which if in- 
stituted, would have been stayed, thatis to say all 
suits for arrears of rent prior to Rabi 1344 F. It 
also operates to dismiss all applications for the reco- 
very of arrears of rent, that is, so far as the Oudh Rent 
Act is concerned, all applications for execution of 
decrees for arrears of rent already instituted or which 
might have been instituted relating to the same in- 
stalments prior to the instalments for Rabi 1344 
F. Where the suit relates to the arrears of rent 
prior to Rabi 1344 F.an appeal pending when the 
U. P. Stay of Proceedings (Bevenue Courts) Act IV 
of 1937, came into force is liable to be dismissed be- 
cause even if’ the appeal be allowed to proceed and 
the plaintiff-appellant be successful in his appeal he 
will be unable to institute or prosecute any application 
for execution of his decree since that decree relates to 
arrears of rent and to ae prior to Rabi 1344 
F. [p. 389, col. 2: p. 390,'col. 1.) 
Where it is, provided by the U. P. Stay of Proceed- 
ings (Revenue Courts) Act that all suits shall be stay- 
ed, all such suits are stayed automatically, and no 
order of the Court is‘ necessary. Where, therefore, a 
suit or an appeal is liable to be stayed. under the Stay 
of Proceedings Aet 1937, it is liable to be dismissed 
under s. 3 of the Stayed’ Arrears of Rent (Remission) 
Act, 1939, even if no stay order has been paesed under 
s. 2 ‘of she former Act. [ibid.] 

S. Rent Ap. deans the order of the Dis. 
trict Judgé of -Unao, dated February 3, 1937. 


Mr. B. P. Misra for the Appellant. 


Mr. S. N. Srivastava, or the Respondents 
Nos. 2 and 3. 


Opinion 


‘Yorke, Bennett and Ghulam Hasan, 
JJ. —(Mar ch 5, 1941).—This is a Full Bench 
reference on 'a point of law made by a 
Bench of this Court to which Second Rent 
Appeal No. 37 of 1937 was referred by the 
Hon’ble Chief Judge sitting singly for -deci- 
sion under s. 14 (2) of the Oudh Courts Act. 
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The matter arises out of a suit under the 
provisions of s. 108 (2) of the Oudh Rent Act 
e for arrears of rent for ‘Rabi 1340 to 1343. 
F. The defendants pleaded payment and 
chimed certain remission. This defence 
was upheld by the trial Court, which on 
October 26, 1936, decreed the plaintiff's claim 
for only Rs. 14-2-0, out of Rs. 158, and odd. 
The plaintiff went in appeal to the District; 
Judge. On February 3, 1937, the District 
Judge upheld the trial Court's decision in 
the matter of remissions, but held that the 
plea of payment had not been substantiated. 
and he, therefore,, decreed the claim for a 
considerably larger sum than that decreed 
by the trial Court. 


In a second appeal. before the Hon’ble 
Chief Judge it was contended that the appeal 
was liable to dismissal under the provi- 
sions of s.. 3 of the U. P. Stayed 
Arrears of Rent (Remission) Act XVIII of 
1939. The appeal was instituted in this. 
Court on May 4, 1937, And during the sub- 
sistance of the U. P. Stay of Pro- 
ceedings (Revenue Courts) Act IV of 
1937, the appeal was treated as stayed. The 
contention put forward before the Bench on 
behalf of the respondents was that the effect 
of s. 2 of that Act was to stay the appeal, 
and.that in consequence the effect of the 
provisions of s. 3 of Act XVIII of 1939 was to 
dismiss the suit in toto. For the opposite 
party it was contended that the sections did 
not have this effect and that Act IV” of 1937 
did not affect appeals but only suiis and 
those proceedings (in execution) which. are 
specifically mentioned in the section, and in 
consequence s. 3 of Act XVIII of 1939 could 
not operate to bring about a dismissal of 
the suit im toto. It was further contended 
that in any case Act XVIII of 1939 was. 
ultra-vires of the Provincial Legislature. 


The following two questions of law were, 
therefore, referred for decision to this Full 
Bench namely : 

_(1) Whether in the circumstances of the 
present case‘the appeal filed by the plaintiff- 
appellant is liable to dismissal in view of the. 
provisions of s.3 of the U. P. Act No. XVIII 
of 1939 read with s. 4 of the U. P. Act 
No. IV of 1937? 

(2) Whether the on P. Act No.XVIII 
of 1939 is oris not ultra vires of the Provin- 
cial Legislature? 

As regards the second of the two questions 
raised, no arguments- have been addressed 
to us, it being conceded that in the light of a | 
decision of the Federal Court reported in : 
The United Provinces v. Atiqa Begum, 
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{1941 O. A. p. 159) (1), there can be no room 
for doubt as to the powers of the Provincial 
Legislature to legislate on the subject. We 
may quote from the head-note of this deci- 
‘sion in this connection. It runs as follows*- 

(Per Gwyer, C. J.) i 

“The general descriptive words in item No. 21, 
List IL of Seventh Schedule to Govt. of India Act, in- 
elude the collection of rents ; and ifa Provincial Legis- 
lature can legislate with respect to the collection of 
rents, it must also have power to legislate with respect 
to‘any limitation on the power of a landlord- to collect 
rents, that is to-say, with respect to the remission of rents 
as well as to their collection. Legislation with respect 
‘to the remission of rents is legislation with respect to 
a matter included in item No. 21. The’ U. P. Regu- 
Jarisation of Remissions Act, 1938, is an Act with res- 
pect to the remission of rent and it was within the 
competence of the U. P. Legislature to enact it.” 

(Per Varadachariar, J.) 
- The U. P. Regularisation of Remissions Act, 1938, 
‘tended to deal and does deal with the subject of re- 
mission of rent made under orders of the Provincial 
Govt., and was intra vires of the U. P. Legisla- 
ture.” 


(Per Sulaiman, J.) ° 

“When the quéstion is whether any impugned Act 
is within any of the three Lists, orin none at all, it 
‘is the duty of Courts to consider the Act asa whole, 
and decide whether in pith and substance the Act is 
with respect to particular categories or not. This can 
ibe inferred only from the design and purport of the 
Act as disclosed by its language and the effect which 
it would have in its actual operation. In pith and 
‘substance the U. P. Regularisation of Remissions Act 
is an Act not only with respect to ‘the relation of 
landlord and tenant’ or the ‘collection of rents’, 
lbut “is also with respect to conferring on the Provin- 
cial Govt. very extensive powers of interference with 
the legal rights of landholders in their lands.” - 

It may be said that in pith and substance 
Act XVIII of 1939 relates to depriving the 


Jandholders of their rights to collect arrears 


of rent relating to all the years prior to. Rabi. 


1344 F. We can see no ground on which 
it can be held, if the U. P. Regularisation 
of Remissions Act, 1938, is not ultra vires, 
that nonetheless Act XVIII of 1939 is 
ultra vires of the Provincial Legislature. 
We would, therefore, answer this question 
by saying that in our opinion the U. P. 
Stayed Arrears of Rent (Remission) Act, 
XVIII of 1939, is not ultra vires of the Pro- 
vincial Legislature. 4 

As regards the first question, the first point 
for consideration is whether the words ‘‘pro- 
ceedings in suits” in s- 2 of the U. P. Stay 
of Proceedings (Revenue Courts) Act, IV of 
1937 include appeals. This section runs as 
follows:— 

“ Notwithstanding anything contained in the Agra 
Ten, Act, 1926, or the Oudh Rent Act, 1886, or the 

(1) 1941 O A 159; 192 Ind, Cas. 138; 7 B R 
433; 13R FC 195; ATI R 1941 FC 16; 1910 W 
N 297; 7220 LJ 550; 141 OL R 121;45C WNEC 
97; (1941) ALJ 170; 53 L W 397; 1941 R D 121; 
(1941) LM L J CF ©) 65 Sup. (F O). 
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Civil P. C., 1908, all proceedings in suits and applica- 
tions of the classes specified in the schedule to this 
Act, pending on the date when this Act comes into 
force (September 25, 1937), or instituted during the 
period this - section remains in force, “shall be stayed for 
such period asthis section shall remain in force, all 
attachments of movable property made in connection 
with such suits and applications shall be withdrawn, 
all judgment-debtors detained in prison in execution 
of decrees and orders passed in such suits and applica- 
tions shall be released, and all sales of immovable 
property in connection with such suits and applications 
shall be stayed.” A 

Suits and applications under the Oudh Rent 
Act referred to in the Schedule of this Act 
are suits ‘and applications under ss. 52, 53-A. 
54; 60 (1), 61 (1), 62 (1), 62-A (1) and 108, 
sub-s.2 (with some exceptions), (3), (3-4), 
(4), (5-a), and (8). Matters which fall under 
s. 108 are suits, while tħe rest relate almost 
entirely to ejectment. So far as the Oudh 
Rent Act is concerned, the word ‘applica- 
tions’ could only refer to applications in con- 
nection with ejectment. It clearly does not 
refer to applications in execution cases. 
Those are dealt with separately under the 
references- to attachments of movable pro- 
perty, detention of judgment-debtors, in 
prison and sales of immovable property made 
in connection with ‘such’ suits, that is, suits 
of the classes specified in the Schedule. 
Section 2 has three provisos, and roughly 
speaking it may be said that the effect of the 
first proviso is that the section does not apply 
to suits in respect of rents for Rabi “1944 
F. or subsequent years. It follows that 
the section operates to stay all proceedings 
in suits and execution of decrees in respect 
of all instalments prior to Rabi 1344 F. 
It would seem that unless the words ‘pro- 
ceedings in suits’ are sufficiently comprehen- 
sive to cover appeals, the section as it stands 
does not interfere with the disposal of appeals 
arising out of decrees in suits of the- classes 
specified in the Schedule. 

On behalf of the respondent contending 
that the appeal has been stayed under Act 
IV of 1937 and must, therefore, fail on 
account of the provisions of the subsequent 
Act reference has been made to some cases 
in which it has been held that “suits” 
include appeals. It is pointed out that it 
has been held in connection with s. 10 of the 
Civil P. C. that the word “suit” includes 
“appeals”. Section 10 of the Civil P. C. 
provides that . 
“no Court shall proceed with the trial of any suit in 
which the matter in issue is also- directly and’ 
substantially in issue in a previously instituted suit be- 
tween the same parties.........ereo. H 

It has been held that where there'has been . 
a previously instituted suit and that suit: is 
pending disposal even in second appeal, an 
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application for stay under s. 10, Civil P. C. 
may be made, that is, the word “suit” has 
not been interpreted strictly as referring only 
to a suit in the’ course of its trial in the 
original Court. We do not think that.any 
very sound inference can be drawn from the 
wider meaning of the word “suit” in this 
particular instance because obviously the 
decision in such a suit, if that suit were not 
treated as still pending while it was in thes 
course of appeal, would have to operate as 
res judicata for a subsequent suit and thus 


be equally a bar to the trial of the same . 


matter in the subsequent suit. In this con- 
nection reference has been made to a case 
reported in Chaudhury Jamini Nath Mallick 
v. Midnapur Zemindary Co., (A. I. R. 1923 
Cal., p. 716) (2), where, according tothe head- 
note, it was held that “suits” in s. 10 include 
‘appeals’, but that the section is not applicable 
where the suits are for distinct and different 
debts. In that case Rankin, J. remarked 


_ “I think that the reference at the end of the section 
to ‘His Majesty in Council’ shows that for this purpose 
‘suits’ include appeals.” 


The learned Judge, however, went on to 
hold that s. 10 had no application to that 
case so that the remark was in a sense 
obiter. 

In the same way, however, and for the 
same reasons it has been held in a decision 
of the Chief Court of Sind reported in 
Badaldas Jethmal Firm v. Gurdinomal 
Narumal Firm, (A. I. R. 1939 Sind, p..329) 
(3), that ins. 10, which is closely connected 
with s. 11, ‘suits’ must include appeals, but 
the foundation for this view is that the 
section itself refers to suits pending: before 
His Majesty in Council and such suits could 
not be other than appeals. It does not appear 
to us in.any way to follow that because for 
the purposes ofs. 10 of the Civil P. C. ‘suits’ 
include appeals, the words ‘proceedings in 
suits’ in s. 2 of the U. P. Stay of Proceedings 
(Revenue Courts) Act, IV of 1937, also 
include appeals. 

Prima facie there are two grounds on 
which it can be argued that these words 
“proceedings in suits’ in s. 2 of Act IV 
of 1937 do not include appeals. First this 
is a special Act depriving plaintiffs in suits, 
both pending and, decreed, of their legal 
rights under the ordinary law of the land 
and it may be said that the expressions used 
in such an Act must be construed strictly. 
Secondly, it is to be noticed that the Legis- 


(2) AIR 1923 Cal. 716; 75 Ind. Cas. 231; 27 C W 
N 772. f ; 

(3) A IR 1939 Sind 329; 186 Ind. Cas. 533; (1940) 
Kar. 15; 12 R 9 203. 
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lature was not content to rely on the words 
“all proceedings in suits” as wide enough to 
*cover proceedings in execution, and it has 
gone on to define separately those proceed- 
ings subsequent to decrees in suits of the 
classes mentioned, which were to be stayed. 
during the period while the section remained 
in force. ' i 
Coming to s.3 of Act XVIII of 1939 we 
have to note that the wording of this section: 
differs very considerably from the wording 
of s.2 of Act IV of 1937. This section pro~ 
vides that . nt, 
“ notwithstanding anything contained in the Agra. Ten.. 
Act, 1926, or the Oudh Rent Act, 1886, or any other 
Act for the time being in force, but subject to the pro-- 
visions of s. 5 (which section excludes from the ap-- 


plication of the Act tenants liable to pay more than. 
s. 500 as rent per annum, or assessed to income-tax. 


. in the year 1937, or to a local rate in excess. of Rs. 25 


in the year 1344 F.) all suits or applications for 
the recovery of arrears of rent which have been stayed 
under the provisions of the U. P. Stay of Proceedings 
(Revenue Courts) Act, IV of 1937, shall be dismissed. 
and no Court shall entertain any suit or application 
for the recovery of arrears of rent which, if instituted 
or made during the period in which the U. P. Stay of 
Proceedings (Revenue Courts) Act IV of 1937, is in, 
force, would have been stayed under the provisions of 
that Act.” $ 

This section does not affect suits for eject- 
ment, possibly because nothing of the kind 
was necessary in view of the provisions of 
the U.P. Ten. Act. It operates to dismiss all 
suits for arrears of rent stayed under Act IV- 
of 1937, or Which if instituted, would have 
been stayed,-that is to say all suits for 
arrears of rent prior to Rabi 1344 F. It 
also operates to dismiss all applications for 
the recovery of arrears of rent, that is, so- 
far as the Oudh Rent Act is concerned, all 
applications for execution of decrees for 
arrears of rent already instituted or which 
might have *been instituted rélating to the 
same instalments prior to the instalment for 
Rabi 1344 F. As regards this only the 
first of the two arguments available with 
reference to Act IV can be adduced for - 
favour of a strict interpretation of the word ` 
“suits.” 

In this connection we are unable to accede 
to the argument whieh found favour with 
Agarwal, J. in a case reported in Daya 
Shankar v. Badri Prasad, (1941 O.° A., 
p. 218) (4). In that case it was held 
“that under s. 3 of Act XVIII of 1939 only those suits. 
or applications will be dismissed which have been 
` stayed under the provisions of Act IV of 1937,” 
and that as those particular suits or appeals 
had never been stayed by any order of the 
Court they were not affected by s. 3 of 
Act XVIII of 1939. We are of opinion that 


(4) 1941 O A 218, 
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where it is provided by the Act that all suits 
Shall he stayed, all such suits are stayed 
automatically, and no order of the Court is 
necessary. 

On the other hand the effect of this sectidn 
seems to us to be such that the question put 
must be answered affirmatively and the 
appeal held liable to dismissal. The suit 
relates to arrears of rent for the years Rabi 
1340 to 1343.F. and even should the 
appeal be allowed to proceed and the plain- 
tiff-appellant be successful in his appeal the 
position will arise, that in view of the provi- 
sions of these two Acts and particularly of 
Act XVIII of 1939, he will be unable to in- 
stitute or prosecute any application for exe- 
cution of his decree since that decree relates 
to arrears of rent and to instalments prior 
to Rabi 1344 Fi. All suits and proceed- 
ings in execution by attachment of movable 
property and arrest of judgment;debtors as 
well as sales of immovable property in res- 
pect of such instalments of arrears of rent 
were stayed and have been dismissed and 
can no longer be instituted.. 

It follows that although in express terms 
the prosecution of such an appeal has not 
been prohibited by the earlier act, by the 
later act it is rendered infructuous and by 
implication therefore is to be taken to be 
liable to dismissal. f 

Our answer to the first question is there- 
fore that the appeal is liable to dismissal. 


Final Judgment. 


Bennett and Ghulam Hasan, JJ.—In 
view of the decision by the Full Bench that 
the appeal is liable to dismissal, we dismiss 
the appeal with costs. 


S. Appeal dismissed. 
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SHAMRAO AND OTHERS— 
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Court-fees—Mortgage suit—Subsequent mortgagee 
added wanting determination of his rights—V alua- 
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tf lost—Court-fees, if payable on claim on subsequent 
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When in a mortgage suit a subsequent mortgagee 
is added who wants his rights to be investigated and 
e decided the suit is to be valued for purposes of juris- 
diction, ad valorem on the amount due on the plaint- 
iff’s prior mortgage and jurisdiction is not lost if the 
amounts claimed on the prior and subsequent, mort- 
gages taken together exceed the pecuniary juris- 
diction of the Court. i 
The claim under the subsequent mortgage is neither 
a set-off nor a counter-claim on which court-fees should 
be paid. Where the puisne mortgagees ask for this 
xelief in their written statement, it. does not require 
to be stamped at all. It is no doubt advantageous to 
puisne mortgagees to obtain a decree on their mort- 
gages without paying any court-fees and it would be 
especially so where the later mortgages happen to be 
for very large sums. The Legislature no doubt could 
have provided for payment of court-fees by the puisne 
mortgagees when they claimed a determination, or re- 
course perhaps might have been had to s. 9 of the 
Suits Valuation Act. But in the absence of any such 
provision or rule no court-fees are payable on the 
: claim under the subsequent mortgages. 


C. R. App. of the order of the Court of the 
Fourth Sub-Judge, Second Class; Nagpur, 
dated July 5, 1938. : 


Order of Reference 


Gruer, J.—(October 3, 1939).—In this 
mortgage suit the applicants (defendants 
Nos. 3 and 4) were subsequent mortgagees. 
Defendant No. 1 was the original mortgagor 
and the plaintiffs (non-applicants Nos. Land 
2. were the prior mortgagees. These applic- 
ants, subsequent mortgagees, claimed to be 
allowed to pay off the prior mortgage and 
to have a decree in their favour for the com- 
bined amounts of the two mortgages in 
Form No. 9 of Appendix D read with 
O. XXXIV, r. 4, Civil P. C. The lower 
Court, Fourth Sub-Judge, Second Class, 
Nagpur, points out that the total claim on 
the subsequent mortgages is Rs. 2,557 plus 
Rs. 4,502-Rs. 7,059 which is beyond the 
inherent jurisdiction of a Second Class Sub- 
Judge. It therefore, holds that these mort- 
gages of defendants Nos. 3 and 4 cannot be 
enquired into in the present suit. 


The present application against that find- 
ing is not opposed by the plaintiffs who say 
that they have nothing to urge. It is ' 
opposed by defendant (No. 2) who points out 
that O. XXXIV, r. 4, Civil P. C.. provides 
for the case of subsequent mortgagees and 

“for the adjudication of the respective rights and 
liabilities of the parties tothe suit in the manner and 
form set forth in Form No. 9, Form No. 10or-Form 
No. 11, as the case may be, of Appendix D with 
such variations as the circumstances of the case may 
require.” : ' $ 

Now Form No. 9 provides for. a statement 
ofthe amount due on the subsequent mort- 
gage so that evidently that amount would 
have to be determined in the suit .and all 
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objections to the mortgage would have -to be 
decided: It:is said howéver, that though 
this, no doubf would havé to be done if the 
Court -had-jurisdiction’to entertain-the total 
claim it cannot be done where the.pecuniary 
jurisdiction of the: Court. has been ‘exceeded 
as is the case hére. ii í 

: Section 6- of the-Civil P. C., says.: - 

“Save isso far as is otherwise expressly provided, 
nothing herein contained shall operate to give any 
Court jurisdiction over suits the amount or value of 
the subject-matter of which ‘exceeds the pecuniary 
limits (if any) of its-ordinary jurisdiction.’ 

‘The valuation of a suit for purposes of 
jurisdiction -is-determined by the valuation 
in the-plaint. That:is the general rule, but 
here’ by reason of O. XXXIV, r-l, Civil P. 
C., the subsequent mortgagees having a right 
of redemption had to be joined as parties, 
and by reason of r. 4, sub-s. 4, their rights 
and liabilities had to be determined in_ the 
manner and -form set forth in Form No. 9 
seeing that: -they-: themselves . wished to 
redeem. The Court, therefore, apparently 
has no option but to investigate the validity 
of the mortgages and the'amount due not 
only on the mortgage primarily in suit dated 
December 22, 1925, but the two subsequent 
mortgages of 1931 and. 1933 of -which the 
principal sums-are Rs. 4,000 .and Rs. 3,000 
respectively. I’ doubt therefore, whether 
the lower Court’s order refusing to consider 
these mortgages can stand. ‘It seems to me 
that if if had, jurisdiction it was bound to.go 
on with the suit as a whole,, otherwise to 
réturn ‘the plaint to be presented to the 
Court having jurisdiction. 


The question whether jurisdiction has been 
exceeded in such a case ‘is somewhat puzzl- 
ing, and I:have not been able to find any 
authority bearing directly on the point. 
There aré of course cases in which it has 
been held that the Court has power to pass 
a. decree in excess of its pecuniary jurisdic- 
tion: for -instance “where” mesne profits 
accruing pendente lite. are concerned 
(Hemanga Bhooshan Ray Chaudhuri v. 
Bheem Gharmi (1)) and where the amount 
finally due on accounts exceeds jurisdiction 
(Olpherts v. Arjundass (2) and Kalooram v. 
Ramkshen (8) ). I doubt; however, whether 
the analogy, of these cases is a good, one. 


GANPATRAO V. 
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“tion ‘depended on the amount ultimatety 


In Sarada Sundari. Basu v. Akramannessa ° 


Khatun (4) the suit brought was one. for 
redemption and it was held that jurisdic- 


(D-IL R (1937) 2 Cal. 176; 172 Ind. Cas, 591; A I. 


R 1937 Cal. 761: 10 R C 402. 

+ (2) 9:N-L R 112; 20 Ind. Cas. 928. 

‘@s OP LR 6. .- | ai A 

“a5 51°O 131: 78 "Ind. Cas. 747; ATUR 1924 Cal. 
783; @CWNTM on 
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found.to be due. That.case turned on 8. 8. 
of the Suits Valuation Act, and is of. course 
distinguishable from one like the present 
where the suit as brought, is for sale on the 
mortgage. At p.743* of that ruling it is said. 

“Prima facie .it is.the plaintifi’s claim which 
determines jurisdiction,, and the jurisdiction conti- 
nues whatever the event uriless a different ‘principle 
comes into operation to prevent such a result or to 
make the proceedings from the. first abortive.” f 

Tt may. well be argued that here the in- 
vestigation of the subsequent mortgages 1s 
implicit in the case from the beginning, and 
will-really be part of the subject-matter of 
the ‘suit unless the defendants decline to 
redeem. ` - E pe 

Tt is also cotended that the subsequent 
mortgagees’ demand for investigation of their 
mortgages is in the nature of a counter- 
claim. and that court-fees: should be paid. 
That question does not arise directly in . this 
revision. application, but it is important that 
the proper procedure in such cases should be 
clearly ‘laid down. The question in my 
opinion is one of some difficulty and should 
be decided by a Bench. .I should refer it as 
follows :: fig 
. (1) When in a mortgage suit a subsequent mortgagee 
is added who wants his rights to be investigated 
and decided how is the suit to be valued for pur- 
poses of jurisdiction, and is jurisdiction lost if the 
amounts claimed on the prior land subsequent mort- 
gages taken together exceed the pecuniary jurisdiction 
of the Court ? ; 

(2) If the Gourt cannot deal with the whole claim 
should it ‘dispose of the suit without enquiring into 
the subsequent. mortgages or should it, return the 
plaint for presentation 'to-the proper Court ? 

(3) Should court-fees be payable also on the claim 
under ‘the subsequent mortgages and if so, by whom ?” 

This reference be submitted to my “Lord 
the Chief Justice for passing orders’ about a 
Bench. 5 Stes Ww oe eh 

Mr. P.B. Deo, for the Applicants. 

Mr. G. R. Pradhan, for Non-Applicants 
Nos. 1 and 2. 

Mr. S. C. Dutt Choudhary, for Non-Appli- 
cant No. 4. ` : 

Opinion —The “facts leading up this 
reference and the points to be decided are 
set out in the order of reference itself. The 
position is briefly that in a mortgage suit in 
which a decree for sale is sought defend- 
ants Nos. 3 and 4 have been joined as sub- 
sequent mortgegees. ‘Plaintiffs’ mortgage 
involved a sum of Rs. 1,330-8-11 only, and so 
was within the pecuniary jurisdiction of 
the Court of Sub-Judge, Second Class, in, 
which it was brought, but.the claim on ‘the 
two subsequent .mortgages comes | to 


> Rs. 7,059; which is beyond the, pecuniary 





ne 
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jurisdiction (Rs. 5,000) of a Second Class 
Sub-Judge. These subsequent mortgagees 
went to pay-off the prior mortgage and 
have a decree on the foot of their mortgages 
in Form No. 9, Appendix D, Civil P. C., read’ 
with O. XXXIV, r. 4 of the Code. On 
objection raised by defendant No. 2, who is 
the legal representative of the purchaser of 
the mortgaged property from defendant No. 
1 the lower Court framed a preliminary 
issue whether the subsequent mortgages of 
defendants Nos. 3 and 4 could be enquired 
into in this suit and has held that it cannot 
‘as it would thereby be acting beyond its 
jurisdiction. , 

The suit was rightly valued for purposes 
of court-fee on the amount due on plaintiffs’ 
mortgage. Under s.7 (ixA) of the Court 
Fees Act that is also now the valuation for 
court-fees in the Central Provinces in suits 
to.foreclose a mortgage or, where the mort- 
gage is made by ‘conditional sale, to have the 
sale declared absolute. The’ plaintiffs’ mort- 
gage is a simple one not falling under 
s. T (ixA), butit has to be valued on the 
amount claimed, and according tos: 8 of the 
Suits Valuation Act the value for purposes 
of jurisdiction would be ‘the same : Shai- 
lendrakumar Palit v. Haricharan Sadhu- 
khan (5). Learned Counsel for defendant 
No. 2 relies on s. 6 of the Civ P. C., and 
says that the amount or value of the sub- 
ject-matter of the suit includes the amounts 
due on the subsequent mortgages and there- 
fore the pecuniary limits are exceeded. In 
our opinion the subject-matter of the suit is 
plaintiffs’ mortgage as stated by them, and 
this is not altered by the obligation to join 
subsequent mortgagees or by the possibility 
that such subsequent mortgagees may in 
their defence claim to redeem and to have 

_their own mortgages investigated. Our 
answer to the first question is that the suit 
for. purposes of jurisdiction has to be valued 
ad valorem on the amount due on the 
plaintiffs’ prior mortgage, and jurisdiction is 
not lost if the amounts claimed on the prior 
and subsequent mortgages taken together 
exceed Rs. 5,000, the pecuniary jurisdiction 
of the Court. . 

„On this finding the second point does not 
arise. So we refrain from answering it. 
The third point is: ‘Should court-fees be 
payable also on the claim under the subse- 
quent mortgage, and if so, by whom?” This 
is neither a seteoff nor a counter-claim on 
which court-fees would have to be paid. 
These puisne mortgagees ask for this relief 


(5) 58 C 829; 130 Ind. Cas. 176; A IR 1931 Cal. 
159; 52.0L J 589; Ind. Rul. (1981) Gal. 396. 
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in their written statement, which does not. 
require to be stamped at all. It is no doubt | 
advantageous to puisne mortgagees to obtain 
° a decree on their. mortgages without paying 
any court-fees and it would be. especially so 
where the later mortgages happen to be for 
very large sums. The Legislature no doubt. 
could have provided for payment of court- 
fees by the puisne mertgagees. when they 
claimed a determination, or recourse perhaps. 
might have been had to s. 9 of the Suits, 
Valuation Act. Butin the absence of any 
such provision or rule we find that no court- 
fees are payable on the claim under. the: 
subsequent mortgages. We answer the 
reference accordingly. ~*~ 
D. ; Reference answered. 





PATNA HIGH COURT 
Letters Patent Appeal No. 18 of 1940 
April 24, 1941 ; 
Harriss, O. J. AND FAZL Aut, J. 2 
JAMUNA SINGH AND OTHERS— DEFENDANTS. 
—APPELLANTS 
: + VETSUS 5 

SHEONANDAN SINGH— PLAINTIFF AND 

Mst. RAMPAYARI KUAR—DEFENDANT— 
RESPONDENTS ; 

Transfer of Property Act (IV of 18825, s. 68 (a) 
—Mortgage—Construction—Usufructuary mortgage— 
Held on construction that there was no covenant by 
mortgagor to pay, within meaning of s. 68 (a). 

A usufructuary mortgage for a term of five years 
contained the following term “when the term of this 
deed will expirein the month of Bhado 1338 Fasli, 
then at that time the executant on paying the entire 
mortgage money will get back the deed and the rehan 
will be redeemed. In case of non-payment, this deed 
with all the above conditions will ‘precisely remain 
intact and hold good till the payment of the said rehan 
money, that is, for nine years from 1334 to 1349. 
When we shall pay the said rehan money we shall pay 
it towards the end of Bhado of any year :’’ 

Held, on construction that there was no covenant by 
the mortgagor to pay within the meaning ofcl. (a) of 
s. 68, T. P. Act. There was merely a provision that 
the bond might be redeemed at the end of Bhado 
1338 ; but if it was not, the term of -the bond was 
extended. There was no promise by the mortgagor to 
repay the amount, and hence the suit to recover the 
amount of money advanced could not succeed. 

[Case-law referred to.] 


L. P. A. from a decision of the Hon’ble 
Mr. Justice Wort, dated April 17, 1940. 
Messrs. Mahabir Prasad and Girijanandan 
Prasad, for the Appellants. 
_ Messrs. Lalnarayan Sinha and G. P. Singh, 
for the Respondents. 


Harries, C. J —This is a Letters Patent 
Appeal from a decision of Wort, J. allow- 
ing a second appeal and. decreeing the plain- 
iff’s suit. 
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- The suit out of-which -these proceedings 


arise was brought by the plaintiff to recover 
asum of money said to be due on a mort- 
gage bond. The claim was based upon a 
covenant to pay which was said to be in 
the bond. The learned Munsif who tried 
the case at first instance substantially 
decreed the claim, but on appeal the 
learned Subordinate Judge reversed the 
decision of the trial Court and dismissed the 
claim. In the view of the learned Sub- 
ordinate Judge there was no covenant to pay 
in the mortgage bond in question. In second 
appeal Wort, J. was of opinion that there 
was a covenant by the mortgagor to pay 
_Within the meaning of cl. (a) of s. 68, T. P. 
Act, and he accordingly reversed the deci- 
sion of the lower Court and restored’ the 
decree of the learned Munsif. 


The only question to be decided in this 
appeal is whether the mortgage contains a 
covenant by the mortgagor to repay the sum 
advanced. The material portions of the: mort- 
gage are as follows :— . KO 4 

“We have, on taking Rs. 425 by way of rehan 
money paying no interest, let out in rehan and 
pledged the whole and entire one bigha of kaimi 
raiyati nakdi kasht land lying in -mauza Aunta, 
which is owned and possessed .by us, together with 
all the rights and interest appertaining thereto for a 
term of five years fron Asin 1334 to Bhado 1338 
Fasli to Mst. Ohahautra Kuazi...... : 

Now, we have on receipt of the said whole and 
entire rehan money. put the said rehandar in posses- 
sion and occupation of the property let out in rehan 
hereunder. It is desired that the rehandar should 
enter into possession and occupation of the property 
let out -in rehan hereunder, cultivate or get it 
cultivated and appropriate the entire produce of the 
property covered hereby as’ profit of her rehan money 
and remuneragion for Jabour and her right as re- 
handar. : i : 

Then follows the most important term :— 

“When the term of this deed will expire in the 
month of Bhado 1338 Fasli, then at that time the 
executant on paying the, entire mortgage money will 
get back the deed and the rehan will be redeemed. 
In case of non-payment, this dead with all the above 
conditions will precisely remain intact and hold good 
till the payment of the said rehan money, that is, for 
nine years from 1334 to 1342. When we shall pay 
the said rehan money we shall pay it towards the 
end of Bhado of any year.” a2 

The learned Single Judge was of opinion 
that the term asto redeeming the mortgage 
contained a personal covenant by the mort- 
gagor to repay as contemplated in s. 68 (T) 
(a), T.-P. Act, which provides that a mort- 
gagee has a right to sue for the mortgage 
money’ where the mortgagor binds himself 
to repay the same. In my view there is no 
covenant by the mortgagor in this mortgage 
to repay the money. All-that is provided is 
that at the expiry of the term in the month 
of Bhado 1338 the mortgagor, if he pays the 
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mouey, will be entitled to the return of the- 
deed in other words, he may, if he chooses,. 
redeem the mortgage at the end of .Bhado- 
1338. He, however, need not do: so, ‘andi 
if he does not repay the money the term 
of the mortgage isextended. Nowhere does. 
he personally bind himself.to pay the money 
at the end of Bhado 1348 or at any other 
time. - ` 

The decision of this case must depend! 
upon the ‘construction which this Court. 
places upon the particular, words of this- 
deed; but there are a number’ of decisions 
which afford some assistance. “A Bench 
decision of this Court, Kamal Nayan Prasad’ 
Sinha v. Ram Nayan Prasad Sinha (1) was 
referred to by Wort, J.in the Court below 
and distinguished. In my judgment, how- 
ever, the covenant in that case was very” 
similar to the covenant in the present case,. 
and the learned Judges declined to hold that. 
there was in that particular mortgage a 
covenant to pay the mortgage money. At. 
p. 75* Das, J. observed?:— 3 

“An absolnte covenant cannot be coupled with a- 
condition that if the money be not paid within the- 
time fixed the mortgagee would continue to be in. 
possession and the mortgage bond will remain in. 
torce.” KA a en A 

A case in which the term was very similar’ 
to the term in the present case is Luchmeshar: 
Singh v. Dookh Mochan Jha (2). In that: 
case the term was “and having paid the: 
principal nfoney in the month of Chait 1287 
we shall take back the document and the: 
land. In case we fail to repay -the prin- 
cipal money at due date the sudbharna bond” 
shall remain in force.” It was held that. 
there was no personal covenant to repay the: 
mortgage money in that mortgage. _ 

A recent case of this Court relied _ upon: 
by Wort, J. is the case of Raj Kumar 
Bharthi `v. Surajdeo Sahi (8). It is to be- 
observed, however, that in that case there 
was no provision as to what was to happen 
if payment was not made on due date. At. 
p. 749} Manohar Lall, J, referring to Kamal 
Nayan’s case (1) and the provision in the: 
bond in that case that if the zarpeshgi was- 
not paid in due time by the executant in- 
one lump sum then-the patta would remain 
in force and. intact until the repayment of 
the zarpeshgi money, stated that the presence- 
of such aterm meant “that the parties con- 


(G) 11 PLT 74; 120 Ind. Cas. 308; Ind. Rul. (1930). 
Pat. 20; AI R 1930 Pat. 152. . 7 j 
(2) 24 C 677. - 
(3) 17 Pat. 737; 177 Ind. Cas. 533; 19 PLT 737; 11. 
RP 154;'4 BR 834; AIR 1938 Pat. 585. 
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templated that on the expiry of the due 
date if the money had not been paid by 
the -mortgagor the result would be exactly 
as if a new zarpeshgi had been executed 
on the same terms as before”. It appears 
to have been Mr. Justice Manohar Lall's 
view that if there had been a term dealing 
with. what was to happen if the mortgage 
money was not paid on due date, he would 
have held that there was no covenant to 
Jepay. ras 

- Mr. Lal Narain Sinha who has appeared 
for the respondent has referred us to the 
case of Jag Sahu v. Mst. Ram Sakhi Kuar 
(4) but that case cannot assist us because 
the precise terms. of the covenant in question 
are not set out. pe Y 

` He also relied upon the case’ of Pargan 
Pandey v. Mahatam Mahto (5) in which a 
Bench held that there was a promise. to 
repay. It.is to be...observed, however, that 
in that case there was a most explicit pro- 
mise, the words actually used being “I shall 
repay the principal amount on the full moon 
day of the end of Jaith 1287 Falsi and take 
back the bond.” 

As I have stated earlier, each case must 
depend upon the articular terms of the 
bond. In the present case there is merely 
a provision that the bond may be redeemed 
at the end of Bhado 1338; but if it is not, 
‘the term of the bond is extended. There is 
no promise by the mortgagor to repay the 
amount, and that being so, a suit to recover 

h oe of money advanced cannot suc- 
ceed. ‘ 

In my judgment the decision of the learned 
Single Judge cannot be sustained and must 
be set aside. 

In the result, therefore, this appeal is allow- 

-ed, the decision of the learned Single Judge 
is set aside and the plaintiffs suit dismissed 
“with costs here and in the Courts below. 


Fazi Ali, J.—I agree. 
S. Appeal allowed. ' 


(4) 1 Pat. 350; 65 Ind. Cas. 666; (1922) Pat. 58; 3 
-P.L T 332; A I R1922 Pat. 167. 
- © 6 CL J143. : 
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HARUN. RASHID—DEFENDAXNT— 
yo APPELLANT ee 
ii ae versus oe 
Mst. KANIZ FATIMA— PLAINTIFF AND 
OTHERS—DEFENDANTS— RESPONDENTS 
«Custom—Proof of — Wajib-ul-arz—Wajib-ul-araiz 
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furnishing clear and definite evidence of certain 
custom—Discrepancies on other points of custom-If 
can be rejected—Second appeal—Custom — Wrong ity 
ference drawn by lower Courts from wajib-ul-arz—- 
Question can be gone into in second appeal. nea! 

Where wajib-ul-araiz furnish clear and definite evi- 
dence of a particular custom, they cannot be rejected.as 
unreliable because they are discrepant on other points 
of custom as the differences in the record of these 


customs must beattributed to the idiosyneracies of the 


recording official s. 192 Ind. Cas. 420 (4), followed. 
73 Ind. Cas. 244 (2) (1), 52 Ind. Cas. 851 (2) and 30 W 
[p. 397, col. 2.) |, 
"Where the Courts below havedrawn an inference as 
to existence of certain custom from the wajib-ul-araiz 
which cannot be upheld the High Court can go into th 
question in second appeal. [p. 398, col. 2.] : 
[Case-law referred to.] . 


S- C. A. against the order of the Civil 
Judge of Gonda, dated December 10, 1937: 


Messrs. H. Husain and H. H. Zaidi, for 
the Appellant. ' 


Mr. Siraj Husain, holding brief of Mr. 
Mohd. Ayub, for Respondent No. 1. 


Judgment.—This second civil appeal 
arises out of a suit brought by- one Mst. 
Kaniz Fatima to obtain a share in the pro- 
perty of her father, Sulemen Khan according 
to Muhammadan Law. The suit was brought 
against her cousin Harun Rashid Khan, and 
the plaintiffs mother and two sisters were 
also made defendants. The defence was that 
daughters were excluded from inheritance 
by a family custom. This defence was not 
accepted either by the learned Munsif who 
tried the suit or by the learned Civil Judge 
of Gonda who dismissed the first appeal pre- 
ferred by Harun Rashid Khan, g The latter 
is the sole appellant also in this second ap- 
peal. A z 


The relationship between the parties ‘is 


shown in the following short pedigree :— 
ABDUR as Vie KHAN z 





| á 
Suleman Khan=- 


| 
Saltanat Bahadur 
Khan Mst. Zainab Bibi 
| (defendant 
| No. 2) 
Harun Rasid Khan : 
(defendant 
No. 1) 4 
| a 
lL. | = J a 
- Mst. Saira - Mst. Kudrabunnissa | Mst. Kaniz 
(defendant (defendant Fatima 
No. 4) No. 3) - (plaiñtiff) 


_ The principal questions for consideration 
were whether the custom set up by: Harun 
Rashid Khan excluding daughters from ‘in- 
heritance was proved and whether the suit 
was within limitation’ ~° = © 7" OC 
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Suleman Khan died. in 192L and in Janu- 
ary-1922 mutation in respect of his property 
was effected by a ‘compromise between his 
widow, Mst. Zainab Bibi and her brother-in- 
law, Saltanat, Bahadur.Khan. The deed of 
compromise Ex. A-6 has been proved. It 
shows that Mst. Zainab Bibi was allowed to 
remain in possession of her husband’s share 
in three out of four villages during her 
lifetime on the basis of custom, Saltanat 
Bahadur obtaining possession of thé fourth 
village, Khaprail. It was agreed-that Sal- 
tanai Bahadur Khan should become absolute 
owner of the share in the other three villages 
also, on the death of the widow. It was 
further stated that no heir of Mst. Zainab 
Bibi nor any member of her family should 
have any interest in the property. 

The defence of the defendant Harun 
Rashid Khan was based on the wajib-ul- 
araiz of three out of the.four villages. They 
are Pihar (Ex. A-1), of Jafarabad (Ex. 8) 
and Khaprail (Ex. 3). The wajib-wl-arz of 
the, fourth village, Mohammad Nagargrant 
alias Bhalwar, has not been produced, but 

(the wajib-ul-arz (Ex. 11) of another village, 
Budhia Bakri, has been produced apparent- 
ly because it was dictated by the same an- 
cestors of the parties. Presumably, though 
this is not clearly shown, this other village 
was atone time in the family. 

Both the Courts below held that the evi- 
dence of these wajib-ul-araiz was not suf- 
ficient’ to establish the custom. They both 
held on the point of limitation that the suit 
was not barred, because under Muhammadan 
Law, which in their view applied, Mst. Kaniz 
Fatima was a co-sharer with the defendants, 
and there was, therefore, no question of the 
possession of the latter being adverse to her. 

The learned Civil Judge conceded that the 
wajib-ul-arz of Pihar (Ex. A-1) recorded the 
exclusion of daughters from inheritance, and 
he also conceded that the wajib-ul-araiz of 
two of the other three villages, Jafarabad 
and Budhia Bakri (Exs. 8 and 11), excluded 
daughters by implication without expressly 
referring to them. But he agreed with the 
Munsif that these wajib-ul-araiz could not 
be relied upon as a correct record of custom. 
He might also have said that the wajib-ul- 
arz of Khaprail (Ex. 3) also indirectly sup- 
ports the exclusion of daughters, since it 
only makes provision for inheritance by male 
issue. 

The Civil Judge considered that there were 
glaring contradictions in the wajib-ul-araiz. 
There was first of all discrepancy in the 
wajib-ul-arz of Pihar (Ex- A-1) in regard to the 
share owned by a man naméd Bhaggati Singh, 
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(with whom the case is in no way concerned), 
and the entries in the wajib-ul-arz relating 
to Bhaggan Singh are notin accord with a 
khewat (Ex. A-3). These discrepancies have 
not been explained by Counsel, and thére 
is no material on the record by which they 
might be explained: but the question whe- 
ther they ‘could be reconciled was never 
gone into because it was of no direct te- 
levance in the case. I think that had the 
question been examined it is quite possible 
that these discrepancies might have been 


cleared up. i 


The Civil Judge then referred to two other 
matters dealt with in the wajib-ul-araiz, 
which he thought indicated that the latter 
were not to be relied upon. He remarked as 
follows :— 

“I. Position of issueless widow. Exhibit A-1 says 
that if she is one of two widows she would hold 
half of the estate for life. But Exs. 3 and 11 say 
that she would hold the entire estate. And Ex: 8 
allowed her maintenance only. 

II. Adoption. Exhibit A-1 allows it: and Exs. 8 
and 11 disallow it: and Ex. 3 is silent.” 


A close examination of the wajib-ul-aravz 
discloses that the contradictions in respect of 
the issueless widow are not very serious. 
Exhibit A-1, the wajib-ul-arz of Pihar, shows 
that on the death of a co-sharer who-has 
different issue by two wives or more his 
share shall be divided according to the num- 
ber of wives: if one wife has got issue while 
the other is issueless, then the latter shall 
enjoy half the share without power of trans- 
fer during her lifetime : if there is only one 
wife and she is issueless she shall enjoy the 
entire share for her lifetime and after her 
death the nearest relations of her husband 
shall obtain the property. Daughters and 
daughters’ sons are excluded from inherit- 
ance. - f 

The wajib-ul-arz of- Khaprail (Ex. 3) 
shows that on the death of-a co-sharer 
his male issue inherits the property: if 
the co-sharer left two wives, one of whom 
has only one son fand the other has more 
than one. the property shall be divided 
according to stribhig system, that is per 
stirpes. If one of the wives has got issue 
and the other is issueless then the issueless - 
wife shall remain in possession of her. hus- 
band’s share without power of transfer dúr- 
ing her lifetime, and on her death that share 
shall devolve on the wife who has issue: 

Exhibit 11, the wajib-wl-arz of Budhia’ 
Bakri, also shows that only males can inherit 
and that on the death of a co-sharer who leaves 
more than one wife the property is divided 
according to their number,.the male issue of 
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each wife inheriting per stirpes. If some 
of the ewidows -have issue and others are 
issueless the issueless-wife shall continue to 
hold possession of her share during her life- 
time and after her death her share shall be 
divided among the remaining issues of other 
widows per stripes. ~ 

Exhibit 8, the wajib-ul-arz of Jafarabad, 
makes similar provisions, except that it 
refers to the portion of the issueless wife as 
a guzara (according to her status) and not 
as a share. But she isto get such guzara 
only where there is another wife who has 
issue. Ifa co-sharer dies issueless it is pro- 
‘vided that his widow .shall continue to hold 
possession of her husband’s share during her 
lifetime without power of transfer. 

As regards adoption Ex. A-l says’ that a 
widow cannot make any adoption, that any 


co-sharer who has no issue and who wants 


to adopt a son can adopt from among the 
minor collaterals up to the age of 12 years. 

Exhibit 8, says that the custom of adopting 
a son is not prevalent among the birtdars, 
and Ex. 11 says that there is no custom of 
adoption in the family. 

Exhibit 3, does not refer to adoption. 

It is true, therefore that there is some 
conflict between the various wajib-ul-araiz 
on the point ofadoption. But whatever the 
explanation may. be, I doubt whether it justi- 
fies the conclusion of the Coħrts below 
that these records of custom are unreliable as 
a whole, and that therefore they cannot be 
regarded as establishing the custom which 
was set up by the defendants, although 
we regard to that custom they are in ac- 
cord. : 


~ Ihave been referred to various authorities 
on both sides on the point wheth8r a wajib- 
ul-arz should be rejected as unreliable asa 
whole because it is found tobe unreliable in 
some respect or respects, and also on the 
question whether a Court in second appeal 
would be justified in reversing the concur- 
rent finding of the Courts below on the ques- 
tion of the existence of a custom, in which 
connection it has to be? considered whether 
that finding is a pure finding of fact ora 
finding of mixed fact and law. 

On the first point I was referred by the 
learned Counsel for the appellant : firstly to 
certain notes and comments in 30. W. N. 77 
(at 84) where it is said: l 

“It is to be seen in the first place that one of 
the stock arguments based on certain discrepancies 
in the verious wajib-ul-araiz on matters irrelevant to 
the enquiry which used tobe advanced by the older 
class of lawyers does not, appear to remain open now 
in view of the recené pronouncement, of their Lord: 
ships of the Privy Council in Biswa Nath Singh v. 
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Jugal Kishore, (50 I. A. 179=26°O. O. 228) (1) by 
which their Lordships reversed the decision of the 
elate Court of the Judicial Commissioner reported in 
60. L. J. 637 [Balmakund v. Bishwa Nath Singh].” 

The reference should have been to 6 O. 

L. J. 337, Balmakund v. Bishwa Nath Singh 
(2). The case is that of Balmukund (dead 
and on his death Jugal Kishore) v. Bishwa 
Nath Singh (2). The case related to adop- 
tion and it was held by the learned Judi- 
cial Commissioners that where a wajib-ul- 
arz simply state that a Hindu widow has 
power to adopt and states nothing about any 
authority of her husband, it must be con- 
strued to mean that it gives the widow the 
ordinary power of adoption. They said (at 
p. 3457) :— 
- “The learned Subordinate Judge has also stated 
that the divergence in these wajib-ul-arzes on many 
other questions of family custom will-not affect their 
validity as records of the peculiar custom of adop- 
tion set up. We are unable to agree with this find- 
ing. If the wajib-wl-arzes are not consistent, they 
cannot be relied’on as correctly stating the custom 
of the family.” : a 

And they went oh to show that the varia- 
tion in that particular case was very great. 
| In, appeal by Bishwa Nath Singh their 
Lordships of the Privy Council held that 
where in some wajib-ul-araiz it was stated 
that widows could adopt without any autho- 
rity from their husband and in other wajib- 
“al-araiz it was simply stated that widows 
could adopt, the statements meant the same 
thing, that is, that they could adopt, al-. 
though they had no authority from their 
husbands. l DE 

Their Lordships did not expressly refer 
to the view of the learned Judicial Com- 
missioners that the wajib-wl-araiz were un- 
reliable because there was much divergence, 
in them on other points of family cus. 
tom, but itis clear that it did not appeal 
to them. It may be said that they im- 
pliedly rejected it since notwithstand-, 

ing the variations on other points they, 
accepted what they- held tobe an unambi- 
guous statement on the point of adoption. 


It is also clear that their Lordships of the 
Privy Council considered a single unambigu- 
ous statement in one wajib-ul-arz sufficient 
to prove a custom. In another case of the 
late Judicial Commissioner’s Court Balgo- 


0 I A179; 73 Ind. Cas. 244 (2); AI R1993P C 
6 228; 18 L W 88; 45M la J 215; 90 & 
563; (1923) M W N 620; 38 © L J 299; 
T 269:10 OL J 379; 28 C W N 790 
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bind v. Badri Prasad (8), the question under 
consideration was the same as in the present 
case, whether a daughter and her issue were , 
excluded from inheritance. There was an` 
entry-in a single wajib-ul-arz :— 

“Dukhter ko waristan hissa nahin milta.” 

‘The learned Judicial Commissioners 
said :— 

“The question is whether on the strength of this 
single entry in the wajib-ul-arz it can be held that 
‘the alleged custom is proved......... Though there is 
nothing illegal in holding a family custom to be 
proved by a mere entry inthe wajib-ul-arz yet we 
think that before accepting such an entry as sufficient 
proof of the alleged custom the Court should be 
satisfied that the entry is free from ambiguity and 
that it is in reality a record of a custom and not 
merely’ of the wishes of the proprietors at the 
time when the wajib-ul-arz was prepared. In the 
preseht case we are of opinion that the entry is in 
itself not altogether free from ambiguity. Coming as 
it does immediately after the statement that on the 
death of a proprietor his sons become owners of his 
property in equal shares, the entry with regard to 
daughters might be construed as meaning that in the 
presence of sons daughters do not get any-share in 
the inheritance.” 


And the learned Judicial Commissioners 
went on to show from other sentences in the 
wajib-ul-arz that this might in their opinion 
be the meaning. x 

There was an appeal to the Privy Council 
and their Lordships allowing the appeal ob- 


served as follows : ; 

“The learned Judicial Commissioners who heard the 
appeal apparently did not doubt that the entry of 

the custom in the wajib-ul-arz of the village Binduli 
` was evidence of the custom which governed the right 
to inherit in the village Aunian Durga, but they 
were of opinion that para. 4 of the wajib-wl-arz of 
Binduli has ambiguous and that owing to that ambigu- 
ity the custom was not proved. It is quite true 
that a custom is not, established by an ambiguous 
statement of it ina wajib-ul-arz. 

In their Lordships’ opinion there is no ambiguity 
in the statement as to the custom. The only con- 
struction to which it is open is in their Lordships’ 
opinion that on the death of an owner of the village 
no daughter of his is under any circumstances 
entitled to a share in the property by right of in- 
heritance, whether he had left sons or not.’’ 

The question whether wajib-wl-araiz 
should be rejected as unreliable on one point 
of custom because they are discrepant on 
other points of custom was recently consider- 
ed by this Court in Mohammad Jafar v. Lal 
Bahadur (192 Ind. Cas. 420) (4). The case 
was not however, referred to by Counsel in 
the present appeal. The following passages’ 


from the judgment of Yorke, J. are rele- 


(3) 50 I A196 (201): 74 Ind. Cas. 449; 21 AL J 
578; A I R1923PC070;90& ALR 581; 26 O C 217; 
45 M LJ 289; 45 A 413; 38 OL J 302; (1923) M W 
Te 33M L T 317; 100 LJ 368;29C W N 465 

(4) 192 Ind. Cas. 420; 1940 O W N 1352; 15 R O 356; 
1941 OL R 179; 1941 R D 11, 
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vant :— -> aee N , 
“The fwo wajib-ul-araiz on the record...aze certainly 
curious -documents...... It is certainly remarkable that 


in one village the family should record a custom that 
a widow will get nothing more than maintenance, 
while in another village the same family records. a 
custom that the widow will have a life estate ever 
half of her husband’s property. Similarly it is re- 
markable that in one village the co-sharer is given 
a non-Muhammadan right of adoption, while in the 
other nothing is said about the existence of such a 
right. . ` 

_ On the other hand it seems. to me to be quite 
unsound to suggest as an explanation of such differ- 
ences that the differences have arisen because the 
wajib-ul-araiz represent only the wishes of the co- 
sharers. The co-sharers were in both cases the mem- 
bers of the same family and one should expect that 
they would dictate the wajib-ul-arz of each village 
in the same terms, even if they were only seeking to 
make a statement of their wishes in the matter of 
inheritance. It seems to me therefore that it is not 
sound reasoning to say that these discrepancies lead to the 
conclusion that these documents represent rather the 
wishes of the parties who had them recorded than a 
declaration of an old established and binding custom. 
It appears to me rather that the differences are the 
result of the different mentalities of the officers who 
were, making the enquiries or more probably of the 
clerks of those officers, who were under the direction 
of the Settlement Officers, recording the result of the 
enquiries. It seems tome to follow that where as in 
both these documents we find it recorded in clear 
terms in the one case that a daughter who has got 
a real brother will be excluded from inheritance, and 
in the other-case that in case there is no male issue 
the daughter will be entitled to.a share, we have a 
clear record of custom that daughters are excluded 
by sons:” f 4 6 iat 

Iù the present’ case the wajib-wl-araiz 
consideréd together, furnish clear and de- 
finite evidence in my opinion of the inten- 
tion to exclude daughters from inheritance 
altogether and I see no reason to reject this 
evidence. I entirely agree, if I may say so 
with the view of Yorke, J. that the differ- 
ences in the record of these customs must 
be attributed to the idiosyncracies of the re- 
cording offitials. 

It was contended for the respondents that 
this Court would not be justified in inter- 
fering in second appeal with a concurrent 
finding of fact in the two Courts below. 
In Narain Singh v. Net Ram (1940 O. W. N., 
1136) (5), it was no doubt said by the 
Allahabad High Court that the question whe- 
ther the custom exists or not is one of fact 
and in support of this statement reference 
was made to the following Privy Council 


cases :— 


Raja of Ramnad v. Mangalam (I. L. R. 53 
Mad. 597 P. C.) (6), Anant Singh v. Durga 


(5)1940 0 W N 1136; 192 Ind. Cas. 570; A I R 1940 
All. 535; 1940 R D 545; (1940) A L J 650; IL R (1940) 
All. 726; 13 R A 335. - 

(6) 53 M 597; 126-Ind. Cas. 84; A I R 1930 P © 234: 
Ind. Rul. (1930) P C 308; (1930) M W. N 885; 59 MLJ 
289; 520 L J 265; 32 L W 548 (PO), - 
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Singh (I. L. R. 32 All. 363) (7) and Muham- 
mad Kamil v. Imtiaz Fatima (I. L. R. 31 
“All. 457) (8). i 

The last case is to be found in I. L. R. 31 
All. 457 (8). The case at I. L. R. 31 All. 457 
(8) is that of Parbati Kunwar v. Chandar- 
pal Kunwar (9). It was said in Muhammad 
Kamil v. Imtiaz Fatima (8), that the exist- 
ence of a custom excluding female heirs 
was a question of fact. As the Courts in 
India had concurred on this question their 
Lordships saw no reason why they should 
not follow ‘their usual practice of accepting 
concurrent findings of fact. 

In Munna Lal v. Jai Indar Bahadur 
Singh (26 O. C. 386) (10), it was held by the 
Judicial Commissioner of Oudh that a ques- 
tion of custom is one of mixed fact and law. 
The point whether the facts found in any 
given iùstance prove the existance of the 
essential attributes of a custom or usage is 
a question of law, and in second appeal 
an enquiry must be, made whether all the 
attributes of a local custom have been esta- 
blished or not by evidence which is accepted 
by the lower Courts. ; 

In the case of Palaniappa Chetty v. Dei- 
vasikamony Pandara (44 LA. 147 at 158)(11) 
it was said by their Lordships of the Ju- 
dicial Committee :— | 

“Questions of the existence of an ancient custom 
are generally questions of mixed law and fact, the 
Judge first finding what were the things actually 
done in alleged pursuance of custom and then deter- 
mining whether these facts so found satisfy the 
requirements of the law. This latter is a question of 
law—not fact.” - 

In Raza Husain Khan v. Subhani (2 O. 
W. N., 838) (12), it was held by the Court 
of the Judicial Cornmissioner that the ques- 
tion whether in any given instance the evi- 
dence led to prove the existence of the at- 
tributes essential for a valid custom is ade- 
quate or inadequate proof of what the law 
requires is a question of law which can he 
discussed in second appeal. 

(7) 32 A 363; 6 Ind. Cas. 787; 37 I A 191; 13 00163; 
20 ML J 604;8 MLT 79; 12 Bom. L R504;7AL I 
704;12 CL J 36; 14 O W N 770; (1910) M W N 324 
oer A 557; 4 Ind. Cas. 457% 10 O L J 297; 11 Bom. 
L R 1210; 14C W N59; 19M LJ 697; 361 A 210: 13 
OC 183 (P O). 

(9) 31 A 457; 4 Ind. Cas. 25; 36 I A125; GALI 
767; 11 Bom. L R 890; 10 CL J 216; 13 C W N 1073; 
12 O O 304; 19 ML J 605 (P O). 

(10) 26 O C 386; 76 Ind. Cas. 774; A I R 1924 Oudh 
Pin 441A 147 (158); 39 Ind. Cas. 722; A I R 1917 
P © 33; 40 M 709; 15 A L J 485; 19 Bom. LR 567; 
260 L J 153; 21 CW N 729; 3 ML Jl; 22M 
L T1;16 L W 222; (917)M W N 507;1 PL W 697 
Tige O W N 838; 90 Ind. Cas. 525; A IR 1926 
Oudh 53 (2). > ; 
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In Ram Din v. Balbhaddar Singh (1939 
O. W. N. 372) (18), reference was made to 
e Palaniappa Chetty v..Deivasikamony Pam- 
dara (11), and it was added :— | ae 
“What has to be seen is not merely whether the 
decision arrived at by a Court is one of fact but 
whether in arriving at that decision the Court has 
committed an error in law or not: for instance if the 
decision of a Court that a certain custom existed was 
based on the acceptance of evidence which was in- 
admissible there can be no doubt that that decision 
could be questioned in second appeal.” 

Conversely it may be said that if the 
decision of the lower Court that a certain 
custom did not exist was based on the re- 
jection of evidence which should not have 
been rejected, the decision can be questioned 
in second appeal. That is the position in 
the present case for in my opinion the Courts 
below were not justified in rejecting the 
evidence of the wajib-ul-araiz on the ques- 
tion of inheritance merely because there are 
some apparently conflicting statements in 
regard to other customs. 

The question of the value to be attached 
to the record of a custom in a waji-ul-arz 
is no longer in dispute. As mentioned above 
their Lordships of the Privy Council ac- 
cepted as sufficient proof the unambiguous 
statement in a wajib-ul-arz as to the custom. 
of inheritance in Balgobind v. Badri Prasad 
(50 I. A. 196) (3). . 

In Abdul Wahab v. Tahira Bano (2 O. W. 
N., 357) (14), it was held by the Court of 
the Judicial Commissioner of Oudh that 
where the language of an entry -of a custom 
in a wajib-ul-arz is perfectly unambiguous. 
and definite and there is no suggestion that 
in making the entry the Settlement Officer: 
was guilty of any dereliction in the: dis- 
charge of his official duties, the entry proves. 
the custom. 

I am of opinion, therefore, that the evi- 
dence of these. wajib-ul-araiz clearly indi- 
cates that a daughter is excluded from ‘in- 
heritance and that this is a question which 
can be gone into in second appeal where 
the Courts below have drawn an inference 
from the wajib-ul-araiz which cannot be. 
upheld. 

It is unnecessary on this view to discuss. 
the question of limitation. While on the case 
brought by the plaintiff, Mst. Kaniz Fatima, 
that she was a co-sharer in the property, the 
suit was not time-barred, it may be said that 
on the finding that she was not a co-sharer it 
was time-barred. It can also be said that-if 


(18) 1939 O W N 372; 181 Ind. Cas. 70; AIR 1939. 
Oudh 210; 1939 O L R 235; 1939 R D-250; 14 Luck. 


515; 11 R O 280. < 
AH 2 OW N 357; 89 Ind. Cas. 51; A 1121925 Oudh. 


377; 12 OL J 167. 
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the compromise was valid in so far as it. con- 
ferred on her_mother a life-interest in three 
villages the suit was: premature so far as 
those villages were concerned, though not 
premature as regards the fourth village. 

I accordingly. allow this appeal, set aside 
the decrees awarded by the lower Courts and 
dismiss the plaintiff's suit. Iallow the ap- 
pellant his costs in all Courts. 


so Appeal allowed. 


——_——- 


. PATNA HIGH COURT 
Criminal Revision No. 221 of 1941 
April 22, 1941 

Se MEREDITH, J. : 
 MOINUDDIN—{INTORMANT— PETITIONER 
$ - VETsUs 

SHEOGOBIND SAHU alias GOBIND 

“AND ANOTHER—OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1908), s. 209 
—Duty of committing Magistrate—His power to 
weigh evidence. and exercise judicial discretion— 
Weighing evidence and balancing it, difference— 
Trial of number. of accused—Prosecution evidence 
identical. against all—Evidence not believed against 
some—Either all must be discharged or all committed 
Pk that, all accused ought to have been commit- 
ted, ' ; 
~The law clearly empowers the committing Magis- 
trate to weigh the evidence, and to exercise his judi- 
cial discretion, and it plainly „contemplates that he 
should do so. Nevertheless, it is one thing to weigh 
the evidence with a view to determining whether there 
are or are not sufficient grounds for commitment with- 
in the meaning of s. 209, Criminal P. C., and another 
to balance the evidence, as it is the duty of the Sessions 
Court to do, in order to decide upon the guilt of the 
accused after considering the case as a whole. It is not 
for the Magistrate to usurp the functions of the Ses- 
sions Court. It is not for him to decide whether upon 
the whole this witness or that witness should or should 
not be believed. In short, though the Magistrate 
should weigh the evidence and exercise his judicial 
discretion, the criterion to be applied by him is not 
quite the same criterion as will be 4inally applied by 
the Sessions Court at the trial. If the Magistrate, after 
weighing the evidence; is satisfied that it is evidence 
upon which no reasonable Court could convict, it is 
his duty to discharge ; but if itis a case of balancing 
probabilities, estimating pros and -cons ; if it is a case 
where a different Court might possibly, in his opinion, 
come to a conclusion different from his own, then it 
is his duty to commit where the evidence is sufficient 
for conviction, if believed, and that even-though, he 
may himself not think the evidence sufficient for a 
conviction. In such circumstances he should leave it 
to the Sessions Court to estimate the result of the 
evidence as a whole after cross-examination and ‘a 
full-trial. These considerations are all the more ap- 
plicable in a case where there are a number of ac- 
cused persons, and the evidence led by the prosecution 
is practically identical against them all. Undoubtedly 
it. is open to any of the accused to satisfy the Magis- 
trate that that evidence is not at all fit to be believ- 
ed; but if they do, the result should be the discharge 
of all the accused, and not commitment of some and 
discharge of others. 91 Ind. Cas. 34 (1), relied on. - 
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A number of accused were produced before the com- 
mitting Magistrate. Thé prosecution evidence was the 
asame incase of.allthe accused. Two of theeaccused 

* examined defence witnesses to establish’ an alibi. 
The Magistrate discharged these two accused and com- 
mitted the rest. He did not- in his order state defini- 
tely that he disbelieved the evidence of the prosecu- 
tion witnesses, but held that in the case of these two 
accused persons the alibi had been established : 

Held, that, in the circumstances the real alternatives 
were either to commit orto discharge all. ‘Even with- 
out an express finding on the Magistrate’s part that 
the prosecution witnesses-were speaking falsely the 
course he adopted must, be liable to prejudice the 
trial of the persons he actually committed. It would 
have been better in such circumstances to leave the 
evidence asa whole with all its pros and cons to be 
weighed by the Court of Session. The case was one 
where all the accused should have been committed to 
stand their trial. 


Cr. R. from an order of the Sessions. 
Judge of Patna, dated December 31, 
1940. | 
. Messrs. Nizamuddin Khan and M. Rah- 
man, for the Petitioner. , 


Messrs. Nageshwar . Prasad and P.N. 
Sanyal; for the Opposite Party. 


Order.—This rule’ had been issued at. 
the instance of a private prosecutor,against 
a Magistrate's: order, discharging two 
persons, Sheogobind Sahu and Mahadeo 
Kahar, under-s. 209 of the Criminal P. C. 

Some occurrence-took place in the evening 
of May 23, 1940,- at village Nohsa near 
Patna, and®inthe course of it one Hamid 
met his death. |. A first: Information, charg- 
ing 19 persons with riot and murder, was 
lodged at the Police Station without any 
delay, and the Sub-Inspector.of Police pro- 
ceeded to the spot-also “without delay, and 
after completing his investigation’ he sub- 
mitted: charge sheet’ against all the 19 
persons named in the First Information, 
including the opposite: party, Sheo Gobind 
Sahu and Mahadeo Kahar. 

The casé was enquired into by the learned 
Sub-Divisional Officer of Patna Sadar ‘Sub- 
Division. “A number of persons testified 
as eye-witnesses, and were not cross-ex- 
amined before the- learned Magistrate. A. 
large “number of thege eye-witnesses stated 
-that it was Sheogobind who had given the 
order for assault, and it was Mahadeo who. 
had struck thefirst blow upon Hamid. Pro- 
secution witnesses Nos. 2, 3, 4, 5, 6, 7, 9 and 
10 identified Mahadeo Kahar as having been 
in the mob, and of them prosecution wit- 
nesses Nos. 3, 4; 5, 6 and 7 stated that they 
“had seen Mahadeo giving a spear blow to 
Hamid. Moreover, the village defadar (P 
W: No. 8) testified that before his death 
Hamid had made a dying.ceclaration to him 
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“that the first bhala blow was struck by 
-Mahacéo. | 


As far Sheogobind Sahu, his presence in ° 


‘the mob was deposed to by all the eye- 
witnesses in the case,eight in number, and 
six of them spoke of his carrying a bhala. 
Though the prosecution witnesses were 
not cross-examined with ragard to this evi- 
dence, Sheo Gobind and Mahadeo examined 
defence witnesses to establish an alibi. They 
examined an Advocate and a Mukhtear to 
prove that at the time of the occurrence they 
had been at the Advocate’s house, instructing 
him with regard to the argument to be made 
in acriminal casein which they were ac- 
cused, and which had been fixed for the 
following day. . 
The learned Magistrate did not state de- 
finitely that he disbelieved the evidence of 
the prosecution witnesses, but he held that 
‘in the case of these two accused persons the 
alibi had been established. He, therefore 
adopted the course, of discharging these two, 


_and committing the remaining 17 accused 
. -persons to the Court of Session for trial 


“upon charges under ss. 147, 148, 326, 302 and 
‘302 read with 149 of the I. P. C. 

The learned Sessions Judge has already 
declined. to interfere in revision with the 


order of discharge. Neverthelessin my view, - 


-it was an order which, having regard to all 
-the circumstances of the case” should not 
‘have been made. 1 have said that the learn- 
.ed Magistrate nowhere expressly found that 
-the prosecution witnesses could not be þe- 
lieved, and were giving false evidence. That 
-is a point made in supportof the rule. 
‘It is a point which indicates the inadvisahili- 
ty of the course which the Magistrate adopt- 
“ed. Itis obvious that it placed him in a 
. difficulty. He could not very well say that 


-the prosecution witnesses were liars, and 


“then proceed to commit 17 persoris for trial 
upon the evidence of those very witnesses. 
It appears to me that if he definitely held 


- that the evidence produced for the defence 


was of such a character as te show that the 
prosecution witnesses were not witnesses of 
truth, that would be a ground for discharg- 


- ing all the accused, but not for discharging 
- two of them, and committing the remainder. 


The evidence for the prosecution was the 
evidence of the same witnesses against all 
‘the persons accused before him. It was not 
by reason of anything these witnesses had 
said, but by reason of what the defence wit- 
nesses had said that he differentiated bet- 
‘ween the testimony of the prosecution wit- 


- nesses as against some of the accused and as 


against others. Thatcourse cannot, in my 
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view, possibly be justified. In such circum- 
stances the real alternatives were either . to 
commit orto discharge all. Even without 
an express finding on his part that the prc- 
secution witnesses were speaking falsely the 
course he adopted must, it seems to me, be 
liable to prejudice the trial of the persons 
he actually committed. It would have been 
better in such circumstances to leave, the 
evidence as a whole with all its pros and 
cons to be weighed by the Court of Sessions. 
_ It is pointed out for the opposite party that 
the law clearly does not intend the commit- 
ting Magistrate to act as an-automaton. It 
‘clearly empowers him to weigh the evidence, 
and to exercise- his judicial discretion, and 
it plainly contemplates that he should do so. 
A number of rulings have been cited in sup- 
port of this proposition. It was hardly neces- 
sary to do so, because its correctness can- 
not be questioned. Nevertheless; it is one 
thing to weigh the evidence with a view to 
determining whether there are or are not 
sufficient grounds for commitment within 
the meaning of s. 209, and another to hbal- 
ance the evidence, as it is the duty of the 
Sessions Court to do, in order to decide upon 
the guilt of the accused after considering the 
case as a whole. It is not for the’ Magistrate 
to usurp the functions of the Sessions 


“Court. ` It is not for him to decide whether 


upon the whole this witness or that witness 
should or should not be believed. The cor- 


‘rect view of the matter has, to my mind, 


been very clearly and accurately expressed 
by the late Sulaiman, J. in Akbar Ali v. 
Raja Bahadur (1). In that case: his Lord- 
ship said: “Section 213 uses the expression 
‘not sufficient grounds for committing the 
accused’. This expression is quite different 
from such expressions as “the case not 
proved” or ‘‘fhe accused are innocent”. I 
agree with the view of Lindsay, J. that when 
after hearing the evidence for the defence 
the Magistrate comes to the conclusion that 
their evidence rebuts that produced for the 
prosecution, or renders it so incredible or 
unreliable that a conviction will not follow, 
he may passan order of discharge, as ex- 
pressed by himin Muhammad Abdul Hadi 
v. Baldeo Sahai (2). I also fully ‘accept 
the statement of the law laid down by my 
learned colleague in the case of Emperor v. 


“Ganpat Lal (3), that if the Magistrate is 


(1) 24 AL J 133; 91 Ind. Cas, 34; A IR 1925 All. 
670; LRG A 185 Cr.; 27 Cr.L J 2. 

(2) 40 A 615; 46 Ind. Cas. 290; 16 A LJ 486; 19 
Cr.L J 706; A IR 1918 All. 126. 

(3) 46 A537; 81 Ind. Cas. 315; A I R 1924 All. 664 
(2); 22 AL JA; LR5 A 174 Cr; JOO GAL R 
551; 25 Or. L J 795. 
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satisfied that the charge is without founda- 
tion and that there are no sufficient grounds 
for committing the accused person for trial; 
he is entitled, and, indeed, it is his duty, 
to discharge him. This, however, .does not 
mean that the Magistrate is to arrogate to 
himself the functions of the Sessions Court 
and try the case as if he were that Court 
himself. The policy of the legislature seems 
to be that serious offences*should be tried 
by the Sessions Judges, who are ordinarily 
more experienced. They are the proper 
Court for pronouncing an opinion as to the 
guilt or innocence of the accused in cases 
triable exclusively by the Sessions Court. 
Where, however, the evidence is wholly un- 
trustworthy and the Magistrate is satisfied 
that it cannot lead to a conviction, he would 
be perfectly justified in discharging. the 
accused, even though he has already framed 
his charge. The Magistrate has to see whe- 
ther there are sufficient grounds of commit- 
‘ment or not. If he is satisfied that the evi- 
dence is altogether untrustworthy and not’ 
fit to be acted upon, he may discharge the 
accused. He should not, however, try to 


weigh the probabilities of the case and then’ 


after balancing the evidence on both sides 
decide whether the guilt of the accused has 
or has not been conclusively proved. Iri 
short, though the Magistrate should weigh: 


the evidence and exercise his judicial dis-: 
cretion, the criterion to be applied by him 


is not quite the same criterion as will be 
finally applied by the Sessions Court at the 
trial. Ifthe. Magistrate, after weighing the 
evidence, is satisfied that it is evidence upon 
which no reasonable Court could convict, it 
is his duty to discharge: but if it-is- a- case- 
of balancing probabilities, estimating pros 
and cons; if it is a case where a different 
Court might possibly, in his opinion, come 
to a conclusion different from his own,. then 
it is his duty to commit where the evidence 
is sufficient for conviction, if believed, and 
that even though, as was observed in Akbar 
Aliv. Raja Bahadur (1), he may himself 
not think the evidence sufficient for a, con- 
viction. In such circumstances he should, 
leave it to the Sessions Court to estimate’ 
the result of the evidence as_a whole after. 
cross-examination and a full trial. These’ 
considerations are all the more applicable. 
in a case like the present where there are a 
number of accused persons, and the evidence 
led by the prosecution is practically iden- 
tical against’ them al: Undoubtedly it is 
open to any of the accused to. satisfy the 
Magistrate that that evidence is not at all 
fit to be believed; but if they.do, the result 
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should be the discharge of all the accused, 
and’ not commitment of some and discharge 
of others. In my view, the present isa case 
where all the accused persons should have 
been committed to stand their trial. 

The rule is, therefore, made absolute, 
the application is allowed, the order of dis- 
charge is set aside, and Sheogobind Sahu - 
and Mahadeo Kahar must be committed to 
the Sessions Court to stand trial together 
with the other accused in the case. 


B. Rule made absolute. 





MADRAS HIGH COURT ‘ 
Civil Revision Petition No. 356 of 1937 
; . April 23, 1940 . 
HoRWILL; J. 4 
NITHOOR THIMMANNA BHAT— 
PETITIONER i 
5 x vergus 
AITHAPPA’' ADYANTHAYA— RESPONDENT 
Limitation Act (IX of 19N8), s. 4—Applicability— 
Promissory note—On last day for suit on, pro-note 
Courts closed—On . re-opening day payee assigning 
pro-note and assignee filing suit on very day—Suit 
held maintainable—Limitation—Expiry of —Effect. 
The wording of s. 3, Lim. Act indicates that s, 4 
does not lengthen the period of limitation prescribed. 
So that ‘suits to which s.4 can be applied are, there- ` 
fore, clearly not suits instituted during the period of 
limitation prescribed. Section 4 deals with one of the 
exceptions to the .general rule that a suit filed after 
the .period. of limitation prescribed shall be dismissed. : 
On last day of limitation for filing a suit on a pro- 
note the Courts were closed for the summer recess. 
On the re-opening day the payee under the promis- 
sory note assigned his -rights in:the promissory note 
to other person and on the very same day the assignee 
filed thesuit: | 
. Held,. that on the date of the assignment there was 
an interest that could be assigned. Section 4 applied 
to the case and the suit was maintainable. 136 Ind. 
Cas. 822 (1), relied on, 19 Ind. Cas. 820 (2), explained 
and held-no longer good law, 169 Ind. Cas. 653 (4), 
referred to. ; us 
` All that happens after tle lapse of three years after 
the creation of a debt on a pro-note is that the debt’ 
cannot be enforced’in a Court of law. The debt does! 
not cease to exist ; nor does the relationship of credi-” 
tor and debtor. : a 


` C..R P. to revise the decree of the District’ 


Munsif, Puthur, in S. C. 8. No. 208 of 1936. ` 


| Mr. P. Sridhwra Rao, for the Petitioner: 
. Mr. T. Krishna Rao, for the Respondent. 


_ Order.—The promissory note ori” -which 
the petitioner-sued was dated May 10, 1930. 
There wasr an endorsement, of payment on 
May 8; 1933, which gave afresh’ period of 
limitation ; and: so the suit had to be filed on 
or -before -May-8, 1936. On that date, how- 
ever, the Courts were closed for the summer 
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recess. --On the reopening day, June 1, 1936, 
the payee under the promissory note assign- 
ed his rights in the promissory note to the 
present. petitioner, and on the very same day 
the petitioner filed the suit. The Distri¢t 
Munsif of Puthur, in whose Court the suit 
was filed, held that the suit was barred by 
limitation. He relied on the observation of 
the Chief Justice in the Full Bench decision 
of this Court in. Fatma Bi v. Nagoorkhan 
(1), to the effect thats. 4 did not extend the 
period of limitation. He was of opinion that 
as at the time when the assignment was made 
the suit was barred, no rights passed to the 
assignee under the assignment. He there- 
fore, although finding all the other points 
raised in favour of the petitioner, dismissed 
the suit. t 4 

_ All that happens after the lapse of three 
year after the creation of a debt is that the 
debts cannot be enforced in a Court of law. 
The debt does not cease to exist; nor does the 
relationship of -creditor, and debtor. As 
Beasley, C.J. said in Fatma Bi v. Nagoor- 
_ khan (1), there was on the date of the reopen- 
ing of the Court an enforceable-debt. The 
“question that arose in that appeal was whe- 
ther a person who could have filed the suit 
on the reopening of the Court but was unable 
to do so because the debtor was adjudged 
an insolvent, could prove in insolvency; and 


s. 46, Presi. Towns Insol. Act, ¢ame up for 


consideration. That section says that all 
debts to which the debtor is subjcet when he 
is adjudged an insolvent shall be deemed to 
be debts provable in insolvency; and the Full 
Bench held that on the date of the insolvency, 
which was the day when the Court reopon- 
ed, i. e., more than three years after the debt 
lad been incurred, the debtor was still sub- 
ject to the debt. . If on the date of the assign- 
ment there was a debt, then there was no- 
thing to prevent the creditor assigning it to 
some other person. A debtor might well pay 
his debt even though it. were barred by 


limitation and one would expect an honour-. 


able debtor to do so. The lower Court is 
therefore clearly wrong,in saying that on the 
date of the assignment there was no interest 


Vasudeo v. Tadaji Balaji (2) has been re- 
ferred to by the learned Advocate for the 
petitioner in support of his contention that 
the petitioner was entitled to sue, but that 
learned Judge, differing from a Bench deci- 
sion oft his own-+Court in Bai -Hemkore v. 
: (1) 55.M 630; 136 Ind. Cas..822; A I R 1932 Mad. 287; 
62 M L J 256; 35 L W 260; (939M W N216; Ind. 
Rul. (1932) Mad..321 (F B). 7 f 
“(2) 15 Boni. Li R 348; 19 Ind, Cas. 820. `` 
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Musamalli (3), adopted- a reasoning which 
has since been held tobe erroneous both in 
ehis own Court and in other Courts. As-to 
the actual point that is raised here, Beaman, J. 
had very little to say. -He argued on an 
analogy from a case where an acknowledg- 
ment took place during the Court recess 
after the period of limitation had expired. A- 
decision on which some reliance- has been 
placed by the other side is one of King, J. 
in Chidambaram Chettiar v. Venkatasubba 
Naick (4). That was a case where an acknow- 
ledgment took place beyond the period of 
limitation but: during the recess. Section 19, 
which saves limitation in the case of certain 
acknowledgments made within-the period of 
limitation prescribed, says that: ` KAN 
. “Where before the expiration of the period prescrib- 
ed for a suit’. .'. in respect of any property of right, 
an acknowledgment of liability in respect of such pro- 
perty or right has been made in writing ....a fresh 
period of limitation shall be computed from the time 
when the acknowledgment was so signed.” 5 
- The wording of s. 3, Lim. Act indicates 
that s. 4 does not lengthen the period of 
limitation prescribed ; for it says : 

“Subject to the provisions contained in ss. 1 to 25 
(inclusive), every suit instituted... after the .period 
‘of limitation prescribed , therefor shall he dis- 
missed.’” - d 
So that suits to which s. 4 can be applied 
are thérefore clearly not suits instituted dur- 
ing the period of limitation prescribed. 
Section 4 deals with one of the exceptions to 
the general rule that a suit filed aftèr the 
period of limitation prescribed shall be dis- 
missed. Whether, on the date of the reopen- 
ing of the Court the petitioner could main- 
tain the suit against the respondent would 
depend on the wording of s. 4, which permits 
of a suit being filed on the reopening of the 
Court beyond the period of limitation. Sec- 
tion 4 runs : f 

: “Where the period of limitation prescribed for any 
suit . . . expires on a day when the Court is closed, 
the suit’.... may, be instituted ....on the day that 
the Court reopens.” ahs j Af 

The period of limitation prescribed for the 
filing of the suit with which we are now con- 
cerned expired while the Court was closed; 
and s.4 says that when that is the case, the 
suit may he instituted on the date when the 
Court reopens. Section 4 therefore directly 
applies to the present case and the suit was 
therefore maintainable, and should have been 
decreed in the petitioner’s favour. The peti-. 
tion is accordingly allowed and the suit 
decreéd with costs. The respondent has filed 
an application undei s. 8, Mad. Agri. Relief 


(3) 26 B 782; 4 Bom. L R 608. 


(4) 45L W'72; 169 Ind. Cas. 653; A IR 1937 Mad. 


: ge 987) 1 MI, J262; (1937) M W N 108; 10 R M 
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Ach, -for-scaling down the debt. That applica- 
tion will: be transferred: to the lower Court 
for disposal ; and the decree passed by this* 
Court will be subject. to the result of that 
application. 


N.-S. Petition allowed. 


PATNA HIGH COURT > 
Criminal Reference No. 17 of 1941 
April 16, 1941 - 
CHATTERJI, J. 
JHARIA MINES BOARD— 

A ; versus 
' KARTAR AD-DHARMI AND ANOTHER 

Bihar and Orissa Mining Settlements Act (IV of 
1920), ss. 26-(3) (b); 25 (1)—By-laws framed under, by 
Jharia Mines Board of Health, s. 1 (bh), Part ITT, 
s. 2—Definition of ‘nuisance’ in s. 1 (h) of by-laws, 
not exhaustive—Court must find out whether there has 
been nuisance affecting public health—S 2, Part III 4 
validity—W ord ‘nuisance’ means nuisance affecting 
public.health—Act itself, whether punishes nuisance 
as such. : i 

The definition of nuisance in s. 1 (h) of the by-laws 
framed under s. 25 (1) of the -Bihar and Orissa Mining 
Settlements Act by the Jharia Mines ' Board of Health 
isnot exhaustive. The definition is no doubt unreason- 
able in so far as it, makes the-Medical Officer of Health 
the sole judge of ‘nuisance’ and leaves no option to the 
Court but blindly to actupon his opinion. - But as the 
definition is not exhaustive the Court must in each case 
find out whether there has been any nuisance affecting 
the public health. A 

Section 2 of Part III of the by-laws framed by the 
Jharia Mines Board of Health under s. 25:(1) of the 
Bihar and Orissa Mining Settlements Act, is valid. It 
is quite consistent with the provisions of s. 25 (1) (x) 
ofthe Mining Settlements Act. Though in that section 
of the by-laws the word ‘nuisance’ only has been used, 
it must be understood to mean ‘‘nuisance affecting the 
public. health.’’ z 

It cannot be said that the Mining .Settlements Act, 
itself does not punish nuisance as such.’ Section 26 (3) 
(b) of the Act-clearly makes punishable- any contraven- 
tion of any by-law. . Any by-law framed under -the Act 
has the same force and validity as the provisions of the 
Act itself. ` 


Cr. Ref. under s. 438, Criminal P. C., 
made by the Additional District Magistrate 
of Dhanbad in his letter No. 549-J., dated 
February 22, 1941. ga 


Mr. Nirsu Narain Sinha, In support of 
the Reference. 


Mr. H. R. Kazimi, Against the Reference. - 


Judgment—This is a reference under 
s. 438 of the Criminal P. C. by the Additional 
District Magistrate of Dhanbad recommend- 
ing that the order of the trying Magistrate 
acquitting the accused (1)- Kartar-Ad-dharmi 
the case remanded for- retrial.’ 

The accused Kartar Ad-dharmi as owner, 


` 
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and `(2) Jagar Ad-dharmi. be set aside and : 
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and accused Jagar ‘Ad-dharmi as manager 
of a tannery and hide depot at Koiribandh 
within the Jharia Mining Settlement area 
were prosecuted for having contravened s. 2 
Of Part III of the By-laws of ithe Jharia 
Mines: Board of Health framed under s. 25 
(1) of the Bihar and Orissa- Mining Settle- 
ments Act (IV of 1920). The trying Magis- 
trate acquitted the accused under s. 245 of 
the Criminal P. C. An application then 
being made to the Additional District Magis- 
trate, he. has made this reference. : 
Section 25 (1) (a) of the Bihar and Orissa 
-Mining Settlements Act authórises the Board 
to make by-laws consistent with the Act 
“providing for the prevention or ‘abatement 
of nuisances affecting the public health com: 
mitted by any’ persons within the limits of 
the Mining Settlement”, “Board”, as defined 
in s. 3 (b) of the Act, means “a Mines Board 
of Health established under this.Act”. i 
In exercise of the powers conferred by 
s. 25 (1) of the Bifiar and Orissa Mining 
Settlements Act the Jharia Mines Board 
of Health framed certain by-laws which were 
approved by the Govt. of Bihar and Orissa 
under s. 25 (2) of thesame‘Act. Section 2 
of Part III of these by-laws provides “No 
person shall: commit ‘a nuisance, or allow 
a huisance to continue, on his premises”. 
Contravention of any of these by-laws is 
made 'punfshable ‘under s. 26 (3) (b) of the 
Bihar and Orissa Mining Settlements Act. . - 
The word “nuisance” is not defined in 
the Bihar and Orissa Mining Settlements 
Act, but'in s. (1) (h) of the by-laws framed 
by the Jharia Mines Board of Health it ig 
deffned as follows:— ‘Nuisance’ includes 
any act, omission; place or thing’ which 
in the opinion of the Medical Officer of 
Health is injurious to the public health.” 
-The grounds on which the trying Magis- 
trate acquitted the accused are as follows: 
“The definition in the by-law clearly goes beyond 


-the wording in s. 25 (1) (x) of the Act because the 


definition in ‘the by-law makes the Medical Officer 
of Health the sole judge of ‘nuisance’ under by-law 
2, Part IIZ which is punishable under s. 26 (3) Mining 
Settlements Act. The Act itself does not appear to 
have contemplated’ such “narrowing of the connotation 
of the words ‘nuisance affecting public health’.. If 
the definition in the by-law is accepted, there can 
be no appeal’ on the. point if the. facts alleged to 
have been committed amounted to a ‘nuisance. The 
opinion of the Medical Officer of health maybe relevant 
and important as being that of an expert. But it 
should not, be definitive. As the accused have been 
prosecuted under s. 2, Part III of the by-laws which 
does not appear to me to be valid andas the Act 
itself does not.punish nuisance as such, the accused 
are given . the-benefit of doubt and acquitted under 
s. 245 of the Criminal- P; CO.” 


“Ik will be noticed ‘that ‘the -definition ‘of 


e 
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nuisance in's. 1 (h) of the by-laws does 
not say that ‘nuisance’ means any act etc. 
but:says nuisance’ inclides any act, ete. The 
definition is thus not exhaustive. . The 
definition is no doubt unreasonable in so far 
as it makes the Medical Officer of Health 
the sole judge of ‘nuisance’ and leaves no 
option to the Court but blindly to act upon 
his opinion. But as the definition is not 
exhaustive the Court must in each case 
find out whether there has been any nuisance 
affecting the public health. a 

So far as s. 2 of Part III of the by-laws 
is concerned, the learned trying Magis- 
trate: had no justification for holding that 
it is not valid. This section is quite con- 
sistent with the provisions of s. 25 (1) (a) 
of the Mining Settlements Act. Though in 
that section of by-laws the word ‘nuisance’ 
only has been used, it must be understood 
to mean “nuisance affecting the public 
health.” 

Another reason gfven by the trying 
Magistrate is that the Mining Settlements Act 
itself “does not punish nuisance as such.” 
This is obviously fallacious. Section 26 (3) 
(b) of the Act clearly makes punishable any 
contravention of any by-law. Any by-law 
framed under the Act has the same force 
and validity as the provisions of the Act 
itself. 

. The reasons given by the leamed trying 
Magistrate for acquitting the accused appear 
to be wrong. The order of acquittal must, 
therefore, be set aside. He must decide 
for himself whether the acts complained 
of amount to nuisance affecting the public 
health. oe : 

Accordingly, I accept the reference, set 
aside the order of acquittal and xemand the 
case to the trying Magistrate for disposal ac- 
cording to law in the light of the above 
observations. f i 


Ss. Order accordingly. 


ALLAHABAD HIGH COURT 
First Appeal of 1940 
January.15, 1941 
BAJPAI AND Dar, JJ. 
CHHEDA LAL JAIN—APPELLANT 
ie versus 
OFFICER, COMMANDING STATION 
- MEERUT CANTONMENT— RESPONDENT 
Limitation Act (IX of 1908), s. 29 as aménded in 
1922! and s. 5—Eaxpression ‘the rematning provisions 
KA apply,” meaning of—S.5, applicability 
of, to appeal unders. 29, Cantonments (House Ac- 
gommodation) Act (VI of 1923):- 


V. OFFICER, COMMANDING MEERUT CANTT. (ALL.) 
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The expression “the remaining provisions of this 
Act shall not apply” in the amended s. 29, Lim. Act 
sBimply means that they are not to apply proprio vigore, 
that is, merely by virtue of the Lim. Act itself, and 
that ifthey are toapply, the grounds for applying them 
must be found in the special or local Act itself. The 
Cantonments (House Accommodation) Act isa special 
Act ands. 5, Lim. Act does not apply to an appeal 
under s. 29, Cantonments (House Accommodation) Act. 
126 Ind. Cas. 299 (1) and 143 Ind. Cas. 802 (2), relied 
On. 


Mr. Shabd Saran, for the Appellant. 


Bajpai, J—The learned District Judge . 


of Meerut had before him a reference under 
s. 19 read with s. 15, Cantonments (House 
Accommodation) Act (VI of 1923) relating to 
the rent of bungalow No. 17, R. A. Lines, 
Meerut. - He 
May 30,1940. Ohheda Lal Jain, the person 
aggrieved by the order of the learned Dis- 
trict Judge, has filed the present first appeal 
from order against the decision of the Court 
below. It is conceded that the appeal has 
been filed more than thirty days after the 
decision of the learned District Judge and is 
‘prima facie barred by time by reason of the 
provisions of s. 29, sub-s. (2) of the Act which 
say that j 
“no appeal under this section shall be admitted 
unless it is made within thirty days from the date of 
the decision against which it is preferred.” Rae 
We have before us the appeal itself and 
an application under s. 5, Lim. Act. On be- 
half of the respondent it is contended that 
s. 5, Lim. Act, is not applicable to the pre- 
sent proceedings. There can be no doubt that 
the Cantonments (House Accommodation) 
Act is a special Act. The Preamble says: 
“Whereas it is expedient further to amend and to 
consolidate the law relating to the provision of house 
accommodation for military officers in cantonments, it 
is hereby enacted as follows.” | 
- It is also not disputed before us that the 
Act is not a special Act. That being so, the 
question naturally arises whether's. 5, Lim. 
Act, is applicable to the special Act. Now 
s. 29, Lim. Act, as it stood before its amend- 


ment in 1922 was as follows : 

“(2) Nothing in this Act shall—(a) affect the Con- 
tract Act 1872 s. 25; (6) affect or alter any period of 
limitation specially prescribed for any suit, appeal, or 
application by any special or local” law now or here- 
after in force in British India. 

(2) Nothing in this Act shall apply to suits under. 
the Indian Divorce Act. 

(3) Sections 26 and 27 and the definition of ‘ease- 
ment’ in s. 2 shall not apply to cases arising in ter- 
ritories to which the Indian Easements Act, 1882, may 
for the time being extend.” 

In view of the amendment effected in s.:29, 
Lim. Act, 1908; by the Act of 1922; the situa- 
tion stands slightly altered, because asthe- 
section originally stood it laid down that the 


provisions of the Act did not affect or alter _ 


any rule of limitation prescribed in any 


dismissed the reference on ' 
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special or local Act. Sub-s. (2) to s. 29 now 
| says that the periods of limitation prescribed 
by special or local laws shall be regarded ase 
prescribed ‘by that Act for the purpose of 
s. 3and that section and other sections, name- 
ly s. 4, ss. 9 to 18 and s. 22 shall apply unless 
they are expressly excluded by the special 
or local Act and that “the remaining provi- 
sions of this Act shall not apply.” The last 
phrase can only mean that the remaining 
provisions of the Act shall not apply unless 
they are, expressly made applicable by the 
special. or local Act. Under the old s. 29 
none of the provisions of the Lim. Act was 
applicable unless they were expressly includ- 
ed by the special or local Act. The amend- 
ment tos. 29, Lim. Act in 1922 has extended 
and not restricted the scope. 

Under the new s. 29, some of the provi- 
sions of Lim. Act are made applicaable with- 
out being expressly included unless they are 
expressly excluded by the special or local 
Act. The rest of the provisions remain as 
before applicable only when they are ex- 
pressly included. The expression “the re- 
maining provisions of this Act shall not 
apply” in the amended s. 29 simply means 
that they are not to apply proprio vigore, 
that is, merely by virtue of the Lim. Act 
itself, and that if they are to apply, the 
grounds for applying them must be found in 
the special or local Act itself. This was the 
view taken by a Bench of the Patna High 
Court in Hasan Imam v. Brahmdeo Singh 
(1) and this is the view which commends 
itself to us. We are further fortified by the de- 
cision of the Calcutta High Court in Neelratan 
Ganguli v. Emperor (2). Their’ Lordships 
were dealing with the Emergency Powers 
Ordinance, IL of 1932, -which was a special 
law within: the meaning of s. 29, Lim. Act. 
It was held that s. 5, Lim. Act had no appli- 
cation to an appeal under s. 39, of the 
Ordinance. Rankin, C. J. at p. 574* observed : 

“Accordingly, while the provision of the Ordinance 
is that the appeal shall be brought within a certain 
time, prima facie that attracts the operation of s. 3, 
Lim. Act, which contains a provision against the Court 
entertaining ‘the appeal’. It is necessary, however, in 
this case, to pursue the provisions of s. 29 of the Act 
somewhat further. That section goes on to provide 
that, for the purpose of determining the period of 
limitation, certain provisions of the Lim. Act shall 
apply only in so far as and to the extent to which 


they are not expressly excluded by the special law, 
and further that “the remaining provisions of this Act 


| (1) 9 Pat 747; 126 Ind. Cas. 299; A- I R 1930 Pat. 301; 
Ind. Rul. (1930) Pat. 603. 

2) 60 C 571% 143 Ind. Cas. 802; A:T R 1933 Cal. 124; 
34 Cr. LJ 633; 37 C WN 195; (1933) Cr. Cas. 140; 
Ind. Rul. (1933) Cal: 478. ` oe my 
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shall not apply.’ Now, s. 5, Lim. Act, isnot one of 
the provisions which are to apply in the absence of 
something to the contrary. It is one of the sections to 
which the concluding clause is applicable, namely ‘the 
remaining provisions of this Act shall not apply’,;.-+» 
this is not a provision prohibiting any special law 
making the sections applicable or any special law 
according to the intention of which such a section as 3.5 
can be deemed-to be applicable. It means that, so far 
as the Lim. Act is concerned, the section is not to be 
seo to be one which is to be applied to the special 
aw.” : 


Whatever, therefore, may be the merits of 
the present application under s. 5, which is 
supported by an affidavit not contradicted by 
the opposite party, it is clear that we have 
no jurisdiction to entertain the application. 
We accordingly dismiss the application under 
s. 5, Lim. Act. 


s. Application dismissed. 


r 





l OUDH CHIEF COURT ; 
First Civil Appeal No. 121 of 1937 
April 1, 1941 : 
YORKE AND AGARWAL, JJ.’ 
KIRAT SINGH—APPELLANT 
versus. 


RAM SARAN AND oTHERS—RESPONDENTS | 

U. P. Encumbered Estates Act (XXV of 1934), s. 14 
—Proceedings ripening into decree under s. 14 (7), 
nature of -—Chaimant, mortgagee—Amount payable to 
him at time of redemption — That amount as to be 
determined: and included in decree passed by Special 
Judge under s. 14 (1)—Transfer of Property Act (IV 
of 1882), ss. 77, 76—Usufructuary mortgage — Profits 
to be appropriated in liew of interest—Mortgagor 
covenanting to make good loss arising from- reduction 
of profits — Profits reduced by remission of rent— 
Liability of mortgagor to make good deficiency. 

Proceedings under the Encum, Estates Act, ripen- 
-ing into a decree under s. 14 (7) are at’ the same 
-time proceedfhgs for the determination-of the amount 
due from the landlord to the claimant on thedate of 
the application under s. 4, and also proceedings for 
redemption of the mortgaged property. _In effect by 
merely filing his application under the Encum.” Estates 
Act the debtor applicant has instituted proceedings for 
redemption of all his mortgaged properties. Where.the 
claimant creditor is mortgageé, if any amount is pay- 
able to him under the provision of the mortgage deed 
at the time of redemption, then that amount is to be 
determined and included in the, simple money decree . 
‚passed by the Special Judge under s. 14-(7) of the En- 
cum. Estates Act. (p. 407, col. 1.) i 
A usufructuary mortgage provided for the approprias 

. tion of the profits in lieu of interest and the mortgagor 
stipulated to make good any loss due to reduction of the 
profits mentioned in the deed. The profits were reduced 
by remissions of rent : 

Held, that the mortgagor was clearly liable to make 
good the deficiency. ‘The mortgage deed was'a contract 
within the meaning of s. 77 of the T: P. Act, and the 
„covenant entered into by the mortgagor could be enforead 
although the mortgagee was not liable to accounting. 

<82 Ind. Cag. 406 (1), 144 Ind. Cas. 1025 (2) and 148 Ind. 

- Cas. 903 (3), referred to.” -{p. 407, col. 2; ps 408, col. tJ 
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- F.C. A. against the order of the Special 
Judge, First Grade, Bara Banki, dated Sep- 
tember 25, 1937. et A 


Mr. Akhtar.Husain, for the Appellant. 
h a Ali Zaheer, for Respondents Nos. 1 
to 4. 


. Judgment.—tThese are two first appeals 
from the judgment of the Special Judge, 
first Grade, Bara Banki, in two claim cases 
under s. 14 of the Encum. Estates Act, 
founded on the same document, Ex. l, a 
possessory mortgage for Rs. 37,800 executed- 
by Kirat Singh applicant debtor on J. anuary 
27,1930. This document was executed by 
the debtor in favour of a number of persons 
in shares, Lala Dharam Das half, Ram Saran 
and Gur Saran a quarter and Avadh Behari 
a quarter. Dharam Das died in 1932 and 
his representatives were Mst. Shyama Kuer 
and Rameshwar. Kirat Singh filed an ap- 
_ plication under the Encum. Estatas Act in 
1935 and separate claim cases were insti- 
tuted one by Rameshwar Prasad relating to 
1-4th share in this mortgage and the~ other 
by the remaining sharers of 3-4ths, Ram 
Saran, Gur Saran, Avadh Behari and Mst. 
Shyama Kuer. Exactly the same -questions 


arose in both cases on account of the terms. 


of the mortgage deed, Ex. 1. The creditors 
claimed that under the deed a certain sum 
‘of money was calculated as the,amount of 
profits which would accrue annually to the 
creditors, and there was a provision that if 
“the amount. of profits fell ‘short (obviously 
‘that is fora reason not due to any default 
‘on the part of the possessory mortgagees), 
‘this would have to be made good by the 
-debtor mortgagor. On the other hand the 
mortgagor applicant contended that no rate 
of interest was fixed and ther@fore there 
could be no accounting and the provisions of 
-8. 77 of the T. P. Act were applicable. ` 
The learned Special Judge framed two 
-issues only. ` . 
“ “l. Are the plaintiffs (claimant) entitled to claim is 


“in respect of arrears of rent and on account of remis- 
sions ? Ifso, what amount ? 


2. To what amount are thé plaintiff's (claimants) 
‘entitled against the defendan? applicant ??? 


On the first issue the learned Special 
Judge after a careful consideration of the 
‘terms of the mortgage deed, Ex. 1, came to 
‘the conclusion that although the deed wae 
not ordinarily “accountive’ vide para. 2 
‘which provides that . after the payment of 
2Govt. .revenue Rs. 1,010 odd annually the 
,mortgagees may continue to take the entire 
“income in lieu of interest on the mortgage 
, money, yet the debtor was liable to make 
‘good, by a species of accounting, any defi- 
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ciency in the profits. On the other hand he 
rejected the claim for arrears of . rent of 
¿three years holding that, as the property 
was not going to be redeemed, that is, it was 
not going immediately out of the hands -of 
the mortgagees, they had their own remedy 


by taking proceedings to realise those arrears ` 


of rent. 

The first and main contention put forward 
on behalf of the appellant debtor is that the 
creditors were under the terms of the deed 
only entitled to realise any such deficien- 
cies inthe amount of profits at the time of 
redemption, and it is contended that the 
application under the Encum. Estates Act 
by the debtor and the present proceedings in 
the claim cases of the creditors do not comè 
within the scope of redemption proceedings. 
On the other hand it is certainly to be borne 
in mind that in certain respects the provi- 
sions of the Encum. Estates Act override 
the ordinary provisions of the law. No 
doubt an application under the Encum. 
Estates Act is not itself an application for 
the redemption of a mortgage but the result 
of an application under the Encum. Estates 
Act isthat the creditors have to file their 
claims under ss. 9 and 10 of the Act and thé 
Special Judge has to examine those claims 
and determine the amount, if any, due from 
the landlord debtor to the claimant creditor 
.on the date of the application under s. 4. He 
has further under sub-cl. (7) of s. 14 to pass 

a simple money decree for such amount 
together with any costs which he may allow 
ete. ete. ` 

The effect of these proceedings is laid 
down in s. 18 of the Act which provides 
that l 

“Subject to the right of appeal or revision, the “effect 
of a decree of the Special Judge under sub-s. (7) of s. 

: 14 shall be to extinguish the previously existing rights, 
if any, of the claimant, together with all rights, if any 
of mortgage or lien by which the same are secured 
and, where.any decree is given by the Special’ Judge, 
‘to substitute for those rights a right to recover the 
‘amount of the decree in the manner and to the extent 
hereinafter prescribed.” - 

‘A further consequence. of such a decree 
and the sending of such a decree. to the 
Collector is set out in s.. 35 which provides 
that : f 

“if at any time after the decrees granted by the Spe- 
cial Judge have been sent to the Collector under the 
provisions of s. 19 any person entitled to possession of 
any property under the provisions of this Act applies to 
“the Collector to be put in possession of such property, 
- the Collector shall deliver possession of such property 
to him.” = f i 

As has been held in more than one case, 
among the persons entitled to possession 
after the transmission of the decree by the 
Special Judge to the Collector’ is ‘included 
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the applicant who becomes entitled to pos- 
session as against the mortgagee because the 
mortgagee rights come to an end the 
/ moment a decree under s. 14 (7) is passed.® 
By analogy therefore, proceedings under the 
Encum. Estates Act ripening into a decree 
_ under s. 14 (7) are at the same time proceed- 
ings for the determination of the amount 
due from the ‘landlord to the claimant’ 
on the date of the applicatio under 


s. 4, and also proceedings for redemp- . 


tion of the mortgaged property. In effect 
by merely filing. his application under the 
Encum. Estates Act the debtor applicant has 
instituted proceedings for redemption of all: 
his mortgaged properties. . Kai 

In the light of these considerations the 
arguments based on the wording of para. 4 
''of Ex.’ 1 which makes such, deficiencies as 
have been referred to earlier payable “at 
the time of redemption” have no force. 
That paragraph provides as follows:— 

“If the present gross rental, which comes to 
Rs. 3,412-4-0 and which stands entered in the patwari’s 
. papers of 1337 Fasli, be reduced (us se kam pare, that 
is be reduced below that amount or come to the less 
than that amount) or be proved to be wrang, then I, 
the executant, shall be liable for the payment thereof 
and shall pay the same with interest at the rate of 
1 percent. per mensem at the time of redemption.” 


Tt appears to us to be quite clear that if 
‘any amount is payable to the creditors 
under this provision of the mortgage deed 
then that amount is to be determined and 
included in the simple money decree passed 
by the Special Judge under s. 14 (7) of the 
Encum. Estates Act. ` : 

Learned Counsel for the appellant has 
argued that this paragraph cannot be inter- 
preted so as to cover remissions of rent 
which under the orders of the Govt. amount- 


ed to eight annas in the rupee in 1338 Faslz ° 


and seven annas in the rupee in subsequent 
years. He does not contend that it will 
not cover the erroneous statement of the rè- 
corded amount of profits contained in’ the 
paragraph. The-actual gross rental entered. 
in the patwari’s papers for 1337 Fasli, was 
Rs. 3,401-9 and it is not disputed that the 
difference between the higher and the lower 
of these two ‘sums must be made good by 
the mortgagor: On the. other hand it is 
contended that ‘the .provision in this para-. 
graph “is not wide enough to cover the case 
of remissions. We are unable to accept this 
contention. We are quite clear that by. this 
paragraph the intention was to secure'that 
the mortgagees would get a fixed annual 
profit of Rs. 3,412-4 less the amount of 
‘Rs. 1,010-15-8 which had‘ to be paid ‘as 


Govt. revenue. By .the remissions the 
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amount of the annual profits was reduced 
and there was a large deficit’ in the pay- 
ment of interest. Under the terms of this 
paragraph the appellant was clearly liable 
to make good the deficiency. 


* Learned Counsel has attempted to base 
an argument on s. 77 of the T..P, Act... 
Section. 76 of the T. P. Act provides’ in’ Tes, 
gard to the liabilities of a mortgagee m.. 
down under cl. (g) that 
“the mortgagee must keep clear, full and accurate 
accounts of all sums received and spent by him as 
mortgagee, and, at any time during the continuance of 
the mortgage give the mortgagor, at his request and 
cost, true copies of such accounts and the vouchers by 
which they are supported.” _ ; 
Section 77 on the other hand provides 


‘ “nothing in s. 76, cls. (b), (d), (g) and (h) applies 
to cases where there is a contract between the mort- 
gagee and the mortgagor that-the receipts ‘from the 
mortgaged property shall, so long as the mortgagee is 
in possession of the property, be taken in lieu of interest 
on the principal money, or in lieu of such interest and 
defined portions of the principal.” ae p 
The argument on bebalf of the appellant 


seeks to-read these two sections as leading 


-to the conclusion that if under the terms of 


the mortgage there is to be no accounting on 
the part of the mortgagee, there can be no 
claim on the part of the mortgagee for such 
amounts as.are referred to in para. 4 of the 
present deed, that is he puts forward. the 
argument that if by virtue of the terms of a 
mortgage geed-the deed is not ‘‘accountive”, 
to adopt the phrase used by the learned 
Special Judge, then there can be no account- 
ing on-either side. We do not think that the 
terms of ss. 76 and 77 of the T. P. Act lead 
to any such conclusion. ; 

Reference was made to several cases, but 
most of these are.really in favour of. the 
-respondents and not of the appellant.. In 
the case Of Sitla Sahat v:.Shambhu , Singh 
(28 O. O., 100) (1), there were provisions in 
the preamble of. the deed to the effect that 


. neither.the mortgagee should have any. claim 


to interest against the mortgagor nor the 
mortgagor any for profits against: the mort- 
gagee and: his, heirs. On the other hand 
there were certain other terms under which 
(1) the.mortgagor Was to pay Rs. 109 annu- 


. ally to the mortgagee in addition to all the 


profits, (2) if the mortgagee had to -advance 
takavi to the tenants, he could recover the 
amount at the time of redemption with.. in: 
terest.at a specified rate, (3) if the profits of 


the mortgagee were decreased owing to jin- 


crease of revenue, ceases and rates (the same 
provision is present in the deed Ex. 1 in the 


“present case), then the ‘mortgagee might 


(1) 28 O C'100; 82 Ind. Cas. 406; AIR 


1925 Oudh 
114; 11OL J 543; 100 & A L R 655, KA 
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demand the deficiency from the mortgagor 
every year, and if it was not made good, it 


“would be payable at the time of redemption , 


with interest at a specified rate. It was held 
thats. 77-and not s. 76 ofthe T. P. Act was 
applicable to the case and that the mortgagee 
was not liable to render accounts. The con- 
ditions following the preamble, (that is the 
terms quoted above) it-was held merely set 
forth the various additional liabilities of the 
mortgagor, that is to say it is not inconsis- 
tent with the provisions of s. 77 that the 
mortgagor should have imposed upon him- 
self additional liabilities such as those which 
are stated'in paras. 4 and 6 of Ex. 1. 
<e The decision of their Lordships of the 
Privy Council in Bachchu-Lal Pandit, alias 
Ram. Shankar. «w. Syed: Mohammad Mab 
Chaudhari (10, O. W. N. 299) (2) embodies 
the same: principle although there were 
certain “undertakings by the mortgagors in 
the nature“of personal covenants both to 
pay the amount of the decrease of the pro- 
fits and the like. Their Lordships agreed 
with the view of the two Courts in India that 
the mortgage deed was a contract within the 
meaning of s. 77 of the T. P. Act, 1882. 
They enforced.the covenant entered into by 
the mortgagors but did not-hold the mort- 
gagees liable to.accounting. : 

Similarly there is really nothing in the 
case of Mahmood: Ali Khan. v.eAli- Mirza 
Khan (11 0. W. N.; 524) (3) which leads 
tu any different conclusion. That was a case- 
in-which in a mortgage deed the rate of 
interest -was mentioned: but nonetheless- it 
was held that it did not follow that the 
parties:intended that there was to be account- 
ing. It-was remarked that a question of 
this description is to be decided with refer- 
ence to the terms ofeach deed. ° 

It seems to us clear that in the present 
vase the creditors were not liable for any 
accounting to the mortgagors but the mort- 
gagors contracted to make good to the mort- 
gagees certain possible. deficiencies. There 
iso force therefore in the contention that 
the debtor could not be made liable for the 
possible deficiencies and “losses to the mort- 
gagee indicated in paras. 4 and 6 of the 
deed because the mortgagee was not’ liable 
under the terms of the deed to account to the 
mortgagor. . Rs 

The only other point to which a :reference 
has been made in these-appeals is the remark 


at the end of the judgment. immediately pre- 
(2)10 O W. N .299;° 144 Ind. Gas. 1025; -A IR 1933 

P. C136; 37 L W 537; (19833). MW N 278; 37 0 WN 

457; (1933) A LJ 350;6 RP C7@ OQ). ; 

+ (3) 11 O W N 524; 148 Ind. Cas. 903: AIR 1934 Oudh 

220; 6 R'0460, ae 
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. ceding the operative order where the Judge 


remarks ! . 

“In the statement hereto annexed collection charges 
are added to the extent of 10 per cent of the collections. 
This the mortgagee is entitled to get in view of the 
rulings reported in Kazim Husain v. Debi Dayal (11 
O. W. N. 387) (4), at p. 390 and Secretary of State for 
ie v. Saroj Kumar Acharjya (1935 O. W.N. 261) 

Itis not disputed on behalf of the respon- 
dents that collection charges should not 
have beenadded. The casses referred to by 
the learned Special Judge are cases, of 
mesne profits. In such cases collection 
charges are allowable as they are in ordinary - 
suits-for profits under the provisions of the 
Land Revenue Act, andit may well be that 
collection charges may properly be added 
where the mortgagee is held liable to account- 
ing under s. 76 of the T.-P. Act. In the 
present case, however, the rights of the 
parties are fully set out in the mortgage 
deed, and that deed makes no provision for 
collection charges. With reference to these 
collection charges and in consequence’ in 
respect of the interest allowed on those col- 
lection charges therefore the present appeals 
must succeed. The effect of this modifi- 
cation is that the amount to be decreed to 
Ram Saran, Gur Saran and Avadh Behari 
will be reduced from Rs. 20,225-10-14 to 
Rs. 19,436-7-14. The amount decreed in the 
case of Mst.Shyama Kuer will be reduced 
to Rs. 13,194-9-112, while the decree in 
favour of Rameshwar Prasad will be for the 
Same amount as that in the case of Mst. 
Shyama Kuer. 

Subject to this modification of the amounts 
decreed we dismiss the appeals and direct 
that the parties shall pay and receive costs 
in proportion to their success and failure. . 


S. Appeals dismissed., l 


(4)11 O W N 387 (390); 148 Ind. Cas. 880; AI R 
1934 Oudh 104; 6 RO 454; 18 R D 172. 

(5) 1935 0 W N 261; 154 Ind. Cas. 1; A I R 1935P C 
49;7RP C 142; 41 L-W 284; (1935) M W N 165; 
(1935) A L J 438; 39 C W N 405; 1935 RD 94; 68 M 
L J 580; 37 Bom. L R 327; 62 Ó 499 (PC). : 


MADRAS HIGH COURT 
Civil Revision Petition No. 95 of 1939- 
5 April 26, 1940 
WADSWORTH AND PATANJALI SASTRI, JJ. 
VENDOOR THAZHATH PARAVAN 
© “AND ANOTHER—PETITIONERS ` ` 
© versus = 
VENTHRAYIL TARWAD KARNAVAN 
-GOPALAN NAIR RESPONDENT `v 
Madras “Agricilturists' Rëlief' “Act (IV of ` 1938); _ 
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ss..8, 9—Liability to pay principal sum oniginating 
in contract or tort—Compensation for withholding 
payment, tf interest—Whether can be scaled down— 
Vendor and purchaser—Suit for purchase price paid 
under abortive sale, is one for money had and re- 
ceived—Liability to pay when arises. 

‘Whatever be the nature of the liability to pay the 
principal sum—whether it originates in contract or in 
tort, the compensation awarded for wrongful, withhold- 
ing of its payment can appropriately be regarded as 
‘interest’? and is thus liable to be scaled down under 
the Mad.: Agri. Relief Act. 186 Ind. Cas. 214 (1), dis- 
tinguished. - i 

A suit by a purchaser for recovery of the purchase 
money paid under an abortive sale is one for money had 
and received to his account and when there is no con- 
sideration and the sale fails ab initio, the liability to 
refund the purchase money arises when it is received 
by the vendor. Hanuman Kamat v. Hanuman Mum- 
dar (2), relied on. Pog 


C. R. P. to revise the order of the Sub. 
Judge, South Malabar at Calicut, dated Sep: 
tember 3, 1938. 


Mr. N. R. Sesha Aiyer, for the Petitioners, 
‘Mr. T. K. Raman Nambissan, for the Res- 
pondent. 


Patanjali Sastri, J—This is a petition 
to revise the order of the Court of the Sub: 
ordinate Judge of South Malabar amending 
the decree obtained by the petitioner in 
S. C. S. No. 432 of 1934 on the file of that 
Court, under s. 19; Mad. Agri’s. Relief Act, 
1938. The respondent sold some’ trees to the 
petitioner on September 29, 1931 for Rs. 400 
but before the petitioner could cut and carry 
them away, a third party succesefully assert- 
ed a paramount claim to them and the sale 
to the petitioner therefore failed to take 


effect. The petitioner thereupon sued for the 


recovery of the amount of Rs. 400 “with in- 
terest at 24 per cent. per annum from 
September 29, 1931.” The’ Court ‘however 
allowed interest at 12 per cent. only and 
passed a decree for Rs. 538-5-3 for the princi- 
pal and interest till August 20, 1934, the date 
of the suit and Rs. 94-9-4 on account’ of costs 
with further interest at 6 per cent, on the 
ageregate amount from November 4, 1936, the 
date of the decree. The respondent applied 
to the Court below under s. 19 of the Act 
claiming to be an agriculturist for scaling 
down the decree debt aforesaid in accordance 
with the provisions of the Act. There is no 
_ dispute that the respondenttis’an agriculturist 
as defined by s. 3 (ti) of the Act But it was 
contended for the petitioner that there was 
no relationship of: debtor and creditor created 
between the parties when the sum of Rs. 400 
was paid by the petitioner as the price of 
the trees, that no interest was payable on 
that sum, and. the Court having allowed in- 


terest only as damages, it was not “interest” 


x = 2 
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which could be scaled down under the Act.. 
It was said therefore that the only relief that 

ethe respondent would be properly entitled to 
was under s.9 of the Act, in respect-ofthe 
interest that was payable from the date of 
the decree, namely November 4, 1936. Al- 
ternatively, it was also urged that s. 8 was 
not in any case applicable as the liability in 
question must be deemed to have been in- 
curred only when the consideration for the 
sale failed, that is to say, when the third 
party claiming paramount title to the trees: 
successfully prevented the petitioner from 
cutting and carrying them away by obtain- 
ing an injunction from the Court, which was. 
admittedly some time after October 1, 1982 ;. 
so that, even assuming that the interest 
awarded under the decree prior to the date 
of suit was liable to be scaled down under 
the Act; it should be scaled down in ac- 
cordance -with the provisions of s. 9 and not. 
s. 8. Weare of opinion that both these con- 
tentions are unsustainable. : 

Learned Counsel urged that no interest. 
would be payable under the law in respect. 
of the plaintifi’s claim for refund of the 
purchase money and the liability to pay the 
sum awarded’as interest arose only on the 
date of the decree. It is unnecessary, in our 
view, to consider whether interest could be 
awarded on a claim for recovery of purchase 
money whege a contract of purchase fails to 
take effect, as in this case a decree has been 
passed awarding interest and it is no longer 
open: to the petitioner to question such 
award. It must therefore be taken that the 
petitioner’s claim for the purchase money 
was a Claim in respect of which interest was 
payable. The fact that the Court awarded 
interest-as “damages” cannot, in our opinion,. 
exclude the operation of the provisions of the 
Act. ‘The Act nowhere defines “interest” 
and it must- be remembered that “interest” 
is sometimes payable even where there is no 
agreement to pay it. The Interest Act pro- 
vides for “interest” being allowed, subject to 
certain conditions, as damages for wrongful 
withholding of payment of sums due, and 
Ilus. (n) and (r) to 8. 73, Contract Act, con-- 
template “interest” being awarded as com- 
pensation for loss or damage-caused by a. 
breach of contract in certain cases. It seems 
to us therefore clear that whatever be the 
nature -of the liability to pay the principal 
sum—whether it originates in contract or in 
tort, the compensation awarded for wrongful 
withholding of -its payment can appropriate-- 
ly be regarded as “interest” and is thus liable- 
to be scaled down under the Act. The peti- 
tioner’s learned Counsel cited Mottai Meera 
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v. Abdul Kadhir (1) as being contrary to 
this view. We are however clear that the 
case has no bearing on the question we are 
now considering. That was a case where a 
co-owner in possession of common funds had 
realized interest by their investment, and, in 
a suit for partition, he was directed to pay 
to the other co-owners their shares of such 
funds including the interest earned. An 
; application having been made for relief 
under Act IV of 1938, the Court held that 
the liability enforced by the decree was not 
a “debt” within the meaning of the Act. It 


was pointed out that the interest awarded in’ 


such cases could be regarded either as an 
accretion to the-fund liable to be divided or 
compensation for breach of trust payable 
under s. 23, read with ss. 90 and 95, Trusts 
Act, the application of Act IV of 1938 being 
excluded in either case. It is obvious that 
the position here is entirely different. The 
petitioner’s suit for recovery of the purchase 
money paid under angbortive sale was one for 
money had and received to his account: see 
Hanuman Kamat v. Hanuman Mumdar (2) 
at p. 126, and it cannot be disputed that the 
‘basis of such an action is an imputed con- 
tract, at all events in circumstances like those 
of the present case which plainly exclude 
any hypothesis of tort or trust. The decision 
cited has therefore no application here. _ , 
. As regards the alternative contention 
that s. 8 does not apply to this case because 
the liability to refund the price must be held 
to have arisen only after October 1, 1932 
when an injunction was obtained against the 
petitioner, it is to be observed that this is 
not a case where the petitioner got anything 
under the sale of which he was subsequently 
-deprived. It is not denied that before the 
petitioner could cut any of tHe trees, the 
person claiming paramount title intervened 
rand successfully prevented the petitioner 
from doing so by obtaining an injunction from 
Court. The case is thus one where there 
never was any consideration and the sale 
failed ab initio. The liability to refund the 
purchase money therefore arose when it was 
received by the respondent, i. e., on Septem- 
ber 29, 1931 (see Hanuman Kamat v. Hanu- 
man Mumdar (2) already referred to) and 
falls under s. 8 of the Act. The revision 
Petition is dismissed with costs. ; 
N.-S. Petition dismissed. 


(D) AI R 1939 Mad. 471; 186 Ind. Cas. 214; TL É 
(1939) Mad. 525; (1939)1 M LJ 528;49L W 391: 
-(1939) M W N 279; 12 RM 603. 

(2) 19 C 123 (126); 18 I A 158; 6 Sar. 91(P ©). 
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OUDH CHIEF COURT = 
Miscellaneous Appeal No. 20 of 1939 . 
f April 28, 1941 
BENNETT, AND GHULAM HASAN, JJ. 
Mst. HAJIRA KHATOON—DEFENDANT— 
APPELLANT 
i versus 
Saiyad MUSTAFA HUSAIN—Avrpricant— 


RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXT, 
r. 15—Death of one of joint decree-holders—Other, 
if can execute decree—Succession Act (XXXIX of 
1925), s. 278—Letters of administration—No estate 
and no debts—Application device to obtain decision 
on question of title—Letters of administration can: 
not be granted—Proper remedy of applicant. 7 

On the death ofone of the two joint decree-holdérs, 
the other is entitled under O. XXI, r. 15, Civil P. O., 
to apply for the execution of the decree to its entire 
extent “for the benefit of himself as: well as the legal 
representative of the deceased joint decree-holder unless 
the decree imposes any condition to the contrary. [p. 
412, col. 2.) : i . 

Where there is no estate which stands in need of 
‘administration, no suggéstion that any creditors have 
to be ‘paid or any- debts due to the estate have to be 
collected, and an application for letters of adminis- 
tration is a transparent device to secure from the Pro- 
bate Court: a decision upon a contested question of 
title to the estate, there is no occasion for the grant 
of letters of administration and the proper course for 
the applicant is to obtain an adjudication of his rights 
in a regular suit properly framed for the purpose. 
17 Ind.'Cas. 155 (1) and 64 Ind. Cas. 61 (2),!followed, 
57 Ind. Cas. 583 (3), distinguished. [p. 412, col. 2.] 

Misc. A. against the order of the District 
Judge, Hardoi, dated January 17, 1939. ; 

Mr. Akhlague Husain, for the Appellant. 


Mr, R. I. Wahid, for the Respondent. 

Judgment.—This is a Miscellaneous 
Appeal arising out of an order passed by 
the District Judge of Hardoi, dated Janu- 
ary 17, 1939, granting letters of administra- 


_tion to the respondent. 


The facts which give rise to this appeal 
lie within a narrow compass. A short pedi- 


‘gree no longer in dispute between the 


parties may be-set out below:— ; 
j SAADAT “ALI 


Munnawar Ali Karamat Ali 


Arif Ali Hashmat Ali 
| i |. 
Muhammad Ali Mst. Hajira 
(deceased.) Khatoon Hk kris 
minor.) 





| | Pon? 
Mehdi Hasan Mustafa Mst. Maqbulan. Murtaza 
Husain Ali, | 
M. Bagar. (petitioner.) 


Arif Ali died some time in 1930 and was 
succeeded upon his death by bis son Muham- 
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mad Ali and- his ` daughter Mat. Hajira 
Khatoon. Both Muhammad Ali and Mst. 
Hajra Khatoon were minors. Syed Ishtiaq 
Ali, a Pleader of Hardoi, was appointed as 
guardian ofthe minors by the District Judge 
of Hardoi. Itisnot disputed that 1 Muhani- 
mad Ali inherited two-thirds and Mst. 
Hajra Khatoon inherited one-third in the pro- 
perty of their father, Arif Ali. Muhammad 
Ali died on May 24, 1936. The respondent 
< applied on January 8, 1938, under s. 278 
of the Indian Succession Act for the grant 
of letters of administration with respect to 
the property left by Muhammad Ali. Mst. 
Hajra Khatoon, who was made a party to 
this application, filed a caveat through her 
guardian, Syed Ishtiaq Ali, Pleader, and 
contested the petitioner's rights to the letters 
of administration. She alleged that she was 
the sole heir of Muhammad Ali deceased, 
and the petitioner had no right to his pro- 
perty. She further alleged that the peti- 
tioner had lost all his rights due to his con- 
version to Christianity. “She claimed exclu- 
sive right to the property of Muhammad Ali 
on the ground that both Muhammad Ali and 
Arif Ali were Shias, while the petitioner con- 
tended that they were Sunnis. There was 
some reference in the oral pleadings that 
according to the custom of the village and 
wajib-ul-arz the entire property of Arif Ali 
had devolved upon Muhammad Ali. The 
particulars of the custom were not given. 
The-léarned District Judge of Hardoi fram- 
ed six issues in the case. Two of these re- 
lated to the question whether Arif Ali was a 
Sunni or a Shia and whether Muhammad Ali 
wasa Sunni ora Shia. The third related to 
the question whether the petitioner was an 
heir of Muhammad Ali under the Muham- 
madan Law applicable to the parties! and the 
fourth issue related to the question ‘whether 
the petitioner’s conversion to Christianity 
deprived him of his right under the Muham- 
madan Law. There was also another issue 
to the effect whether the letters of adminis- 
. tration should be granted to the petitioner 
assuming that he was an heir and there was 
no particular property to administer, There 
was also another issue, namely, whether in 
view of the intricate - questions of personal 
law. involved in. the case, the Court should 
not refer the parties to a Civil Court. The 
two latter issues were treated as prelimin- 
ary issues and were decided in favour of the 
petitioner. 
The learned District Judge held that both 
Arif Ali and Muhammad Ali were! S 
and that consequently the petitioner 
heir of Muhammad Ali deceased. ! 
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held that the petitioner’ s. conversion to 
Christianity did not deprive him of the rights 
„under the Muhammadan Law. In the result 
“he ordered letters of administration to be 
issued to the petitioner with respect to, the 
estate of Muhammad Ali deceased. z 

Mst. Hajra Khatoon has preferred this 

appeal against the order of the learned Dis- 
trict Judge. 
. Ithas been contended on behalf of the 
appellant that the order ofthe learned Dis- 
trict Judge is wrong inasmuch as there is no 
estate in the present case which needs to be 
administered. It appears that the respon- 
dent left his residence in Sandila many 
years ago and returned shortly before the: 
present controversy arose. He failed in his 
attempt to obtain orders for the appoint- - 
ment of guardianship in his favour by the 
removal of the present guardian, Syed 
Ishtiaq Ali.. He carried the matter’ up to 
the Chief Court but was unsuccessful. Then 
he made another attempt to get orders of 
mutation from the Revenue Court, but 
that attempt also failed. Itis urged that the 
respondent made the present application for 
letters of administration nearly 19 winih 
after the, death of Muhammad Ali. 

A reference to the list of the properties 
left by Muhammad Ali filed by the guard- 
jan shows that Muhammad Ali owned a two- 
thirds share gut of 11 pies share in village 
Ghoghera, pargana and Tahsil Sandila and 
a two-thirds share in the mortgagee interest. 
of 12 biswansis 10 kachwansis in Patti 
Bakhtawar Singh, village ~“Damgarah, 
pargana, and Tahsil Sandila. He also held 
a fractional share in a grove in Shahabad: 
He had also a two-thirds share in a residen- 
tial house at Sandila and houses at Shahabad 
and Ghoghe’a. As regards the debts due 
to Muhammad Ali, he had a two-thirds share 
in a final decree for sale for about Rs. 2,100, 
dated November 9, 1933, a fwo-thirds share 
in another sale decree for about Rs. 300 
dated December 9, 1933, a two-thirds : share 
in another sale decree, dated January 21. 
1933, against Bakhtawar Singh and a two- 
thirds share in a’ simple money decree’ for. 
Rs. 111, against one Darshan Singh, and 
lastly a debt for Rs. 25 was due to him from 
one Mujtaba Ali. He also had some cash in 
a Bank and some Post Office Cash Certifi- 
cates and some money in the Savings -Bank 
Accounts in Banks and in Post Offices. 
There is no evidence that Muhammed Ali. 
owed any debt to any creditor. 

It has been pressed upon us that after the 


‘death of Muhammad Ali the debts could not 


be realised and the property cannot be 
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administered without the letters of adminis- 
tration as the guardian cannot execute the 
decrees in respect of the property of Muham-e 
‘mad Ali; whose guardianship terminated 
with his death. This matter was considered 
by a learned Single Judge of this Court in 
an application under O. XLI, r. 5 of the 
Civil P. C. by the appellant praying for the 
stay of execution of the order granting 
letters of administration, and a similar argu- 
ment was advanced on behalf of the respon- 
dent. The learned Judge observed that the 
decrees stood in the names of both the bro- 
ther and the sister and that under O. XXI, 
r. 15 of the Civil P. C. Mst. Hajra Khatoon 
was entitled to apply for the execution of any. 
decree to its entire extent for the benefit of 
herself as well as the legal representative 
of the deceased joint decree-holder: unless 
any decree imposed any condition to the 
contrary. He also observed that the. respon- 
dent was placed in asimilar position and was 
entitled to execute ¢he whole decree only 
under the provisions of O. XXI, r. 15 of the 
Civil P. C. by virtue - of letters of adminis- 
tration. We arein entire agreement with 
this view. We donot think that there is any 
difficulty in the execution of those decrees 
without the grant of letters of administra- 
tion. The only debt which isto be realised 
is a debt of Rs. 25: and it appears to be a 
parole debt. We do not-think here -is any 
justification for the ‘administration of the 
- estate. On the other hand, having regard 
to:the circumstances of the case, we are of 
opinion that this is eminently a fit case in 
which the parties should be directed to-go to 
a Civil Court for the adjudication of their 
respective titles. The question raised by the 
parties involves the trial of a serious ques- 
tion which can be more satisfactorily thrash- 
ed-out by méans of a regular. suit. Having 
regard to the conduct: of the respondent in 
taking no action in the matter since after -the 
death of Muhammad Ali and delaying the 
filing of the application for letters of ad- 
ministration for nearly 19 months, and the 
further fact.that prior to the filing of this 
application the respontent had been fight- 
ing unsuccessfully to obtain an order 
of. guardianship in his favour and an order 
for-mutation from the Revenue Court, we 
are by no means certain that the respondent 
is: not really trying to obtain a summary 
decision on the question of title and avoiding 
recourse to a Civil Court. 
We agree with the view taken by the Oal- 
c utta High Courtin Prosonno Kumari Devi v. 
Ram Chandra Singha, 17 Ind. Cas: p. 155. (D 
(1:17 Ind. Cas. 155; 17 OL: 66. - - -- 
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and Srimati’ Lakshmi Sundari v. Nitya- 
nanda Dhupi 64 Ind. Cas. p. 61 (2), to the effect 
that where there is no-estate which stands in 
need of administration, no suggestion that 
any creditors have to ‘be paid or any debts 
due to the estate have to be collected, and an 
application for letters of administration is a 
transparent device tosecure from the Probate 
Court a decision upon a contested question 
of title to the estate, there is no occasion for, 
the grant of letters of administration. We. 
hold that the remedy sought by the respon: 
dent was misconceived, and that the proper, 
course was to obtain an adjudication of his’ 
rights in a regular suit properly framed for 
the purpose. 

Reliance has been placed by the learned 
Counsel on behalf of the respondent ‘on a 
decision of the Patna High Court in Babui 
Bhagwati Kuer v. Bahuris Ramsakhi Kuer 
and Babui Bhageshwari Kuer v. Bahu- 
ma Bhagwati Kuer, 57 Ind. Cas. p. 583° 
(3). The case, however, has no bearing upon: 
the present case. All- that was held in that 
case was that letters of administration-cannot 
be granted to a minor and that they may bës 
granted to his legal guardian, provided that, 
the minor is the sole residuary legatee, or! aż 
person who would be entitled to the estate of! 
the intestate. In considering the question” 
whether the District Judge was right in 
granting letters of administration to the 
Manager of the Court of Wards, it was 
observed in that case that although the; 
Manager had large powers of management, 
over the estate of the proprietor, there was: 
nothing in the Act that entitled him as such 
Manager and by virtue of his office to apply: 
for letters of administration to the estate of, 
the deceased in which the disqualified pro- 
prietor might have a large interest. In thé, 
present case no such question arises, as thé 
guardian has not filed a counter petition for. 
letters of administration being granted to 
him. i 

We allow the appeal with costs and E 
aside the order of the learned District Judge 
granting letters of administration to the res- 
pondent. The appellant will get her costs 
in this Court and in the Court below., 


8. ` Order accordingly. 

: (2) 64 Ind. Cas. 61. | 

Oe Ind. Cas. 583; (1920) Pat. 187; 1 PLT 304; 5 
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| DALIP SINGH, MONROE AND SALE, JJ. . 
, ,MEGH RAJ AND ANOTHER—PLAINTIFFS 
aie ; versus . a 

~ ALLAH RAKHIA AND OTHERS— 

; DEFENDANTS a 
-Punjab Restitution of Mortgaged Lands Act dv 
of. 1938), ss. 2, 3,7 and 12—Determination of validi- 
ty of Act—Pith and substance—Subject-matter of 
Act falls within Sch. VII, Provincial Legislative 
List, item No. 21, Government of India Act, 1935, 
(25 £ 26 Geo. V, Ch: 42) and is intra vires of Pro- 
vincial ap re earache Selig of India Act, 1935, 
(25 £ 26 Geo. V; Ch. 42), ss. 219, 107, Sch. VII, 
Provincial List, item No. 21—Act found intra vires of 
Provincial Legislature—Court, if can consider extent 
to which provision barring Civil Court’s jurisdiction 
would derogate from powers of High Court—Word 
“land ” in item No. 21; includes trees standing there- 
on—Under s. 197, Statute- isto -be - presumed legal— 
Interpretation of Statutes—Incidence of Act, does not 
affect its validity. ; 

The test for determining the scope and validity of 
legislation is to ascertain the true nature and charac- 
ter. of the enactment, that is to say its ‘ pith 
and substance.” The “pith and substance” . of 
the Punjab Restitution of Mortgaged Lands Act 
AV of 1938), is to empower the Collector to ex- 
tinguish ‘subsisting mortgages effected before June 
8, 1901, subject to the condition of payment of com- 
pensation in certain. cases. The subject-matter of 
that Act falls within the expression in item, No. 21, 


“ land, that is to say rights in or over land” and , 


consequently the restriction ‘on “the jurisdiction and 
powers of Civil Court, provided by s. 12 of that Act, 
is also within the authority ofthe Provincial Legisla- 
ture. For the same reasons, the impugned Act cannot 
be said to conflict with the Contract Act in so far as 
jt ‘deals with land other than agricultural. 192 Ind. 
Cas. 138 (1), relied on. [p. 414, cols. 1 & 2.) 

The mere fact that the subject-matter af the im- 
pugned Act may also be affected by certain provisions 
inthe Ourrent Legislative List, would not attract the 
provisions of s. 107; regarding repugnancy. Conse- 
quently the Punjab Restitution of Mortgaged Lands 
Act, is intra vires of the Provincial Legislative. 182 
Ind. Cas. 161 (3), relied on. [p. 416, col. 1.] 

If the’ Act is intra vires of the Provincial Legisla- 
ture, itis not for the Courts to consider the extent to 
which the provision barring the jurisdiction of the 
Civil Courts would derogate from the powers of the 
High Court. This is a matter which is within the 
special competence .of His Excellency. the Governor 
under 5. 17 (b), Instrument of Instructions. [p. 415, 
eol. 1] <. i’ - - 

.The expression “land?” in item No. 21 of the Pro- 
vincial Legislative List must bedeemed to include trees 
standing on the land. [ibid.] 

Under s. 107, Govt. of India Act there isa pre- 
sumption in favour of the legality ofa statute and the 
Courts should not declare an Act inconsistent or ultra 
vires unless the repugnancy to the constitution is clear 
and beyond doubt. 182 Ind. Cas. 161 (3), relied on. 
[p. 415, col. 2.] í 


The incidence- of--the-legislation; -cannot affect: its 


validity. [p. 416, col. 2.) < 

Messrs. Badri Das, Achhru Ram, M. L. 
Puri, Narotam Singh and Roop Chand, for 
the Plaintiffs. ` 
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_ Messrs. M..Sleem (Advocate-General) and 
Mohammad Amin, for the Punjab. Govern- 
ment. s | 

Sardar. Nihal. Singh, for the Defendant 
(Allah Rakhia). 

Sale, J—This suit arises out of a petition 
presented to the Collector under s. 4, of the 
Punjab Restitution of Mortgaged Lands Act 
(IV of 1938). The point for determination is 
the validity. of this Act. The facts, so far 
as they are disclosed in the plaint, are that 
on February 5, 1897, Dad mortgaged certain 
land with possession to Dewa Ram for 
Rs. 1,200. The stipulations were that the 
interest was to be balanced by the income 
and the mortgagor could redeem on payment 
of the principal. On May 25, 1915, a further 
charge to the extent of Rs. 4,300 was made 
on the land on the same conditions, in favour 
of Dewa Ram. Subsequently Dad died. On 
April 6, 1927, the three sons of Dad and a 
brother, created additional charge- of 
Rs. 2,000 on the land on.the same conditions. 
The total charge on the land by 1927 stood 
at Rs. 7,500. It is relevant-to mention that 
the mortgaged land is described in the plaint 
as containing certain fruit bearing date 
trees and other barren trees. On January 
18, 1940, the three sons and brother of Dad, 
the original mortgagor, presented an appli- 
cation under s. 4, Punjab Restitution of 
Mortgaged Lgnds Act, to the Collector for 
restitution of possession of the mortgaged 
land. This petition was met by the present 
suit instituted by the mortgagees in the 
Court. of the Senior Subordinate Judge, 
Muzaffargarh, for a declaration and an in- 
junction to restrain the defendant-mortgagors 
from prosecuting. the petition. The - main 
ground is thatthe Act in question is ultra 
vires of the*Provincial Legislature but there 
are further objections that- in any case the 
proceedings under the Act would only 
apply to the mortgage effected prior to 
June 8, 1901, and not to. the . subsequent 
charges. 4 : : 

The plaintiffs also asked for.the issue - of 
a temporary injunction under O. XXXIX, 
r. 1, Civil P. C., pendifig the final disposal-of 
the suit. This application was rejected by 
the learned Senior Subordinate Judge on 
May 6,-1940; but before any further proceed- 
ings were taken by the trial Court an appli- 
cation was presented to this Court for the 
transfer of the case to this Court for the de- 
termination of the important issue, regarding 
the validity of the Act. The suit was ac- 
cordingly transferred to this Court by order 
of a learned. Judge, and.the Punjab Govt. 
was impleaded as a defendant.. The case is. 
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now before usas a Full Bench constituted 
for the decision of the preliminary point 
regarding the validity of the Punjab Restitu-. 
tion of Mortgaged Lands Act,IV of 1938, and 
this judgment will be confined to a decision 
of this question. 

The Punjab Restitution of Mortgaged 
Lands Act is described as an Act to provide 
for the restitution of lands on which there is a 
subsisting mortgage effected prior toJune 8, 
1901, that isthe date on which the Punjab 
Alienation of Land Act, 1900, came into 
force. The Act received the assent of His 
Excellency the Governor on September 1, 
1938, and was first published in the Punjab 
Gazette Extraordinary of September 6, 1938. 
The commencement of the Act was, by notifi- 
cation in the Punjab Gazette, declared to be 
May 15, 1939. The important provisions of 
the Act, for the purposes of considering its 
validity, are contained in ss. 2, 3, 7 and 12. 
Under s. 2 the Act is limited to subsisting 
mortgages effected prior to June 8, 1901. 
Section 3, contains the definition of the ex- 
pression “land” which is defined to mean 
land occupied or let for agricultural pur- 
poses or purposes subservient to agriculture 
or for pasture, and to include such matters 
as sites of buildings and other structures on 
the land and all trees standing on such land. 
Under s. 7 of the Act, power is given to the 
Collector (‘notwithstanding anything con- 
tained in any other enactment for the -time 
being in forcé”’) to extinguish a mortgage to 
which the Act applies, subject to the condi- 
tion that, undercertain circumstances, com- 
pensation is payable. Section 12 bars the 
jurisdiction of the Civil Courts to’ entertain. 
any claim to enforce a right under a mort- 
gage declared extinguished under the Act, or 
to question the validity of any proceedings 
under the Act. Now it has been laid down 
that the test for determining the scope and 
validity of legislation is to ascertain the true 
nature and character of the enactment, that 
is to say its “pith and substance.” - This test 
is referred to by Sulaiman, J. in United 
Provinces v. Atiqa Begum, (1) at p. 35: 

“Their Lordships of ‘ths Privy Council have re- 
peatedly stressed the fact that we must look to the 
pith and substance of the Act in order to ascertain 
its true nature and character. As laid down in Russell 
v. Reg (2) the true nature and character of the legisla- 
tion in the particular instance under discussion must 
always be determined, in order to ascertain the class 
of subject to which it really belongs.” f 
(1) A I R 1941 F C 16 (85); 192 Ind. Cas. 138; 7 BR 
433; 13 R FO 15; 1941 OWN 297; 72C L J 550; 
1941 OLR 121; 45C WNF O 27;-191AL J 
170; 53 L W 397; 1941 R D121; (1941) 1 MLJ (FO) 
6 Sup. (E O). 

D, 1882) 7 AC 829; 51L JP C M46 LT 
889. `> > 2 3 - < = - 
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It seems clear that the ‘pith and sub- 
stance” of the impugned Act is to empower 
the Collector to extinguish subsisting mort- 
gages effected before June 8, 1901, subject to 
the condition of payment of compensation in 
certain cases. The validity of this “Act is. ` 
attacked by Mr. Badri Das on behalf of the 
plaintiffs on the ground that the substance of 
the Act—in particular the provisions con- 
tained in ss. 2, 3 and 12—is covered by Items 
Nos. 4,5, 8, 10’and 15 of the ‘Concurrent. 
Legislative List” (Part I) contained in 
Sch. VII, framed under s. 100, Govt. of India 
Act, 1935; and that by reason of ss. 100 
and :107, Govt. of India Act, the Act is re- 
pugnant to the provisions of certain “exist 
ing Indian Laws” and is therefore, void to, 
the extent of the repugnancy: The term 
“existing Indian Law” is, defined ins. 311, 
Govt. of India Act, to mean any law passed 
before the commencement of Part III, Govt. 
of India Act, and the particular laws referred 
to by Mr. Badri Das are the Civil P. C., the 
Lim. Act, the Evi. Act, Contract Act, Punjab 
Laws Act, all Acts of the Central Legis- 
lature, together with certain Regulations, 
dealing with the procedure for redemption of 
mortgages, which have been extended to the. 
Punjab, such as, Regulations I of 1798 and 17 
1806. In particular, Mr. Badri Das argues 
that the Act conflicts with the procedure for 
foreclosure of mortgages laid down n 
O. XXXIV, Civil P. C.; and he urges that the 
Provincial Legislature cannot provide ‘a 
special procedure barring the jurisdiction of 
the Civil Courts, in regard to such matters 
as redemption of mortgages, which, prior to 
the commencement of the Govt. of India Act 
on April 1, 1937, were within the cognizance 
of the Civil Courts under s. 9, Civil P. ©. As 
regards the Lim. Act, Mr. Badri Das con- 
tends that the Act conflicts with Arts. 134 
and 148. As regards the Contract Act, Mr. 
Badri Das contends that a mortgage is, in 
one aspect, a contract ; and he refers to Item 
No. 10 of. Part I of the Concurrent Legis- 
lative List which relates to ‘‘contracts ... .-. 
but” not including contracts relating to- 
agricultural land.” Mr. Badri Das also re- 
ferred to Item No. 8 of the Concurrent Legis- 
lative .List which deals with transfer of pro- 
perty other than agricultural land, and 
while conceding that the T. P. Act does not 
as such apply to the Punjab he has contended 
that the Courts should have regard to the 
recognized fact, -that principles of the T. P. 
Act apply to the Punjab. `. ; | 

‘Finally, Mr. Badri Das contended that 
since the existence. of the High Court is 


‘recognized as a statutory necessity by s. 219 
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et seq of the Govt. of India Act, the Pro- 
vincial Legislature cannot, by any such-enact- 
ment, as the one now impugned, bar the 
jurisdiction of the Civil Courts and so de- 
rogate from the powers of the High Court as 
to endanger the position which the Court is 
by the Act designed to fill. This latter argu- 
ment: appears to be outside the scope of the 
present enquiry. If the Act is intra vires of 
the Provincial Legislature, it is not for the 
Courts to consider the extent to which the 
provision: barring the jurisdiction of the Civil 
Courts would derogate from the powers of 
the High Court. This is a matter which is 
within the special competence of His Excel- 
lency the Governor under s. 17 (b), Instru- 
ment -of Instructions. All the Court has to 
consider is- whether’ the Act.is intra vires of 
the Provincial Legulature.: For this purpose, 
the relevant provision of the Govt. of India 
Act on which the Advocate-General. relies 
and-the applicablility of: which is admitted 
by Mr. Badri Das is Item No. 21 of the.Pro- 
vincial Legislative List contained in Sch: VII, 
Govt. of -India Act, read with Item No. 2 of 
that List.- The relevant -portion ‘of Item 
No. 21 is as follows :- : 

“ “Land, . that is to say,. rights in or over_land, land 


tenures, including the relation of landlord and tenant 
and the collection of rents, transfer, alienation and 
devolution of agricultural land... .”’ : 

Item No. 2 confers on the Provincial Legis- 
lature power to legislate regarding the juris- 
diction and power of all Courts except the 
Federal Court, with regard to these matters. 
The expression “land”: as used in Item 
No. 21 is not defined ‘in the Govt. of India 
‘Act and for the definition reference must be 
made to the- English Interpretation- Act, 
1889, in s. 3 of which it is provided that “the 
expression ‘land’: shall include messuages, 
tenements and_ hereditaments, houses and 
buildings of any tenure.” The expression 
“hereditament” in English Law is defined 
in Byrne's Law Dictionary as ` 
“the widest expression for real property of all kinds 
and is therefore employed in conveyances after `the 
words ‘lands’ and ‘tenements’ to include every- 
thing of the nature of realty which they do not 
cover.” ` y 

There can be no doubt that ‘‘trees” which 
are regarded as immovable property and 
therefore realty would be covered by the 
expression “‘hereditament;” and the expres- 
sion “land” in Item No. 21 of the Provincial 
Legislative List therefore must be deemed 
to include trees standing on the land. Mr. 
. Badri Das contends that although Item No. 21 
is applicable the Act is also effected by cer- 
tain items in the Concurrent Legislative 
List already mentioned, viz., items Nos. 4, 5, 
8,10 and 15. His argumentim this connexion 
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_is two-fold: (1) that to the extent to which. 
the substance of this Act is covered by these 
„items the question of repugnancy of the Act 
under s. 107 with laws such, as the Civil’ 

. P. C., Lim. Act and Contract Act must be 
considered, and (2) that in any event, mort- 
gages regarded from one ‘aspect, are contracts, 
and that. under Item No. 10 of the Concurrent 
Legislative List the Central Legislature has 
concurrent powers to legislate for contracts of 
all lands except contracts relating to “agri- 
cultural land.” . a a 

The term “agricultural land” is nowhere 
defined but he contends that the definition 
in.s:3 of the impugned Act, including, as it 
does, pasture and trees standing on land, goes. 
far beyond the ordinary accepted meaning 
of the term “agricultural land,” and' that, 
inso far as the impugnéd Act. covers land 
which is not agricultural in the ordinary 
accepted. sense,. it conflicts with thelaw of 
contract. ‘Now, as regards the question of 
repugnancy under s. 107, Govt. of India Act, 
it has been repeatedly . laid down that there 
is a presumption in favour of the legality of 
a statute and the Courts should not declare 
an Act inconsistent or ultra vires-unless the. 
répugnancy to the constitution is clear and 
beyond ‘doubt. Sir Shah Sulaiman, J.. in 
his judgment in Shyamakant Lal v. Ram- 
bhajan Singh (3) at p. 200 says: 

“When the question is whether a provincial legis- 
lation is-repugffant to an: existing Indian ‘Law, the 
onus of showing -its repugnancy and the extent to 
which it is , repugnant -should be on the party 
attacking its validity.. There ought to be a pre- 
sumption in favour of its validity, and every effort 
should be made to- reconcile them and construe 
both:so as to:avoid their. béing repugnant to -each 
other.’ ane MAH i 5 

Again on p. 200* of the same judgment; the, 
learned Judge in dealing with the suggestion 
that the Act in question was repugnant to- 
an existing Indian Law, lays down the law 
as follows: ayia ye ans 

“Now s. 107 (1) does not mean that a Provincial 
Law must yield if it is repugnant to any existing 
Indian Law whatsoever. -It will give way (to the 
extent of répugnancy) only if it is repugnant to an 
existing Indian Law ‘with respect to one of the matters. 
enumerated in the Concurrent Legislative List,’ unless 
the assent of the GovernoreGeneral or of His Majesty- 
has been obtained as is referred to in sub-s. (2). If 
it is with. respect to a matter falling within the 
Provincial Legislative List and not the Concurrent 
Legislative List, then it would prevail evenas against 
an existing Indian Law.” er 
| According. to this interpretation, the ques- 
tion for determination is whether the subject- 

*(8) (1939) 2F L J 1837200); 182 Ind. Cas. 161; AIR 
1939 F C 74; 1989% OL R 399; 12 R F C1;5B È 
756; 20 PL T 473; (1939) M W N 674; (1939) FOR. 
193;-48 CW N F C68; (1939) Kar: (F C) 16571 U 
LJ 369; (19892 M L JÀ5 Sup. (FO). © 
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matter of the impugned Act falls within the 
Provincial Legislative List. If it does,. the 
mere “fact that it may also be affected by 
certain provisions in the’ Concurrent Legis.” 
lative List, would not attract the provisiqns 
of s. 107, regarding repugnancy. The ques- 
tion of the proper construction of certain 
items in the Provincial Legislative List is 
-discusssd in the judgments of the learned 
Chief Justice of the Federal Court and Sir 
Shah Sulaiman, J. in United Provinces 
v. Atiqa Begam (1). At p. 25* of the judg- 
ment the learned Chief Justice particularly 
deals with Items Nos. 2 and 21 of the Pro- 
vincial Legislative List ; and in regard to the 
expression “land” in Item No. 21 the learned 
‘Chief Justice says : . 

“The general word is amplified and explained by 
.a number of examples or illustrations, some of which 
would probably on any construction have been held 
“to fall under the more general word, while. the in-- 
-clusion of others might not be so obviousS............0. 
I think however that none of the, items in the lists 
is to be read in a narrow or restricted sense, and 
that each general word Should be held to extend to 
all ancillary or subsidiary matters which can fairly 
cand reasonably be said to be comprehended in it.” 


Further, in dealing with Item No. 22 
“forests” the learned Chief Justice expresses 
the view that “the power to legislate with 
respect to forests includes power to legislate 
with’ respect not only to afforestation but 
also to disafforestation”; while in regard to 
Item No. 24 ‘‘fisheries”, he considers that the 
power to legislate includes the power to pro- 
hibit fishing altogether in particular places 
or at particular times. Sir Shah Sulaiman, J. 
in dealing with Items Nos. 2 and 21 of List IT 
ab p. 32* of his judgment points out that the 
expression “land, that is to say, rights in or 
over land” 
“has a wide scope............ Entry No. 2 of List IT 
includes jurisdiction and powers of dll Courts, with 
respect to any of the matters in that list. Accord- 
ingly, entries Nos. 2 and 21 read together would 
cover any restriction that may be imposed ‘on the 
jurisdiction and powers of Courts, with respect to 
Jand......... le. AB there is no category in List I or 
List HI which is similar to entry No. 21 of List II, 
the latter must be given a liberal interpretation so as 
to invest Provincial Legislature with full power to 
legislate with respect to them, so long as such legisla- 
tion does not conflict with*any other provision. I am 
not prepared to hold that entry No. 21 must neces- 
sarily be confined to substantive provisions and not 
to procedural law............ On the other hand, legisla- 
tion, which affects the jurisdiction and powers of Civil 
or Revenue Courts, would come under entry No. 2... 
an Ge Kiai The result is that if the subject-matter is 
within entry No. 21, then restriction on jurisdiction 
and powers of Civil and Revenue Courts with respect to 
it would-also- be -within the authority -of Provincial- 
Legislatures.” . 

Having regard to the liberal interpretation 
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which the learned Judges of the Federal 
Court hold should be placed on the expres- 
sion used in Item No. 21 of the Provincial 
List, it seems clear that the subject-matter 
of the Restitution of Mortgaged Lands Act 
does fall within the expression used in Item 
No. 21, “land, thatistosay, rights in or over 
land”. If so, it follows that the restriction on 
the jurisdiction and powers of Civil Courts, 
provided by s. 12 of the impugned Act, is 
also within the authority of the Provincial 
Legislature. For the same reason, we con- 
sider there is no forcein Mr. Badri Dass 
more limited contention that the impugned 
Act conflicts with the Contract Act in so far 
as it deals with land other than agricultural. 
His argument is that the extinction of a 
mortgage is. the extinction of a contract; 
and that because Item No. 10° of the con- 
current Legislative List gives the Central 
Legislature power to legislate regarding con- 
tracts other than those relating to agri- 
cultural land, the provisions of the impugned 
Act conflict with this item in so far as the 
impugned Act defines “land” to include 
matters which go beyond what is ordinarily 
understood by the term “agricultural land.” 
It is true that a mortgage isin one aspect a 
contract relating to land; but having found 
that the subject-matter of the Act falls with- 
in the scope of Item No. 21 of the Provincial 
List, viz., “Land, that is rights in or over 
land”, we must look for the definition of 
“land” tothe Interpretation Act, 1889; and 
since land is therein defined as including 
messuages, tenements and hereditaments, it 
would follow that the somewhat wide scope 
given to the expression “land? in s. 3 of the 
impugned Act does not go beyond the ex- 
pression “land” as used in Item No. 21 of the 
Provincial Legislative List. 

Reference may be briefly made to two 
other arguments referred to by Mr. Badri 
Das in support of his contention that the 
Restitution of Mortgaged Lands Act is in- 
valid. He urges that discrimination is intro- 
duced by means of the arbitrary date fixed ' 
for the application of the Act, to subsisting 
mortgages effected prior to June 8, 1901, 
and that, therefore, the Act is invalid by 
reason of s. 298, Govt. of India Act. It is 
clear, however, that there is no discrimina- 
tion in the Act, inasmuchas no distinction 
is made in the Act between agriculturists 
or non-agriculturists or. between any class 


_of persons. Mr. Badri Das’s.argument relates 


in fact to the incidence of the legislation, a 
question which cannot affect its validity. 
There is, therefore, no force in this argu- 
ment, 


/ 
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‘He also referréd to cl. (1) of s. -299, Govt. 
of India Act, which lays down that no 
person shall be deprived of his property ins 
British India save by authority of law. ‘This 
clause occurs in a section, which, as the 
marginal note shows, deals with the compul- 
sory acquisition of land and itis not clear 
whether ‘it is intended to be read in connec- 
tión with the rest of the section, in which 
case it would not apply tothe present case 
or whether it is intended to stand by itself. 
If the latter, the answer to this argument 
is that the authority. for the deprivation is 
the enactment impugned, and there is no 
force in this argument unless this enactment 
is shown to be otherwise ultra vires. This 
fact the plaintiff has failed to establish. For 
these reasons’ would hold that the Punjab 
Restitution of Mortgaged Lands Act (IV of 
1938) is intra vires of the Provincial Legis- 
lature. In both these cases I would certify 
that a substantial question of law, as to the 
‘interpretation of the Govt. of India Act, is 
involved. The suit will now be remitted to 
the Senior Subordinate Judge, Muzaffargarh, 
for decision on the merits: The Advocate- 
General is entitled to his costs in this Court 
which I would assess at Rs. 500, and this 
amount will be included in the costs of the 
suit and will be payable by the plaintiff- 
mortgagees. 


Dalip Singh, J —I agree. 
Monroe, J.—I agree. 
D. Order accordingly. 


OUDH CHIEF COURT 
Second Civil Appeal No. 91 of 1937 
April 15, 1941 
YORKE AND BENNETT, JJ. 
Syed MEHDI HUSAIN—PLAINTIFF— 
; ÅPPELLANT 
Versus 

Syed MOHAMMAD JAWAD AND orHERs— 
i DEFENDANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 58—Mort- 
gage or sale—Deed, construction of—Test—Intention 
of parties—Surrounding circumstances, if can be con- 
sidered —Unnecessary details in deed as to rights 
and liabilities of vendee—Emphasis on vendee being 
representative of vendor —Inddequacy of price— 
Period of 15. years given for re-purchase at. exact sale 
price—Parties Muhammadans — These factors show 
that transaction was mortgage and not sale.” 7 

The question whether the sale-deed and “ikrarnama” 
executed on the same day record an out and out sale 
with a contractor condition for repurchase or they rè- 
cord a transaction of mortgage is in the first instance 
one of construction of the deed, but the Court is entitled 
to take into consideration a certain number of sur- 
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‘rounding circumstances, as for exaniple, the circum- 
stances in which the document was executed, the price 
at which the sale was concluded, ‘the existence or non- 
‘existence of bargaining and the like. The crucial test 
is the intention.of the parties. [p. 418,col.2.]. ~: 
“ The test whether-the document or documents create 
the relationship of creditor and debtor, is nota very 
satisfactory one. It would be difficult to say that even” 
a mortgage by conditional sale creates a “debt”, since 
such a mortgage creates in the mortgagee no right 
to realise the consideration of the mortgage either as 
a personal liability or as a liability under the mort- 
gage. [p. 418, col. 2; p. 419, col. 1.] ` raed 
Reference to unnecessary details of the rights and 
liabilities ofthe vendee in the deed, the emphasis on the 
transferee being a representative of the vendor, the 
inadequacy of price and the vendor’s not gaining any 
particular advantage by entering into a transaction of 
-sale, go to show that the transaction was not a 
sale. [p. 422, col. 1.] ints 
Where the parties to the transaction are Muham- 
madans, there is some amount of presumption in favour 
of the transaction being a mortgage concealed under 
‘the cloak of a sale-deed with a contemporaneous con- 
tract for resale. [p. 422, cols. 1 & 2.) k 
Where a period as long as 15 years is ‘given for re- 
‘purchase at the exact sale price, the probabilities are in 
favour of mortgage rathey than sale. A period of 15 
years is a long period within which there-may be 
: considerable rise or fall in the value of the pro- 
perty. [p. 422, ‘col. 2.] y ` 


S.C. A. against the decree of the Civil 
i of Rae Bareli, dated November 4, 
1936. f mt 

Messrs. Hyder Husain and H. H..Zaidi, 
for the Appellant. ` : 

Mr. Hakimuddin Siddiqi holding ‘brief 
of Mr. Naziruddin, for Respondent No. lL: 


Judgment.—This is a second appeal by 
the plaintiff in a pre-emption suit referred 
to a Division:Bench under the provisions of 
15. 14 (2) of the, Oudh Courts Act on the ground 
re it involves an important question -of 
aw. - 
. -The plaintiff Syed Mehdi Husain, a minor 
under the guardianship of his grand-father 
‘Wajid Ali, as mutwalli of a waqf property 
in village Unchahar, district Rae Bareli, sued 
for pre-emption in respect of the sale - of 
certain land, measuring 7 bighas odd in 
‘mahal and village Unchahar. The vendee 
. defendants contended that the plaintiff-as a 
mutwallt was nota co-sharer in the mahal. 
They further conterfded that in any case : the 
property, in respest of .which the plaintiff 


.Claimed to be . mutwalli of a waqf property, 


.was property in respect of which the’ exe- 
cutant of the wagf wasa mortgagee and not 
‘a proprietor. The executant of the wagqf 
was the same Wajid Ali who was the guardian 
ad litem ofthe plaintiff. He had -on Bep- 
tember 29, 1921 executed a deed of wagf- 


‘alal-aulad, Ex. 2, by which he reserved 


the right to sell pait of the waqf --property 
and purchase other wagf property with the 
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proceeds. Subsequently in 1927 he sold 
some portion of the wagf property for 
Rs. 64,000 and purchased other property. On 
May 12, 1928, he got this property in 
village Unchahar under the sale-deed Ex. 8 
executed by Saiyid -Yusuf Hasan, along 
with which he himself executed an agree- 
ment to resell the property to Saiyid Yusuf 
Hasan in certain circumstances. This docu- 
ment-was Ex. A-1. Subsequently on October 
4, 1932 by a deed Ex. 4 Wajid Ali appointed 
his son Ikbal Husain and another man 
Mohammad Wasi as mutwallis. Ikbal 
Husain; however, subsequently died and was 
succeeded by the minor plaintiff Syed Mehdi 
Husain. It is said that Syed Mehdi Husain’s 
name is entered in the revenue record as 
miutwalli and as beneficiary of the wagf to 
thé extent of his share in the family property. 
Other points were raised in the suit which no 
“longer. arise. 

The learned Munsif held that the plaintiff 
not having sued as můtwalli but only as a 
beneficiary under the waqf was not a co- 
sharer in the mauza and not entitled to main- 
tain the suit. On this point the learned Civil 
Judge held in appeal that it was not serious- 
ly challenged before the Munsif that the 
plaintiff was mutwalli. It might be technic- 
ally speaking true that the plaintiff did not 
sue as mutwalli but as he alleged that he was 
mutwalli ofthe property. the m®re omission 
in the relief clause that the decree for pre- 

_emption should be given to him as mutwalli 
would, not disentitle a Court from decreeing 
the plaintifi’s claim as mutwallt if he were 
otherwise entitled to such a decree. In 
second appeal this point was not of course 
raised by the appellant but might have been 
-raised on behalf of the respondents. Learn- 
ed Counsel for the respondents has, however, 
conceded that he has not got an arguable 
case on this point. | 

. The only point therefore which is for con- 
sideration in this appeal is the second point, 
namely whether the pre-emptor is mutwalli 
of property which is in his ownership under 

-an outand out purchasg made by the creator 
of the wagf Wajid Ali or that transaction was 
only a transaction of mortgage so. that the 
preemptor is not as mutwalli owner ofthe pro- 
perty, and therefore a co-sharer in: Mauza 
Unchahar and entitled to maintain à suit for 
pre-emption. ES Gort - 

The facts in regard to the acquisition o 
this property by Wajid Ali are set forth in 
the’dccument purporting to be a sale deed, 
Ex. 3, executed by Saiyid Yusuf Hasan 
vendor 'on-May 12, 1928, and the dccument 
Ex. A-1 executed on the same day by Wajid 
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Ali vendee in favour of Säiyid Yusuf Hasan. 
Put shortly Ex. 3 is framed as an absolute 
esale deed, by which property 7 
‘mortgaged to one Thakur Jadu Nath Singh 
is transferred to the vendee Wajid Ali,. -the 


consideration for the sale being the amount ` 


supposed to be due to the prior mortgagee 
under the mortgage. “Exhibit A-1 executed 
the same day and presented for registration 
simultaneously with Ex. 3 is a deed of agree- 
ment executed by the vendee Wajid: Ali 
undertaking that if within 15 years, time in 
any fallow season of Jeth the vendor, his 
heirs and representatives or his successors 
by paying Rs. 41,000 the consideration money 
wantto have the property transferred’ to 
‘them (there are also provisions for piecémeal 
repurchase), the declarant, his successors 
and representatives who may succeed to him 
in any way as mutwalli will return back 
the said property without any objection. 
The costs of the new sale-deed will be. borne 
by the vendor, that is the vendor under the 
deed of sale Ex. 3 referred to in this under- 
taking. pee 
' The question is whether in the circum- 
stances the sale-deed and ikrarnama record 
an out and out sale with a contract or con- 
dition for repurchase or they record a tran- 
-saction of mortgage. The question is in the 
first instance one of construction of the deed, 
but in view of the rulings on the subject the 
Court is entitled to take into consideration a 
certain number of surrounding circumstances, 
as forexample the circumstances in which 
the document was executed, the price at 
which the sale was concluded, the existence 
or non-existence of bargaining and the like. 
Learned Counsel for the parties have put 
before us the leading cases on the question 
of interpretation of such a combination of 
documents as we have in the present case. 
The test’ which has usually been stated in 
these circumstances as the crucial test is the 
intention of the parties. Learned Counsel 
for the appellant in the present case has 
also sought to suggest that the proper test is. 
whether the document or documents create 
the relationship of creditor and debtor,. that. 
is do they create a debt. “We are inclined 
to think that this latter testis not a very 
satisfactory one. Even in the case of an 
“usufructuary mortgage it is open to argu- 
ment whether there is really a`debt created, 
particularly in those cases in which the 
amount of mesne profits of the property is to 
be taken in.lieu of interest. It has frequently 
been said that the term “debt” connotes the 
‘existence of a right in the creditor-to realise 
the amcunt cf a debt. In arecent Full 


previously . 
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Bench. case. of the Lahore’ High Court, 
Lachhman Singh v.-Natha Singh (1, L. R. 22 
Lahore,71) (1):it has been held that: | 
“the essence of ‘debt’.js the -liability. of- the obligor 
which: the obligee is entitled’ to enforce by action. 
Where a transaction neither imports the personal liabili- 
ty of the obligor to pay, nor confers on the obligee the 
right to recover the’'amount by.the coercive machinery 
` of the law, it cannot be called a debt.” 

Held also, 7 

“That the principal characteristics of a nsufructuary 
mortgage ‘are that there is no personal liability ‘of the 
mortgagor to pay nor. has the mortgagee aright to have 
the mortgaged property brought to sale. The money 
secured by a usufructuary mortgage: cannot therefore 
be called a ‘debt’ either according to the ordinary 
meaning of the word or the enlarged significance ‘of the 
term as-used in s,-7 (1) of the Punjab Relief of In- 
debtedness Act.” pinis nS . 

The position in the case ofa mortgage by 
conditional sale is very similar, vide the pro- 
visions of s. 58 (c) of the T. P. Act defining 
mortgage by conditional sale as follows : 

poe the mortgagor ostensibly, sells the mortgaged 
property — - a A 

n condition that on default of payment of the mort- 
gage money on a certain date the sale shall become 
absolute, or | : 

On condition that on such payment being made the 
sale shall become void, E ' 

i or 

On condition that on such payment being made the 
buyer shall transfer the property to the seller, 

the transaction is called a mortgage by conditional 
ee pe the mortgagee a mortgagee by conditional 
sale. : ete 

It is obvious that it would be difficult to 
say that a mortgage by conditional gale 
creates a “debt”, since such a mortgage 
creates in the mortgagee no right to realise 
the consideration of the mortgage either as a 
personal liability or asa liability under the 
mortgage. This test therefore seems to fall; 
and indeed ib is not one of the tests which 
emerge from the decisions which have been 
put before us. We do not propose to go at 
length into these cases as most of the points 
in the earlier cases are summarised in two 
cases, one of'the Allahabad High Court and 
one of this Court. et 

The decision in Bhagwan Sahai v. Bhag- 
wan Din (I. L. R.12 All. 387) (2) is rather 
of negative nature. It was held by their 
Lordships that 7 ; 

“a document purporting to be one of sale, though it is 
accompanied -by a contract reserving to the vendor a 
right to repurchase the property sold, on repayment 
of the purchase money within a certain time, is not 
on that account to be construed as if it werea mort- 
gage.” | < Get ace 

In this particular case the right to re- 
purchase was to be exercised within 10 years. 
Their Lordships considered the terms of the 
document and considered the case to be one 
“Q)TL-RG941 Lah. 71; 191 Ind. Cas: 583; 42 P LR 
560; A I R 1940 Lah. 401; 13 R L 300. 3 

(2) 12 A 387; 17 IA 98; 5 Sar. -557 (P ©). 
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of sale with a right to repurchase within the 
period stipulated. -` l ET 

, in Jhanda Singh Wahid-ud-din, (I. L. R. 
38 All. 570) (3) the view stated in Bhagwan, 
Sahats case (2) was. affirmed, Their Lord- 
ships were of opinion that the intention of 
thè parties which was the test in such a case 
must be gathered from the language of the 
document themselves viewed in the light of 
the surrounding circumstances. They con- 
cluded that the transaction was an out and 
out sale and not a mortgage by conditional 
sale. 
a right to repurchase with 9 or 10 years 
stated in an agreement executed a week 
later than the sale deed in the year 1852, 
and the vendors instituted a suit for re- 
demption no less than 56 years later. .Their 
Lordships referred to a remark in the 
English case of Alderson v. White (4) where, 
it is said by Lord Cranworth, . i 

“I think a Court after a lapse of 30 years ought to 
require cogent evidence to induce it to hold that an 
instrument is not- what it puirports to- be.” , 

The case is, of course, easily distinguish- 
able from tne present case where the plea 
that this was a. transaction of mortgage ‘is 
put forward within the period fixed for. re- 
purchase and within a comparatively short. 
period of the original deed of sale. 

In Bishambhar. Nath v. Muhammad 
Ubaidullah Khan (I. L. R. 45 All. 581) (5) a 
Bench of the Allahabad High Court restated 
the’ proposition that oe 

“In deciding whether a given transaction is an out 
and out -sale with a condition for repurchase or. 4 
mortgage by conditional sale, itis the intention of the 
parties at the time of entering into-the transaction which 
must be regarded. That intention must be. gathered 
from the terms of the deed itself and the surrounding 
circumstances.’’ : 
` The details of the transaction in- this case 
are not in aby way parallel to those of the 
present case, but in the course of the judg- 
ment a reference was made to two points 
which are of some interest in the present 
case. .One of these was the fact that one of 
the parties was a Muhammadan, about which 
it was remarked, i Na aga af 

“One of the parties being a Muhammadan may, in 
a doubtiul case, lend some additional probability in 
favour of a document being construed as a mortgage 
but it does notin any say do away with the rule 
laid down- by the Privy Council that a document is to. 
be construed in’ accordance with the intention of the’ 
parties as evidence by its terms.” 

(8) 38 A 570; 36 Ind. Cas. 38; 31 M L J 750; 21 CW 
N 66;20 ML T529; 14 ALJ 1189; (19162 MW N, 
570;19 Bom. LR 1; 5L W 189; 25C L J 524; 10 
Bur. L T 131;48 I A284; A I R 1916 P © 49 
P Rasa 2 De. G & J97; 4 Jur. (N 8) 

44 E R924; 119R R 38. - IAS 
(5) 45 A 581; 77 Ind. Cas. 572; 21 A LJ 503; AIR 
1923 All. 586. E E 


This was a case in which there was ` 


125; 6 W R 242, 
TE 


` 


490 


Elsewhere it was said 

“Tt has not been suggested. that the price paid 
under the deed was in any way inadequate to the 
value of the 
effected.” 


= In Mst. Mumtaz Begam v. Mst. Lachhmä, 
(A. I. R. 1929 All. 174) (6) certain tests for 
the ‘determination as to whether a transac- 
tion was one of sale or of mortgage were 


laid down and it was said, 

“It can.be contended that a transaction was not 
intended to bea mortgage, when it is found that there 
was- nothing to show that the relation of debtor and 
“creditor continued to exist, there was nothing about 
interest or its equivalent, that the price was a very 
fair one fora sale, and that a very long period (five 
times as great asthe period contemplated in the deed) 
had been allowed to elapse before the party took, 
action,” 

. -Bome other points have been mentioned in 
Ram Das Rao v. Brindaban Ram (A. IR. 


1931 All. 113) (7). It is pointed out that 
\ ‘whether not two transactions are integral parts of 
the same transaction, connected and interdependent or 
whether they are disconnected and dissociated is ‘in 
each casea question of fag which has to be ascertain- 
_ ed from the evidence produced in the case and no 
question of legal presumption arises.” . 
Elsewhere it was said that 
“where there is a controversy as to whether the 
- transaction is a sale or a mortgage by conditional sale, 
the matter has primarily to be determined upon a con- 
struction of the document or documents concerned, 
An absolute sale-deed does not cease to be so merely 
because the vendor -stipulates that he shall have a 
right to repurchase,”’ 4 . 

The case law on this subject has been 
discussed at some length in the judgment of 
Sen, J., in this particular case. In the body 

‘ofthe judgment in this case also it is re- 
marked, - 

“It may also be an important factor as to whether 
the sale consideration represents the actual value of 
the property.” . 4 : i 

Reference has also been made to Mst. 
Gomti v. Meghraj Singh (A. I. R. 1933 All. 
443) (8). In this case there was, simulta- 
neously with the sale deed, an agreement 
executed by the vendee under which the 
vendor was given aright of repurchase of 
the property for the sale price at any time 
after 25 years from the date of the sale. It 
was said that 

“‘the time was not the essence of the contract and 
that the transaction was one®b£ mortgage by conditional 
såle, the vendor being entitled to redeem within the 
maximum period of 60 years but after the expiry of the 
25 years period fixed in the agreement.’ 

There are no means of comparing a case 
of that kind with the present case in which 
a maximum period for repurchase is fixed 


(6) AIR 1929 All. 174; 116 Ind. Cas. 807; Ind." Rul. 
(1929) All. 631. a 

(7) A IR 1931 All. 113; 129 Ind. Oas. 719; Ind. Rul. 
(1931) All. 207; (1931) A L J 571. 

(8) AIR 1933 All. 443; 145 Ind. Cas. 147; 6 R A31; 
(1933) AL J 907, Ne og 
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instead of a minimum period and the maxi- 
mum period has not yet expired. i eo 
Greater reliance was placed by learned: 
Counsel on a Calcutta case, Mohammad 
Yusuffe v. Jashodha Kumar Das Purkatsta 
(2 Ind. Cas. 930) (9). In this case the 


‘agreement was that if the purchase money 


was repaid within four years, the purchaser 
would be bound to give up the property, and 
it was held that this was a case of sale with 
a contract for repurchase and not a, case of 
mortgage. ' 

Reliance wàs also placed for the appellant 
on Muthuvelu Mudaliar v. Vythilinga 
Mudaliar (I. L. R. 42 Mad. 407) (10). The 


head note runs as follows : 

“Where in one andthe same transaction land is sold 
absolutely but with a right of repurchase to be exer- 
cised beforea certain date, the transaction does not 
necessarily become by virtue of s.58 of the T. P. 
Act a mortgage by conditional sale, whatever the in- 
tention of the parties might have been.” 

Learned Counsel referred to a passage on 

. 421° in the judgment of Seshagiri 
Ayyar, J. where he says, 

“A party who wishes the document to be understood 
as being different from what the words suggest should 
show that the form in which the language is clothed 
does not express the real intention of the parties and 
that in. substance the parties intended that there 
should be a transaction different from what the langu- 
age imports. In other words there must be evidence 
to show that the parties intended a mortgage although 
thoy used expressions which prima facie cannot a 
sale.” 

On behalf of the respondents reliance has 
been placed first on the case referred to by 
the learned Civil Judge, Mohammad Usman 
v. Abdul Rahman (A. I. R..1925 Calcutta 
1151) (11), in which stress was laid on the 
habit of Muhammadans of disguising mort- 


gages as sales aņd it was held that 

“in construing a document between Muhammadans 
in order to find whether the transaction is a mortgage 
by conditional sale or an out and out sale, it should 
be remembered that documents are executed b 
Muhammadans in which they conceal, or at least try 
to conceal the real nature of the transaction and 
attempt to make out that the transaction is an out and 
out sale, although as a matter of fact the intention of 
the parties is to create a mortgage.” , 

This is, of course, due to the desire of 
Muhammadans to avoid any appearance of 
lending money at interest. Another point 
referred to in this case was the existence of 
contrast between the real value of the pro- 
perty and the consideration that passed in 
money. 

A reference was also made by learned 


(9) 2 Ind. Cas. 930. 
(10) 42 M 407; 50 Ind. Cas. 205; 9L W 365; 25M L 
T 332; (1919) M W N 393; 36 M L J 385. 
y “D A I R 1925 Cal. 1151;.90 Ind. Cas. 100; 42 CL 


*Page of 42 M—[Ed.] 
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Counsel to Narasingherji Gyanagerji v. 
Panuganti Parthasaradhi (51 I. A. 305) (12). 
It will be sufficient to refer to the head note * 
which runs as follows : Wg oo 

“Two deeds of the same date were so phrased as 
to be ostensibly a sale of certain villages with an 
agreement fora re-sale and re-purchase at-the same 
price at a certain date.” | - 

(Two dates 5 and 6 years respectively 
after the date of sale were stipulated). 

“It appeared however that the price named, which 
was an amount immediately required to prevent a sale 
under a decree, had been settled without bargain- 
ing; it was absurdly low, less even than the property 
would have realised upon a public sale. A. clause 
in- one of the deeds indicated that time was not’ to 
be of the essence of the contract for repurchase, and 
there were other provisions which supported the view 
that a mortgage was intended: Held, that the trans- 
action was a mortgage by conditional sale, and that 
the purchasers upon a sale in execution of a decree 
against the mortgagor had a right to redeem.” 

These same points are mentioned and a 
reference made to this decision in a recent 
case of this Court Fazal Ahmad, Dr. Syed v. 
Afaqul Rahman, Maulvi, (1937 O. W. N. 
1236) (13) a case in which reference has been 
made to many of the .cases discussed in this 
judgment. It is in the light of the above 
decisions that we proceed to consider the 
construction of the two deeds in suit. We 
take first the circumstances in which the 
sale-deed Ex. 3 was executed. ‘They appear 
from the document itself. The opening por- 
tion of the sale-deed shows that this property 
had been mortgaged with possession about 
14 years earlier on July 25, 1914, for 
Rs. 37,000 to Thakur Jadu Nath Singh. The 
mortgage contained three important condi- 
tions (1) that the mortgagor had no power 
to redeem the property until after the expiry 
of 10 years, (2) that he must rédeem it within 
five years after the expiry of that period, 
that is within 15 years of the execution of 
the mortgage, and (8) that in case the mort- 
gagor failed to redeem the property within the 
prescribed period, it should be entirely fore- 
closed. The document was in fact an anoma- 
lous mortgage. It is to be observed that at 
the date of execution of Ex. 3, the mortgagor 
had only about 15 months left in which he 
must redeem the property. The document 
goes on to mention that the mortgagee Jadu 
Nath Singh had been guilty of various acts 
of high-handedness and the mortgage was 
redeemable after deduction of certain 
amounts. The object of the execution of 


(12) 51 I A 305; 82 Ind. Cas. 993; A IR 1924 PC 
226: 47 M 729: 20 L W 701;100 & ALR 1172: 47M 
L J 809; (1924) M W N 915;40 CL J-481; 27 Bom. L 
R 4; 29 CW N 946; 206 PLR 18;23AL J161;LR6 
A(PO)41; 1:0 W N 684 (PO). 

(13) 19370 -W N 1236; 172 Ind. Cas. 536; 10 R O 
178; AT R 1938 Oudh 57; 1938 O L R 10. 
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.Ex. 3 is said to be. to save the mortgagor 
from the atrocities. (high-handedness)s of the 
mortgagee Jadu Nath Singh, and it, is, said 
that in order to achieve this result the vendor 
has made the aforesaid .Wajid: Ali „Sahib 
ready to purchase the entire property .as. the 
trustee of the wagf-alal-aulad. The docu- 
ment. goes on to fix the. consideration as 
Rs. 41,000, Rs. 20,500 for each of the, two 
sets of properties mortgaged, the whole of 
which is left with the vendee. for redemp- 
tion.of Jadhu Nath Singh's mortgage’ with 
the stipulation that whatever amount -shall 
remain as surplus shall be received by the 
vendor from the vendee by executing a 
receipt therefor. The vendor assumes liabil- 
ity in case the vendee has to pay anything 
in excess of Rs. 40,500 (Rs.. 41,000 less 
Rs, 500 expenses of the sale-deed). Condi- 
tion 2 of this sale-deed provides that the 
vendee shall bring a suit for redemption 
claiming set off respecting trees improperly 
cut by the mortgagee etc., “and all these 
proceedings shall be taken in consultation 
with the vendor.” It is possible to interpret 
this consistently with the document being 
a Sale-deed inasmuch as the vendor is to get 
the surplus remaining over after redemption 
but it is otherwise more consistent with the 
document being a mortgage. 


Condition lays down that 
“after the execution and completion of this deed the 
entire property noted in Appendices Nos. 1 and 2 with 
all the external and internal rights and the customary 
and ordinary dues and all the zemindart and pro- 
prietary profits and all the appertenances and other 
things connected with the property, the sewat dues and 
the rent, the cultivated and uncultivated land, waste and 
banjar land, jungle, tanks, wells, abadi houses of ryots, 
as well as escheated houses, the personal as, well as 
escheated groves and trees, rights of easement as well as 
irrigation rigifts, without the exception of anything or 
right, have now been transferred in favour of the 
vendee who has now become the absolute owner in 
possession of the property in place of me the vendor and 
he shall be competent to take all proceedings and seek 
all remedies as a representative of me the vendor.” | 

In this paragraph as in others there 15 
considerable stress laid upon the document 
being an out and out transfer of the pro- 
perty. It appears tous that in fact the case 
is overstated and this very paragraph con- 
tains indications that the over statement 
justifies suspicion. In‘a case of transfer. of 
zemindari property by the owner ‘as vendor 
to a vendee there is no necessity for all this 
reference to details, and in fact it 1s not 
usual to include so many details.. The last 
sentence of this paragraph is particularly 
suggestive where the transferor says that _ 

“the transferee is to be competent to take ‘all pro- 
ceedings and seek all remedies as a representative of me 
the vendor (ba qaim mukami batya).”” 


r 
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Really a person who has purchased pro- 
oe by a sale-deed is compétent to také all 
proceedings and seek all remedies théreafter 
in his own Tight as ‘the owner of the pro- 
‘perty, and the emphasis on the transferee 
being a representative of the vendor seems 
‘to suggest that the transféree was regardéd 
as being or being expected to be only a 
‘temporary transferee. 

The document shows no signs of any bar- 
-gaining between the vendor arid the vendee, 
‘and it has to be borne in mind that no -con- 
sideration whatever -passed between the 
parties except the sum of Rs. 500 said to be 
-paid by the vendee for purchase of stamp and 
registration éxpenses. Prima facie if this 
isa sale-deéd, the vendor: seems to get 
pracigally nothing out of it, whereas prior 

-its execution he was, judging by the 
Ae Statéd in the deed itself, in a position 
to institute a suit for redemption against 
Jadu Nath Singh on payment of a sum 
considerably less than the original’ consi- 
deration’ of the mortgage deed, Rs. 37,000. 
He makes the transfer to Wajid Ali for a 
purely problematic future sum, the surplus, 
which will-rémain after the mortgagee has 
` þeen paid off. Bearing in mind this ‘fact 
and the fact that in Ex. A-1, executed simul- 
taneously and held by the ‘Courts below to 
be inter-connected with Ex. 3, period of 15 
years exactly similar to the period of Jadu 
Nath Singh’s mortgage is fixed for repur- 
chase of the property, it seems much more 
likely that the vendor was seeking by this 
transaction to exchange one contract for an- 
other, the second contract being clearly on 
easier terms than the first, since it gave the 
‘vendor or mortgagor a right to repurchase 
or redeem the property in two pertions, that 
is in effect of instalments. 

- Turning to the question of price it has 
been stated in argument, and this argument 
has no really been met, that if this was a 
case of an out and out sale, the price was 
very inadequate. The price comes to about 
16 or 17 times the annual rental. The 
learned Munsif who tried the case held that 
a reasonable price would have been 25 or 30 
times the annual rental and the purchaser 
-Wajid Ali had in fact himself sold property 
at 40 times the annual gross rental. The 
learned Civil Judge has also held that the 
alleged price of the property was grossly 
inadequate. and this is a finding of fact which 
is binding upon us in second appeal. 


Another point which hás to be considered . 


in the present case is that the parties. are 
‘Muhammadans. There is’ therefore some 
amount of presumption in favour of this 
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being a transaction of mortgage concealed 
under the cloak of a sale deed witha con- 
temporaneous contract fòr resale. The learned 
Civil Judge has also pointed to the fact that 
the parties were on friendly terms and we 
have noted the remark in the sale-déed that 
Wajid Ali had been persuaded to purchase 
the property. The underlying suggestion is 
that Wajid Ali had been persuaded to help 
the vendor and it would have been, we think, 
of little help to the vendor for Wajid Ali to 
take an out and out transfer of this pro- 
perty. 

The learned Civil J udge has further relied 
on the circumstance that the alléged vendor 
has a long period up to 15 years within which 
to pay back the sale price and recoveř the 
property. He seems to think that the- vendor 
could also have a claim to repurchasé the 
property after the expiry of the period of 15 
years fixed in the deed. We doubt the sound- 
ness of ‘this view but we agree that where 
a period as long as 15 years is given for re- 
purchase at the exact sale price, the proba- 
bilities are in favour of mortgage rather 
than sale. A period of 15 years is a long 
period within which there may be consider- 
able rise or fall in the value of the pro- 
perty. The general tendency of landed pro- 
perty until the last few years was for it to 
vise in value, and it would not the very 
natural for an out and out purchaser of 
property to be willing to givé it up as 
much as 15 years later at the price which 
he had paid for it. A case of this kind is 
to be distinguished from casés in which the 
period allowed for repurchase is only 3 or 4 
years. -Moreover such a condition for repur- 
chase must greatly hamper the vendee in 
his handling of the property which in 
theory he has purchased out and out, and one 
would not expect the purchaser to bé content 
to be under sucha handicap” for so long a a 
period as 19 years. 


` We are not greatly impressed with some 

of the points relied upon by the learned Civil 

Judge as for example his statement that the 

vendor is entitled as of right to have the pro- 

perty, réconveyed to him. The provision for 

resale of the property in khali fasl Jeth 
js also consistent both with a transaction of- 
mortgage and a transaction of sale with a 

condition of repurchase, since that is the 

most convenient time of the year.for effect- 

ing such a transfer of ownership. , 

Lastly the learned Civil Judge has referred 
to the terms of the deed, with -some of which 
we have dealt already, but we may conveni- 
ently refer kere to condition 5 which provides 
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that. 


“the liability to pay the present revenue and cesses 
‘elating to the property sold shall be on the vendee. 
After the payment of the revenue and the cesses what-* 
ever profit shall remain all that shall be appropriated 
“by the vendee and I, the declarant shall have no concern 
wih any portion of the property sold or the income 
thereof.” p 


-Such a provision was entirely unnecessary 
if this document was a sale-deed and the 
very fact of its insertion goes quite a con- 
siderable way to stipport the view that the 
ee does not evidence a transaction of 
sale. 

Taking all these points into consideration 
we have no hesitation in agreeing with the 
learned Civil Judge that the documents Exs. 3 
and A-1 evidence a transaction of mortgage 
by conditional sale. It is the only point 
which has been argued before us, and as the 
appellant has failed on this point, the appeal 
necessarily fails and is dismissed with costs. 


S. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Insolvency Jurisdiction No. 114 of 1938 
April 12, 1940 
PANOKRIDGE, J. 

In re KEDARNATH SEN ; © 
Ex parte, HARSQOKDAS, 
BALKISSENDAS 

Presidency Towns Insolvency Act (III of 1909), 
ss. 53 (3), 51—Haecution sale—Purchase in good faith 
prior to adjudication order — Purchase, if can 
-be assailed under s. 51—Person relying on s. 53 (3)— 
Burden ison him to show that he ts covered by it. 

Sub-s. 3 of s. 53, Presidency Towns Insol. Act, 
has this effect that if it can be shown that a purchaser 
in execution proceedings has purchased in good faith 
prior to the order of adjudication, his purchase cannot 
beassailed on grounds based on s. 91, Presidency Towns 
Insol. Act. If a party seeks to validate an otherwise 
invalid purchase by relying on sub-s. (3), the burden 
falls on him of showingthat he is covered by it. 178 
Ind. Cas. 135 (1), relied on, 157 Ind. Cas. 862 (2), not 
approved. 


Mr. K. P. Khaitan, for the Petitioning 
Creditor. 


Mr. P. C. Ghosh, for the Insolvent. 


Mr. A. C. Sarkar, for Harsookdas Bal- 
kissendas. l 


Order.—In this case a creditors petition 
for adjudication of the insolvent was present- 
ed on August 9, 1938. On:March 14, 1939, 
Lort-Williams, J., who was therm insolvency. 
Judge, made a consent order which provid- 
éd that the debtor should be adjudicated an 
insolvent, but that the order should not. be 
completed, and should stand vacated: if the 
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debtor liquidated the petitioning creditor's 
claims in certain instalments. The order 
concluded: ‘In default of payment of any 
one instalment within the time allowed, the 
erder will be completed and filed.” The deb- 
tor failed to make payments as provided by 
the order and on June 13, 1939, the order 
was drawn up on the application of the cre- 
ditor. 

It appears that certain judgment-credtiors 
of the insolvent had taken execution proceed- 
ings in the Court of theSecond Munsif of 
Hooghly and in the course of those proceed- 
ings they had attached certain immovable 
property in which the insolvent had a share. 
This property was brought to sale on June 
17, 1939, and the plaintiff's son, Ajoy Kumar 
Sen, was declared the highest bidder for the 
sum of Rs. 902. The sale has never been 
confirmed, because before the day fixed for 
confirmation the Official Assignee initiated 
proceedings in the execution Court for set- 
ting aside the sale. .These proceedings are 
now pending, and I have some doubt whe- 
ther the Official Assignee has any locus standi 
in the matter, but that is a pointon which I 
need not express an opinion. One of the 
creditors who is supported by the petitioning 
creditor has now applied for an order that 
the sale of the insolvent’s properties affected 
on July 17 (sic) be declared void, and that 
the attachment effected by the judgment- 
creditors may be released, and that the 
Official Assignee should be directed to take 
possession of the property and have the same 
sold in due course of administration. Under 
s. 17, Presidency Towns Insol. Act 

“On the making of an order of adjudication, the 
property of an insolvent, wherever situated, shall vest 
in the Official Assignee and become divisible amongst 
his creditorg and thereafter, except as directed by the 
Act, no creditor, to whom the insolvent is indebted in 
respect of any debt provable in insolvency, shall during 
the insolvency proceedings, have any remedy against 
the property of the insolvent in respectof the debt, or 
shall continue any suit or other legal proceedings except 
with the leave of the Court and on such terms as the 
Court may impose.” - 

Prima facie, therefore, on June 17, 1939, 
when the insolvent’s son was declared the 
highest bidder, thé property which he bought 
at the sale was no longer the property of the 
insolvent but had vested in the Official As- 
signee. Mr. Khaitan, for the petitioning 
creditors, has submitted that the sale isa 
nullity because it has never become absolute 
as contemplated by O. XXI, r. 92 (1), and he 
has drawn my attention tos. 65, Civil P. O., 
which provides that 


“where immovable property is sold in execution of a 


-decree and such sale has become absolute, thé property 
‘shall be deemed to have vested in the purchaser from 
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time the sale becomes absolute,” 
and he grgues that the property does not 
vest: at all until the sale is made -absolute, 
when it vests as from the date on which the 
purchaser is declared the highest bidder. T° 
express no opinion as to the soundness of 
this submission, for, in the view that I take 
it is not necessary to decide that question, 
and ‘I accordingly assume that there has been: 
an execution sale within the meaning of the 
Civil P. C.. and within the meaning of the 
Presidency Towns Insol. Act. 

The purchaser relies on s. 53 (3), Presi- 
dency- Towns Insol. Act. Section 53 is the 
first of a number of sections from ss. 53 to 57, 
inclusive, grouped under the heading “Effect 
of Insolvency on Antecedent Transactions:” 
Sub-section (1) provides that where execution: 
of a decree has issued against the property 
of a debtor, no person shall be entitled to the 
benefit of execution against the Official As- 
signee, except in respect of assets realized 
in the course of execution by sale or other- 
wise before the date of the order of adjudica- 
tion, and before he had notice of the presen- 
tation of any insolvency petition by or against 
the debtor. Mr. Ghose, argues, and I think 
rightly argues, that that does not really throw 
much light upon the validity of execution 
sales in cases where the judgment-debtor 
becomes insolvent, because the sub-section 
seems to assume that executiore has been 
effective and it merely makes provision as to 
the destination of the fruits of such execu- 
tion. The sub-section on which Mr. Ghose 
relies is sub-s. (3), which is as follows : 

“‘A person who in good faith purchases the property of 
a debtor under a sale in execution shall in all cases 
acquire a good title to it against the Official Assignec."* 

Mr. Sircar for the applicant has argued 
that that sub-section does not apply to sales 
taking place subsequent to adjudication, 
because, when property is purchased or pur- 
ports to be purchased after adjudication, it 
is no longer the property of a debtor but the 
property of an insolvent, and he has referred. 
to various sections in the Act, from the langu- 
age of which he draws the conclusion that 
when the Act mentionsa debtor it intends 
thereby to indicate a person, who, although 
possibly insolvent in the popular sense of not 
being able to meet his financial obligations, 
has not yet been adjudicated. There is cer- 
tainly a good deal of force in that argument, 
because in sections such as ss. 13; 14 and 15 
the word ‘‘debtor” clearly contemplates a 
person who has not yet had an adjudication 

order made against him. On the other hand 
s. 17 which deals with the state of things pre- 
vailing after the order of adjudication refers 
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not to the debtor but to the insolvent. Mr. 
Sircar’s view has also some authority in its 
favour, because this point was directly dis-- 
tussed by the Madras High Court in Mallik- 
arjuna Rao v. Oficial Receiver, Kistna (D, 
where the learned Judges came to the con-. 
clusion that the sub-section which I am con-: 
sidering can only refer to cases of execution 
sales held before adjudication, and cannot, 
operate in cases of sales held after adjudica- 
tion, their reasons being that the sub-section 
comesina portion of the Act which deals 
With the effect of insolvency on antecedent. 
transctions, and by insolvency is meant ad- 
judication. They also were of opinion that. 
after adjudication the property vested in the 
Official Assignee, and was nolonger the judg- 
ment-debtor’s property available for execu-. 
tion. Mockett, Ja, deals at some length with 
the distinction between “debtor” and “‘insol- 
vent” to which-I have referred. The point: 
there was directly in issue, and in my opinion 
the case has more relevancy than Dinesh 
Chandra v. Jahanali Biswas (2), in which 
there are observations which are not reconcil- 
able with the Madras authority. . 

Lam therefore disposed to hold that sub- 
s. 3 of s. 53 has this effect that if it can be 
shown thata purchaser in execution proceed- 
ings has purchased in good faith prior to the 
order of adjudication, his purchase cannot be 
assailed on grounds based on s. 51, Presidency 
Towns Insol. Act, which has the effect of 
antedating the insolvency in various cir- . 
cumstances which it is not necessary to dis- . 
cuss. However be that as it may, I am of: 
opinion that on the facts sub-s. (3) affords no 
protection to the purchaser. It appears to. 
me that ifa party seeks to validate an other- 


‘wise invalid purchase by relying on sub-s. (3) 


the burden falls on him of showing that he is 

covered by it. In this case the parties being 
father and son, one is entitled to draw the 

strongest inference that the purchaser was 

well aware of his father’s circumstances when: 
he made the purchase. He admits that he 

knew that his father was in financial diffi- 

culties, and he must be taken to have known 

that his father had-committed an act of in- 

solvency by permitting the attachment of his 
Property in execution of a decree to subsist. 

It would need the most cogent evidence on 
his part to convince me that he was not either 
perfectly well aware that insolvency pro- 
ceedings were pending against his father, or 
at any rate that he did not deliberately shut 

- Q)I L R (2938) Mad. 1063; 178 Ind. Cas. 135; AIR 
1938 Mad. 449; (1938) IM LJ 471; (1988) MW N 
201; 47 L W 705; ILR M 408 


(2) 62 0457; 157 Ind. Cas. 862; A I R 1935 Cal. 
503; 39 O W N 424: 8 R C 130. 
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his eyes to the-probability that there were 
such proceedings. In these - circumstances I 
hold that the purchase was not ın good faith, 


and I think there is every reason to suppose 


that it was made in his father’s interest, 
though possibly it would not be strictly ac- 
curate “to describle the transaction as a 
benami transaction. In these circumstances 
the application succeeds. There will be an 
order in terms of the notice of motion. The 
applicant will add the costs to his claim. 


D: Application qllowed. 





OUDH CHIEF COURT 
Civil Reference No. 13 of 1940 
April 24, 1941 
YORKE AND BENNETT, JJ. 
SURJAN SINGH— APPLICANT 
VETSUS 
MASHAL SINGH—Oprosire PARTY 

Court Fees Act (VII of 1870), Sch. I, Art. 1, s. 7 Gx) 
—U. P. Agriculturisis’ Relief Act (XXVII of 1934), 
ss. 12, 23—Application for redemption—Decree on 
payment of amount due under mortgage and other 
deeds of further charge executed by mortgagor—Ap- 
peal contesting liability under deeds of charge— 
Valuation of subject-matter of appeal—Court-fee 
payable—Civil Procedure Code (Act V of 1908), s. 35 
—Special costs—Point unnecessarily contested and 
time of Court and Crown Counsel wasted—Special 
costs may be allowed. 

Where on an application under s. 12, U. P. Agri."Relief 
Act, for the redemption of a mortgage the Court passes 
a decree for redemption on payment of the amount due 
under the mortgage set up in the application and also 
under certain deeds of further charge executed by the 
mortgagor and an appeal has been preferred by the 
applicant against the decree contesting his liability for 
the payment of dues under the deeds of further charge, 
the value of the subject-matter of the appeal is the 
difference. between the amount decreed by the trial 
Court and the amount for which the appellant admits 
his liability, and the appellant is liable to pay ad valorem 
court-fee on the amount of difference under Art. 1, 
Sch. I, Court Fees Act. 

Where a point as to the court-fees has been quite 
unnecessarily and gratuitously contested and a consi- 
derable amount of the time of the Court and of Counsel 
‘for the Crown wasted on a very petty matter, special 
‘costs may be allowed under s. 35 of the Civil P. C. 


©. Ref. made by the Chief Inspector of 
Stamps and Govt. Officer, U. P. at Allahabad. 


Mr. K. N. Tandon for the Applicant. 
Mr. H. K. Ghose, The Assistant Govt. 
Advocate, for the Crown. 


Judgment.—This is a reference by the 
Chief Inspector of Stamps, U. P., under the 
provisions of s. 6-B (1) of the Court Fees Act 
as modified up to date by the United Pro- 
vinces Court Fees (Amendment) Act, 1938. 

The reference has arisen in the following 
circumstances : 
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One Surjan Singh filed. an application. 
under the provisions of s. 12 of the Agri. 


‘Relief Act for redemption of a mortgage on 


payment of Rs. 10 or whatever amount might 
berfixed by a Court. Among the defences 
taken was that there were two deeds of 
further charge executed by the mortgagors 
still subsisting which must be paid off before 
the applicant should obtain a decree for. re- 
demption. The Assistant Collector who 
“decided the case held that these deeds had 
been executed and constituted deeds of fur- 
ther charge. He gave a decree for redemp- 
tion on payment within one month of a sum 
of Rs. 2,121-5-6 made up of Rs. 271 due 
under the first usufructuary mortgage and 
Rs. 901-8 and Rs. 948-13-6 due under the two 
deeds of further charge dated June 5, 1879, 
and June 13, 1882. ; 

Against this decree the applicant filed an 
appeal which was worded in the most pecu- 
liar fashion. He said that he was appealing 
against the two alleged deeds of further 
charge and was therefore paying a court-fee 
of Rs. 12-12 on the principal amount of these 
two deeds, namely, Rs. 100 and Rs. 64-5 total 
Rs. 164-5. His chief contention in the grounds 
of appeal was that the trial Court had erred 
in holding that these deeds of further charge 
and that the appellant was not entitled to 
redeem the property without paying the 
entire amouné under these two deeds. He 
prayed that the appeal be allowed with costs 
and justice done. The learned Judge should 
undoubtedly have called upon the appellant 
to amend his prayer, and had he done so, it 
would at once have become clear that what 
the appellant was asking for was that the 
decree of the trial Court should be varied in 
this way that the claim for redemption should 
be decreed on payment of a sum of Rs. 271 
only instead of the sum of Rs. 2,121-5-6 found 
by the trial Court. : 

The learned District Judge had to consider 
on March 29, 1940, the report of the Inspector 
of Stamps and he decided that the appellant 
was liable to pay court-fee on Rs. 489-5 in 
appeal. It is not apparent how the learned 
District Judge arrived at this figure but the 
point is not important. The Court proceeded 
subsequently on August 14, to decide the 
appeal, the difference between the court-fee 
due of Rs. 164-5 and that due on Rs. 485-6 
having been made good by the appellant. 
Thereafter the reference made by the Chief 
Inspector of Stamps was received in this 
Court and has now come up for decision. , 

On behalf of the Chief Inspector and in 
support of the reference the learned Assis- 
tant Govt. Advocate has pointed to the deci- 
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‘sion. of a Bench of the Allahabad High Court 
in Anand Gir-v. Rum Nazar Chaube (1937 
A. L.J. R., 1173)(1). In that case a mortgagor 
made an application under s. 12 of the Agri. 
Relief Act for the redemption of his mott- 
‘gage on payment of asum of Rs. 375. The 
Assistant Collector, on an inquiry made 


under the provisions of the Act, decided that: 


‘the amount payable was Rs. 1,101 and direct- 
ed the deposit of the balance within 15 days. 
It was pleased on an appeal to the District 
‘Judge that the mortgagor was entitled to 
redeem on payment of Rs. 375 only. A court- 
fee of annas 12 was paid on the memoran- 
dum of appeal, regarding it presumably as 
‘an appeal from an order. It was held by the 
Bench that the memorandum of appeal does 
not come within the meaning of Art. 11 
‘of the Second Schedule of the Court Fees 
Act, and therefore it must come’ within the 
Provisious of Art. 1 of the First Schedule and 
‘consequently the court-fee had to be calcula- 
‘ed ad valorem. It was held further that the 
value of the subject-matter of the appeal is 

the difference between Rs. 101 and Rs. 375. 
The learned Assistant Govt. Advocate also 
referred to several other cases but in the 
main he very rightly bases his case on the 
‘Court Fees Act itself. Article 2-B of Sch. I, 
‘of the Court Fees Act provides that on a 
memorandum of appeal filed under s. 23, of 
‘the United Prov. Agri. Relief Act, 1934, the 
proper fee is the same fee as would be levi- 
‘able on a memorandum of appeal under 
Art. 1. Article 1 provides that on a memo- 
randum of appeal, not otherwise provided 
for in this Act, presented to any Civil Court 
an ad valorem court-fee is to be paid on the 
amount or value of the subject-matter in 
‘dispute and graded scale is provided accord- 
‘ing to the amount or value of the subject- 
matter. There cannot be the least doubt 
‘that in the present case the subject-matter in 
‘dispute 18 the difference between the sum of 

-Rs, 2,121-5-6 and the sum of Rs. 271. 

- Learned Counsel for the appellant Surjan 
igh has sought to argue that he is not in 
this appeal Talsing any question as to the 
amount which has been decreed on the basis 
of these two deeds of further charge, but he 
48 contesting, he says, his liability under 
these two deeds and he contends therefore 
that the proper court-fee is that which would 
‘be paid in a suit for redemption falling under 
‘the provisions of s. 7 (ix) of the Gourt Fees 
Act. He has relied in support of this con- 
‘tention on a éase of the Judicial Commis- 
D (193) AL J 1173; 173 Ind, Cas. 50; AIR 1938 


4G 
Al. 14; TL R (1937) All. 949; 1937 R D 575: 
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sioner’s Court, Ram Phal v. Deputy Commis- : 
sioner, Bahraich, for Payagpur Estate (12 
O. C., 130)(2). That was a case in which A had 
executed an usufructuary mortgage of his 
property. After A’s death his widow B exe- 
cuted several deeds of further charge. On 
the death of B the reversionary heirs brought 
the present suit to redeem the original mort- 
gage. The Court of first instance held the 
plaintiff liable for payment of the sum due 
on two of the deeds of further charge also. 
The plaintiff appealed on the ground that: he 
was not liableto redeem the two deeds of 
further charge. He valued his appeal at the 
amount due on the original mortgage and 
paid court-fee thereon. It was held by Mr. 
Chamier, J.C. and Mr. Tudball, A. J. C., 
that the court-fee paid being the same as that 
paid on the plaint which entitled him to an 
adjudication on his claim and there being no . 
dispute as to the amount due on the subse- 
quent deeds, the court-fee paid was suff- 
cient. 

Learned Counsel, however, seems to have 
forgotten that Mr. Chamier himself sitting 
with Mr. Evans to decide the case of Basu- 
deo Ban (Mahant) v. Sri Krishan Gir. (13 O. 
O., 62) (3), remarked about the case of Ram 
Phal (the names of which were given incor- 
rectly as Jawahir Singhv. Rajendra Baha- 
dur, though the reference was otherwise 
correct) : Í 

“My notes of that case do not show that any autho- 
rities wero cited by Counsel and it seems that we 
dealt with the case as if the question was not covered 
by authority. After hearing further arguments and 
considering the authorities to which our attention has 
been directed I am of opinion that that case should not 
be followed. It is contrary to the current of authority 
both in this Court and in the Allahabad High Court and 
is likely to cause confusion.”’ 

We find no force in the argument put 
forward by learned Counsel for the appel- 
lant Surjan Singh that he was seeking only 
to get the finding about these two deeds of 
further charge set aside. What he was seek- 
ing was a reduction of the amount on pay- 
ment of which he could redeem the property 
from Rs. 2,121-5-6 to Rs. 271. As the Chief - 
Inspector has very rightly said he was chal- 
lenging the amount of Rs. 1,850-5-6 and that 
was the amount or value of the subject- 
matter in dispute, and he was bound to pay 
ad valorem court-fee under the provisions of 
Art. 1 of Sch. I on that amount. 

We accordingly accept the reference and 
make a declaration under the provisions of 
s. 6-B (2) of the Court Fees Act that the pio- 
per court-fee has not been paid on the memd- 
randum of appeal, in Civil Appeal No. 53 

(2) 12 O C 130; 2 Ind. Cas. 600. ` . 

(3) 13 O © 62; 5 Ind. Cas. 941. ` 
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-of 1939 of thé Court of the District Judge. 
Hardoi, in re: Surjan v. Mashal Singh and 


that the amount of deficiency is Rs. 130-14-0 . 


being the difference between a court-fee of 
Rs. 170 payable on Rs. 1,850-5-6 and 
Rs. 39-2-0 actually paid. -- - > 

We think that the Govt. is entitled to the 
` costs of this reference. The amount of costs 
ordinarily taxable for the fee of Counsel is 


-only Rs. 4-14:0- at most but as the point has’ 


been quite unnecessary and gratutously con- 
tested and a considerable amount of the time 
of the Cotirt and of Counsel for the Crown 
‘wasted on a very petty matter, we allow 
ae costs of Rs. 50 under s. 35 of the Civil 


D; ; . Order accordingly. 





ALLAHABAD ‘HIGH COURT 
| Civil Revision No. 279 of 1940 
January 20, 1941 l 
COLLISTER, J. : 
"Most. Bibi RAM PIARI—APPLIOANT 
versus 


DAYA SHANKER— OPPOSITE PARTY 

_ Contract Act (IX of 1872), s. 23—U. P. Stayed 
Arrears of Rent (Remission) Act (XVIII of 1939)— 
U.P. Stay of Proceedings (Revenue Courts) Act IV 
of 1937)—Judgment-debtor executing bond in favour 
of decree-halder in consideration of latter refraining 
from executing his decree for arrears of rent, before 
passing of U. P. Acts of 1937 and 1939—Considera- 
tion is lawful—Subsequent passing of those acts does 
not make it unlawful—U. P. Act (XVIII of 
1939), if applies to suit on contract in Civil Court— 
U. P. Acts of 1937 and 1939, are not connected with 
arrears irrecoverable at law. 

Where a judgment-debtor has executed a bond in 

favour of the decree-holder before the passing of the U. 
P. Stay of Proceedings (Revenue Courts) Act (IV of 
1937) and U. P. Stayed Arrears of Rent (Remission) Act 
(XVIII of 1939), in consideration for the decree-holder 
refraining from execution of his decree for arrears of 
rent which he could otherwise have lawfully taken 
out. There is nothing unlawful within the meaning of 
s. 23, Contract Act, in the consideration or object of 
that agreement and it cannot bè affected by 
Subsequent legislation barring a suit in the Revenue 
Court for recovery of arrears of rent. 
_ The intention of the Legislature in enacting U. P. 
Stayed Arrears of Rent (Remission) Act, was to remit 
arrears of rent which had accrued prior to Rabi 1344, 
by barring their recovery in the Revenue Courts. The 
provisions of the Act are, therefore, inapplicable to a 
suit on a contract in-a Civil Court unless they can be 
indirectly invoked by means ofsome other provision ‘of 
the law. 

The U. P. Acts IV of 1937 and XVIII of 1939, are 
not concerned with arrears of rent which are irrecover- 
able at law. 4 


C. R. against an order of the Small Cause 
Court, Etawah, dated February 27, 1940. 
Mr. S..N. Seth, for the Applicant. — 
. Mr..M. L. Chaturvedi, for the Opposite 
Party. ` a Cee 


e 
RAM PIARI V. DAYA SHANKER (ALL). - 


427 


'Order.—This is a plaintiffs revision 
under s. 25, Small, Cause Courts Act, from,a 
decree dismissing her suit. The suit was for 
recovery of a sum of money-on a bond dated 


July 4, 1934 which had been executed. by 


the opposite party in favour of the applicant. 
The applicant had obtained a decree for 
arrears of rent against the opposite party, 
which the latter was apparently unable to 
pay; and by agreement between the parties 
a bond was executed under the terms of 
which the opposite party agreed to pay the 
decretal: amount within four years in eight 
instalments. Four of these instalments were 
duly paid, but the applicant was compelled 
to institute a suit for recovery of the re- 
maining four instalments. The suit had been 
dismissed by the Court below. The view of 
the learned Jndge is that by the subsequent 
passing of Acts IV of 1937 and XVIL of 
1939 the consideration for the bond has failed, 


the intention ofthe Legislature being that 


all rents prior to Rabi 1344 should be re- - 
mitted. - aos 

Section 2 of Act IV of 1937 provided inter 
alia that all suits for recovery of arrears of 
rent which had accrued prior to Rabi 1344, 
instituted while the aforesaid section was in 
force, should be stayed for such period as 
the section remained in force. Section 8 of 
Act XVII of 1939-enacts inter alia that all 
suits for reeovery of arrears of rent which 
had been stayed under the provisions of 
Act IV of 1937 shall be dismissed. The last 
mentioned Act received the assent of the’ 
Governor on January 30, 1940 and the suit 
out of which this revision arises was intituted 
on January 24, 1940 while Act IV of 1937 was 
in force. Act IV of 1937 is entitled “U. P. 
Stay of Pyoceedings (Revenue Courts) Act” 
and Act- XVIII of 1939 is entitled “U. P. 
Stayed Arrears of Rent (Remission) Act,” 
and both these Acts relate to suits and pro- 
ceedings in the Revenue-Courts. . The inten- 
tion of the Legislature in-enacting Act XVIII 
of 1939 was to remit arrears of rent which 
had accrued, prior to Rabi 1344 by barring 
their recovery in the Revenue Courts. The 
provisions of the Aĉt are therefore inapplic- 
able to a suit-on a contract in a Civil Court 
unless they can be indirectly invoked by 
means of some other . provision of the law. 
Learned. Counsel for the applicant relies on 
s. 23, Contract Act, which provides that “the 
consideration or object of an agreement is 
lawful unless” inter alia “it is of such a 
nature that, if permitted, it would defeat the 
provisions of any law.” ~~ SR 

The contract was entered into, as I have 
alrèady said, on J uly 4, 1934, several years 
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before these two Acts were passed, and it 
cannot be said that the ‘object or considera: 
tion of the agreement was at that time of 
such a nature as would defeat the provisions 
of any.law. The applicant was perfectly at 
liberty to execute his decree in the Revenue 
Court in 1934; but, in lieu of doing so, he 
allowed the original contract to be novated 
by a bond, which provided for payment by 
eight instalments over a period of four years. 
The decree thus became unenforceable, a 
fresh contract having taken its place. Under 
this contract the opposite party executed a 
bond in consideration for the applicant re- 
fraining from execution of his decree, which 
he could otherwise have lawfully taken out. 
There was nothing unlawful within the 
meaning of s. 23, Contract Act, in the consi- 
deration or object of that agreement and I 
do not see how it can possibly be affected 
by subsequent legislation barring a suit in 
the Reyenue Court for recovery of arrears of 
rent. Moreover, if the contract had not been 
novated in 1934, an application for execution 
would ordinarily have been barred by limi- 
tion by September 21, 1937, the date on 
which Act IV of 1937 came into force; and 
the Acts of 1937 and 1939 are not concerned 
with arrears of rent which are irrecoverable 
at law. In my judgment the view taken by 
the learned Judge is incdfrect. I accordingly 
allow this application and $t aside the 
decree of the Court below and I decree the 
suit with costs in both Courts.- 


s. Application allowed. ` 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 339 
of 1940 
- March 24, 1941 
i _AGARWALA, J. 
JAGDISH CHANDRA DEO DHABAL 
DEB—AprELLant 
VETSUS 
BISESWAR LAL AGARWALLA 
AND OTHERS— RESPONDENTS 

Registration Act (XVI of 1908), s.17 (1) @M— 
Compromise decree creating lease must be registered— 
Estoppel—Consent decree creates estoppel—_Evidence 
Act (I of 1872), s. 114 (d)—Presumption—Couri of fact 
cannot be compelled to raise presiimption in favour of 
any party —Landlord and tenant — Rent, suit for— 
Held on facts that the lease was not valid—Com- 
promsse decree in previous ejectment suit did not 
operate as res judicata—Defendants were not estopped 
by reason. of previous rent suit from alleging that 
plaintiff was not their landlord — Estoppel — Res 
judicata. . J 

A decree embodying a compromise, purporting to grant 
a lease within the meaning of cl. (d) of sub-s. (1), s.'17, 
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Regis. Act is not exempted from registration. 136 Ind. 
Cas. 54 (3), referred to. [p. 430, col. 1.]: 

In the case of a consent decree the parties ‘themselves 
decide the issues in dispute between them in the litiga- 
tion in which that decree is made and they are estopped 
from subsequently challenging the decision at which 
they arrived. Jp. 430. col. 2.] ‘ 

The presumption mentioned in s. 114 (d), Evi. Act is. 
a permissive presumption. A Court of fact cannot be 
compelled to raise the presumption mentioned in that 
section in favour of either party. Jp. 431, col. 1.] 

In 1914, a Padhan of certain estate granted a lease of 
certain land to one G. In the following year G settled 
plot No. 1618 with the father ofthe defendants by means 
of a registered patta and in 1925 the defendants’ father 
executed a kabuliyat in respect of plot No. 1618 in favour 
of the Receiver who was then in possession of the estate. 
In 1929, the plaintiff who was the proprietor of the 
estate sued the defendants for possession of this plot 
alleging that neither the Padhan nor the Receiver had 
any right to settle the land. The suit was compromised 
on August 23, 1930. It was agreed that the defendants 
should retain possession not only of plot No. 1618 but 
also of the other two plots on the terms mentioned in a 
kabuliyat executed by the defendants in favour of the 
plaintiff on August 19, 1930. This kabuliyat evidenced 
the grant of the land fora term of 20 years but was 
not registered. In 1931, the plaintiff sued G to eject 
him from the land leased to him in 1914 including plot 
No. 1618. The suit was eventually dismissed\by the High | 
Court on the ground of limitation. In the meanwhile, 
however, in 1934 and 1935, the plaintiff had obtained 
rent decrees against the defendants on the basis of the 
kabuliyat of 1930. Asa result of the dismissal’ of the 
plaintiff’s suit, G served a notice on the defendants cal- 
ling upon them to take a fresh settlement of plot No. 1618 
from him or to quit this plot. In 1936, the defendants. were 
recorded as tenants under Gin the Record of Rights, In 
1937 the plaintiff sued the defendants for rent of plot 
No. 1618*and other two plots: 

Held, (4) that the kabuliyat of 1930 was not by itself 
sufficient to create a valid lease as there was no corres- 
ponding patta executed by the plaintiff. 136 Ind. Cas. 
54 (3), relied on. [p. 480, col. 1.] - 

(ai) that the compromise of 1930 did not constitute a 
valid lease but even if it constituted. a lease it was 
rendered inadmissible in evidence by s.49, Regis. Act 
for the purpose of proving the lease for creating any in- 
terest under it as it was not registered ; [p. 430, col. 2.] 

(244) that as the defendants compromised the suit of 
1929 by accepting a fresh settlement from the plaintiff it 
may be safely assumed that they accepted the position 
that the settlements of 1915 and 1925 did not confer 
upon them any right to retain the land as against the 
plaintiff; butthe question whether’ the compromise in 
which that suit ended constituted a valid- lease in 
favour of the defendants was not and could not be the 
subject-matter of decision in the litigation of 1929 either 
by the Court or by the parties themselves, and did not 
operate as res judicata on the question which arose in 
this present litigation, namely, whether.the relationshi 
of landlord and tenant existed between the plaintiff an 
the defendants; [p. 430, col. 2; p. 431, col. 1.] ' 

(iv) that the rent decrees of 1934 and 1935 did not 
preclude the defendants from alleging that the relation- 
ship of landlord and tenants did not exist between the 
plaintiff and themselves. [p. 431, col. 1.) 


A. from a decision of the Special Subordi: 
nate Judge.of Chaibassa, dated February-24, 
1940. - 


Messrs. B.C. De'and Ravaneshwar Misra, 
for the Appellant. i Mans 
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- Mr. Narendra Nath Roa. for the Respond- 
ents. 


Judgment.—This is an appeal by the - 


plaintiff from concurrent decisions ~of the 
Courts below dismissing his suit for rent of 
revisional survey plots Nos. 1618, 1618/1953 
and 1621 forthe years 1342 to 1344. The 
material facts are that this land falls within 
the Dalbhüm estate of which the plaintiff is 
the present proprietor. 
of the estate granted a lease of certain land 
to one Gaya Prasad. In the following year 
Gaya Prasad settled plot No. 1618 with the 
father of the defendants by means of a regis- 
tered patta and in 1925 the defendants’ father 
executed a kabuliyat in respect plot No. 1618 
in favour ofthe Receiver who was then in 
possession of the Dalbhum estate. In 1929, 


the plaintiff sued the defendants for posses-, 


sion of this plot alleging that neither the 
Padhan nor the Receiver had any right to 
settle the land. The suit was compromised 
on August 23,1930. It was agreed that the 
defendants should retain possession not only. 
of plot No. 1618 but also of the other two 
plots whose numbersI have given above, 
on the terms mentioned in a kabuliyat exe- 
cuted by the defendants in favour of the 
plaintiff on August 19, 1930. This kabuliyat 
evidenced the grant of the land fora term 
of 20years. In 1931, the plaintiff sued Gaya 
Prasad to eject him from the land leased to 
him in 1914 including plot No. 1618. The 
suit was eventually dismissed by this Court 
on July 15, 1935, on the ground that it was 
barred by limitation. In the meanwhile, 
however, in March, 1934, and February, 
1935, the plaintiff had obtained rent decrees 
against the defendants on the basis of the 
kabuliyat of 1930. As a result of the decision 
of this Court dismissing the plaintiff’s suit, 
Gaya Prasad served a notice on the defend- 
ants calling upon them to take a fresh settle- 
ment of plot No. 1618 from him or to quit 
this plot, in 1938, the defendants were re- 
corded as tenants under Gaya Prasad in 
the Record of Rights. The present suit was 
instituted in 1937. The Courts below have held 
that the plaintiff is not entitled to the rent 
of plot No. 1618 as the defendants had been 
evicted therefrom by title paramount. 
the kabuliyat of 1930 provided a consolidat- 
ed rent for all the three plots covered by it 
the Courts below have nof allowed the plaint- 
iff rent for the other two plots either. 
The.first question that falls for conside- 
ration is whether the defendants are estop- 
„ ped from denying the plaintiff's title to plot 
No. 1618 by reason of the provisions of s. 116 
of the Evi. Act. That section debars a tenant 
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of immovable property, during the continu- 
ance of the tenancy, ‘from denying that the 
landlord had title to the demised property at 
the beginning of the tenancy. If the tenancy 
is still continuing the estoppel must operate 
provided that a valid tenancy was created in 
1930. The first question to be considered, 

therefore, is whether the relationship of land- 
lord and tenant alleged to exist between the 
plaintiff and the defendants has been termi- 
nated by eviction of the defendants by title 
paramount. The Courts below have taken 
the view that in the circumstances that have 
happened, namely, the dismissal of ~the 
plaintiff's suit against Gaya Prasad, the de- 
fendants have in law been evicted from plot 
No. 1618. The Courts below have relied on 
the decision in Alaga Pillai v. Ramaswami 
Thevan (1), in which it was held that evic- 
tion, for the purpose which I am consider- 
ing need not be by actual dispossession of the 
tanant ; but if the true owner is armed with 
a legal process for eviction which cannot be 
lawfully resisted the threat to put him out 
of possession amounts in law to eviction even. 
though the tenant is not actually put out of 
possession. In that case it is to be observed, 

however, that the true owner had armed 
himself with the necessary notice under s. 7 
of the Mad. Land Encroachment Act, 1905, 

in the face of which notice the tenant could 
not have lawfully resisted eviction. The 
case, therefore, cannot be relied upon for 
deciding the question which arises in the 
present appeal. The next case relied upon 
is Ram Chandra Chatterji v. Promotha 
Nath Chatterji (2), in which it was held that 
it is not necessary for the tenant actually to 
go out of possession for the purpose of being 
evicted by title paramount, if, upon-a claim 
being made by the owner of the paramount 
title, the tenant attorns to him or enters inte 
another arrangement for holding under him. 
In the present case, the only evidenceé that 
the defendants attorned to Gaya Prasad or 
entered into any new arrangement for hold- 
ing under him, subsequent to the compro- 
mise of 1930, is that the survey authorities 
have made an entry én the Record of Rights 
that the defendants are holding plot No. 1618 
under Gaya Prasad. It is, I think arguable 
that the entry inthe Record of Rights raises 
a presumption that the defendants are hold- 
ing under Gaya Prasad since the date of the 
entry in 1936. Butas the defendants have 
not averred. that they have attorned to Gaya 


(1) AIR 1926 Mad. 187; 91 Ind. Cas. 1024; 49 ML 
J 742; 1925) M W N 878; 23L W 296. 


9542 35 CL J 146; 63 Ind. Cas. 761; A I R 1922 Cal. 
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Prasat, or entered into any new arrangement 
with him since 1930, -it may be considered 
doubtful whether the entry in the Record of 
Rights can be relied on for this purpose. I° 
propose, therefore, to discuss the second 
question which arises in this case, namely, 
whether there has been a valid lease by the 
plaintiff to the defendants in consequence of 
the kabuliyat or compromise of 1930. In view 
of. the decision of this Court in Sachindra 
Mohan Ghose v. Ramjash Agarwala (8), it 
is' quite clear that the kabuliyat- of August 
19, 1930, is not-by itself sufficient to create 
a valid lease: as there was no corresponding 
patta executed by the plaintiff. - 

It is contended on behalf of the plaintiff- 
appellant, höwever, that the compromise en- 
tered into by the parties in 1930 constitutes a 
valid leae and that by reason of the provi- 
sions of 5. 17 (2) (vi) -óf the Regis. Act this 
compromise did not require registration. I 
am unable to acċept this contention. Under 
s. 107 ofthe T. P. Act a lease for a term 
of years can be created only by a written 
document. Section 17 (1) of the Regis. Act 
requires that certain documents shall be re- 
gistered. These documents are divided into 
five groups enumerated in cls. (a) to (e) of 
s. 17 (1). Clause(d) refers to leases of im- 
movable property from year to year, or for 
any term exceeding one yeat, or reserving a 
yearly rent. It is clear, therefore, thata lease 
for 20 years requires registration. Sub-s. (2) 
of s. 17, however, provides certain excep- 
tions. Among those exceptions is that men- 
tioned in cl. (vi) namely, any decree or order 
of a Court. The exceptions mentioned in 
sub-s. (2), however, apply only to the 
classes of documents mentioned in cls. (b) 
and (c)-of s. 17 (1) and do not apply to 
leases which are mentioned “in cl. (d) 
of s. 17 (1). If it is necessary to refer to 
any authority at all on this point it is 
sufficient to refer to Sachindra Mohan 
Ghose v. Ramjash Agarwala (3), where it 
‘was held that all decrees and orders are 
not excluded from compulsory ‘ registration 
by reason of the provisions of s. 17 (2) (vi) 
but only those are exeluded which partake 
of the character of documents mentioned 
in ëls. (b) and (c) of sub-s. (1) and that, 
therefore, a decree embodying a compromise 
purporting to grant a lease within the 
meaning of cls. (d) of sub-s. (1) is not exempt- 
ed from registration. Fazl Ali, J. who 
delivered the judgment in that case refer- 
ed tothe attempts which had been made 
from time to time to bring leases created 


` (3) A IR 1932 Pat.-97; 136 Ind. Cas. 54; 12 PL UT 
‘871; 11 Pat. 98; Ind. Rul. (1932) Pat. 54. 
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by compromise within cl. (vi) of.-s. re @) 
and observes, 

“It appears to me, therefore, that it is now AN 
late to contend that a decree, even though it operates 
to create a lease, does not require registration under 
s. 17 of the Regis, Act.” 

I must hold, therefore, that if the éom- 
promise of. 1930 constituted a lease if is- 
rendered inadmissible in evidence by s. 49° 
of the Regis. Act for the purpose of proving 
the lease or creating any interest under it. ' 

It is contended, however, on behalf of the 
appellant, that even if this be so, the com- 
promise operates as res judicata between 
fhe plaintiff and the defendants as to the 
relationship of landlord and tenant. Cases 
were referred to in which it. has been held’ 
that although, in the case of a consent decree, 
nothing is “decided by the Court so as to 
attract the provisions of s. 11 of the Civil 
P. ©., yet such a decree operates as an 
estoppel to the same extent as a decision 
of the Court does in a contested litigation. 
This proposition is of course not disputed. It 
may be conceded that in the case of a con- 
sent decree the parties themselves decide the 
issues in dispute between them in the litiga- 
tion in which that decree is made and that: 
they are estopped from subsequently challeng- 
ing the decision at which they arrived: 
Applying that principle to the present case. 
the position is that the question on which’ 
the parties were at issue in the suit of 
1929 was whether the defendants in that 
suit were entitled to retain possession of 
Flot No. 1618 by reason of the settlement of 
it with them by the Padhan in 1915 or 
“by the Receiver in 1925. As the defendants. 
compromised that suit by accepting a fresh 
settlement from the plaintiff it may be 
safely assumed that'they accepted the posi- 
tion that the settlements of 1915 ‘and 1925 
did not confer upon them any right- to 
retain the land as against the piaintiff; but 
the questicn whether the compromise in . 
which that suit ended constituted a valid 
lease in favour of the defendants was not 
and could not be the subject matter of deci- 
sion in the litigation of 1929 either by the 
Court or by the parties themselves. Much 
stress, however, was laid on the decision in 
Secretary of State for India in Cowncil 
v. Atteendranath Das (4). The head-note 
in that case is as follows: aes 

“A decree passed by consentis as effective a bar to. 
a subsequent suit as one passed on contest, not only with. 
reference to the conclusions arrived at in the previous. 
suit, but. also with regard to every step in the 
process of reasoning on which the said conclusions 


are founded. By ‘every step in the -process of reason- ~ 
ing’ is meant the findings onthe essential facts on 


(4) 63 C 550. 
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which the judgment or the. ultimate conclusions are 
founded.” 


As. I kave already indicated the con- 


clusion which must be, taken to have been 
arrived at in the litigation of 1929 is that 
the defendants were not entitled to retain 
possession of plot 1618 by virtue of the 
settlements of 1915 ‘and 1925./ Neither the 
kabuliyat of 1930 nor the compromise of 
that year can be described as a step in the 
process of reasoning by which this conclu- 
sion was reached. In my view, therefore 
the kabuliyat of 1930 did not constitute a 


valid lease in favour of the defendants, the. 


compromise of the year is not admissible 
for the purpose of proving a lease to the 
defendants, and does not operate as res 
judicata on the question which arises in this 
litigation, namely, whether the relationship 
of landlord and tenant exists between the 
plaintiff and the defendants. 


The learned Advocate for the plaintiff- 
appellant relies on the rent decrees of 1934 
and 1935 as constituting res judicata on 
the relationship of landlord and tenants 
between the plaintiff and the defendants. 
He referred to the decisions in Hiranmoy 
Kumar Shaha v. Ramjan Ali Diwan (5) 
Raj Kumar Boy v. Alimuddin (6) and 
Muhammad Gauhar Ali v. Samiruddin 
Sheikh (T). The effect of these decisions is 
that a decree in a suit for rent is conclu- 
sive between the parties, that the relation- 
ship of landlord and tenant existed at 
the time that the decree was passed 
and that by reason of the presump- 
tion mentioned in s. 114 (d) of the Evi. 
Act it may’ be presumed that that relation- 
ship cdntinued until it is shown by evi- 
dence that it discontinued. The presump- 
tion mentioned ins. 114 (d) is a permissive 
presumption. A Court of fact cannot be 
compelled to raise the presumption mention- 
ed in that section in favour of either party, 
and in the present case the Courts below 
have not raised the presumption in favour 
of the plaintiff. Furthermore, the entry in 
the Record of Rights of 1936 showing the 
defendants as tenants under Gaya Prasad 
is a piece of evidence pointing to the con- 
trary conclusion.. I, therefore, hold that 
the rent decrees of 1934 and 1935 do not 
preclude the defendants from alleging that 
the relationship of landlord and tenants 
does not now exist between the plaintiff 
and themselves. mM 


(5) 20 © W N 48; 29 Ind. Cas. 694; A I R 1916 Cal, 
357 a 


(6) 170 W N 627; 16 Ind. Cas. 911. 
(7) 13 C W N 32, 


RAMABAI SHRINIWAS. TV, GOVENMENT OF BOMBAY (BOM) 


431 
In the'result my conclusion is that the suit 
has been rightly decided by the Courts. 


„below and the appeal must be disrhissed. 
with costs. ` A> dn i a 
8. Appeal dismissed. — 


| 
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BOMBAY HIGH COURT ee 
Cross-First Appeals Nos. 204 and 275 of 1937- 
and Civil Applications Nos. 1040 of 1937 - 
and 9 of 1939 f i 
November 8, 1940 ` 
Braumont, C.J. AND SEN, J. | h 
RAMABAI SHRINIWAS NADGIR— | 
APPELLANT ý 
Versus : 
GOVENRMENT or BOMBA Y— 
RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 53—. 
Watan property—Whether property inherited by son 
—Evidence Act (I of 1872), s. 21—Admission by party 
in pleading in one suit—Whether binding on him in 
other suit. 4 
Watan property is not tobe regarded as property in- 
herited by the son, so as to expose it to liability to exe- 
cution under s. 53, Civil P. ©. 151 Ind. Cas. 151 (1), 
151 Ind. Cas. 207 (2) and Jagjivandas v. Imdad Ali 
(3), relied on. Ak 
A party is not bound by an admission in his plead- 
ing except for the purposes of the suit in which the. 
pleading is delivered. It frequently happens that a 
party is prepared in a ‘particular suit to deal with the 
case ona particular ground and to make an admission, 
but that adimissiop isnot binding in any other suit, and 
certainly not for all time. 


Messrs. J. C. Shah (in No. 204) and R.. 


A. Jahagirdar, The Govt. Pleader (in 
No. 275), for the Appellant. ; 
Mr. R. A. Jahagirdar, The Govt. Pleader: 


(in No. 204), for the Respondent. 

Messrs. K. R. Bengeri, H. C. Coyajee ‘and. 
J. C. Shah, (in No. 275), for Respondents. 
Nos. 1 and 2, respectively. 


Beaumont, C. J.—These are two cross- 
appeals against an order made by the First: 
Class-Subordinate Judge of Dharwar. “An 
order was made by the Privy Council in 
certain litigation that costs should be paid 
by the defendants, who were the Secretary’ 
of State for India, and defendants Nos. 1 to3 
in this suit, or their predecessors. The Secre- 
tary of State for India ultimately paid those 
costs in full, and then- he filed this suit to- 
recover contribution from his co-defendants, 
and a.decree was passed:on November 26, 
1934, directing contribution. In the case of 
defendant No. 3, it had been stated. by ah 
amendment of the plaint that the original 
defendant had died, and his son, :defendant 
No. 3, was held to be liakle to the extent of 
the property he got inherited from his father. 
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‘The Secretary of State for India then took 
-out the present darkhast in order to execute 
the-décree against the three defendants. The 
‘contention of all the defendants was that the” 
lands sought to be attached were watgn 
lands, and that they could not be attached 
by virtue of the protection afforded under 
‘s. 13, Watan Act. 

. As against defendant No. 1, the learned 
Judge held, in view of certain admissions 
-made by that defendant in the witness-box, 
that the lands which were sought to be at- 
tached were not watan lands. In the case 
‘of the other two defendants, he held, basing 
this decision on the Record of Rights, that the 
lands were nadgirki watan lands. I am not 
‘quite sure whether he merely meant to hold 
ithat the lands of defendant No.1 were not 
‘shown on the Record of Rights as nadgirki 
watan lands, or whether he meant to hold 
that the admission of defendant No. 1 would 
rebut the presumption arising from the entry 
in the Record of Rights that they were 
madgirki watan lands.’ I am rather disposed 
to think that there is no distinction between 
the lands held by defendant No. 1 and the_ 
lands held by defendants Nos. 2 and 3. 
However, having held that the lands of de- 
‘fendants Nos. 2 and 3 were watan lands, it 
“was then necessary to establish that they had. 
‘been assigned as remuneration for services 
under s. 23, Watan Act, becauge, unless they 
‘had been so assigned, the protection afforded 
by s. 18 does not arise. 

` There is really no evidence on the record 
to show that any of these lands had been 
-assigned under s. 23 as reward for services. 
‘The learned Judge, in the case of defendants 
Nos. 2and 3, held that Govt. were ‘bound 
‘by an admission in their written statement 
filed in the original suit of 1913%n which the 
‘costs were incurred, and that by that ad- 
mission Govt. had acknowledged that the 
lands had been assigned as reward for ser- 
wices; but the learned Judge’s view on that 
point is clearly wrong. A party is not bound 
by an admission in his pleading except for 
‘the purposes of the suit in which the plead- 
‘Ing is delivered. It frequently happens that 
a party is prepared ina particular suit to 
deal with the case on a particular ground 
and to make an admission, but. that admis- 
sion is not binding in any other suit, and 
certainly not for all time. Govt, may have 
‘known much less about the position in 1913 
than they know now. If they had pleaded 
erroneously in the suit of 1913 and had dis- 
-covered the error in fime, they: could have 
amended the pleading, and it, would be a 
Strange thing to hold that, after the suit had 
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been disposed of, and the chance to amend 
the pleading had gone, Govt. were bound for 
all ‘time by their admission. ` In my opi- 
nion there is no evidence on record that the 
lands of any of the defendants had beer: as- 
signed by the Collector under’ s. 23, Watan 
Act and that, therefore, the protection afford: 
ed by s. 13 came into operation, ` 

But, in the case of defendant No. 3, there 
is a seperate defence. As I have pointed out, 
the decree sought to be executed provides 
that he is liable to the extent of the property 
he got inherited from his father, and of 
course, the executing Court is bound by the 
decree. Therefore if he inherited this watan 
property from his father, that property is 
hable. But on the authority of the cases, to 
which the learned trial Judge referred, viz. 
Vithaldas v. Shrinivasrao (1), Vishvanath 
v. Keshavbhat (2) and Jagjivandas v. 
Imdad Ali (3), it is, I think, established that 
a son does not inherit watan property from 
his father at any rate to the extent of mak- 
ing that property liable for the’ father’s 
debts. As was pointed out by this Court in 
Vithaldas v. Shrinivasrao (1), to hold that 
watan property was liable-for the father’s 
debts, like other property of a Hindu father, 
would really be to go behind the: prohibition 
contained in s. 5, Watan Act, which prevents 
a watandar from alienating or mortgaging 
watan property beyond the term of his own 
life. The learned Govt. Pleader seeks to dis- 
tinguish the cases of Vithaldas v. Shriniva- 
srao (1) and Vishvanath v. Keshavbhat (2), 
on the ground that the decrees in these cases 
were ordinary money. decrees against the 
father, whereas here there is an express 
provision that the decree may be executed 
against the property of the father inherited 
by the son; but that does not really carry 
the matter any further, because in my view 
the effect of the decisions of this Court is to 
show that watan property is not to be re- 
garded as property inherited by the son, so 
as to expose it to liability to execution under 
s. 53, Civil P. ©. Whether it can be regard- 
ed as inherited for other purposes, it is not 
necessary for us to consider, I think there- 
fore that the learned Judge’s decision was 
right as to defendant No. 3. -~ 

In the case of defendant No. 1, I think 


that his decision was also right, although I 


hase my opinion on different grounds from 
those which appealed to the learned J udge. 


We are told that defendant No. 1 has died 
(1) 36 Bom. L R 169; 151 Ind. Cas. 151; A I R 1934 


,Bom. 116; 58 B 218; 7 RB 48. 


(2) 36 Bom. LR 181; 151 Ind. Cas. 207; AIR 1934 
Bom. 119; 58 B 273; 7R B 51. - | 
B8)6B 211. Sk 
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since the date of the decrée appealed from 
and that his widow has been: brought on 
record. Of course,.a,question may arise in ° 
execution how far the property can be at- 
tached as against the widow of defendant 
No. 1, but we are not concerned with that. 
The appeal of defendant No. 1 must be dis- 
missed, because the decree only dealt with 
his liability during his lifetime. The result 
will therefore .be that the appeal of defen- 
dant No. 1 will be dismissed with costs, and 
the appeal of Govt. First Appeal No. 275, 
will be allowed with costs as against defen- 
dant No. 2 but, dismissed with costs as 
against defendant No.:3 in proportion to the 
chaims.of defendants Nos. 2 and 3. 

_ Sen, J.—I agree. 


5. Order accordingly. 


: PATNA HIGH COURT 
_* Civil Revision No, 362 of 1940 
. March 18, 1941 
FAZL Att, J. 
HARI KANT JHA—PETITIONER - 
versus `- 7 
. NATHU CHOUDHURY AND ANOTHER— 
- OPPOSITE PARTY - 
‘Negotiable Instruments Act (XXVI of 1881), s. 20 
—Stamped-and -signed paper delivered to person— 
Power of such person to complete it: in favour of any 
person—Promissory .note—Stamped and signed paper 
delivered by defendant to a person—Suit by plaintiff 
on hand note—Defendant producing receipt executed 
by such person — Question whether “hand note was 
completed in ‘favour of plaintiff at date of receipt is 
one of fact. - foo 
Section 20 of the Negotiable Instruments Act gives 
general authority to a person to whom a-stamped and 
signed paper is delivered to convert’ it into a negotiable 
instrument payable to any specified person and accord- 
ingly it is open to a person receiving a blank inchoate 
instrument to complete it in favour of any person besides 
himself. 186 Ind. Cas. 809 (1), referred to. . i 
A hand-note is certainly a negotiable document, but, 
if it is found as a fact that it was never negotiated that 
would alter the situation. Where the defendant had 
delivered a stamped and signed -paper to a person, the 
question as to whether. at the time when the payment 
was made by the defendant under a receipt purported to 
have been executed by such person, the, hand note had 
already beon completed in favour of the plaintiff who has 
brought a suit on the hand note, is a question of 
fact. 4 


C. R. from an order of the’ -Small Cause 
Court Judge of Darbhanga, dated March 
6, 1940. : : 

Mr. Rati Kant Chaudhury; for- the Peti- 
tioner. vee are 
_ Mr. R. P..Jaruhar, for the Opposite Party. 

Order.—This is an application -under 
s. 25 of the Small Cause Court Act? impugn- 
194—55 & 56 
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ing the judgment and decree’ of -the, Small 
Cause Court Judge of Darbhanga dismissing 


a suit brought by the petitioner for’ the, re- 


covery of a sum of Rs. 265 odd on the basis. 
of a hand note said to have been executed on 
Katick 12, 1334 Fasli by the opposite party in. 
his favour. The defence in the suit was that 
the hand note in question had been executed 
not in favour of the plaintiff, but in favour of 
his relation Ram Bahadur. Jha and that it 
had been satisfied by the payment of. a sum 
of Rs. 250 to Ram Bahadur Jha in Fagun 
1346. The learned Small Cause Court Judge 
after considering the evidence came to the 
conclusion that the defendants had not taken 
any loan under the hand note in suit from 
the plaintiff, but they had taken a loan from 
Ram Bahadur Jha and the loan had been 
satisfied as alleged by the defendants. The 
learned Judge in discussing the évidence 
referred .to certain minute ` discrepancies 
which, if they had stood alone, would not 
have been considered by me to be sufficient: 


‘to warrant the- dismissal of the plaintif’s. 


suit. Again, the -finding of the learned: 
Small Cause Court Judge that the hand note 
in question had not been executed in favour’ 
of the plaintiff but that certain blank papers’ 
containing the signature and the thumb im- 
pression of the defendants had been made over: 
to Ram Bahaglur Jha was also not sufficient. 
to dispose of the suit because as was pointed: 
out in Hriday Singh v. Kailash Singh (1), 
s. 20 of the Negotiable Instruments Act gives. 
general authority to a person: to whom a 
stamped and signed paper is delivered to 
convert it into a negotiable ‘instrument pay- 
able to any specified person and accordingly 
it is open to a person receiving a blank in- 
choate instrtiment to complete it in favour of- 
any person besides ‘himself. The principle 
underlying this decision is that the authority 
ofa person to whom a’stamped and signed’ 
paper is delivered to complete it in favour 
of another person cannot be challenged when 
the defendant himself chooses to send the 
instrument into the world in a form showing 
that the document is*a hand note. But the 
matter does not rest there, In the present 
case the defendants produced a feceipt- (Ex. 
A) which purportéd to have been grantéd by 
Ram Bahadur Jha to them in Satisfaction of 
a loan under a hand note. It is recited in 
this document that the sim had been receiv- 
ed in- full payment of the principal and 
jnterest on the basis of a hand note bearing 
4he same date as the hand note in suit.” It is 
(1) 1940 P W N 874; 186 Ind. Cas. 809; 12-R P 532; 
ae 'R 398; 19 Pat, 404; A I R 1940 Pat, 377; 21 P L T 
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-further recited that as. the hand note was 
‘missing Ram Bahadur Jha had to grant- the 
receipt in order to protect the defendants. ° 
‘The learned Small Cause Court Judge. has 
ound as a fact that the receipt was granted 
in discharge of the hand note in suit which 
had been given to Ram Bahadur Jhain an 
incomplete form: This finding cannot in the 
‘state of the evidence on the record be said to 
be one which the Court was not entitled to 
arrive at. < In my opinion this finding con- 
cludes the matter and Iam unable in. revi: 
sion to hold that it is not correct. ` ae 
< It may be stated that Mr. Choudhury plac: 
ed great reliance on the following observa- 
tions made by Agarwala, J., in the decision 
to which reference has been made :— ` ` 
£ “Thedefendant in the present suit also pleaded that 
he had made certain payments to Shamnandan Prasad 
Singh in.respect of the amount for which he is now 
Zuei: Ih a suit by the payee of a hand note against 
thè drawer the defence that payments have been | made 


to'some one who is not the payee.cannot be taken into 
consideration. Sees. 78, Negotiable Instruments Act.” 
.In-my opinion these observations do not 
apply to this case on the findings ‘arrived at. 
by the learned Small Cause Court Judge. In 
this case the view taken by the learned 
Judge seems to have been that the hand note 
never changed ‘hands and that it always rê- 
mained the. hand note of Ram Bahadur Jha. 
A- hand note is certainly a negotiable docu- 
ment, but if it is found asa fact that it was 
never negotiated that would alter the situa- 
tion.. The question ds to whether at the time. 
when the payment was made under Ex. A 
the hand note had already been completed in 
favour of the plaintiff is a question of fact, 
and in-the absence of any finding on the 
point I do not think that the decision to 
which reference has been made can be of any 
help to the plaintiff. In these circumstances 
the application fails and is dismissed. In the 
circumstances of the case. there will be no 
order as to costs. 

Pg eae yg ‘Appeal dismissed. 





` MADRAS HIGH COURT 4 
Civil Revision Petition No. 214 of 1937 
i December 8, 1939 j 
MOCKETT, J. ` 
BONDA SUBBA RAO—PLAINTIFF 
: — PETITIONER 
2 Versus 
KANDREGULA NARASIAH— 
DEFENDANT— RESPONDENT ' 
Civil Procedure Code (Act V. of 1908), s. 15—Swit 
triable both by Village Court and District .Munsif— 
S. 15 does not apply to such suit—Limitation Act LX 
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of 1908), 5. 4—Suit triable both by Village Munsif 
and District Munstf—Limitation expiring during 
vacation of latter Court and suit filed on first opening 
day—Former Court open during laiter’s vacation— 
Suit, if within time—Madras Village Courts Act (I 
of 1889), ss. 13,20. -7 g 4 

The District Munsif’s Court is regulated by the pro- 
visions of the Civil P. C. The Court of the Village 
Munsif is not: The procedure of the Village ‘Courts is 
very special and decidedly of comprehensive charaeter: 
However, although the provisions of the Lim. Act will 
apply to suits under the Village Courts Act, (s. 20) there 
is no provisionapplying the Civil P. C., to such suits. 
Hence where'a suit is triable both by the Village 
Court and the District Munsif s. 15, Civil P. C., ‘has 
no application in such a case and thé suit- can beiin- 
stituted in any of those Courts. 31 Ind. Cas. 99 (1), re- 
ferred to. - ‘ : sie 
“The Court ought not to imply that a litigant should 
be deprived of his right to go to a normal Court subject 
to normal procedure because a Court of a very special 
nature, the village Court, happened to be open to him. 


-To take away the right giyen by the Lim. Act requires, 


some more substantial basis than implication. 

Where, therefore, a suit which istriable by both by 
the Village Munsif andthe District Munsif and the 
limitation for which has expired during long vacation 
of District ‘-Munsif’s Court, is instituted in that 
Court on thé opening’ day of “that Court, the suit 
is within limitation under s. 4, Lim. Act. It 
js not barred by limitation merely because the Village 
Munsif’s Court was open during vacation of the Dis- 
trict Munsif’s Court and the suit could have been in- 
stituted there, because, prima facie the plaintiff is en- 
titled to sue inthe District Munsif’s Court and there 
is no compulsion to go to the Village Munsif’s Court. 


CO. R. P. under s. 25 of Act IX of 1887 
praying thé High Court to revise the decree 
of the Court ofthe District Munsif of Rama- 
chandrapur in 8. C. S. No. 162 of 1936. ~- 


Mr. M. Bapiraju, for the Petitioner. i 
Mr. M. S. Ramachandra Rao, for ‘the 
Respondent. ; 


._.Order.—A short point is raised in this 
petition on which there is no authorify 
whatever. The plaintiff petitioner sued the 
defendant on a balance of a promissory note 
for Rs. 20. The promissory note is -dated 
July 5, 1927, renewed by payment on June 
13, 1930 and again on June 12, 1933, so that 
it would become barred on June 12, 1936. 
The District Munsif’s Court of Ramachandra- 
pur was closed for the. long vacation froin 
May 9, 1936 to June 19, 1936. The 20th was 
a penultimate Saturday and the 2156. was a 
Sunday and so the petitioner filed the suit 
on June 22, 1936. Itis not contended that 
under ordinary circumstances the suit would 
not be within time; but the point was taken 
before the learned District Munsif that this 
was a suit which is cognizable by a village 
Court under s. 13, of the Mad. Village 
Courts Act. -That is so. It is- therefore, 
argued that this suit could have been filed i 

the-Court of the Village Munsif which was 
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open during the. vacation of the Court of the 
District Munsif and that it became barred on 
June 12, 1936, and any period. subsequent 
thereto is ‘not available.to the plaintiff. The 
District Munsif took the view that the plea 
of limitation on which the defendant relied 
before him was well foùnded. He rested 
that.finding on the fact that normally the 
suit ought to have been filed in.the Village 
Court and simply because the suit is barred 
by time the plaintiff cannot take advantage 
of the concurrent jurisdiction of this Court to 
try suits which are primarily triable: by 
Village Courts. .Before me reliance has 
been placed by both sides on s. 20 (A)-of the 
Mad. Village Courts Act which states that 
ifa suit which is.triable by Village Court is 
instituted in the Court of a District Munsif, 
he may, unless sufficient reasons.exist to the 
contrary, transfer it to the Village Court. I 
may also refer to. sub-s. (2). . It is. argued 
that the spirit of the act is that suits of -this 
value should in the first place bé'tried under , 
the Village Courts Act. There are of course 
two great differences between the two ‘tribu- 
nals.: The District Munsif's. Court is regu- 
lated by. the. provisions of the Civil P..C. 
The Court of the Village Munsif is not. “The 
latter view seems to me to. be the effect of 
the-décision in Augustus Brothers v. Fer- 
nandez (1). If that is so I think it is right 
not to apply s. 15, Civil P. C.to a suit of this 
sort.: Section 15, Civil P. C. says “Every suit 
shall be instituted in the Court of the lowest 
grade competent to try it” and I think that 
must refer to Courts subject to Code. The 
procedure of the Village Courts is very special 
and decidedly of comprehensive character. 
I notice, however, that although the provi- 
sions of the Indian Lim. Act will apply to 
suits under the Village Courts Act (s. 20) 
there is no provision applying the Civil P. C. 
to such suits. : 
The point which I have to decide appears 
to have behind it no authority—that I have 
already indicated—and I must, therefore, 
decide the question asa matter of first im- 
pression after hearing the interesting argu- 
ments of learned Counsel on either side. In- 
the absence of authority I do not consider 
that the period allowed by s. 4 of the Lim. 
Act was intended to be cut down. I do not 
think that I ought to imply that a litigant 
should be deprived of his right to go. to a 
normal Court subject to normal procedure 
because a Court ofa very special nature the 
Village Court, happened to be open to him. 
To take away the right given by the Lim. 
(1) 29 M L J 474; 31 Ind. Cas. 59; 2G wW 890; 18 M 
L T 377; (1915) M W N 765; A I R 1916 Mad. 544. ` 
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Act. requires, I think, some more ‘substantial 
basis than implitation.. Prima fdcie ‘the 


‘plaintiff is entitled to sue in the*District 


Murisif’s'Court. There is. no” compulsion to 
go to, the “Village Munsif’s Court, prima 
facie owing to the long vacation of the: Dis- 
trict Munsif’s Court and the’ dates’ of. the 
promissory note. the plaintiff was entitled 
“under’s. 4 of the Lim. Act to wait until 
June 22, before filing the suit. In the 
absence of authority I see no reason why that 
right should’ be curtailed = 2 

. The result.is in my view this petition 
should be allowed with costs in this Court ; 
but in the lower Court each side will bear its 
own costs. The matter will go back for de- 


` cision by the District Munsif. It will be open: 


tothe defendant to raise any. point other 
than the point that the plaintiff had agreed 
to give up his claim which has already been 
‘decided. The-defendant indicates that he 
will rely uponthe terms of the Mad. Agri. 
Relief. Act.. co %. ie 


g Petition allowed. f 
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NU ÅGARWALA, J. > . f 
NEHAL; KHAN--DEFENDANT—APPELLANT 
KP ; . , - versus aS “ 

FELU DOME AND OTHERS—RESPONDEN'YS 
: Chota Nagpur Tenancy- Act .(VI of 1908) 
ss. 208, 213, 258—Decree obtained against some ten- 
ants:of holding only—Order of sale of holding in 
execution is void—S. 208 does not authorise such 
sale—S. 213,” applicability of, wheré sale is challeng- 
ed on ground of being. void for want of jurisdiction 
in executing Court—Decree effective only against 
part of tenancy interest—Sale of holding in execution 
is nullity—Suit by tenant not impleaded in rent suit 
for declaration of title to land is not barred by s. 258 
—Sale under s. 208 entirely without jurisdiction 
Effect—Prattice—Suit for declaration of plaintiffs 
title’ to.land sold in execution of rent decrée to which, 
he was not made party, against auction-purchaser— 
It cannot be dismissed merely because: some of. per- 
sons having interest in holding were not impleaded— 
Limitation Act TX of 1908), Art. 12—Apoplicabdiliz 
to sutt- for: declaration that plaintif’s` interes 
is not affected by sale where sale is nullity, >? 

Section 208, Chota Nag. Ten. Act does not añtho- 
rise the`sale of'a holding inexëcution ofa decree ob- 
tained against some only of the tenants of the holdin 
and anorder directing the sale of the holding ee 
cution of such a decree is void and without jurisdic’ 
tion. 142 Ind. Oas. 781 (3) and 148 Ind. Ces. 168°(2y 
(4), relied on. : 

Séction 213, does not apply where the. sale is 
challenged’ not on the ground of any “irregularity” or 
fraud im publishing or conducting it but of the ground 
that itis void for want of jurisdiction in the exeent- 
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ing Court. No application is needed to set aside a 
null sale, When a decree is effective against only a 
part of the tenancy interest, a sale held in execution of 
it is entirely without jurisdiction. and does not. affect 
the interest of any of the judgment-debtors. Where 
one ofthe tenants of a holding is not impleaded if 
the suit for rent, a part ofthe tenancy interest is not 
represented in the suit and the decree obtained in the 
suit does not affect the interest of the ténant not im- 
pleaded and the sale held in execution ofthat decree is 
a nullity, A suit brought by such tenant for declara- 
tion of his title to the land is not, therefore. barred by 
s. 258. 148 Ind. Cas. 168 (2) (4), referred to. 

Where a sale unders. 208is entirely without juris- 
diction it does not affect the interest of any of the 
judgment-debtors even though the sale of their interest 
under s. 210 (b) might be valid. 148 Ind. Cas. 168 
(2). (4), followed. 

Where one of the tenants who was not impleaded in 
a suit for rent of the holding, brings a suit subsequent 


to the sale of the holding in execution, against the 
o auction-purchaser, for declaration of his title to the 


. land,. so far as the plaintiff and the auction-purchaser 
are: concerned, the suit cannot be defeated merely on 
ithe., ground that some persons who might possibly have 
an interest in the holding are not made parties though 
“the decision is not binding against such persons. 

“Where a sale held-in execution of a rent decree was 
valid Art. 12 Limi. Act applies but if the sale is a nullity 
there is no occasion to set it aside and a suitfor a mere 
declaration that the plaintiffs’ interests are not affected 
by it, is not governed by Art. 12. Moti Lal v. Kar- 
rab-ul-din (D), relied on, 113 Ind. Cas. 681 (2), referred 
to, 


A. from a decision of the Subordinate 
Judge of Dhanbad, dated January 17, 1940. 

Mr. N. N. Roy, for the Appellant. 

Mr. U. N. Banerji, for the Regpondents. 


Judgment.—tThis appealis by defendant 
No. 1 and arises out of a suit relating- to land 
which belonged to the ancestor of the plaint- 
iffs and the pro forma defendants. At a pri- 
vate partition it was allotted to the grand- 
father of the plaintiffs. In the Record of 
Rights published in 1925, it was recorded in 
the names ofthe plaintiffs and the pro forma 
defendants. The landlord, defendant No. 2; 
sued: for the rent of the holding impleading 
all the persons whose names were recorded 
in the Record of Rights, except plaintiff No. 
2, and obtained a decree for Rs. 37-4. In 
execution of this decree the holding was put 
up. for sale and was purchased by the appel- 
lant for Rs. 45 on July 31, 1934. Plaintiff 
No. 2 then applied to sef aside the sale. The 
application purported to be under s. 213 of 
the Chota Nagpur Tenancy Act and was re- 
jected. The present suit was instituted by 
the plaintifis on September 10, 1937, fora 
declaration of their title to the land and con- 
firmation of possession on the ground that the 
decree and sale in execution of it were null 
and void as plaintiff No. 2 was not implead- 
ed in the suit. It has been found that the 
appellant, the auction-purchaser at the exe- 


cution sale, obtained delivery of possession. 
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The plaintifis have, therefore, been given 
the declaration which they sought and decree 
efor recovery of possession, the appropriate 
court-fees having been paid on the plaint. 

The first question that. arises is whether 
the plaintiffs’ suit is barred by limitation. It 
is contended on behalf of the appellant that 
the suit is governed by Art. 12 of the Lim. 
Act and is, therefore, barred. That Article 
applies inter alia to a suit to set aside a sale 
in pursuance of a decree or order of a Col- 
lector or other officer of revenue, and pro- 
vides a period of limitation of one year 
from the .date of the confirmation of the sale. 
Tf the sale was a valid sale, there is no doubt 
that this article applies and the suit is barred 
by. limitation; but if the sale is a nullity there 
is no occasion to set it aside and a suit fora 
mere declaration that the plaintiffs’ interests 
are not affected by it, is not. governed by 
Art. 12: see Moti Lal v. Karrab-ul -Din (1). 
Reference is made to the observations by 
Ross, J. tothe contrary in Raje Baldeo Das 
Birla v. Lal Nilmaninath Sahi Deo (2), 
Fazl Ali, J. does not appear to agree with 
these observations and they were unnecessary 
for thé purpose of deciding that case. As 
the matter is governed by the decision of the 
Privy Council the suit must be held to be 
within time if the sale was a nullity. It was 
also contended that the present suit, if dec- 
reed, affects the order for sale Passed by the 
Deputy Commissioner under s. 208 (1) in 
execution of the decree and that ass. 208, 
falls in Chap. XVI, s. 258, is a bar to the 
suit. Section 208, does not authorise the sale 
of a holding in execution of a decree obtain- 
ed against some only of. the tenants of the 
holding and an order directing the sale of the 
holding in execution of such a decree is 
void : see the decisions in Jagdishwar Dayal 
Singh v. Pathak Dwarka Singh (8), and 
Raja Sri Sri Jyoti Prasad Singh Deo Bahas 
dur v. Tara Sankar Chatterji (4). 

The next contention is that as plaintiff 
No. 2 applied to set aside the sale under 
s. 213, and his application was rejected, a: 
bar to the maintainability of the suit is creat- 
ed by the operation of s.258. So far as it-is 
material to the present case, that section pro- 


(1) 24 I A 170; 25 C 179, (186); 1 C W N 639; 7 Sar. 
299 (P O). 


(2) 8 Pat. 122 ae 113 Ind. Cas. 681; 9 P L T 627; 
A IR 1928 Pat. 615. 

(3) 12 Pat. 626; 142 Ind. Cas. 781; Ind. Rul. (1933) 
P C108; 17 R D 334; ‘LR ILA 272 Cr.; Gi ML J 
590; 14 P_L T 289; A I R 1933 P C 122; 37 LW 767; 
ae W N 629; 590 L J 412; 4938) MW N 522 

(4) 12 Pat. 799; 148 Ind. Cas. 168 ey i4 PLT 670; 
AIR 1933 Pat. 537; GR p 421. 


T941, 
vides that : - | f 

“No suit shall be entertained inany Court to vary, 
modify or set aside; either directly or indirectly, any 
decision, order or decree of any Deputy Commissioner* 
ôr Revenue Officer in any suit, application, or proceed- 
ing under Chap. XVI, of the Act, except on the ground 
of fraud or want of jurisdiction, and that ‘every such 
decision, order or decree’shall have the force and effect 
ofa decree of a Civil Court in a suit between the parties 
and, subject to the -provisions of the Act relating to 
appeal, shall be final,” 

If the decision of the Deputy Commissioner 
on the application of plaintiff No. 2 wasa 
decision under s. 213, (which falls within 
Chap. XVI), the present suit was clearly 
barred and since the decision has the effect 
of a decree of a Civil Court it would be con- 
clusive between the parties; but s. 213, mere- 
ly relates to an application to the Deputy 
Commissioner to set aside an execution sale 
onthe ground of material irregularity or 
fraud in publishing or conducting it. The 
section does not apply where the sale is 
challenged not on the ground of any irregu- 
larity or fraud in publishing or conducting 
it but on the ground that it is void for want 
of jurisdiction. in the executing Court. No 
-application is needed to set aside a null sale. 
It has been held in Raja Sri Sri Jyoti Pra- 
sad Singh Deo Bahadur v. Tara Sankar 
Chatterji (4), that when a decree is effective 
against only a part of the tenancy interest 
a sale held in execution of it is entirely with- 
out jurisdiction and does not affect the inte- 
rest of any of the judgment-debtors. In the 
present case as plaintiff No. 2 was not im- 
pleaded in the suit for rent a part of the 
tenancy interest was not represented in the 
suit and the decree did not affect the interest 
of plaintiff No. 2. Accordingly, the sale held 
in execution of that decree was a nullity. 

The next contention on behalf of the ap- 
pellant is that at least the right title and 
interest of the tenants other than plaintiff 
No. 2 passed by the execution sale. In Raja 
Sri Sri Jyoti Prasad Singh Deo Bahadur v. 
Tara Sankar Chatterji (4), it was held that 
where a sale under s. 208, is entirely without 
jurisdiction it does not affect the interest of 
any of the judgment-debtots even though 
the sale of their interest under s. .210 (b) 
might be valid. 

The last contention on behalf of the ap- 
pellant was that some of the tenants who 
were impleaded as defendants in the rent 
suit have.not joined in the present suit and 
the suit is, therefore, bad for misjoinder of 
parties. The Courts below have held that 
the holding now belongs to the plaintiffs ex- 
clusively: That decision, of course, isnot 
binding against persons who are not parties 
to the present litigation. So far as the plaint- 
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iffs and the auction-purchaser are concerned, 
however, the suit.cannot be defeated .merely 
on the ground that some persons who might 
possibly have ‘an interest in the holding are 
not parties. 

- In the result the appeal fails andis dis- 
missed with costs. 


5. Appeal dismissed- 


? OUDH CHIEF COURT 
Execution of Decree Appeal No. 18 of 1938 
: March 24, 1941 A 
BENNETT, J. 
Tau DEPUTY COMMISSIONER, PART AB- 
` ‘GA RH—DEcrEE-HOLDER—APPELLANT 
versus 
Mst, SHAHZAD KOER AND anoTHER— 
J UDGMENT-DEBTORS— RESPONDENTS. 
Oudh Rent Act (XXII of 1886), s. 151—Decrec-holder 
to prove that. decree cannot be satisfied against mov- 
able property of judgment-debtor—Nature of proof— 
Burden, when shifts—Evidence Act (I of 1872), ss. 101, 
106 


It is for the decree-holder to show in the first in- 
stance under s. 151, Oudh Rent Act that satisfaction 
of the decree cannot be obtained against the movable 
property of the judgment-debtor but very little evidence 
is required to shift the burden on to the judgment-deb- 
tor. Whether a judgment-debtor has or has not mov- 
able property from which a decree may be satisfied is 
a matter specially within. his own knowledge, and 
if the decree-hSlder shows that there is reason to think 
that he has no such property, and files an affidavit to 
that affect; it is for the judgment-debtor to prove that 
he has such property. [p. 439, col. 1.] l 


Ex. D: A. against the order of the District 
Judge of Rae Bareli, dated December 23, 
1937. 


Rai Bahadur H. K: Ghosh, for,the Appel- 
lant. 4 

Mr. Sri Ram holding brief of Mr. H. D. 
Chandra, for the Respondents. 


Judgment.—This is a second execution of 
decree appeal against the judgment and 
decree dated December 23, 1937, of the 
learned District Judge of Rae Bareli dis- 
missing an appeal against an order passed 
by an Assistant Collector of the First Class 
of Partabgarh, dated July. 20, 1937. ; 

The ‘history of the case dates back to 
March 10, 1932, when the Court of Wards 
Dhingwas Estate obtained a decree for 
arrears of rent against Msi. Shahzad Kuar 
and Mst. Dilraj Kuar. Application for exe- 
cution of this decree was made three times, 
namely, in July 1932, in October, 1933, and 
lastly on October 31, 1934. The first appli- 
cation was for execution by rateable distri- 
bution and some amount was obtained. The 
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second application was for. attachment of 
immovable property .and the judgment: 
debtors paid Rs. 40. The last: application 
was for sale of the under-proprietary rights. 
A sum of about Rs. 333 was then due. s 
. An application was made by the judgment- 
debtors in January, 1935, for appointment 
of a Receiver and this application was dis- 
missed. -_ : 

March 22, 1935, was fixed for sale of 
the immovable property. On that date, 
however, an objection was preferred by the 
judgment-debtors. ‘THis was under s. 151, 
of the Oudh. Rent Act. Under. this section 
no process in execution .of.a decree for 
money shall issue against a judgment- 
debtor’s immovable property, other than for 
attachment of that property, unless satisfac- 
tion of the decree cannot be obtained against 
his movable property. . It may be noted 
that there had been no previous suggestion 
by. the judgment-debtors that they had any 
movable property from which the decree 
might be satisfied. ` : 

This objection was disallowed by the exe- 
cuting Court. The judgment-debtors appeal- 
ed to the District Judge who dismissed their 
appeal. They then appealed to the Chief 
Court and this appeal was allowed. The 
judgment of the learned Judge of this Court 
who heard the appeal shows that it was first 
argued that the provisions of s.e152 of the 
Oudh Rent Act were independent of the pro- 
visions of s. 151. This contention was not 
accepted. The learned Judge also held that 
the decree-holder was not entitled to sell the 


judgment-debtors’ rights, that. is, under pro-. 


prietary rights, without at least trying to 
obtain satisfaction of the decree against their 


movable property, and that the Courts ‘were. 


not justified in overruling the ‘judgment- 
debtors’ objection to that effect. 

Ib was also argued that the principle of 
res judicata applied because the judgment- 
debtors had failed to put in an objection 
under.s. 151 of the Oudh Rent Act prior to 
March 22, 1935. It was held that the prin- 
ciple of res judicata would not apply in the 
absence of any order or “decision of a Court 
on a point in'issue.; The question whether 
the decree-holder could proceed against the 
judgment-debtors’ under-proprietary rights 
Was never raised, much less decided. The 


case was accordingly sent back to the execut-. 


ing Oourt to proceed according to law. 


It appears from this order that the case 
was ;sent back to the executing Court to con-- 
sider-the objection of March 22, 1935, on the’ 


merits. oe = Aea 
. An affidavit. was then filed by the decree- 
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holder to the effect that the judgment-debtors 
had-no movable property. ae 
e Lhe order of the Assistant’ Collector dated 
July 20, 1937, shows that it was admitted by: 
the Govt. Pleader in his Court that fresh 
process for the attachment of movable pro- 
perty could not be legally issued. This was 
in view of the provisions of s. 145 of the 
Oudh Rent Act, more than three years having: 
elapsed since the decree. The Govt. Pleader 
contended, however, that the immovable 
property under attachment could be sold - if 
the decree-holder satisfied the Court that the’ 
judgment-debtors had no movable property 
which could satisfy the decree. The Assis- 
tant Collector then referred to the provi- 
sions of s. 151 and observed that it appeared 
to be imperative that process for the attach- 
ment and sale of the’ movable property 
should. be issued in the first instance, the 
immovable property being liable to be sold’ 
only when the movable property has not: 
been able to satisfy the decree. Until pro- 
cess is issued for the attachment of movable 
property and no such property has been’ 
obtained it could not be held with certainty: 
that the judgment-debtors have no movable 
property. There was noevidence before him 
to show that the judgment debtors had not’ 
got enough movable property to satisfy the 
decree. -As it was too late to issue fresh pro-i 
cess for the attachment of any movable pro-: 
perty, the executiun application was dis- 
missed; that is, I understand, what the 
Assistant Collector meant when he said that 
the suit was dismissed. z 
The learned District Judge upheld this 
order, observing that it was the duty of the: 
decree-holder to be on the look out when he 
made his application for executicn to see that 
the provisions of s. 151 were complied with. 
It was for the decree-holder to satisfy the’ 
Court that there was no movable property 
with the judgment-debtors which could 
satisfy the decretal amount, and this could 
not be done unless the movable property was 
brought to the notice of the Court and 
attached. The District Judge considered the. 
argument.that the condition laid down under 
s. 151 was satisfied by the production of the 
affidavit, but observed that the Assistant 
Collector had already taken this fact into’ 
consideration because he had said that there 
was no evidence to hold that the judgment- 
debtors had not got movable property, and 
an affidavit by ‘itself was not sufficient .to 
prové the decree-holder’s assertion. 4 
It appears, therefore,.that the principal- 


“ question for. consideration is . whether the 
| lower Courts rightly imposed the burden of. 
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showing that there was no movable property 
from-which the decree could be satisfied on 
the decree-holder, and in holding that this 
burden had not been discharged. . | 
Learned Counsel for the respondents 


réferred: to a decision of the Board ` of’ 


Revenue Babu Suraj Narain Singh v. Sheo 
Baran Pande, (Selected Decisions No. 12’ of 
1892), in which it was held that before exe- 
cution against immovable property can be 
had the decree-holder must either take out 
execution against both person and movable 
property of the judgment-dehtor or prove to 


the satisfaction of the Court that it would be’ 


uséless to-do so. 

It may be conceded that it is for the decree- 
holder to show in the first instance under 
s. 151 that satisfaction of the decree cannot 
be obtained against the movable property, 
but in my opinion very little evidence is 


required to shift the burden on to the judg- 


ment-debtor. Under s. 101 of the Indian 
Evi. Act whoever desires any Court to give 
judgments as to any legal right or liability 
dependent on the existence of facts which he 
asserts must prove that those facts exist: and 
under s. 106 when any fact is especially 


within the knowledge of any person,- the’ 


burden of proving that fact is upon him. 
16, cannot be doubted that whether a judg- 
ment-debtor has or has not movable property 
from which a decree may be satisfied is a 
matter specially within his own knowledge, 
and if the decree-holder shows that there is 
reason to think that he has no such property, 
and files an affidavit to that effect, I con- 
sider that it is for the judgment-debtor to 
prove that he has such property. In the pre- 
‘sent case the judgment-debtors did not state 
in their application what property they had, 
nor did they ask for any enquiry to be made. 
Learned Counsel for the respondents ob- 
jected that the affidavit filed by the decree- 
holder was irregular since it, had not been 


filed under O. XIX, r. 1 or 2 ofthe Civil P. O~ 


Ib appears to me, however, that it may be 
regarded as an affidavit filed to rebut the 
application made by the judgment-debtors on 


March 22, 1935, the affidavit being required’ 


in view of the order passed by this Court on 
July 17, 1936. Under r. 2 of O. XIX, the 
Court at the instance of either party may, 
upon an affidavit, order the attendance for 
cross-examination of the deponent. No appli- 
cation for examination of-the decree-holder 
was made by the judgment-debtors, nor did 
they file any counter affidavit: nor had any 
affidavit been filed by them with their objec. 
tion of March 22, 1935. 

The circumstances of the earlier execution 
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proceedings certainly suggest that the judg- 
ment-debtors had at that time no movable : 
property (apart from that from which partial: 


e satisfaction of the decree was obtained). in 
the two previous applications no suggestion’ 


héd been made by the judgment-debtors that: 
they could satisfy the decree from movable. 
property except to the-small extent, men-_ 
tioned, and it may be argued that this. raises 
a presumption that they possessed . no suche 
movable property. It is also significant that. 
they did not raise this objection until more 
than three years had elapsed since the 
passing of the decree.- This and the way in 
which the objection was made suggest to my 
mind that actually they had no movable pro- 
perty from which the decree might be satisfi- 
ed, and that they were merely trying to take 
advantage of the fact that more than . three _ 
years had elapsed. get 

. In my judgment the affidavit of the decree- 
holder considered with the previous history. 
of the case was sufficient to shift the burden + 
of proof from the decree-holder to the ‘judg- 
ment-debtors, and, therefore, -the Courts 
below were not justified in ‘holding that the 
application of the deċree-holder for execu_ 
tion against the immovable property mus, 
fail because they had failed to prove tha 

the judgment-debtors had not got movab 
property. i ' z : 

I do not considér that the judgment-, 
debtors should be allowed to escape liability 
by putting forward for the first time more. 
than three years after the decree an, objec- 
tion under s. 151 of a vague nature which 
was not supported either- by an affidavit or, 
by an offer to produce evidence of the exist- 
ence of movable property. Bo ete ted 

1 accordingly allow this appeal, set aside’ 

the order ofthe lower Courts and direct, that 
proceedings in execution against the immov-. 
able property shall now proceed on the appli-: 
cation of October 31, 1934. The decrée-holder. 
is entitled to his costs in” this Court-and in 
the Courts below. i 


8. Appeal’ allowed.: D 
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- It may bė laid down'as a general rule that the widow 
or widower is the proper person to administer the es- 
. tate. The widow or widower usually has possession of 
the whele of the estate at the time of the death of the 
other spouse, and is in most cases entitled to the 
whole ‘or a large part of it. Though it would be rash 
to lay down an absolute rule that inno circumstances 
should letters of administration be granted to any 
other person, it would require very special reasons to 
justify sucha grant. Ne Win v. Ma Aung Gale (1), 
relied on. d i i 


° F, As. against the decree of the District 
OT Pyapon, in C. R. Nos. 18, 17 and 26 of 
1933. ' 


“Mr. E Maung (1), for the Appellants. 


Messrs. P. K. Basu and Ba Maung, and 
E. Hay, for Respondents Nos. 1, and 2, 3, 4 
respectively. 


: Sharpe, ‘J. These four appeals, which 


have been heard together, represent the latest 
stage in the protracted and complicated 
litigation which has followed: upon the death, 
on, June 27, 1933, of a Burmese Buddhist 
woman named Daw Tok. These appeals 
arise out of three applications for the grant 
of administration of her estate, which has 
been valued by the various applicants at 
something between two and three and a 
half lakhs of rupees. The first application, 
in point of time, is that filed by Ba Han on 
July 4, 1933; he is admittedly a nephew of 
the deceased (being her sister's child) būt 
his claim to b 
upon which his whole case rests is contested 
by his two rival claimants. The second 
application was that of Tun Yin, filed on 
July 17, 1933; he claims to be the surviving 
husband of: the deceased, a claim which is 
contested by applicant No. 3 (whom I am 
about to mention) but which is admitted by 
“Ba Han, who, however alleges that Tun Yin 
is not a fit and proper person to administer 
the deceased's estate. The third application 
was filed on November 6, 1933 by Ma Hla 
Nyun, a niece of the deceased (being her 
brothers child); she alleges that she is the 
keittema adopted daughter of the deceased a 
claim which is contested both by Ba Han 
and Tun Yin. Ma Aye Myint and Maung 
Hla Maung, sister and Brother, respectively, 
of Ma Hla Nyun have also been made parties 
to: this litigation, but neither of them. has 
taken any active part in it. All three ap- 
plications, which were filed in the District 
Court of Pyapon, were made under 8..218, 
Succession Act, which . provides that such a 
grant as that now applied for may be made 
“to any person who, according to the rules for the 
distribution of the estate. applicable in the case of 


such deceased’( the section deals with Buddhist inter 
alias and I have already mentioned that the deceased 


e -her keittima eadopted son,’ ; 
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in the present case was a Buddhist) would be entitl- 
ed to the whole or any part of such deceased’s estate,” 
In Ne Win v. Ma Aung Gale (1), a Bench 
. of the late Chief Court of Lower Burma held: 
“that having regard to the main feature of 
` the Burmese Buddhist Law respecting the 
ownership of property by married couples, 
and the devolution of such property on ‘the 
death of one of them, it may be laid down as 
a general rule that the widow or widower is 
the proper person to administer-the estate. 
It is unnecessary for me here to discuss the 
law in regard to the devolution of the estate 
of a Burmese Buddhist married couple upon 
the death of one of the spouses. It is enough 
for me to say that I respectfully agree. with 
the general rule laid downin Ne Win v 
Ma Aung Gale (1) and which I have stated 
above and I will content myself with quoting 
one sentence from the judgment of Irwin, J., 
in -that case: 
- “The widow or widower usually has possession of 
the whole of the estate atthe time of the death of 
the other spouse, end is in most cases entitled to 
the whole or a large part of it. It would be rash to 
lay down an absolute rule that in no circumstances 
should letters of administration be granted td any 
other person, but I am strongly of opinion that it 
would require very special reasons to justify such a 
grant.” ne} 
It will thus be seen that, if Tun Yin 
establishes his’ marriage to Daw Tok, he 
ought to have the grant unless there are 
‘very special reasons” to the contrary; and ` 
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if he does obtain the grant, questions con- 
cerning the status of Ba Han and/or Ma 
Hla Nyun need not be investigated. It is 
conceded that, if Tun Yin was Daw Tok’s 
husband at the time of her death, he is enti- 
tled to what is by far the greater part of the 
estate, notwithstanding the fact, if it be the 
fact, that both Ba Han and Ma Hla Nyun 
were Daw Tok’s keittima adopted children. 
For these reasons I shall deal with Tun 
Yin’s case first. Ba Han admits that Tun 
Yin was Daw Tok’s husband, but Ma Hla 
Myun does not. Two questions therefore 
ise : was Tun Yin Daw Tok’s husband at 
the time of her death ? If so, are there any 
“very special reasons” to justify us in refus- 
ing his application? In my judgment the 
burden of proving his marriage with the 
deceased lies upon Tun Yin, but the burden 
of proving -facts upon which to base a find- 
ing of “very special reason” for refusing 
him a grant lies upon the person alleging 
that Tun Yin ought not to have a grant, 
that is to say that the burden of proof on 
the second- question (if it arises) is upon Ba 
Han. [After discussing certain evidence his 


Lordship concluded as follows.) On the first. 
-DY)4LBR 293, ; 
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part of the case, I find that Tun Yin was 
Daw Tok’s husband at the time of her 
death, and on the second part of the case I 
find no evidence to justify me in saying that 
there are “very special reasons” for reject- 
ing Tun Yin’s application. In my judgment, 
therefore Tun Yin’s application for the grant’ 
of administration of his late wife’s estate 
should be allowed, on payment of the requi- 
site court-fees and on furnishing security to 


the satisfaction of the District Court within . 


such time as may be allowed by it. I think 
therefore that. Tun Yin’s appeal (that is to 
say, Civil First Appeal No. 183 of 1935) must 
be allowed with costs both here and below. 
In regard to the costs in this Court, I think 
that there should be an Advocate’s fee of 
twelve gold mohurs for the first day of the 
hearing before us; and Advocate’s fee of ten 
gold mohurs for each of the following three 
further full days of the hearing before us 
namely December 15, 19 and 20; and an 
Advocate’s fee of five gold mohurs for each 
of the other two days of the hearing namely 
December 14 and 21, when there were no 
afternoon sittings of the Court. All the costs 
(including the Advocate’s fee) to be paid by 
Ba Han and Ma Hla Nyun in the proportions 
of two-fifths by Ba Han and three-fifths by 
Ma Hla Nyun. 

I must now say a word about the other 
three appeals before us. Applications for 
grant of administration are intended to be 
disposed of comparatively quickly, without 
deciding who is and who is not entitled to 
share in the estate of the deceased person, 
and so that the estate may be speedily wound 
up. Here a most lamentable state of affairs 
is disclosed. Tun Yin himself.commenced 

` giving evidence in September 1934 and con- 
tinued doing so till July 1935, during which 
time he was the only witness under exami- 
nation. It is now over six and a half years 
since Daw Tok died, and only now is her 
estate to be administered. Having decided 
Tun Yin’s case in the way in which I have 
done, it is unnecessary for me to go into the 
question. of status (with consequent right to 
inherit) in regard to Ba Han and Ma Hla 
Nyun,-unless or until Tun Yin fails to pay 
the necessary fees or furnish security. 

Mosely, J.—I agree with the judgment of 
my. learned brother. 
reluctant to interfere with decisions of 
learned District Judges on simple questions 
of fact, considering the advantage that the 
District Court has in having witnesses before 


it and forming. an estimation of their credi- > 


bility and seeing’ their demeanour ; but there 
is no doubt that in the present case the 
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District Judge had no warrant whatever for 


his finding -that ‘‘there can be no doubt that 
a fair quantity of jewellery was left in the 


° possession of Tun Yin,”‘and for the finding, 
‘on which the case rested, that Tun Yin had 


in his possession the emerald ring in parti- 
cular. The whole matter boiled down to the 
evidence of Maung Ba Hla, and as my 
learned brother has shown, that evidence did. 
not show that the emerald Ying was return- 
ed to Daw Tok before her death. 


D. : ‘Order accordingly. 


PATNA HIGH COURT . 
Appeal from Appellate. Order No. 338 
of 1940 
May 7, 1941 
Harriss, C. J. AND Fazu Aut, J. 
RAMPRATAP MARWARI— APPELLANT 
Versus 


LACHMAN MISTRY— RESPONDENT 

Chota Nagpur Tenancy Act (VI of 1908), ss. 46, 47, 
6, 4—Persons protected under ss. 46 and 47—Person 
holding immediately under raiyat, if protected— 
Under-raiyat, if raiyat—S. 60, Civil Procedure Code 
(Act V of 1908), applicability to case. 

Sections 46, 47, Chota Nag. Ten. Act, are intended 
to protect the rights ofa raiyat only. The definition 
of “raiyat” in s. 6 is wide enough to include an under- 
raiyat: but cl. (2) of s. 6 makes the position clear. 
A person shall not be deemed to be a raiyat, unless he 
holds land eitir immediately under a proprietor or 
immediately under a tenure-holder or immediately under 
a Mundari khunt-kattidar. Where a person does not 
claim to hold the land under a proprietor or a tenure- 
holder or a Mundari khunt kattidar, he cannot be held 
to be a raiyat in the sense in which the expression has 
been used in the Chota Nagpur Ten. Act though he may 
be an under-raiyat. There are only three classes of 
raiyats mentioned in this section, and these are occu- 
pancy ratyats, non-occupancy raryats and raiyats hav- 
ing kkhunt-kajti rights. Under-ratyats, on the other 
hand are tenants, holding whether immediate or medi- 
ately, under-raiyats. . 

Where the money decree-holder is not trying to sell 
the occupancy right in the lands but merely trying to 
sell the shop or house and such right, title and interest as 
the judgment-debtor who is not aratyat has in the land 
in question, such interest cannot be said to be protected 
under s. 47. There is nothing in s. 60, Civil P. C. to pre- 
vent the sale of such judgment-debtor’s interest in the 
land in dispute. The shop or house which has been 
erected by him certainly belongs tohim, and he has 
undoubtedly a disposing power over the profits of the 
land which he may exercise for his own benefit. The 
case, therefore, comes within the category of those pro- 
porties which can be sold under the provisions of s. 60 
of the CivilP. C. 


A. from an order of the District Judge of 
Manbhum, dated November 6, 1940. : 

Messrs. S. C. Mazumdar and. P. N. San-. 
yal, řor the Appellant. | |. ; 

Messrs. S. N. Banerji and R. K- Ghosh, 
for the Respondent. 
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Fazl Ali, J.—It seems to me, that. both the 


Courts below have missed the real point: 


which arises in this case. What that point is 
will appear from the following brief state- 
ment of the facts which have- given rise tọ 
this appeal. i ey 


The appellant has obtained a money. dec-. 


ree against.the respondent, and he seeks to 
attach and sell the interest of the respond- 
ent in certain property. The property in: 
question consists of survey plot No. 3 and 
portions of plots Nos. 4 and 6 with a house 
standing on them. These plots are entered 
in the raiyati khatian in the names of Puru- 
sottam Mahto and Madhu Mahto who are 
admittedly settled raiyats. In the year 1904 
one Rajani Kanta Banerji took settlement of 
some homestead lands including the lands in 
question from the father of Purusottam Mahto 
and Madhu Mahto by a patta (Ex. ©) for 
the purpose of building houses upon them. 
During the Survey and Settlement opera- 
tions Rajani Kanta Banerji was entered as 
under-raiyat with occupancy rights under 
the settled raiyats. The appellant -after- 
wards took oral settlement of the disputed 
lands from Rajani Kanta Banarji and con- 
structed a house on them. It is stated by the 
Munsif in his judgment that the respondent- 
judgment-debtor had taken settlement from 
Rajani Kanta Banarji for purely residential 
purposes, and from his previous deposition 
in the money suit it appears that he has 
built a pakka house on it and shops are 
held in that house. The question which arose 
in the Courts below was whether the house 
or shop and the interest which the respond- 
ent hasin the disputed land, are liable to be 
sold in execution of the money decree. What 
was contended on behalf of the judgment- 
debtor in the Courts below was that this 
property was not liable to be sold under the 
provisions of ss. 46 and 47 of the Chota Nag- 
pur Ten. Act. Section 46 imposes restriction 
on the transfer of their righis by raiyats, 
and s. 47, provides that 

“no decree or order shall be passed by any Court 
for the sale of the right of a raiyat in his holding or 


any portion thereof nor shall ny such right be sold in 
execution of any decree or order,” 


Now, for the purpose of deciding this case, 
both the Courts below seem to have assumed. 
that the respondent has acquired the same 
status as Rajani Kanta, and they have 


entered.into an elaborate discussion as. to- 


the status of Rajani Kanta. The Munsif held 
that Rajani Kanta was nota raiyat inas- 
much as the lease, which he took from the 
original raiyats of the disputed land, was 


for building purposes. On this view he has - 
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held that the respondent also has no ratyatt_ 
interest in ‘the disputed land. and his inter- 
ést is liable to be sold in exacution of the. 

* decree. ` . . n serè 
. The learned Subordinate Judge, who 

heard -the appeal from the judgment of the 
Munsif, has taken a contrary view. In his 

opinion Rajani Kanta was a raiyat, and. he: 
has come to the conclusion that though thé: 
Chota Nagpur Ten. Act was .passed . in 1908. 
ss. 46 and 47 of the Act show that those: 
provisions of the Act were intended to have. 
retrospective effect as regards transactions. 

before 1903. He points out that as’ Rajani 

Kanta obtained his lease after 1903 ss. 46° 
and 47 are applicable to his interest. :He' 
has tried to show that Rajani Kanta was an 

agriculturist, and he has also referred . to 
s. 78 of the Chota Nagpur Ten. Act for the’ 
purpose of showing that the interest or 

Rajani Kanta cannot be proceeded against 

under ss. 46. and 47 of the Chota’ Nagpur: 
Ten. Act. 

Now, the point which; in my opinion,’ 
arises in this case is not what status Rajani 
Kanta had in the disputed lands but what: 
status the judgment-debtor has in regard to. 
this land. Itiscommon ground that Rajani 
Kanta had taken his lease for building pur- 
poses and it has been pointed out to us that 
he has been alienating portions of the land 
covered by his lease from time to time. These 
facts prima facie seem to support the con- 
clusion arrived at bv the Munsif that Rajani 
Kanta cannot be said to be a raiyat; but 
as I have already stated, the point to be de-- 
cided in this appeal is whether the respond- 
ent is protected by ss. 46 and 47 of ‘the 
Chota Nagpur Ten. Act. Now, even a casual 
reading of these sections will show that they. 
are intended to protect the rights of a raiyat- 
only. The first question to be considered, ` 
therefore, is whether the respondent is a 
raiyat. Section 6 of the Chota Nagpur Ten. 
Act states that i 


This definition seems to be wide enough to 
include an under-raiyat ; but cl. (2) of s. 6 
makes the position clear. It is stated in that - 
clause thata person shall not be deemed to 
bea raiyat, unless he holds land either 
immediately under a proprietor or immedi- 
ately under a tenure-holder or immediately 
under a Mundari khunt-katiidar.. As the 
respondent does not’. claim. to. hold the. 


1941 ` 
land: under aproprietoi or a tenure-holder 
or a Mundari khunt-kattidar; he cannot be 
held to bea raiyat in the sense in which 
the expression has been used in the Chota 
Nagpur Ten. Act. It is argued that he is at 
least an under-ratyat and that an under- 
raiyat also must be regarded as a’ raiyat. 
Buta reference to s. 4 of the Act shows 
that though an under-raiyat may be a tenant 
he is not raiyat. There are only three 


classes of a raiyats mentioned in -this sec-’ 


tion, and these are occupancy ratyats, non- 
occupancy ratyats and ratyats having khunt 
hatti rights. Under-ratyats; on the other 


hand, are described as tenants holding, whe-- 


ther immediate or mediately, under raiyats. 
Therefore, whether the respondent be an 
under-raiyat or not, he is not a raiyat, and, 
therefore,-he cannot claim the benefit of 
either s. 46 or s; 47 of the Chota Nagpur Ten. 
Act. 4 wd eS eS 

It was contended on behalf ‘of the res- 
pondent that. even though he may not be a 
raiyat; ‘yet inasmuch as. the appellant is 
seeking to sell portions of a holding, is en- 
titled to object to the sale on the ground 
that the Court cannot sell what it is express- 


ly forbidden to sell under s. 47 of the Chota: 


Nagpur Ten. Act; but in my opinion, this 
js not the correct way of approaching the 
case. The appellant is not trying to sell the 
occupancy right in the lands. He is merely 


trying to sell the shop or house-and such, 


right, title and interest as, the respondent 
has inthéland in question. I do not see 
how such interest can be said to be protect- 
ed under s. 47. - i 


Ik was also contended on behalf of'the res- 


pondent: that the interest of the respondent 
cannot be sold under s. 60 of the Civil P. C. 
It-was urged that the respondent not being 
a raiyat can be ejected from the land by 
his landlord at any moment, and that s. 60, 


does not contemplate that such a precarious ° 


right as the respondent has in thel land is 
capable of being: sold. I do not, however, 
find anything in s. 60 to prevent the'sale of 


the respondent’s interest in the land in dis-- 
The shop or house which has been’ 
erected by the respondent certainly |belongs- 


pute. 


to him, and hé has undoubtedly a disposing 
power over the profits of the land which he 
may exercise for his own benefit. The case, 


therefore, comes within the category of those 


properties which can be sold under the pro- 
visions of-s. 60 of the Civil P. C. 

Jn my opinion, the learned District Judge 
was wrong in holding that the interest of the 
judgment-debtor-respondent cannot ibe sold, 
and I would, therefore, allow this !appeal, 
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set aside the order of thè learned District. 
Judge and. restore the order of the Munsif.. 

«The. appellant will be entitled to his costs in- 
this Court and in the Courts below. = 

Harries, C. J.—I agree. 


DC Appeal: allowéd, 


MADRAS HIGH COURT 
‘ Special Bench 
Original Petition No. 267 of 1939 
-September 24; 1940 
Leacs, C. J., KING AND PATANJALI 
SASTRI, JJ. : 
VAIDYARATNAM P. S. VARIER, 
KOTTAKKAL, SOUTH MALABAR 


> PETITIONER | 
versus lot 
COMMISSIONER or INCOME TAX,. -- 
i MADRAS—'RESPONDENT “< po A 
Income Tas Act (XI of 1922), s. 6 (vi), (iv)—Assessee: 
carrying on extensive business in Ayurvedic medi-r 
cines and also maintaining a dramatic troupe— 
Troupe giving performances at assessee's business: 
premises at different places—Prices for admission 
charged—Profits arising from troupe performances - 
held income from ‘other sources”, within meaning of* 
s. 6 (vi). ' os i > A a 
The assessee carried on an extensive business in the- 
manufacture and sale of Ayurvedic medicines at 
Kottakkal, Palghat and Calicut, where he owned pre-- 
mises in which he sold medicines. One of his other: 
activities was tif maintaining of a dramatic trou 
which gave public performances in the Malabar Dis- - 
trict, Cochin and Travancore at certain seasons of the 
year. At each place, adjoining the premises used by > 
him for the sale of his medicines was a hall in which the- 
assessee’s dramatic troupe also gave performances. At 
all the performances prices for admission were charged :° 
Held, that the assessee maintained the troupe on a 
commercial: basis,.and whether- he did so for the pur-- 
pose. of advertising his Ayurvedic medicines was not., 
material. The, maintenance of the troupe was not a 
hobby ‘but a ‘possible source of income and the profits- 
arising therefrom were income from “other sources” 
within the meaning of s. 6 (vi), Income Tax Act, even 
if it could not be classified as income froma business 
under s. 6 (tv). 
Messrs. D. A. Krishna Varian 
Varma, for the Petitioner. 
Mr. K.V.Sesha Ayyangar, 
dent. A 


Leach, C. J.—The assessee is an Ayur- 
vedic physician. He carries on an extensive 
business in the manufacture and sale of 
Ayurvedic medicines at Kottakkal, Palghat 
and -Calicut. In addition to the income 
which he derives from the manufacture and, 
sale of medicines and from the practice of’ 
his profession, he derives income from pro- 
perty and “sundry other sources.” One. of 
his other activities is the maintaining of a- 
dramati¢-troupe which'givés public- perfor- ` 


and . Ravi. 


for the Respon- 
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‘mances in the Malabar District, Cochin and 
‘Travancore at certain seasons of the year. 
At Kottakkal, Palghat and Calicut the 
assessee iS the owner of premises in which” 
‘he sells his medicines. At each place, ad- 
_joining the premisés used by him for the sale 


-of his Ayurvedic medicines, is a hall in. 


‘which the assessee’s dramatic troupe also 
gives performances. At all the performan- 
‘Ces prices for admission are charged. For 
‘the year 1937-38, the assessee returned an 
income of Rs. 18,061-4-11 and sought to 
deduct a sum of Rs. 3,475 as loss incurred by 
him in that year in the maintenance of the 
‘dramatic troupe. The Income-tax Officer re- 
fused to allow the deduction. The ground for 
refusal was that. the maintenance of this 
dramatic troupe really amounted to a hobby 
‘Of the assessee and therefore could not be 
classified as a business. This order of the 
Income-tax Officer was confirmed by the 
‘Commissioner on appeal. The assessee then 
asked the Commissioner to state a case on 
the ground that the refusal to allow the 
deduction involved a question of law. The 
‘Commissioner rejected the application, and 
in consequence the assessee applied to this 
Court for an order compelling the Commis- 
stoner to make a reference. This Court 
agreed with the assessee that a point of law 
was involved and accordingly directed the 
Commissioner to make a refeyence on the 
following question : 


“Ts there material to support the finding that the 
assessee’s dramatic troupe is maintained by him as a 
hobby and not as a business or as a source of 
“income”? 

The Commissioner has now made the re- 
ference. The assessee has maintained _this 

‘dramatic troupe for many years, and in the 
statement of the case made by the Commis- 
sioner the profits and losses for the years 
from 1922-23 to 1933-34 are set out. In 
1922-23 there was a profit of Rs. 997 and in 
1928-29 a profit of Rs. 1,820. It is common 
ground that when these profits were made 
“the income-tax authorities assessed them to 
income-tax. In the other years mentioned 
“there were losses and «pto and including 
the year 1934-35 the income-tax authorities 
allowed deductions ‘for the losses when asses- 
sing the assessee to income-tax. It is difficult 
“to see how they could do otherwise seeing 
‘that they had insisted on taxing the assessee 
when he had made profits. The Income-tax 
‘Officer, Palghat, who made the assessment 
for the year 1935-36 however decided that, 
` fhe assessee should not be allowed to deduct 
‘the loss of Rs. 3,475 which admittedly he had 
-suffered in that year in this connection, 
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The only ground that the Income-tax Officer 
advanced for disallowing this loss was that 
the dramatic troupe was a hobby and there- 
fore could not become “a source” of income. 
That was his opinion, and as already. in- 
dicated it was concurred in by the Commis- 
sioner. 

The Commissioner has given two reasons 
in support of his decision. He says that the 
motive behind the formation of the dramatic 
troupe was philanthropic and not commer- 
cial because in a prospectus issued by the 
assessee it was said that the object of the 
founding of the troupe was to stage Malaya- 
lam dramas on reformed lines and to utilise 
the proceeds arising out of such performan- 
ces for rendering free medical aid at the 
assessee’s Vaidyasala. The second reason 
was that the assessee would. never have 
persevered with such a losing concern unless 
he looked upon it as a hobby unconnected 
with his business activities. In opposing 
the finding’that he was merely indulging in a 
hobby the assessee stated that he seldom atten- 
ded the performances and therefore the 
maintenance of the troupe could not be 
regarded as a hobby. The Commissioner has 
taken some pains to show that this state- 
ment is not true, but it is difficult to see what 
bearing this statement has on the question, 
whether true or false. : 

It is manifest that the assessee maintains 
this troupe on a commercial basis, whether 
he does so far the purpose of advertising his 
Ayurvedic medicines matters not. If this 
troupe earns a profit, as it has done in two 
of the years mentioned in the statement of 
the case, the profit would obviously be 
income from “other sources” within the 
meaning of s. 6 (vi), even if it could ‘not 
be classified as income froma business under 
s. 6 (iv). In 1929-30 the profit made was 
taxed under “other sources.” We are not 
prepared to accept the reasoris advanced by 
the Commissioner in support of the theory 
that there is here a hobby and not a possible 
source ofincome. In fact, we have no hesi- 
tation in holding that there was no material 
on the record to support the finding that. the 
assessee’s dramatic troupe is maintained by 
him asa hobby. It may not bea “business, 


- but it certainly must be classified as a source, 


or possible sourse of income. The question 
referred will be answered in the negative 
and as the assessee has succeeded, he is 
entitled to his costs, which we fix at Rs. 250. 
He is also entitled to the refund of his 
deposit of Rs. 100. 


N.-S. Answer accordingly. 
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; ` OUDH CHIEF COURT 
Civil Miscellaneous Application No. 135 . 
of 1941 ` 


filed in 
First Civil Appeal ‘No. 24 of 1940 
April 25, 1941 
i YORKE AND AGARWAL, J.. j 
|” BISHAMBHARNATH AND OTHERS 
— PLAINTIFFS— Å PPELLANTS— 
OPPOSITE PARTY 


> versus 
Kunwar SRI PRAKASH SINGH 
AND ANOTHER—DEFENDANTS— RESPON DENTS | 


APPLICANTS | 

Suits Valuation Act (VIT.of 1887), s. 4—Suit for 
declaration that certain trust in respect of certain 
villages was-public and not private trust—Valuation 
for purposes of jurisdiction is market value of prop- 
erty * 

Section 4 of the Suits Valuation Act leaves no room 
whatever for the idea of a notional value. [p. 446, col. 1:] 

In a suit for. declaration that -a trust created by a 
certain person in respect of certain villages wasa public 
trust and not æ private trust, the title to the villages 
is affected by the relief solight and, therefore, the suit 
falls within the mischief of s. 4 of the Suits Valuation 
Act, and the valuation for the purposes of jurisdiction 
is the market value of the property itself and not any 
arbitrary valuation. Krishnav. Raman (1), referred to. 


C. Mis. App. praying that the valuation of . 


the appeal may be fixed and the record may 
be ordered to be printed dated February 
13/14, 1941. 

Mr. B. P. Misra, for the Applicant. 

Mr. Mahabir Prasad Srivastava, for the 
Opposite Party. 

Judgment.—By our order of March 21, 
1941, we held that the question raised by 
application on behalf of the respondents, 
No. 135 of 1941, should be decided 4s a 
preliminary question in view of the fact 
that it would affect the question whether 
the record should be- printed or not. The 
question raised in this application is in regard 
to the valuation of the present suit for the 
purposes of jurisdiction. The suit was 
originally filed as regular suit No. 160 of 
1938 in the Court of the Munsif, Biswan, 
Sitapur, and the prayer was that a declara- 
tion be granted that the trust created by 
Thakur Fateh Singh on December 4, 1899 
by his will in respect of villéges Ulra and 
Dafra with the hamlets theréof is a public Y 
trust and not a private trust. The plaintiffs 
in instituting this suit valued it for purposes 
of jurisdiction at Rs. 500. The suit was one 
falling within the purview of Art. 17 of the 
Second Schedule of the Court Fees Act and 
for purposes of the court-fee was stamped 
with a court-fee of Rs. 15. In the trial Court 
the defendant (father of the present respon- 
dents) objected to this arbitrary valuation 
of the suit-for purposes of jurisdiction, and 
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after considering the matter the Münsif on: 
‘January 14, 1939; held that for purpéses of 


jurisdiction the suit was incorrectly valued: 


and was beyond his ‘jurisdiction. He took 


_ thè view that for the purposes of. jurisdic- 


tion the suit was to be valued, according to 
‘the value ofthe subject-matter which accord- 
ing to Govt. rules would be 30 times the land: 
revenue of the villages in suit, and would. 
therefore amount to about Rs. 47,610, the. 
land revenue being Rs. 1,587. The plaint 
was returned to the plaintiffs for presenta- 
tion in the Court having jurisdiction to. 
entertain the suit and the. plaintiffs present- 
ed their plaint in the Court of the Civil Judge- 
Sitapur, but again failed to give it a valua- 
tion for purposes of jurisdiction other than 
an arbitrary valuation. This time they 
selected the figure of Rs. 5,200. The defen-. 
dants took an objection to the valuation of: 
the suit and an issue was framed and decided 
by the learned Civil Judge who held that 
the proper - valuation for purposes of juris-. 
diction was‘not Rs: 5,200 but Rs. 47,610, being: 
30 times the land revenue of the pr operty in 
suit. 

The plaintiffs’ suit was dismissed ana the 
plaintiffs have come to this Court in first civil 
appeal and they have again valued their- 
appeal for purposes of jurisdiction at Rs. 5,200, 
The effect of this is that only a type-written 
record will te prepared and no “appeal 
will lie- from the decision of this Court as 
of right to their Lordships of the Privy 
Council. 

Learned Goana for the respondents has 
put forward two main contentions. The- 
first is that the appellants are bound by 
the decision of the Munsif who returned the 
plaint to them, since they have neyer appeal-. 
ed against that decision. Secondly he had 
urged that -if is not open to the plaintiffs- . 
appellants to’ put an arbitrary valuation on 
the appeal for purposes of jurisdiction. As- 
regards the first point we are not impressed 
with the contention that there is any qdues-.. 
tion of res judicata about -the matter. „All 
that the Munsif could decide was that the 
suit was not within his jurisdiction. He 

was not entitled to arrive at any finding- 
which would be binding on the Civil Judge . 
in this matter. In the Court of the Civil 

Judge the decision of the Munsif on this. 

point could not in any circumstance operate 

as res judicata nor was it so tr eated. 

On the other hand on the merits the matter - 
appears to us to be entirely free from doubt, 
and learned Counsel for “the appellant has. 
not put forward any argument which seems 
to have any force at all. He admits that for - 


* 
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purposes of jurisdiction this suit falls within 
the mischief ofs. 4 of the Suits Valuation 
Act {Act VII of° 1887) as modified up to 
“date by U. P. Act VII of 1939. Section £ 
. of the, Act provides that. . 
-~ “suits mentioned in paras. IV (a), IVA, IVB, V, 
YVA, VB, VI, VIA, vil and X (d) of s. 7 and Arts. 17 
18 and 19 of Sch. II of the Court Fees. Act, 1870, as 
rin force for the time being in the United Provinces, 
‘shall be valued for the purposes of jurisdiction at 
: the market value of the property involved in or affected 
by or the title to which is affected by the relief sought 
- or at the amount involved in or affected by or thetitle 
“to which is affected by the relief sought, and such value 
:shall in the case of land be deemed to be the value as 
deer unable in accordance with the rules framed under 
8. 3.7? - i 


(It is those rules of course which lay down 
‘that the valuation shall be 30 times the 
‘land revenue). Learned Counsel. has made 
.a vain attempt to introduce into s. 4 the 
.idea of a notional value which is to be 
. found in the Court Fees Actin certain cases. 
. Section 4 of the Suits Valuation Act.. how- 
~ever leaves no room whatever for the idea of 
-a notional value. -In the present case the sole 
question for decision is whether the -title a 
trustee of the two villages in suit vests in 
:the public or in private persons, that is whe- 
. ther they are the subject of a public trust’ or 
-a private trust. The position then is that the 
title-to these villages is affected. by the relief 
` sought and therefore the valuation for the 
. purposes of jurisdiction is tha market value 
-of the property itself. Learned Counsel. 
: might possibly have put forward the argu- 
. ment that the valuation for the purposes of 
_ Jurisdiction was to be sought. for under the 
| Second, head, that-is with reference to 
the amount involved in ‘or affected by 
-or the title to which is affected-by the 
. relief sought, but he has done nothing of 
‘the kind. He has merely sought to show 
i that it is impossible to give anything but an 
. arbitrary value to the relief of a declaration 
` that property is ‘the subject of a public trust 
. and. not of a private trust. That argument, 
. howéver, is entirely irrelevant and it was 
- doubtless to obviate arguments of this kind 
“that s. 4 of the Suits Valuation Act was 

amended and worded as it now stands. 

. Learned Counsel sought to rely on Krishna 
`v. Raman, (L.L. R. 11 Madras, 266) (1). 
In that case their Lordships of the Madras 
High Court, after’ referring to a case in. 
‘which it was held. that a suit to remove a 
_karnavan is nota suit to recover tarwad 
property and to be valued as such, but’ is 
a suit which asks fora relief that is incap- 
able of valuation, and that the value put upon 
.it by the parties was the one to be adopted, 


C 11M 266. 
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-of the Suits Valuation Act in its 


went on tọ say, - 2 ts : 

“These decisions (that is, this and the one pre- 
viously’ referred to) proceed on the view that posses- 
sion isalways in the tarwad and that the subject- 
matter of the suit is not the land but an interest 
in it, namely, the right to management which is not 
capable of valuation. But it does follow that a District 
Munsif has jurisdiction over every suit for the removal 
of a karnavan though the tarwad property to be manag- 
ed is very considerable in value. The ‘right of manage- 
ment must, from the nature of things, rise in value 
in proportion to the value of the property to be managed. 
It is not, therefore, unreasonable to take into considera- 
tion the value of the property and to see that the value 
put by the parties on the right of management for the 
purpose of jurisdiction is bona fide and, if bona fide, 
to adopt it as the value of the subject-matter for pur- 
‘poses of jurisdiction. The Subordinate Judge was 


wrong in holding that, because the subject-matter is - 


incapable of precise valuation, the. District Munsif had 


necessarily jurisdiction over the suit.” 


This case is, if anything, helpful to the 
respondents and not to the appellants. It 
was decided as far back as 1887 and the 


question which was then: in doubt as to: 


the proper jurisdictional valuation of such 
‘a suit is exactly the question which has 


‘ 


been set at rest by the enactment of s. 4- 


present 
‘form, ' : i ig e ORSA 

We have no doubt that the appeal -has 
been incorrectly valued at Rs. 5,200 for.pur- 
-poses of jurisdiction. The proper valuation 
is Rs. 47,610 being 30 times the land revenue. 


_We allow the application and direct that 


the appellants shall within one week from 
this date amend their petition of appeal 
in accordance with this order.. Should they 
‘fail to do so, the appeal will be put up for 


orders Of dismissal. cA. 4 
OBS i Application allowed, .. 


MADRAS HIGH COURT . - 
Letters Patent Appeal No. 75 of 1937 
' December 4,-1939 
LEACH, C. J. AND KRISAHNASWANMI 
: AYYANGAR, J. 
KONA ADINARAYANA 
— DEFENDANT No. 1—APPELLANT , 
. versus . 
DRONAVALLI VENKATASUBBAYYA 
AND OTHERS—PLAINTIFFS— - 
. RESPONDENTS 
`. Contract—Specific performance—Suit for—Contract 
by vendors to sell land—One of them ininor—V éendee 
going into possession and retaining it for long time 


without repudiating contract—Purchase price not paid 


—Suit by vendors far specific performance—Minor 
becoming major then—Surt held maintainable—Right 
to repudiate held waived. ome hs 

A, B and C who were’ brothers and members of joint 
Hindu family agreed to sell a piece of land- to ven- 
dee. C was minor. A and B signed the contract and 
A also signed as manager of the family and guardian 


1941. 


of Gi Vendee went into possession ~and? reiiained- in 


i : + : 
KONA ADINARAYANA D, DRONAVALLI VENKATASUBBAYYA (MADR.) 


‘ possession for a long time enjoying the rents and ‘pro- ` 


fits of the land -without paying -:thes-purchase™ ‘price. 
Vendors sued for specific performance .of the contract. 
C had by then, reached majority. :: 7.9 > + ` ee 
- Held, that the vendee having remained-in possession 
of the land without repudiating -the ‘contract. must be 
deemed to-have waived the right to. repudiate it on the 
ground that one -of ‘the vendors was a minor-when -the 
contract was executed. The vendors ‘were entitled to 
maintain the suit. Hoggart v. Scott (1) and: Salisbury 
v. Hatcher (2), reliedon. ~- - T ayi aa 
“nila PA. preferred’ ‘under clause 15 of the 
Letters Patent to the High Court ‘against 
the decree- of the Honourable Mr. Justice 
Venkataramana Rao in S. A. No. 726- of 1935 
preferred against the decree of the Court of 
the. Subordinater Judge, Masulipatam in 
A-S. No. 27 of21935 (O. S. No. 272 of 1933 
District Murisif’s Court, Gudivada).  : `` > 
-. Mr. P. Somasundaram, for the Appellant. 
. *Mr.*P. Satyanarayana ‘Rao, for the 
- Respondents. . fo a 
si Leach, C. J.—The appeal arises out of a 
suit for specific performance of a contract 
‘for-sale of land: tried-in the Court of the 
District: Munsif. of Gudivada. The respond- 
ents - were -the « plaintiffs. On August 4, 
1930, by a contract in writing the respond. 
ents: agreed tosell three quarters ofan acre 
of land in-’Kistna District at the price of 
Rs. 1,095. The-respondents are brothers 
and are members:-of an undivided family. 
The third respondent was a minor at the 
-time the contract was entered into. The 


_ contract was signed by the major brothers , 


and by the first repondent as the manager 
of the family and as the guardian of the 
minor.. n ; , 

The appellant went into possession im- 
. mediately after the execution of the contract 
and admittedly-he has remained in posses- 
sión and had enjoyed the rents and profits 


ever since. The suit-for specific perform- 


ance was filed on August 4, 1933 -The ap- 
pellant, although he wasin possession and 
was treating the: land as his own, set up the 
defence thatthe suit for specific perform- 
ance would not lie as one of the vendors 
was a minor. His attitude under the cir- 
cumstances can only be described as that of 
a very dishonest : persón. : At the time of the 
institution of the’ suit the minor member of 
the ‘vendor fainily had reached! majority. 
The District“Munsif granted the respondents 
a decree,’ but on, appeal the Subordinate 
Judge of Masulipatam held that the major- 


brothers-alone were entitled “to sue for. 


specific: ‘performancé» Accordingly, he 


limited the decree to 2-3rds. of the land on. 


payment: of two-thirds of the purchase ‘con- 
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sideration.’ ‘The ‘appellant then appealed to 
thi Court:and the first’and’ second respond- 
ents filed a:memorandum of cross-objec- 
tions. Thé appeal was heard by Venkata- 
rêma Bao, J., who restored the decree-of the 
District Munsif, but gave a certificate per- 
mitting of this Letter Patent Appeal. 
“In holding that.. the respondents were 
entitled to maintain a suit ‘for specific per- 
formance the learned’ Judge relied on the 
decisions in Hoggart v. Scott (1) and Salis- 
bury v. Hatcher (2). In the first of these. 
cases it was held that a plaintiff in a bill for 
the specific performance of a contract was 
entitled to a decree if, at the time of the 
hearing, he would shew a good title, 
although he had-not'a’ good title at the time 
of the contract. ; 
. Leach, M. R. observed :— 
. ‘The defendant, if he had thought fit, might have 
declined: the contract as soon as he discovered that the 
plaintifis had no title; as he was not bound to wait 
until they had acquired a title; but, he now having 
taken that course, it is enough that. at the hearing a 
good title can be made,” |. : , i Wi 

In Salisbury? y, Hatcher (2) Knight Bruce, 
V. C. said :— : ot wk Poy ee 

“In case of specific performance the-want of mutuality 
isa considération generally material, but it is contrary 
to principle and authority to say that: perfect mutuality 
is required in order to call a Court of Equity into 
action: . There are cases in which plaintiffs have’ had 
a decree for specific performance against defendants, 
who, when the bill was filed, were not ina condition to 
enforce specific performance in their own . favour. 
Where no legal invalidity affects the ` contract, the 
enforcement of it in this Court is matter of judicial 
discretion.” és 

In that case the purchaser not having 
rejected the purchase as soon as he had . 


ascertained the real interest of the vendor 


‘and the vendor latter having acquired a per- 
‘fect title a decree for specific performance 
. was passed? . . sare 5 


As Venkataramana Rao, J., has pointed ` 


. out the fact thatthe appellant remained in 


- 6 Jur. 1051. 


possession of the land and did not repudiate 
the contract’ the right to repudiate must be 
deemed’ to have heen waived. ‘There is 
nothing. in the law of India which prevents 
the- application -of the principle applied in 
Hoggart v. Scott (1) ahd Salisbury v. Hatcher 
(2) and I consider that thse ,principles have 
direct application here. It would indeed be | 
regretable if the Court could not give tothe 
respondents the relief they ask -against the 
injustice which. they -have- suffered at the 
hands of the-appellant. At no-stage has he 
repudiated the contract but :he has ‘refused 


(I) (1830) Tamlyn 500; 1 Russ & M 293; 39E R113; 
9 L J Ch. 54; 31:-R R 112. -. no aaa 
(2) (1842) 2 Y &C OC 54; 60 R R 26; 12.L J.Oh, 68; 
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to pay- the price of the land which he has 

enjoyed for ovér nitie-years.  - = * 
“Lhe appeal «will be” disniissed with costs 

throughout. K Up 


= 


“N.S. fe « * Appeal. dismissed. ° 
= 4 a l 


- CALCUTTA HIGH COURT `- 
“ » Appeal No. 348 of 1937 
eo July 24,1940 .. . 
=. NASIM. ALI AND Narsine Rav, JJ. 
ABANI NATH MUKHOPADHAYA 
AND ANOTHER—DEFENDANTS— 
-© >70 | APPELLANTS 


; ; versus 
“AMAR NATH MUKHOPADHAYA ax 


OTHERS— RESPONDENTS 4 
Will—Construction — “Satyadhikari Oh Dokholi- 
kar” and “Satyaban Oh Dokholikar Purusannukro- 
mah”, meaning of —Principles of construction. . 
Where 4 clause or a word-in a will is susceptible of 
two meanings it must be interpreted according to that 
sense to whicli the law will give effect. Bhooban Mohini 
.Debya v, Hurrish Chunder (5), relied on. [p. 450, col. 2.] 
“According’to a will by a Hindu, the testator's grand- 
son K was to became with previous arrangement (made 
in some previous will) ‘Shatyadhikari Oh Dokholikar’ (of 
the disputed property). If at the time of his death he 
: were'to leave no male child then R’s uterine brother S 
. and on his death his eldest son was to become ‘Shatya 
ban Oh Dokholikar Purusannukromah,’ -If two afore- 
said grandsons aid or any male child of their “family” 
, (bangsha) be not in existence-then the,testator’s exist-. 
ing son P or his eldest son was to become ‘Satayaban 
Oh Dokhélikar’ none of the testator’stheirs was, given 
power to transfer. OR ESE $ 
ae 


© x 
im 


P 


> 


- 


= 
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` Held, that the words “‘Shatyadhikari Oh Dokholikar”’ 


were not used to convey all the interest possessed by 
the testator. He must have used the word to confer 
some interest which was less than his own interest. 
The estate was given to R simply without express words 
of inheritance. It would‘in the absence of a conflict- 
ing context carry by Hindu Law an.estate of inherit- 
ance. The estate given to R was therefore was not an 
English estate tail male. [p. 449, col. 2.] z 
Held, also that the word “purusanukromah” meant 
“generation after generation.’ ™S therefore gôt an estate . 
òf general inheritance and the prohibition against aliena- 
tion of this estate was void in Jaw. [p. 450, col. 2.) . 


TA. from the appellate decree of the Addi- 
tional District Judge, Hooghly dated’ Séeptem- 
ber 24, 1936. a" Se = 


Messrs. Hiralal Chakravarty and Syama- 
das Bhattacharyya, for the Appellants. 

Mr. Atul Chandra, Gupta, Dr: Radka- 
binod Pal,. Messrs. Apurbadhan Mukherjee 
and Bijan Behari Mitter, for the Respon- 
dents. 


Nasim Ali, J.—The subject-matter of dis- s 
pute in the: suit out of which-this second * 
appeal arises is that portion of the 3 bighas 
2 cottas of land with the structures and 
buildings thereon mentioned: in..para. 12 of 
the last will (dated July I1, 1879), in Bengali 
language of Babu Joy Kissen Mukherjee, a 


wats 


_ wealthy zamindar of Uttarpara which does 


| ‘JOY. KISSEN MUKHERJEE 


not appertain to the Uttarpara Public Lib, 
rary. The following genealogy Shows the | . 
relationship of ‘the pafties in, this ‘suit “to 
Babu Joy Kissen sin ye ars 


~ 


% a yf 


{x 




















~ at | ee ny | - 
Jahar bal (son) Pannalal (son) Dingi haran 
defendant . defendant. (son) defendant 
*_ No.8. _ No. 9. "No. 5.-- £ 
: On June 14, 1928, defendant No. 1 granted 
in fayour of defendant No. 2 a lease ofthe 





disputed property “for 15 years.’ The ma-- 


terial portions of the last.- will. 


of Baboo Joy 


Bal 


> 


ze oe 


r 


^ 





i ' Ambika Okaran sa 
~ (eon) defendant .* _. 

p ge. No.7. >o. 
Kissen are paras. .12,-and 
Paragraph 12. of the will.. 
into four clauses: 
Mukhopadhyay, 


> i i died in 1888 : Lr 0 Fa a 
3 PAN A R pee US < < 4 
naa eHara Mohan (son)s Raja Peary Mohan (gon). . Raj Mohan (son) died in 1870 È 
: “died“in 1871 died in 1993 9 O a C tioo 
' RES a A 5 E SS A ae a 4 p aa "i -d 4 is 25 ~~ à f AT 
-> ~. Rashbehati Gon). Shibnarain (son) .. . ,, Rajendra (son) ` Bhupendra (son) `% = A 
> died in 1921 died in 1923 <. - - born.before 1869. ' defendant No.2 gao 7" ® A 
ee Taa ee eee | See a died in 1911.7 ` Bornin1869 , 5 
Pramila Devi “Abadi (son). | EA ONE Ga a ae 
,Gaughter), pe defendant No. 1 ~ S 7 2, ae, ki 
re 5 ERRET E » born in 189. Tarakriath” . Lokenath Amarnath. Chandranath 
<Santanu Kumar + (son): € (son) (son) (son) Ae oP Pp 
« (son) si > plaintif . plaintif.” ~ plaintiff, Pro. defendant ^ Eg 7 
Sone A «No.3 : No2- . Noll”. No3 o a 
Í co aa e aa = to Ta oe ey . 
. © Sures (son)*. «| Pores (son) Probal.(son) on 5 TE d ah 
diel in 1924 v died in 1919 4 a defendant No. 4 = Ls 
ee < = ee 5 t Ey + 4 x nasg paei Fan s z 5 
Sin os ' aa a i 2 ae 


Satya Chardn 3 
(son) defendant 
$ Nob”. = 


EN NA 


16 of the*will: 
may be divided = 
-Clause 1:—Rashbehari 
in accordance with previous 


Y 


har? te” 


f 


` 


hi - 


` appeal are whéther 


"the negative. So far as Ẹ 
x -sconcerned, the findizig.of ‘fhe trial, J udge, is: 


-ment'that defendants .Nos. 2» 4 ahd 8 


+ 
a 
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arrangement (made in. ‘some 
will become’ “Shatyadhikari Oh Dokholikar’ 
(of the-disputed property). Clause 2—Gode 
forbid, if at the*time of his death he leaves 
no male child then . his uterine brother Shib 
Narayan Mukhépadhyay and Zon his death 
his, eldest ,son ‘pursuannukromah’’ will be- 
come ‘Shatyaban -Oh Dokholikar :.Clause 3 
—God ‘forbid, if my* two aforesaid grand- 
sons (Rashbehari and Shib- Narayan) or any 
male child of their “family (bangshia) be not 
in existence then “my. existing son Peary 
Mohan Mukhopadhyay or his eldest” son shall 
become Satayaban.Oh Dokholikar’ ‘and shall 


continue as such.:- @lause 4—But.,.none of trial Judge. 


. v A = 
my heirs shall have power to transfer. 
“Paragraph 16—I£.anyone aniong my heirs or their. 
descendants will get dances, amusements or music, etc., 
held on the occasion of any. marriage,, sradh’ or puja 
ceremony or hold any conference in the rooms on the 
floor above the said. Library, no one shall be entitled to 
raise any objection ‘thereto. All shall have equal rights 
in theSé,mhatters,” . ee Pe 


The questions for determination in this 
on. a true ‘construction - 
of the last will of Joy Kissen (1) ‘the’ heirs 
of Joy “Kissen or thei families, have the 
right to hold: nach (dances), tamasa, (amuse- 
ments), gan” (music), 
ofmarriage, sradh or. 


floor above the‘library) sin the manner spe-. 
 cifiedin pata: 16 of Joy Kissen’s’ last will; 


tals 


(2)-defenda@nf No. F has 'gét4 only &life in- térest - 


` ABANI NATH V. AMAR NATH (CAL) 
previous will)” Nos. 1 an 


| him. -. He must have used 


a 


į ê 
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} 2.. The plaintiffs and the 
defendants have filed” ni 
The first contention on 
‘latits in this appeal is that the District Judge 
having fotind that defendants Nos. 2, 4 and 
8 are not entitléd in this suit tora, declaration 
in-their favour to` the.effect that«they have 
got right“of enjoyment of the baitakkhana ké 
as specified in cl.-.16 of the will'and” that, he 
having directed the deletion- of this declara- 
fion from the decree of the trial Judge he. 
should have ‘also deleted the observations of 
the trial Judge in his judgment, in. connection 
with this matter from the judgment of the 
I accept this contention as this è 
position was ` not -controverted by defen- 
dants Nos. 2, 4and 8. The second question. 
relates. to the quantity of interest of defen- 
dant No. 1 in the disputed property: under 
the terms of Joy Kissen’s.last will. ‘The de- 
cision on this question -depends mthe true 


i 


other 
no ‘cross-objections. 
“behalf of-the appel- 


- construction of para; 12 of the will- It. 


appears from other parts. ofthe will (ë. g., 
paras..2, 3,.6, 10 and :17) that wherever the 
testator: intended to bequeath his whole in- 
terest he used the word ‘“‘paibin” (shall get); . 
He did not ‘use ‘this word in para. 12a 'Rhe 


etc.,.on the occasions ‘words-“Shatyadhikari Oh .Dokholikar” in `- 
puja, ete.. or, any bai-.. cl: 1.of para. 12, therefore, «were not used Dy 
thak (conference) in “the baithakkhana’ (the -him ‘to 


convey all the interest 
used the word to confer 
some-intéresf which is less than his own in- 


` 


terest in the disputed property; (3)'the lease _. There. is né rule ‘thatthe first recipient must take 


of the disputed properties granted by defen-~ 


£ dant No..1 to defendant No: 2,on June 14, 


1928; or any other alienatidn of the disputed,” 


+ property’by defendant No; -l will be:dpera- 


tive after the death of deferidant No; 1. The 
 Courts;below have answered the second ques- 


> $ 1 


the first question. ig 


-tion in affirmative and the third question “in | 


‘that the plaintiffs‘and. defendants Nos. 3, 5-to 
7 and defendant No. 9 have: no suchiright, of 
enjoyment but the other defendants have. A` 
déclaration to: this, effect, was embodied in 
the tecree passed::by him. The Additional’ 
District ‘Judge, however, deletéd from the 
decree of:the „trial Court that» portion -of the 
‘declaration which was” in fatour of 


defen- v 


dants Nos. 2,4.and 8 yas hé” was ‘of opinion * 
that: these defendants did ngt join’ in.the suit” 


as plaintiffs ahd did‘not also pay"the requisite 
court-fées for such relief though at the~same 
time he observed that the trial. J udge- was 
justified in making, observation in his judg- 
had 
such.rights ofenjoyment.: | INYA 
Hence this: second -appeal by defentlanis - 
194-57 & 58` 


all ‘the interest, pêssessed by- the testator for limited 
interests are<common enough : 
v. Norendra Krishna’ Bahadoor (1) atp. -39:” $ 8 
< What then is ‘the naturé* Of *this limited 
interest? Clause,2-lays down that on the 
-dedth óf Rashbehari without a male issue 
‘the property would, go to Shib Narayan ‘or , 
his eldest son. The ‘contention. of the-plaih- 
tiffs that-thé limited ‘interest: given to Rash- 
behari by, the clause is-an English tail male. 
The afgument.in support of this contention ` 
is this. Clause 1 should not. be ‘construed. 
independéntly, of, fhe subsequent clauses.. 
The words.:‘God forbid if at the time of his - 
déath he leaves no male child” vin‘cl. 2 and.. 
the words “if there ‘be no male” child of ` 
their (tivo grandsons’) families” in cL 3 by 


possessed hy * 


.7 


Kristoromoney -Dossee - | 


2 


implication lay down: the -cowrse of success- .° 


sion and limit it, to the male issties’ of Rashë ~ 
behari in ŝucčession. Olause 4 f6rbids"aliena- 
tion: The combined effect of these provisions, 
is that the estaté created in favour of Rash- 


béhari is an English estate tail male.- I'am : 


lowing reasons. >] @,° o aa oe 
~C) 16 T. A 20'(39);.16-C 383;%5Gar. 285; 13 Ind. Tye. 
WP Ost E On 


~ of a Ge 


unable.to accept this conténtion for the-fol- 


to, 


a 


< 
e 
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The estate was given to Rashbehari simply 
withous express words of inheritance. It 
would in the absence of a conflicting context 
garry by Hindn Law an estate of inheritance. 
Tagore case (Ganendrd Mohun Tagore v. Jute 
tendro Mohun Tagore) (2), at p. 65. There are 
no express words in any of the four clauses 
prescribing the course. of succession to the 
`- estates given to Rashbehari or limiting it 
to the male line as was the case in Kumar 
Tarakeswar Roy v. Kumar Shoshi Shikhores- 
war (3) ° The words in cls. 2 and 3 relied 
on by the plaintiffs by implication do not 
prescribe the course of succession. They 
occur in clauses where the testator was not 
prescribing the course of, succession but was 


laying-down the contingencies on the hap-, 


pening of which the property would go to 
other persons. The construction. proposed 
by the plaintiffs would create an English 
estate tail male which was prohibited by 
the decision in Tagore case (2). It must be 
assumed that when the testator was making 
his will seven ‘years later he must have had 
regard to the effect which the law of the 
country had attached to a disposition similar 
to an English estate tail male : Sreemuty 
_ Soorjeemoncy Dossee v. Denobundoo Mullick 
_ (4), at p. 550. There being no conflicting 
„ context to cut down the estate of general in- 


heritance created in favour of Rashbehari” 


the words in cl. 4 forbidding alienation must 
be rejected as being repugnant or rather as 
an attempt to take away the right of trans- 
fér which the law attaches to the estate 
which the testator has sufficiently shown his 
‘intention to create though he has added a 
qualification which the-law .does not recog- 
nize: Tagore case (2), at p. 65. “I therefore 


hold that the estate given to Rashbehari is’ 


not an English estate tail male. bs 
The testator has not’ stated expressly the 
time when the uncertain event specified in 
cl. 2 is to occur. In view of the provisions 
contained in s. 111, Succession Act, 1865, it 
maş be contended that this time is the time 
of the death of the testator and the gift to 
“Shib Narayan did not at all take effect. I 
express, however, no opinion on. this ques- 
tion as itis an admitted fact in this case 
that: after the happening of the contingency 
, mentioned in cl. 2, Shib Narayan entered 
into- possession of the disputed property to 
the - exclusion of Rashbeharis daughter. 
What was then the nature of Shib Narayan’s 
-(2) (1872) I A Sup. Vol. 47 (65); 9 Beng. LR 377: 18 
WR 359; 2 Suther 692; 3 Sar. 82 (P O). i 
(3) 101.451; 9C 952; 1230L R62; 4 Sar. 439; 7 
Ind. Jur. 327 (PO). g 
GO 6 MI A 526 (550); £W R 14; 1 Ind. Jur. (N. 8.) 


ve 


37 1 Suther 291; 1 Sar. 583(P O). 
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interest in the disputed property? In cl. 2 
the testator has -added the word “purusanu- 


.kromah’ to the words ‘Shatyaban Oh Dokho- 


likar’ while describing the nature of the 
interest given toShib Narayan or his eldest 
son. The object of adding the word ‘puru- 
sanukromah’ was to prescribe expressly the 
course of, succession to the estate created in 
favour of Shib Narayan or his eldest son. 
This word has not acquired any technical 
meaning. Itis used in two senses: (1) from 
male to male and (2) from generation to 
generation. If the word was used by the 
testator in the first- sense he would: be 
creating an estate of inheritance which will- 
be hit by the decision in‘ the. Tagore case 
(2).. I£ he used the‘word in the second sense 
an estate of interitance which would be valid. 
in law. The contention of the plaintiffs is 
that the second construction would be in- 
consistent with the words “if any male child 
of their (two grandsons’) family be not in 
existence” in cl. 3 and the words forbidding 
alienation incl. 4 while the, first construc- 
tion would not. 

This argument assumes that the aforesaid 
words in cl..3 lay-down the course of succes- 
sion. There is no foundation however for 
such assumption as the testator has already 
prescribed: the course of succession by the 
word ‘purusanukromah’ incl. 2. Incl. 3 he 
was simply stating that on the death.of his 
two grandsons or the failure of the-male child 
of their family (at the time.of his death the 


-time of the occurrence of this uucertain 


event not being stated either expressly or, 


by implication) the property would go to ~ 


Peary .Mohan or his eldest son. Where a. - 


clause or a word is susceptible of two meag- 
ings it must be interpreted according to that 
sense to which the law will give’ effect 


.s. 71, Succession Act of 1865; Bhooban Mohini, 


Debya v. Hurrish Chunder (5) at p. 147. . IË 
tho word ‘purusanukromah’ be interpreted in: 
the second sense it would not ‘be inconsistent 
with the provisions contained in el. 3. The 


law will .give effect to this disposition as . 


creating’ an absolute estate of general in- 
heritance in favour of Shib Narayan and the 
wordsin cl.4 prohibiting alienation would 


be rejected as repugnant to’ this estate. 1. 


see no reason, therefore, why I should not” 
interpret the word ‘“purusanukromah” às 
meaning “generation after generation.” I 
accordingly hold that Shib Narayan got an 
estate of geferal inheritance and that the 
prohibition against alienation of this estate 

(5)5 1A 188 (147); 4 C 23; 2 CLR 339; 3 Sar. 
Oo. Suther 537; 2 Ind. Jur. 430; 1 Shom, L R 241 


“1941. 


is void in law. The contigency mentioned 
in cl. 3 has not happened. -Shib N arayan, 
therefore, acquired an absolute interest in, 
the disputed property by J oy Kissen’s will. 
After his death this interest has devolved on 
defendant No. 1 by inheritance. The Courts 
below were,therefore, wrong in holding that 
the defendant No. 1 has got only a life-interest 
in the disputed property. In view of my 
decision on the second questién, the third 
question must be answered in the affirma- 
tive, ù e.;in favour of the appellants. The 
result, therefore, is that this appeal succeeds. 
The. judgments and decrees of the Courts 
below are set aside and the suit is dismissed 
with cost throughout to defendants No. 1 
and2, - » | % ii i 
Narsing Rau, J.—The main source of the 
difficulty in this case is the expression “‘puru- 
sanukromah” in „para. 12 of the will. Itisa 
Bengali expression though derived from 
Sanskrit, and the interpretation put upon it 
.by the learned Subordinate Judge who tried 
the suit and the learned Additional District 
-Judge who heard the first appeal—both of 
them officers whose mother-tongue is Bengali 
—is entitled to great weight. -The Subordi- 
nate Judge, after referring to the English 
` translation of paras. 12 to 16 of the will given 
in the plaint and to the fact that the defen- 
dants challenge the correctness of the trans- 
lation, proceeds to ‘give his own translation 
of the relevant portion of para. 12 of the 
will thus: ee ts tee 
‘ “Within this land of 3 bighas 2 kottas I have built. 
a two-storeyed pucca building, in the lower storey of 
which a public library has been established and a 
‘baithakkhana in the upper storey ..... My eldest 
son Haramohan who was malik of this building having- 
died, his son Rashbehari has become the owner and 
possessor (Sattwadhikari O Dakhalkar) thereof accord- 
ing to previous arrangement; in case Rashbehari dies 
without male issue, then his brother Shib Narayan and 
on his death his eldest son will become owner and pos- 
sessor thereof, generation- after generation... . In 
the absence of male issue in their line my son Peary 
Mohan or his eldest son will become the owner and. 
possessor thereof... ..and none of my heirs shall 
have any right to alienate the aforesaid land and build- 
ing.” ANg - r ; 
Thus the Subordinate Judge’s rendering 
of “purusanukrame” is ‘generation -after 
géneration.’ He. repeats this rendering in 
‘another part of the judgment ; but in stating 
-his conclusion, after considering certain other 
clauses. of the will, he says ‘that the testator 
has used the word ‘‘purushanukrame” in its 
“plain sense of succession by heirs male only 
of the body of the donees.” The Additional 
District Judge’s translation ofthis part of 
para. 12 of the willruns: - | 
“Upon the death of my. eldest son Haramohan 
Mukhorpadhaya, who was the malik of the said land 


~ 
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and structure, his son Raslibehari Mikhopadhaya has 
become owner and occupant of the same. Gog forbid, 
if at the time of his death he does not leave behind 
any son, then his brother Shib Narayan Mukhopadhaya 
dnd in his absence his eldest son will become owner 
and occupant in thé male line. God forbid, if my 
aforesaid two grandsons: or any male descendant in 
their line does not survive, then my diving “son Peary 
Mohan Mukhopadhaya or his eldest son will become 
owner and occupant and ‘will continue to be -80, but 
none of my heirs or anybody else is vested with any 
power to abolish the library from the lower storey or 
to transfer the aforesaid land and pucca structures.” 

` Thus thè Additional District Judge’s ren: 
dering of “purushanukrame” is in.the male 
line. But in the very next sentence he 
Says: , 

“All controversies have been centred round the 
words “Sattwaban O dakhalikay,’ ‘Purushanukrame’ 
and ‘Uttaradhikai’ (owner and possessor, for generation 
and heir).” ; : 
- Here, therefore, his rendering of the word 
“‘purushanukrame” is for generations. -In a 
later part of the judgment he states that.the 
words’ ‘putra-pautradikrame’. ‘purushanu- 
krame, &c, “are-very catching at first sight 
and they are often taken to imply estates . 


of inheritance” He repeats this observation . 


on the next page. Still later he says that. 
the undisputed case of both parties was, inter 
alia, that if Rashbehari died without leaving 
any male issue, then the property would 
pass to Shib Narayan and in his absence 
to his eldest son from generation to genera- 
tion in the male line. -(This translation is 
no longer undisputed.) Again in a succeed- 
ing passage he says: ee ee j 

“The expressions ‘Sattwadhikari’ ‘Sattwaban O0 
Dakhalkar’, and ‘Purushanukrame’ are often used in 
testamentary dispositions and gifts where ar absolute 
estate of inheritance is intended in favour of the legatee 
or donee.” wt eee fon | 

Further down he says, speaking of the 
testator : : : 

“He first stated that the property belonged to his 
eldest son Haramohan and that he having died, passed 
to his eldest son Rashbehari. The next provision was 
that if Rashbehari died leaving (sic) any “male issue 
it would pass to the testator’s second grandson Sib- 


narain or in his absence to his eldest son.from genera- ` 
tion to generation.” ; $ 


His final conclusion, howéver, after con- 
sidering certain other clauses of the will is 
put thus : Gg TIT 

“So there can remain no doubt about the fact that | 
the expression “pnrushanukrame”’ in, this particular 
case was not used in the sense including the females 

of them.” 


It is not easy to gather from these judg- 
ments what the Courts below considered. to 
be the meaning of the expression “puru- ’ 
shanukrame” standing by itself and apart . 
from the other clauses of the will: The 
general effect of the judgments appears to 
be this: The plain or primary sense’of the 
expression is in the male line, but it has also 
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acquired in Bengali documents, a secondary 
meaning, generation after generation, and 13 
often used to convey an absolute estate of 
general inheritance; but. having regard- to 
the other clauses of the will, it appears that 
in this particular provision ‘the testator has 
used the word in its plain or primary sense 
of in the male line. «In Wilson’s Glossary 
(1855) the expression ‘‘purushanukrame’” is 
translated as “by or in course of succession 
in the direct or male line.” Our attention 
has’ also been invited to certain Bengali 
dictionaries, but as the definitions in those 
dictionaries repeat the word ‘‘purush” which 
is the source of the ambiguity, meaning 
either “man” or “generation” 
seem to be of much assistance. 

The net result is that the plain or primary 
sense of the expression is in the male line, 
{as stated in Wilson’s Glossary and by the 
Subordinate Judge in his conclusion and as 
appears from the Additional District Judge’s 
translation ' of para. 12), but that the expres- 
sion is often used in Bengali documents in 
a more general sense to mean generation 
after generation and’ to convey an absolute 
estate “of general inheritance (as stated more 
than once “by the Additional District Judge 
in the judgment and as appears also from 
the Subordinate Judge's - translation of 
para. 12). 

The question now is: In‘whtch of these 
two senses has it been used in this particu- 
lar provision ? On this point, both the Courts 
below have found that it has been used in 
the plain or primary sense and not in the 
more general sense. The main argument on. 
behalf of the appellants before us is this: 
Even assuming that the expression is ambi- 
guous, s. 84, Succession Act, 1925, which by 
virtue of s. 57 and Sch. ITI to the Act, applies 
to all wills made by Hindus after ‘Septem- 
ber 1, 1870 and which therefore applies to 
the present will, requires that where a 
clause is susceptible of two meanings ac- 
cording to one of which it has some effect 
and ‘according to the other of which it can 
have none, the former shall be preferred. If 

“purushanukrame” is interpreted as mean- 
ing in the male linethe effect would be to 
create an estate in tail male. Such an estate 
cannot be created by a Hindu testator, so 
that this interpretation completely destroys 
the effect of the words, an estate of special 


inheritance is created, only to be instantly- 


avoided as repugnant to Hindu Law. On the 
other hand, if the expression is given the 
more gener al meaning of which it is capable, 
namely generation after generation, and is 
construed as conveying an absolute estate of 
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general inheritance, the -clause will have 
effect according to its tenor. subject- to any 
other valid provision of the will. In these 
circumstances, the Court ought not to adopt 
the former construction and e create an intes- 
tacy when another construction not leading 
to an intestacy is possible. 

In my view, this ar gument must succeed. 
We have here an-expression which is equal- 
ly capable,- when standing by itself in a 
Bengali document, of meaning either in the 
male line of succession or generation: after 
generation. Is there anything in the context 
which compels us to adopt the former mean- 
ing and creat an intestacy ? 

The provistons of the will relied upon for 
this purpose by the trial Court are: First, 
that in case Rashbehari leaves no male i issue 
at the time of his death, the property is to 
go to his brother Sibnarain.or his eldest sèn 
Secondly, thatin tase Rashbehari and Sib- 
narain and their male descendants are not in 
existence, the property is to go to Peary 
Mohan or to his eldest son. Thirdly, that 
none of the testator’s heirs or successers shall - 
have any right to alinate the property. And 
fourthly, that the testator’s heirs and the 
members of their families would all have a 
right to use the baithakkhana for dances, etc. 
in connection with any marriage etc. The- 
first three clauses are taken from para. 12 of' 
the will and the fourth from para. 16. It is 
said that these clauses clearly show that the 
testator’s intention was not to give an abso- 
lute estate either to Rashbehari or to Sib- 
narain ov Sibnarain’s son Abani. 

The argument is hardly convincing. Un- 
doubtedly the testator meant to qualify his’ 
gift in certain ways : but this does not show 
that he did not intend to give an absolue, 
estate subject to those qualifications. In fact, 
we may look upon the several clauses as so’ 
many provisos, or exceptions to the disposi- 
tion indicated in the previous part of the will. 
Let us, however, examine the’ claŭses more 
closely. The first clause restricts the estate 
given to Rashbehari and has no direct bear- 
ing on the interpretation of the expression 
“purushanukrame” which occurs in the will. 
only in connection with the estate given to 
Sibnarain and his eldest son. The clause, 
may, howevér, have an indirect bearing. on 
the question, as showing the character of the 
estate given to Rashhehari.and as suggesting: 
by analogy thé nature of the gift to those 
coming after him. From this “point of view 
it is relevant to observe that the gift to Rash- 
Dehari 4 was not of an. estate descending entire- 
ly in the male line. For example, if Rash- 
behari had died leaving a son and-that son 
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had predeceased Shibnarain leaving a 
daughter, there would have been nothing in 
the will to prevent the daughter inheriting. : 
For, Rashbehari’s son would have excluded 
Sibnarain, and upon that son’s death, the 
estate would have passed to his daughter, 
because the presence of Sibnarain would have 
excluded Peary Mohan or Peary Mohan’s 
eldes son. It is thus clear that the estate 
given by the will to Rashbehari was not an 
estate restricted to the male line of succes- 
sion. It may be noticed further that it by any 
combination of events the estate had passed to 
Peary Mohan’s eldest son under the relevant 
clause of the will, the estate in his hands 
would have been an absolute one and would 
not have descended only to his male heirs, 
there being no such restriction in the will. 
Briefly, therefore, the estate given by the 
will was not, necessarily and always, an estate 
descending only. to male holders whether in 
Rashbehari's line or in Peary Mohan’s line. 
There is, therefore, no ground for crediting 
the testator with an intention to restrict the 
estate male holders in Sibnarain’s line alone, 
and as we shall see presently he has not in 
fact done so. Let us now turn to the second 
clause which, literally translated, runs: , 

“God forbid, if my aforesaid two grandsons or the 
male descendants of their families are not in existence, 
then my existing son Peary Mohan Mukhopadhaya or 
his eldest son will become and remain owner and pos- 
sessor.’ 

It may be mentioned here that Rashbehari, 
Sibnarain, Peary Mohan and Peary Mohan’s 
eldest son Rajendra were allin existence at 
date of the willand Sibnarain’s eldest son 
Abani (defendant-apellant No. 1) had either 
been born or was en ventre sa mere; they were 
all in existence at the date of the testator’s 
death. Now the clause in question merely 
says:. “If my aforesaid two grandsons, etc., 
are not in existence’ without mentioning any 
point of time. The testator could not have 
meant that ifthe contingency happened at 
any time, however remote, the estate was to 
go over to Peary Mohan or his eldest son, for 
Beary Mohan or his eldest son could not live 
for ever so as to be able to take the estate 
whenever the contingency happened. The 
testator had obviously some point of time in 
mind, although he has not mentioned it in 
the will. In these circumstances, we may well 
presume that the point of time intended was 
the date of the testator’s death, and such a 
construction, besides being in consonance with 
the principle of s. 124, Succession Act, 1925 
(which is one of the sections applicable to 
Hindu wills made after September 1, 1870), 
would accord quite well with the other pro- 
visions of the will. The testator first makes 
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a gift to Rashbehari ; he then provides that 
if Rashbehari should die without leaving any 
sons, the estate is to go over to Sibnarain .or 
bis eldest son. He then sees that he has made 
no provision for the contingency of Rash- 
behari and Sibnarain and their- male’ descen- 
dants, all predeceasing himself (the testator). 
He therefore makes the provision new under 
consideration: This is at least one possible 
reading of the will, On this view all that 
the clause provides or implies is that one or 
other of certain male holders shall take the 
estate upon the testator’s death, but it im- 
poses no restriction upon the nature of the 
estate in that holder’s hands, once he has 
taken it. In other words, he takes the whole 
of the testator’s estate without qualification. 
On the other hand, even if we presume no 
particular point of time for the happening of 
the contingency upon which the estate was 
to pass to Peary Mohan or his eldest son 
except, of course, that the contingency must 
happen during the lifetime of Peary Mohan 
or his son, the clause beihg otherwise mean- 
ingless—the words of the clause do not war- 
rant the assumption of a gift of an estate in 
tail male. For suppose, as has actually hap- 
pened, Rashbehari died without leaving a son 
and thereatter Sibnarain died leaving a son 
who survives both Peary Mohan and Peary 
Mohan’s eldegt son. Suppose later Sibnarain’s 
son leaves a daughter, how can she be exclud- 
ed from the succession by this clause ? Peary 
Mohan and his eldest son both being dead 
the gift to either of them can no longer take 
effect so that the clause cannot operate to 
éxclude Sibnarain’s son’s daughter in the 
case put. 

As regards the clause restaining alienation, 
it is well ktown that such a clause often 
occurs in Indian wills even where the testator 
has by a previous disposition given, in un- ` 
ambiguous terms, an absolute estate. The 
mere presence of such a clause is therefore 
no indication that an absolue gift was not 
intended by the previous disposition. The 
clause is, of course, of no legal effect. The 
clause giving a righb of use of the baithak- 
khana to all the heirs of the testator and the 
members of their families on certain special 
occasions appears to be no more inconsistent 
with an absolute gift than with an estate in 
tail male. It follows therefore that none of 
the clauses relied upon are sufficient to nega- 
tive the construction of the expression “puru- 
shanukrame’? as meaning generation after 
generation and as conveying an absolute gift 
subject to any other valid provisions of the 
will. It has been contended on behalf of the 
respondents that in certain other paragraphs 
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of the will, where the testator was beyond 
controversy making an absolute gift, he has 
not used the expression ‘“purushanukrame.” 
It’may be that in view of the qualifications 
or restrictions which he was inserting in the 
will in respect of the baithakkhana, he desir- 
ed to emphasize the fact that subject to those 
qualifications or restrictions the estate was to 
be enjoyed generation after generation. 
There is nothing in the will which compels 
us first to cut down the estate to an estate in 
tail male and then to say in consequence that 
such an estate, being repugnant to Hindu 
Law, must be further cut down to a series of 
life estates, with a resulting intestacy in res- 
pect of the remainder. I agree that the 
appeal must be allowed as directed by my 
learned brother. 


D. . l Appeal allowed. 
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ees from, whether entitled to benefit of 0. XLI, 
T. a 


Where the inam is a Crown grant it will be governed. 
by s. 3, Orown Grants Act which excludes the applica- 
tion of the personal law. If there is any ambiguity in 
the inam certificate or if the inam certificateis silent 
as to the rule of devolution the question will have to be 
‘resolved in accordance with the Inam Rules of 1859. In 
matters not expressly mentioned in the sanad or certi- 
ficate or other documents evidencing the special terms of 
the grant in the particular casp, devolution and the in- 
cidents of an inam estate in Berar are regulated- by 
the Berar Inam Rules pf 1859. 88 Ind. Cas. 347 (D), 
relied on. [p. 455, col. 2.] 

Whether -or not a particular inam estate has been 
enfranchised 18 a question of fact in each case, the 
burden of proving which rests on the party who asserts 
it. 36 Ind. Cas. 518 (2), relied on. 

A widow of an inam grantee is a member of his 
family whereas a husband of a woman born in grantee’s 
family is nota member of that family. The grant is 
made for the benefit of the grantee’s family and cannot 
be enjoyed by any one who is outside that family. [p. 
456, col. 1.] 
| i the share which is assigned to a co-sharer in the 
inam certificate is regarded as a distinct and indepen- 
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dent grant, it will no doubt escheat to Govt. on extinc- 
tion of the co-sharer’s line. But where it is covered by a 
major grant, it does not escheat to the Crown but merges 
“in the major grant of which it was a part and reverts 
to the representatives of the original (major) grantee. 

Deshpandia allowance in Berar is an inam and is 
governed by the Inam Rules and succession thereto is 
prescribed by r. 5-(2). 75 Ind. Cas. 932 (5), relied 
0 


n. 
Under r. 32 of the Rules framed under s. 14 ofthe 
Pensions Act, 1872, (Act XXIII of 1871), as applied to 
Berar, the cash allowance payable to Deshmukhs and 
Deshpandias in commutation of their emoluments as ex- 
pargana officials is paid to the person whose name has 
been recorded as dastaki. Under r. 36 of the aforesaid 
rules the dastaki is bound to distribute the allowance 
among all persons who are entitled to any share in it. 
These allowances are intended for the maintenance of the 
grantees and their descendants. [p. 4158, col. 2.) _ 
“Order XLI, r. 33, Civil P. C., confers discretionary 
power on the Court. That power cannot he exercised 
in favour of @ person who acquiesced in the lower 
Court’s decree passed against him by payment of the 
decretal amount and bound himself not to appeal from 
the decree. [ibid.] . 


F. As. from the decree of the Court of the 
Sub-Judge, First Class, Daryapur, dated 
September 30, 1933. 


Mr.T. L. Sheode, for the Appellant. 
Messrs. M. R. Bobde, and A. V. Khare, 
for the Respondent. f 


Judgment.—This appeal and First Appeal 
No. 5-B of 1934 arise respectively out of two 
suits, Civil Suit No. 107 of 1930 and Civil 
Suit No. 21 of 1931. The first suit was 
instituted by the appellant Shriram son of 
Deorao to recover possession of some fields at 
Itbarpur with mesne profits for three years 
1927-28, 1928-29 and 1929-30 against the res- 
pondent’s husband Maruti. The second suit 
was instituted by the aforesaid Maruti 
against the appellant Shriram and one 
Udhao to recover possession of five fields at 
Nandura with mesne profits for three years 
and also for a share of Lawajama (cash 
allowances paid by the Govt. to Deshpandes 
who were prior to the British Govt. here- 
ditary officers) for 11 years. The respondent 
succeeded in both the suits and these two 
appeals have been preferred by Shriram. 

The villages Peth Itbarpur and Nandura 
were granted on Palampat tenure by the 
British Govt. in 1867 to Ganpatrao Narayan 
and Khusalrao Baijnath and the grant was 
confirmed by an inam certificate delivered 
to the grantees on June 3, 1875. These two 
individuals were heads of two different 
families which had already separated before 
1867. Shriram the appellant is now the head 
of Khusal Baijnath’s family (the junior 
branch of the quondum joint family) and is 
the inam certificate holder. In Khusal’s 
family there were four branches of which 
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branch No. 3 was represented by Dhondu at 
the time of the grant in 1867. In the inam 
certificate of 1875 he is shown as a co-Sharer 
holding 1/24th share of the whole inam. It 
is common ground that Dhondu’s share was 
comprised in the eight-anna share granted to 
Khusal, the head of the junior branch. The 
dispute relates to the lands. comprised in 
Dhondu’s share. Dhondu died in 1888 sur- 
vived by a daughter named Bani who died 
on. November 5, 1918, without issue. She 
had been married to Maruti, who subsequent 
to her death married Bani the respondent. 
Maruti having died during the pendency of 
this litigation, is now represented by his 
widow Mst Bani alias Godavari. Dhondu’s 
share devolved on his daughter Mst. Bani, 
Maruti’s first wife. On his death Maruti 
took possession of the fields at Itbarpur and 
Shriram took possession of five fields at 
Nandura and Udhao of the rest. Shriram is 
the son of Deorao who was Khusal’s daugh- 
ter’s son. Deorao, his father, was adopted by 
Khusal as his son. The contention as to the 
validity of his adoption was raised but later 
waived by reason of the fact that even with- 
out the adoption he, being the lineal descen- 
dant of Khusal, would be his heir. Shriram 
was recognised as the lawful heir of Khusal 
under the Inam Rules and was granted the 
inam certificate. 

Shriram founded his claim on his being 
the head of the Khusal’s branch of the family 
and a-certificate holder. He alleged that 
Bani, the danghter of Dhondu, the recorded 
co-sharer in the inam certificate was only 
entitled to maintenance and that as her right 
did not devolve on her husband, Maruti, the 
lands comprised in her share reverted to him 
as the representative of the original grantee 
of the inam and also as head of the family 
who was the inam certificate holder. Maruti 
contended that under the Hindu Law which 
was applicable to the parties he had succeed- 
ed to the share of Bani, his wife, and that 
even if the inam r. 5 (2) governed the suc- 
cession he was Bani’s lineal heir. His con- 
tention prevailed in the lower Court which 
held that Dhondu’s share after it vested in 
Bani became her stridhan which would pass 
as such to her husband asthe next heir under 
the Hindu Law. It also held thai even if 
inam ¥. 5 (2) applied to this case Maruti was 
the direct lineal of his wife. 

The view taken by the lower Court that 
Maruti was the direct lineal heir of his wife 
is not supported by the learned Counsel for 
the respondent in this Court. He, however, 
sought to justify the lower Court’s decree on 
other grounds, namely, (1) that the devolu- 
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tion of the property in-question is not govern- 
ed by: Berar Inam Rules, 1859, (2) that even 
if the rules applied the case will be governed 


° by x. 3,and not by rr. 5 (2) and (3) that 


iarespective of the question whether or not 
Maruti had title the plaintiff Shriram him- 
self had no title to the property and conse- 
quently his suit should be dismissed.. . 

As to the first ground it is urged that the 
inam certificate itself does not impose any 
limitation on succession. The imam certifi- 
cate in col. 20 says that the grant was to be 
continued or fixed share to claimants, their 
descendants and co-sharers in perpetuity 
deducting Abkari. The argument is that 
the word ‘descendants’ relates ‘only to 
“claimants” and not to “‘co-sharer”’, and on 
this interpretation it is contended that the 
grant made to Dhondu was absolue and not 
trammeled by any conditions in respect of 
devolution. If this interpretation prevails, 
the result would be that a part of the grant 
will remain subject to the inam rules and 
another part will not be governed by the 
inam rules. An anomalous result like this 
would not have been contemplated by the 
grantor. As the grant is one and, so far as 
the grantor is concerned, indivisible, the 
whole as well as every part of if must con- 
tinue to be governed, either by the imam 
rules or by the personal law of the parties. 
As the inamds a Crown grant, it will govern- 
ed by s. 3 of the Crown Grants Act (Act XV 
of 1895) which excludes the application of 
the personal law. If there is any ambiguity 
in the inam certificate or if the inam certif- 
cate is silent as to the rule of devolution the 
question will have to be resolved in accord- 
ance with the Inam Rules of 1859. Their 
Lordships of the Privy Council in Mir 
Subhan Ati v Imami Begum (1) ruled that 
in matters not expressly mentioned in the 
sanad or certificate or other documents 
evidencing the special terms of the grant in 
the particular case, devolution and the inci- 
dents of an inam estate in Berar are regu- 
lated by the Inam Rules of 1859. 

Then it is urged that the inam had already 
granted. 
Whether or not a particular inam estate has 
been enfranchised is a question of fact in 
each case, the burden of proving which rests 
on the party who asserts it: See Krishnaji v. 
Nilkanth (2). In the present case the res- 
pondent did not even raise the plea in the 
lower Court that the inam was enfranchised. 

(1) 21 N L R 117; 88 Ind. Cas. 347; A I R 1925 P 0 
184; 52 C 971; 52 IA 294; 23 A LJ 667; (1925) M W 
N 535; 300 W N 122;50M LJ 136 (P O). 

.(®@ 12 NL R 150; 36 Ind. Cas. 518; A I R 1916 
Nag. 55. 
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An argument is‘sought to be erected on the 
basis of a decision reported -in Abdul Latif 
v. Mansinghrao (3). That was a case ‘of 
inam which before the settlement was not 
subject toany quit rent but thereafter was 
. made liable to pay a quit rent under r. 5. 
In this case it appears from Ex. D-1) that 
the Govt. demand of the villages was 
Rs. 1,239 before settlement, and that was the 
quit rent imposed at the settlement. It 
would further appear from that document 
that the grantees were put in a very favour- 
able position inasmnch as the new arrange- 
ment left to the grantees a clear surplus of 
Rs. 490-2-0 in place of Rs. 251-6-3 which 
before the settlement they had been required 
to pay tothe Govt. 

As to the second ground, we are unable 
to see how the inam in question can be 
brought under 1. 3. It is common ground 
that the grantees of the inam were the 
Deshpandes of the Pergana Daryapur .and 
that the grant made in their favour by 
former Govts. for service which were being 
rendered by them in revenue department, 
was confirmed and continued in their favour 
although the services were discontinued. The 
imams so granted in lieu of lands or money 
stipends commonly called hugs and russums 
of offices, such as Deshmukh, Deshpandias, 
and others, ths service of which has either 
been dispensed with or othergrise discon- 
tinued, are by r.5 (2) directed to be dis- 
posed of according to cl. (2) of r. 5, if they 
are hereditary in their terms. In view of 
the history of the grant, r. 3 of the inam 
rules can have no application. The per- 
sonal Jagirs regulated by r. 3 are thereby 
made subject to a legacy duty or succession 
fee. It'is not alleged in this case that any 
legacy duty or succession fee ‘was ever 
charged when the grant devolved on any 
heir. Even on the assumption that r. 3 
applies, there is nothing in it to justify the 
view that a husband of a deceaeed incum- 
bent is entitled to come in as heir. An 
ingenious argument is put forward that if a 
widow can succeed to her husband, there is 
no reason why a widowercannot succeed to 
his wife. The argument is specious but not 
sound because a widow of an inam grantee 
is a member of his family whereas a husband 
of a woman born in grantee’s family is not 
a member of that family. The grantis made 
for the benefit of the grantee’s family and 
cannot be enjoyed by any one who is out- 
side that family, Maruti, therefore, could 
not come in as heir under either r. 5 or 


(3) 25 N L R 107; 118 Ind. Cas. 878; A I R 1930 Nag. 
24; Ind. Rul. (1929) Nag. 302. < 
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r.3 of the inam rules. Rule 3 is invoked 
for the reason that there had been adoptions 
in this family, and that adoptions are ‘per- 
*mitted by r.3, whereas they are not ‘per- 
mitted by r. 5. It has already been pointed 
that this inam is governed by r. 6, and 
although cl. 5 of that rule provides for 
special sanction of the Govt. before the right 
of adoption is admitted, that right was con- 
ceded later in 1863, as will appear from the 
foot note appended to that clause. 
There appears to be no question that the 
devolution of the inam is regulated by 


r. 5 (2) and the learned Counsel for the : 


respondent concedes that if that rule applies 
Maruti could not be the heir of his widow. 
Finding that he has no legs to stand on, he 
seeks to attack Shriram’s title relying on 


2 


Sahebrao v. Jaiwantrao (4). Much stress : 


is laid on that case as a conclusive author- 
ity sustaining the respondent’s claim and 
demolishing the appellant’s, but on analysis 
of the facts of that case it would appear that 
its resemblance to this case is but superficial. 
That was a dispute between the certificate 
holder and a co-sharer and not, as here, 
between a certificate holder and a tres- 
passer. Their Lordships indeed held in 


that case that the term “co-sharer” found in ` 


the inam certificate implies 
and not amere right to receive main- 
tenance. The certificate holder’s suit was 
dismissed on the ground that he and the 
ancestors of the co-sharer defendant, had 
already become separate by a partition before 
the inam was confirmed by the British 
Govt. and that the inam was continued in 
their favour according to their then exist- 
ing and ascertained shares. The dispute 
pertained to Sonaji’s la-4p share which hav- 
ing been included in Yadoji’s 8 annas share 
was taken by Yadoji’s adopted son, Jaiwant- 
rao, to the exclusion of Sahebrao who held 
the other 8 annas share.” Their Lordships 
of the Privy Council did not decide the ques- 
tion whether Jaiwantrao was legally entitled 
to Sonaji’s share. That question which was 
left undetermined in that case directly arises 
for decision in the present case where Shri- 
ram (appellant) stands in the position of 
Jaiwantrao and Ganesh Narayan (nota 
party to this suit) in that of Sahebrao. In 
the present case-Dhondu’s line, like Sonaji’s 
line in the Privy Council case, became’ ex- 
tinct and the legal consequences arising 
therefrom have to be examined to see which 


(4)29 N L R 210, 143 Ind. Cas. 437; A IR 1933 P C 
171; 60I A 231; Ind. Rul. (1932)P C162; 57 CLJ 
519;65 M L J 154; 38 L W 37; 35 Bom. LR 81 
(PO. er, 
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of the two contestants “here is entitled to 
Dhondu’s share. `’ 
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` Reference to the following pedigrees will 
serve to, elucidate the situation : 


= 4 * 4 7 wk 


SENIOR BRANCH = 0-8-0 





Ganesh Narayan 








l 
‘Gopal = Koshibai 





| 
Shrikrishna 





Trinbak Vishwambhar. Jayakrishna. 
Bhalchandra. 
KT * x * A 3 * = h 2 
JUNIOR BRANCH = 0-8-0 
“I (0-2-0) II (0-2-0) TL (8-2-0) 
| EA | Janrao Bhaskar 
Vaijnath Kashinath. “Ragho. | = 
Baliram [. | 
Khushal x Ramji Laxmam Baliram.. 
Kg alavai | 
i Laxmi bad a | A 
Sadasheo. Waman.. 
- | | Dhond : 
Bhaskar. Saal Deorao ioe 
: | Bani = Marutirao = Bani alias Godavari. 
Shriram (appellant) = 
(certified holder). ror (respondent). 
© OIV (0-20) Be 
` Sitaram Somaji 
Hie Anandrao 
| 
“ Udhao. sir 
Govind. 
* ; kal * * * kai 


It will be apparent from the two pedigrees 
that the two branches are quite independent 
and that Dhondu wasa member of the i; Junior 
branch. 

Now, in view of the Inam Rule 5-(2) which 
is made applicable by Rule 6 (2) which gov- 
erns the inam under consideration, Dhondu’s: 
share could devolve only on Dhondv’s lineal 
descendants. The question is : -if the owner- 
ship of Dhondu’s share becomes vacant con- 
sequent on failure of Dhondu’s lineal des-. 
cendants, who will be entitled to it ? 

On behalf of the respondent it-is contended 
that 

(i) Dhondu’s share would be regulated 
by the. rule of succession prescribed: by 
Hindu Law; either it will pass to Maruti, 
the busband of Dhondu’s daughter Bani, or 
it will go to Dhonduw’s next reversioners. 

(ii) The share would escheat to the Crown, 
the grantor of the inam. 

But there is a third algavantive which: is 
contended for by the appellant but not con- 


ceded by the respondent; it is that it would 
merge in the grant made to Khusal and 
would therefore revert to the representative- 
of Khusal to whom the inam was primarily 
granted by the Crown. 

The first alternative must be summarily 
ruled out as it involves negation of the inam 
rules. Jt must therefore be held that neither- 
Maruti’s nor Dhondu’s reversioners have any 
claim to Dhondu’s share.’ 

The second alternative merits serious con-- 
sideration. ‘Rule 5 12) sh the Inam Rules. 
runs as follows : 

“Tf the present incumbent is a descendant of the 
original grantee, the inam will be continued to him 
hereditarily, subject to the following conditions ;- 

First—Successions limited to direct lineal heirs and 
undivided brothers. 


Second—The inam escheats to Govt. 
such heirs.” 


If the share which is assigned to Dhondu 
in the inam certificate (Ex. P-1) is regarded 
asa distinct and independent grant, it will 
no doubt escheat to Govt. but the terms of 


on failure of” 
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the inam certificate do not bear that con- 
struction. It ‘purports to grant the two 
villages Nandura and Itbarpur to Ganpat 
Narayan and Khusal Baijnath and specifies 
certain persons, including Dhondu Wasudetd, 
as co-sharers. The grant to co-sharers of 
the shares of which they were then in posses- 
sion was covered by the grant made to Gan- 
pat and Khusal. The minor was therefore 
comprised in the major grant. The grantor 
intended primarily to grant the villages to 
Ganpat and Khusal for the maintenance of 
the grantees and their descendants and but 
for the existence of some collaterals at the 
time of the grant, the grant would have 
benefited the grantées alone. That the 
names of co-sharers were not entered in 
column 1 butin column 23 indicates that 
the grant of the inam was substantially 
made for the benefit of the grantees named 
in column 1. It must also be observed 
that in column 1 the shares of the grantees 
are not specified in fractions as they would 
be had the intention been to grant the 
villages minus the shares recorded in 
column 23. These considerations warrant 
the construction that the grant of the villages 
to those mentioned in column 1 comprised 
-the shares specified in column 23. This con- 
struction is fortified by the fact that Govt. 
‘did not claim Dhondu’s share by escheat. 
The inam certificate (Ex. P-P) only bears a 
note that Dhondu’s line has become extinct 
and that Dhondu’s name has been struck off. 
‘The result of this entry is as if the share had 
never been granted to Dhondu. 


Now if the Crown asthe grantor does not 
claim Dhondu’s share by escheat and 
Dhonduw’s name has been struck off the inam 
certificate, it must logically follow that it 
would merge in the grant to Khusal and 
revert to Khusal’s representatives, as it was 
carved out of Khusal's grant. At this stage, 
a question may well arise whether this 
-merger of Dhondu’s share would enure for 
the benefit of all the surviving sub-branches 
‘of the junior branch represented by Khusal 
or of Khusal’s representative alone. But 
that question and the subsidiary question of 
maintenance of those who were in receipt of 
Maintenance out of Dhondu’s share do not 
-ditectly call for decision and have not been 
debated at the bar.. We therefore think it is 
sos to pronounce our opinion on 
‘them. 


The learned Counsel for the respondent 
‘Spared no angle of attack in his vigorous 
contest of the appellant’s cláim. It is con- 
tended that although the respondent was a 
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trespasser the appellant could not succeed 
nierely on the averment that he was Khusal’s 
e representative and a certificate holder but 
that it was imperative on him to set forth 
the particular capacity vis-a-vis, Dhondu, in 
which he asserted his right to possession 
of Dhonduw’s share, viz. whether he was 
Dhonduw’s co-owner or reversioner. There is 


no substance in the contention which 
involves a misconception of the nature 
of the plaintifs claim. The appellant 


did not sue either as a co-owner or 4 
reversioner of Dhondu but he sued on the 
basis that Dhondu’s share merged in the 
grant to Khusal whose representative he was. 
That is a perfectly clear, intelligible and 
valid claim and it must succeed. 

That disposes of First Appeal No. 6-B of 
1934, and consequently also First Appeal 
No. 5-B of 1934. It has been held that 
Maruti had neither title nor right to posses- 
sion of the fields comprised in Dhondu’s 
share; much less would he be entitled | to get 
any share out of Lawajama, that is cash 
allowance, received by Shriram as the das- 
taki (holder of Pension Payment Order). 
Under r. 32 of the rules framed under s. 14- 
of the Pensions Act, 1872, (Act XXIII of 
1871) as applied to Berar, the cash allow- 
ance payable to Deshmukhs and Deshpan- 
dias in commutation of their emoluments as 
ex-pargana officials is paid to the person 
whose name has been recorded as dastaki. 
It is admitted that Shriram was the dastaki. 
Under r. 36 of the aforesaid rules the das- 
taki is bound to distribute the allowance 
among all persons who are entitled to any 
share in it. These allowances are intend- 
ed for the maintenance of the grantees 
and their descendants. Maruti was not en- 
titled to any share as he was not a descen- 
dant of the grantee. It was held by the 
Judicial Commissioner’s Court in Chandra- 
bhaga v. Ganesh Kesheo (5) approving of a 
ruling of the Financial Commissioner that 
Deshpandia allowance in Berar is an inam 
and is governed by the Inam Rules and 
succession thereto is prescribed by r. (5)2. 
We have heard nothing against the correct- 
ness of the view taken in that case. f 

It is urged on behalf of Udhao who isres- 
pondent No. 2 in First Appeal No. 5-B of 
1934 that under O. XLI, r. 33, Civil P. O. the 
benefit of the decision of this appeal should 
be given tohim. Order XLI, r. 33 Civil P. C. 
confers discretionary power on the Court. 
That power cannot be exercised in his favour 
in view of his admission that he acquiesced 
in the lower Court’s decree passed against 

(5) A I R1924 Nag. 234; 75 Ind. Cas. 932. 
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him by payment: of the decretal amount and 
binding himself not to appeal from the 
decree. f tas 7 

The result is that both appeals succeed. 
The appellant’s (Shriram's suit is decreed 
with costs in both Courts. The parties 
agreed in the lower Court on June 22, 1932 
that the mesne profits claimed for three years 
amounted to Rs. 1,200. The decree will 
include the lands described in the plaint; 
and also Rs. 1,200 as mesne profit.. The res- 
pondent’s suit, namely, Civil Suit No. 21 of 
1931, stands dismissed as against the appel- 
lant only with costs in both Courts. 


D. Appeals allowed. 


PATNA HIGH COURT. 
Appeals from Appellate Decrees Nos. 303 
and 304 of 1940 
February 18, 1941 
SHEARER, J. 
CHAGGANLAL MARWARI AND OTHERS— 
APPELLANTS IN BOTH 
versus R 
INDRA KEOT Iin No. 303 anp BHIM 
KEOT AND OTHERS IN No. 304— 


RESPONDENTS 

Landlord and tenant—Permanent tenancy — Proof 
of— Recital in mortgage-deed by tenant that tenancy 
was permanent — Admissibility — Value of, against 
landlord—Tenant mortgaging land—He must show 
that landlord was aware of and acquiesced in the 
transaction, in order to create inference of permanent 
tenancy—Inference of permanent tenancy, if can be 
drawn from mere non-evicting of heirs of tenant— 
Death of- original tenant — Landlord subsequently 
passing receipts for rent not in names of his heirs but 
in name of original tenant—Whether shows that land- 
lord wanted to prevent heirs from acquiring perma- 
nent rights in land—Mere fact that small portion of 
land was settled for building houseand that house was 
erected, whether shows that tenancy was intended to 
be permanent — Failure to demand enhanced rent— 
Inference as to permanent tenancy — Adverse posses- 
sion—Notice by landlord to quit disobeyed by tenant 
—Landlord not taking further steps to evict but 
accepting rent for more than 12 years— Subsequent 
suit by landlord for ejectment—Tenant cannot plead 
that he has acquired right of possession of property by 
adverse possession—Practice — Non-joinder of parties 
—Suit cannot be dismissed. ' 

A recital in a mortgage-deed executed by the tenant 
that the rent payable for the land was fixed permanent- 
ly is in admissible in evidence in a suit by the landlord 
for ejectment ofthe tenant and even if it is admissible 
it cannot have any weight as against the landlord. [p. 
460, col. 1.) 

In order, to create an inference that the landlord had 
made a permanent settlement of the land, it is incumbent 
on the tenants to show, not merely that the successors of 
the original tenant and persons who were ready to lend 
money to them had proceeded on the assumption that 
the original tenant had permanent rights in the land, but 
that the landlord, had been aware of and acquiesced in 
these transactions. The mere fact that the successors of 
the original tenant had mortgaged the land and the 


OHAGGANLAT, MARWARI vV. 


` 
. 


INDRA KEOT (PAT) Š 459 


mortgage-deed recited that the land was permanently 
settled and the mortgagee had purchased the eland in 

a cxecution of the mortgage-decree is not sufficient to prove 
the permanent tenancy when there is no evidence to 
show that the landlord had recognised the mortgagee 
as his tenant after the mortgagee had purchased an 
interest in the property in execution of his mortgage 
decree. [ibid.] 

Landlord may refrain for one reason or another, from 
evicting the heirs of their tenants .and no inference as to 
the permanency of a particular tenancy can be drawn 
trom such conduct -on their part, 85 Ind, Cas. 103 (1), 
relied on. [p. 460, col. 2.] 

Where the landlord of a holding is a lawyer, his 
conduct in taking care to see that receipts ‘for rent were 
granted to the original tenant’s sons and grandsons; not 
in their own names, but in the name ofthe original 
tenant is, of greater significance and suggests that, while 
reluctant to evict the original tenant’s sons he did not 
admit that they had and was anxious to prevent their 
acquiring permanent rights in the land. [zbid.] 

The mere fact that the land settled with the original 
tenant was a very small parcel of land, and, very pro- 
bably, it was intended from the beginning that he should 
build a house for himself on it and thata house was 
constructed would not of itself create any stong likeli- 
hood that the tenancy was intended tobe a permanent 
one. [tbid.] i 

From the mere failure on the part ofthe landlord to 
demand enhanced rent no inference can be drawn that 
the tenancy was a permanent one. 

If a landlord serves a notice to quiton a tenant and, 
instead of taking further steps to evict him when the 
notice is disobeyed, accepts rent from him for a period 

‘of more than twelve years, the tenant cannot, if the 
landlord subsequently institutes an ejectment suit, take 
the plea that he has acquired a right to remain in occupa- 
tion of the property by adverse possession. 150 Ind. 
Cas. 555 (4), relied on. [p. 461, col. 1.) 

A suit cannot be dismissed in toto on the mere ground 
of non-joinder of parties. [p. 461, col. 2.3 


As. from a decision of the Additional Dis- 
trict Judge of Manbhum-Singhbhum, dated 
December 15 and 16, 1939. 


Mr. S.C. MW azumdar, for the Appellants in 
both. f 


Mr. Girifanandan Prasad for Mr. Ch. 
Mathura Prasad, for the Respondents in 
No. 304, only. 


Judgment.—These two appeals, which 
have been heard together, arise out of appel- 
late decrees of the District Judge of 
Manbhum, dismissing suits in which it was 
sought to evict the defendants from certain 
land which was originally settled with their 
grandfather, one Bisu Kect, some sixty years 
orso ago. Bisu Keot constructed a house 
on this land, and, subsequently, his two sons 
Debakar Keot and Rakhal Keot seem to have 
partitioned the house between them. For 
that reason, apparently, two suits were in- 
stituted, one against the son of Debakar Keot 
and the other against the’sons of Rakhal 
Keot. The proprietor of the land in suit was 
Rai Bahadur R. C. Sinha who, it is said, was 
at one time the Govt. Pleader at Purulia. In 
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1924 the Rai Bahadur sold this and other 
land to the plaintiffs. - 


The question that arisesin each of the « 


appeals is whether or not the Courts, beloy 
were correct in drawing from the circum- 
stances, which were proved, the inference that 
the tenancy of Bisu Keot was a permanent 
tenancy and his grandsons were not liable 
to be evicted. In one of the suits reliance 
was placed on the circumstance that Debakar 
Keot had mortgaged his interest in the pro- 
perty and that in due course this mortgage 
had been sued upon and a decree obtained. 
This was in 1905. The mortgaged property 
was sold in execution of the decree, and, in 
1911, was reconveyed by the decree-holder 
who had purchased it himself, to Rajani 
Keotani, the wife of Debakar Keot. Later, 
in 1913, Debakar Keot mortgaged his interest 
in the property again, and, in 1924, the 
mortgagee assigned his right under the 
mortgage toa third person. There is a re- 
cital in one of these mortgage deeds that 
the. rent payable for the land in suit was 
` fixed permanently. Clearly, however, this 

was not, strictly speaking, admissible in 
evidence at all, and, if it had been, could not 
have been of any weight as against the land- 
lord. The learned District Judge observed 
that there was no reason: to ‘suppose that the 
litigation which ended in the mortgage decree 
passed in 1905 was collusive. That may very 
well beso. It may be that Debakar Keot, 
and the persons who advanced money to 
him on the security of his interest in the pro- 
perty, believed that he and his brother 
Rakhal Keot had permanent rights in it. In 
order, however, to create an inference: that 
the landlord had made a permanent settle- 


ment of the land, it was incumbent on the’ 


defendants to show, not merely that the sons 
of Bisu Keot and persons who were ready 
to lend money to themi had proceeded on the 
assumption that Bisu Keot had -permanent 
tights in the land, but that the landlord, 
had been aware of and acquiesced in these 
transactions. No evidence was, however forth- 
coming to show that tke landlord had re- 
cognised the mortgagee as his tenant after 
the mortgagee hac purchased an interest in 
the property in execution of his mortgage 
decree. The learned District Judge ought, 
I think, to have been the more chary about 
drawing “the inference which he did from 
the behaviour of Debakar Keot ia mortgag- 
ing his interest in the property, as it was in 
evidence that the landlord had not recognis- 
ed the sons and grandsons of the original 
tenant, Bisti Keot. Receipts for rent appar- 
ently continued to be issued in the name 
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of Bisu long after Bisu died. It is 
contended that, if the landlord had not 
recognized Bisu’s heirs as having any rights 
in the land he would have taken steps to 
evict them and would not have permitted 
them, as he did, to continue for many years 
in possession. As, however, was pointed out- 
by Chakravarty, J., in Abdul Hakim Khan 
Chowdhury v. Elahi Baksha Saha (1), land- 
lords may refrain for one reason or another 
from evicting the heirs of their tenants and: 
no inference as to the permanency of a 
particular tenancy can be drawn from such 
conduct on their part. Tomy mind, when 
it is remembered that the landlord of this 
particular holding was a lawyer, his conduct 
in taking care to see that receipts for rent 
were granted to Bisu’s sons and grandsons, 
not in their own names, but in the name of 
Bisu, is, of greater significance and suggests 
that, while reluctant to evict Bisu’s sons he 
did not admit that they had and was anxious 
to prevent their acquiring, permanent rights 
in the land. Another circumstances, on which 
the Courts below relied was that Bisu Keot , 
had erected a house on the land which was 
settled with him. In this connection the’ 
learned District Judge relied on Shaikh Dar- 
gahan v. Hafiz Mohammad. (2). The ques- 
tion, however, that arose in that case was 
whether the circumstance that the buildings 
standing on certain land were kachcha and 
not pakka raised a presumption that the land 
had not been settled permanently. That 
question was answered in the negative. The 
decision has no real application to the facts 
of the present case. The land settled with 
Bisu Keot was a very small parcel of land, 
and, very probably, it was intended from the 
beginning that he should build a house for 
himself on it. The mere fact that this was 
soand that a house was constructed would 
not of itself create any strong likelihood that 
the tenancy was intended to be a permanent 
one. The house does not appear to be of any 
great value and, although a portion of it is 
made of bricks it is not clear when this por- 
tion was constructed. An attempt to evict 
the defendants was made as early as 1922 
and it is by no means impossible that certain 
alterations were made to the house then with 
a view to creating a defence in the ejectment 
suit which was threatened. Thirdly, the 
learned District Judge relied on the circum- 
stance that the rent payable for the land was 
a very low one, namely, four annas a year and 


(1) 52 O 43; 85 Ind. Cas. 103; 29 CW N 1388;A IR 
1925 Cal. 309. 

(2) Al R 1938 Pat. 333; 176 Ind. Cas. 562; 4 B R 736; 
19 P L T 555; 11 R P 93. 
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that, although the land was situated -in the 
town of Purulia and land-values there- were 
rising, -no attempt had ever been made by 
the landlord to enhance it. In-this connec- 
_ tion the lower Appellate Court referred to 
Bireswar Mookherji-v, Troilokhya, Das (3). 
That was a case in which land in' Howrah 
“had been let out for building purposes and, 
although the value of land there had been’ 
rising quite abnormally for some consider- 
able time priot-to the institution ofthe suit, 
no demand had ever been: made for the pay- 
ment of enhanced rent. It is not clear to me 
that the circumstances in this case are at all 
parallel. It may perhaps be that the value 
of the land in suit has appreciated ‘since 
Bisu Keot entered into occupation of it, but 
there does not appéar to be any evidénce on 
the record to show that over any consider- 
able period there has been a marked and pro- 
gressive rise in the value of land in this loca- 
lity. In any event, failure on the part of the 
landlord to demand enhanced rent would 
have to be set against the fact that he’ con- 
templated evicting the tenant in 1922, that- 
he did not acquiesce in any of the- aliena- 
tions and that he refused to recognize the. 
heirs of Bisu Keot. In my view the proper: 
inference to -be drawn from the circum- 
stances, taken as a whole, is that the tenancy 
was not a permanent one. - : 
On behalf of- the -respondents iù Second’ 
- Appeal No. 304 of 1940 it was suggested that 
they had acquired a right to hold the land in 
suit permanently on a rent of four annas by 
adverse possession. This plea was not, how- 
ever, taken in the Courts below and there is 
clearly no substance in it.- As I said atthe 
outset, there was no very good reason why 
two suits instead of one were brought. The 
defendants in both suits are joint tenants, 
the landlord, it appears, never having recog- 
nized the sub-division of the property or 
accepted rent from each set of défendants 
‘separately. The mere fact therefore, that 
the defendants in the suit out of which 
Second Appeal No. 304 of -1940 arises may 
not themselves have paid rent since 1922 
when a notice to quit was served on them, 
is of no importance. The rent has admittedly 
been paid by some of the joint tenants. If a 
landlord serves a notice to quit on a tenant: 
and, instead of taking further steps to evict 
him when the notice is disobeyed, accepts 
rent from. him for a period of more than 


twelve years, the tenant cannot, if he- sub-- 


sequently institutes an ejectment suit, take 

the plea that he has acquired a right to re- 

main in occupation of the property. by ad- 
(3) 30 O W N 709; 96 Ind. Cas. 315. 4 
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verse possession. (vide Datto Shivram v. 
Babasaheb Malhar) (4)... Second. Appeal 
No. 304 of 1940 will be allowed. to this’ ex- 

° tent that it will be declared that the defen-. 
dants are liable to be evicted. As, however, 
it was not proved that a proper notice to quit. 
had been duly served, it will be necessary 
for the plaintiffs to institute another suit. 
The suit out of which Second Appeal No. 303 
of 1940 arises was dismissed not only on the 
merits but also on the ground of non-joinder 
of parties. The person, who it was said, 
ought to have been joined in that suit was 
Bhim Keot who was a defendant in the other 
suit. The suit ought clearly not to have been 
dismissed in toto on such a ground. Second 
Appeal No. 303 of 1940 will be allowed and 
the suit will be decreed. The appellants are 
entitled to recover costs throughout except. 
that-in this Court I would not allow -any 
hearing fee as there was no contest except 
by the guardian ad litem of the minor res- 
pondents in one of the two appeals. 


Order accordingly. 


(4) 58 B 419 (426); 150 Ind. Cas. 555; 36 Bom. L R 
359; A I R 1934 Bom. 194;7 R B L. i 





SIND CHIEF COURT 
First Appeal No. 40 of 1938 
October 18, 1940 - - 
Davis, C. J. AND TYABJI, J. 
MULCHAND CHANDUMAL AND ANOTHER 
f —DEFENDANTS Nos. 1 anp 2— 
APPELLANTS 
4 ; versus A 
HARKISHINDAS PARMANAND AND | 
OTHERS— PLAINTIFFS Nos. 1-4 AND DEFENDANT 
No. 3—RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 92—Point 
that suit instituted under section was not validly in- 
stituted asit was not instituted by all those to whom 
consent was given, when can be raised for first time in 
appeal—Applicability of s. 92 whether depends upon 
whether defendants had or had not objected to-form of 
suit—Consent to institute suit given to certain in- 
dividuals—Suit instituted by some of them only, whe- 
ther validly instituted—‘Two'or more persons”, mean- 
ing explained—Practice-ePleadings—Plaint returned 
for presentation to proper Court — Subsequent re- 
presentation to same Court—Plaint re-admitied with- 
out giving old number—True copies of written state- 
ment of old plaint put on record—No objection by 
plaintiff—They held must be taken to have admitted 
these as pleadings of defendant. . A 
Tf the facts are in dispute, the point that the suit was 
not instituted by all those to whom consent was given to 
institute the suit by the Collector tinder 5: 92 read with 
s. 93, Civil P. C., and therefore was not validly insti- 
tuted, should not be allowed for the’first time in appeal. 
But where there is no dispute about the facts: the point 
can be allowed to be raised for the first time in appeal. 
[p. 462, col. 2.] ii 
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The applicability of s. 92, Civil P. ©., does not depend 
upon whether the defendants had or had not taken 
objection to the form of the suit.’ The form of the suit 
is laid down by law. The Legislature requires that ifa 
suit of this kind isto be instituted it must be instituted 
ina particular -way, and it is not open either to the 
plaintiffs or to the defendants, as it were, to contratt 
themselves out of this section and to say in effect “we 
do not mind ifthe law in this matter is or is not 
observed.” {p. 464, col. 1.] 

Where consent has been given to two or more persons, 
only some of those persons, even if they are more than 
two, cannot institute the suit. A condition precedent to 
the valid institution of the suits is the fulfilment of the 
conditions of the consent which has been given. The 
section does not does contemplate that some of those 
persons should institute a suit as plaintiffs while others 
who, after consent is given, have changed their minds, 
should be joined as defendants. 174 Ind. Cas. 870 (1), 
explained. 124 Ind, Cas. 220 (3), relied on. 

The phrase in s. 92, Civil P. C., “two or more per- 
sons” means, two or more individuals who are named 
eg described in the consent that they can be identi- 


The plaint was at first returned to the plaintiffs for 
presentation tothe proper Court and was then re-present- 
ed to the same Court when it was re-admitted without 
giving to the suit on re-admission the same number as 


was given to the proceeding in the old suit, when the 


written statement already filed by the defendants in the 
. first suit would automatically have become part of the 

record of the proceedings in the second. However, true 
copies of the defendants’ written statement in the first 
proceedings were put upon the record in these pro- 
ceedings, and neither plaintiff nor the defendant 
objected: [p. 462, col. 2.] 

Held, that it must be taken that they accepted these 
true copies of these written statements as the pleadings 
of the defendants in the case. 


F. A. against the judgment And decree of 
the First Class Sub-Judge, Hyderabad, dated 
July 7, 1938. 

Mr. Kimatrai Bhojraj, 
lants. - 

Mr. Fatehchand Assudomal, for the Res- 
pondents. 


for the Appel- 


Davis, C. J—This is an appeal against 
the judgment of the First Class Subordinate 
Judge at Hyderabad who decreed the plain- 
tiffs’ suit under s. 92, Civil P. C., praying for 
the removal of the two defendants by name 
Mulchand-and Hassomal from the position 
of trustees of a public charitable trust for 
the benefit of the panchayat of the Hindu 
Punjabis of the Darya gaste of Hyderabad, 
and certain others, beneficiaries in the trust, 
and for an injunction restraining the defen- 
dants from alienating, interfering or damag- 
ing the trust property. It appears from the 
outset that there was some doubt as to the 
. Court in which this suit should be insti- 
tuted. For instance, the learned Judge points 
out that there was on the record no written 
statement of the defendants, for the plaint 
was at first returned to the plaintiffs for 
presentation to the proper Court and was 


Hi 
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then represented to the same Court when it 
was re-admitted without giving to the suit 
on re-admission the same number as was 
given to-the proceedings in the old suit 
when the written statement already filed 
by the defendants in the first suit would 
automatically have become part of the re- 
cord of the proceedings in the second. How- 
ever, true copies of the defendants, written 
statement in the first proceedings were put 
upon the record in these proceedings, and 
neither plaintiff nor the defendant objected. 
Therefore if must be taken that they ac- 
cepted these true copies of these written 
statements as the pleadings of the defendants 
in the case. < 


- There appears however to have been a 
more serious irregularity in the institution 
of the suit to which objection was taken in 
the memorandum of appeal but to which no 
objection was taken by the defendants in 
the suit in the trial Court, and.it is urged 
before us by the learned Advocate for the 
respondents that the defendants should not 
be allowed in appeal to take this point 
for the first time, this point being, that the 
Suit was not instituted by all those to whom’ 
consent was given to institute the suit by 
the Collector under s. 92 read withs. 93, 
Civil P.C. Were the facts in any way in 
dispute, we might have said that though 
s. 92 is clearly to be strictly construed, we 
have before us, raised for the first time in 
an appeal, a mixed question of law and fact,: 
that this was a case on facts of which the 
other side should have had due notice and. 
time to meet, and that we would not allow. 
such a case to be raised in appeal for the 
first time.- But there is no dispute about the 
facts in this case. It is not disputed that a 
petition to the Collector to give his consent 
under s. 92, Civil P. C., to the institution of 
this suit was made by five persons, and that: 
as, after consent was given, one of the five 
persons was unwilling to be a party to the 
institution of the suit, he was joined as a 
party as defendant No. 3. But we do not 
think that when s. 92, Civil P. C., permits 
consent to be given to certain individuals, to 
institute a suit relating to a matter of public 
concern, that the section contemplates that 
some of those persons should institute a suit 
as plaintiffs’while others who, after consent 
is given, have changed their minds, should be 
joined as defendants. 


Reference has been made in arguments 
before us to a case of the Privy Council re- 
ported in Ali Begam v. Badra-ul-Isiam 
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Alikhan (1), and it was urged on behalf of 
the respondents, who are the plaintiffs, that 
according to this judgment, the absence of 
one plaintiff from the record as a plain- 
tiff does not matter if he is upon the re- 
cord asa defendant. It is true that in the 
Privy Council case* one of the persons to 
whom consent was given for the institution 
of the suit, and who was’ joined as a plain- 
tiff in the institution of the suit, was in the 
appeal joined as a respondent. But the 
meaning and effect of their Lordships’ judg- 
ment, as we read it, is not that the plain- 
tiff to whom consent among others was 
given to institute a suit and who changed 
his mind thereafter should be joined as a 
defendant, but only that provided the suit 
was properly instituted, what happened 
thereafter was not affected by the provi- 
sions of s. 92, Civil P. C. Their Lordships 
say (p. 795454) : . 

“Where thé consent in writing of the Advocate- 
General or Collector has been given to a suit by 
three persons as plaintifis the suit. cannot validly 
be instituted by two only. The suit as instituted 
must conform to the consent. On the other hand, 
if the three persons join as plaintiffs and twoof them 
die pending suit, the suit does not become defective 
or incompetent : Anand Rao v. Ramdas Daduram (2). 
There is no provision whatever in the Court for 
recourse being had to the Advocate-General or Col- 
lector during the course of a suit or of any proceed- 
ings in appeal. As sub-s. (2) of s. 92 sufficiently 
shows, the consent in writing is a condition of the 
valid institution of a suit and has no reference to 
any other stage. When once validly instituted it is 
a representative suit subject to all the incidents 
affecting suits in general and representative suits in 
particular.” A h 
. We donot think that the judgment can 
be read as’ an authority for the argument 
that s. 92, Civil P. C., should not be strictly 
construed, conferring as it does upon cer- 
tain individuals certain rights which they 
would not otherwise possess. We may also 
refer to a case reported in Pitchayya v. 
Venkatakrishnamacharlu (3) where it is laid 
down that | 
“a suit under s. 92, Civil P. C., must be instituted 
by all those who obtain sanction; if not, it is inva- 
lid and the defect cannot be cured by impleading 
such of those who have not joined as plaintiffs, as 
defendants to the cause.” 


~ (1) 32 SL R 749; 174 Ind. Cas. 870; A I R 1938 P S 


184; 65 I A 198; I L R (1938) Lah. 383; 1938 O L R 278; 
1938 A L R 430; 10 R P C 290; 4 B R593; 42 CW N 
845; 67C L J 266; 40 P L R 740; (1938)2 M L J 1; 48 
LW 1; (1938) M W N 757: 1938 OW N 698;40 Bom. 
L R 835; 1938 A L J 825 Œ ©). 

(2) 48 I A 12; 62 Ind. Oas. 737; AI R 1921 P C 123; 
48.0493; 17N LR37:3L W 318; (1921) M W N 24: 
25 © W X794; 30M LT 194 @ 0). 

(3) 53 M 223; 124 Ind. Cas. 220; A I R 1930 Mad. 129; 


58 M L J 39; Ind. Rul. (1930) Mad. 652; 30 L W 954; | 


(1929) M W N 911. | 
“Page 018915 L R—(Hd.] 
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The Judges in that case referred to two 
other Madras cases, Bagavannarayana v. 
Perumallacharyulu (4) and Venkatesha 
The learned 
Jydges in that case refer to “sanction,” but 
reference to s. 92, Civil P. C., itself will show 
that what is to be given is not sanction but. 
consent, the word “sanction” being used in 
a different sense in s. 98, Civil P. ©. But this 
makes no difference to the judgment in that. 
case. In that case the learned Judges point- 
ed out hoiv necessary it is that s. 92, Civil 
P. C., should be strictly interpreted, for the 
consent given by the Advocate-General or 
by the Collector is a, consent given after a 
consideration of the many factors involved. 
in the proper granting of a consent, and 
one most important factor must be the 
character and position of those who apply for 
the consent to institute ‘what. is really a 
rspresentative suit relating. to a matter of 
public: interest and importance. The object’ 
of requiring consent for the institution of the. 
suit is, as the learned Judges pointed out, 
not only to safeguard the rights of the public, 
but also to safeguard the rights of the institu- 
tion and the trustees. The suit being a 
representative one, it is necessary to see- 
that persons who come forward are persons. 
having an interest in the trust properties. 
and persons who can safely be trusted with 


‘the conduct of the suit. Even though the 


public are technically parties, still the plain- 

tiffs who file the suit have very large powers: 
in the shaping andthe conduct of the suit. 

As a matter-of general experience such suits. 
will be left by those whom the plaintiffs. 
represent to the plaintiffs themselves.. 
Further, the consent required bys. 92, Civil. 
P. C., is a protection to the trustees and the 

institution. It prevents the trustees being 
involved in litigation and expense for reasons. 
of enmity or by persons of no substance. 
If, as the learned Judges pointed out, two out. 
of three persons, to whom consent was given,,. 
could file a suit, the third person may well’ 
be just that substantial person whose presence- 
induced the Advocate-General or the Collector 
to give the necessary ¢onsent. 

“16 is true that in this case the defendants. 
themselves did not object’ to the fact that 
one of those t6 whom consent was given- 
would not join asa plaintiff tothe suit, for- 
this fact was stated in the plaint, and to the 
paragraph in which this fact was stated the- 
defendants took no objection. We do not 


(4) 29 ML J 231; 31 Ind. Cas. 236; A I R 1916 Mad.. 
762 


(5) 38 M 1192; 26 Ind. Cas. 202; A I R1915 Mad. 197;. 
27M LJA 
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‘think the applicability of s. 92, Civil P. C., 
-depends upon whether the defendants: had 
or had not taken objection to the form of 
the suit. The form ofthe suit is laid down e 
by law. The, Legislature requires that ifja 
:suit of this kind is to be instituted it must 
be instituted in a particular way, and we do 
not think it is open either to the plaintiffs 
or to the defendants, as it were, to contract 
-themselves out of this section and to say in 
-effect “we do not mind if the law in this 
matter is or isnot observed.” While it is 
true that the purpose of the section. is to. 
protect the trustees from vexatious suits, it 
is also to protect the interests of the public. 
‘The interests of the public are quite as 
important asthe interests of the trustees, and 
the interests of the public should be pro- 
‘tected in the manner the Legislature has by 
:s. 92, Civil P. C., provided. We donot think 
therefore that s. 92, Civil P. C., can be con-. 
-strued loosely that where consent has been 
given to two or more persons, only some of 
‘those persons, even if they are more than 
two, may institute this suit. A condition 
precedent to the valid institution of the suits 
is the fulfilment of the conditions of the 
consent which has been given. 

In this case the consent given by the 
‘Collector, as it stands, might be construed 
loosely as consent given to Bhai Harkishin- 
‘das Parmanand, Mukhi of the Punjabi Pan- 
‘chayat and others who should join with him 
as plaintiff. But the order of the Collector 
makes it clear that when he gave his consent 
to the institutlon of the suit by Bhai Har-, 
kishindas Parmanand and others in the form 
-f an endorsement upon: the petition, those 
others must be the other petitioners who 
were joined with Harkishindas Parmanand 
in asking for consent. The oxder of the 
Collector cannot be construed to mean that 
-consent is granted’ to Bhai MHurkishindas 
Parmanand and any others whom he might 
like to join with him ; and the phrase in s. 92, 
‘Civil P. C., “two or more persons” means, 
we think, two or more individuals’ who are 
named or so described in the consent that 
they can be identified, We do not suppose 
that the Collector ever contemplated that 
the words of his brder should be read apart 
from the petition to which it relates and 
in response to which it was made. That 
petition was made by Bhai Harkishindas 
Parmanand and four others, who signed the 
petition as parties to it, one of whom was 
defendant No. 3 and Bhai MHarkishindas 
Parmanand and those others should have 
instituted the suit. They did not do so, but 
one of them Bhai Khiomal Motumal desired 
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to take no part in the institution of the 
suit after consent was given-by the Collector 
to him, among others, and he was therefore 
joined as defendant. We do not think 
therefore that this suit was validly instituted, 
and we think that the appeal must be: 
allowed on this ground/and the suit of the 
plaintiffs should be dismissed. We think 
that as the point comes before us as a point 
of law, it is open tous in first appeal -to 
consider it. It is the duty of Courts to 
conform strictly with the provisions of s. 92, 
Civil P.C. As however the point was raised 
for the first time in appeal, we think we 
should make no orders as to costs. We 
accordingly allow the appeal but make no - 
order as to costs. i 


_D. Appeal allowed.. 


PATNA HIGH COURT 
Miscellaneous Judicial Case No. 42 of 1939 
April 28, 1941 i i 
Harriss, C. J. AND FAZL Aut, J. 
KANIRAM GANPAT RAI—ASSESSEE— 
PETITIONER 


Versus 
COMMISSIONER or INCOME-TAX, 

BIHAR axp ORISSA—Opposirs PARTY 

Income-tax — Estoppel — Iicome-tax Authorities 
coming to conclusion in previous year that certain - 
debts had not become bad—If can come to conclu- 
sion in next accounting year that those debts had be~ 
come bad long before—Income Tax Act (XI of 1922), 
s. 66 (3)—Finding of fact—Question whether debt is 
bad is a question of fact. 

Where income-tax officials have,. after enquiry, pro- 
ceeded to assess the assessee on a certain basis, though 
they may be entitled to reopen the enquiry, they can- 
not arbitrarily change the assessment simply on the 
ground that the succeeding officer does not agree with 
the preceding officer’s finding. But if he wants to do 
so, there should be facts which would entitle him to do- 
it. If fresh facts come to light which on an investiga-. 
tion would entitle the Income-tax Officer to come to a- 
different conclusion from that of his predecessor he is 
entitled to reopen the question. The Commissioner of 
Income-tax is justified under the law to disallow the 
claim of the assessee in respect of the alleged bad debts 
on the ground that these debts had become bad long before 
the accounting year, though previous to the accounting 
year the claim was disallowed on the ground that it was 
premature and that the debts had not: become bad till 
then, provided fresh materials and facts come to the 
knowledge of the Income-tax Authorities on the second 
occasion. , 126 Ind. Cas. 273 (1), followed. 

. Whether the debt had become bad long before is a 
question of fact, and the High Court cannot in reference 
disturb the finding where there was evidence in support 
of the finding. 


Misc. Judi. Case by the Commissioner of 
Income-tax, Bihar and Orissa, dated Octo- 
ber 10, 1939. 

Messrs. S. K. Majumdar and Vishnudeva 
Narain, for the Petitioner. 
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“Mr. S.M. Gupta, for the Opposite Party. 
. Harries, ©: J—This is a reference made 
by the ‘Commissioner - of ‘Income-tax, Bihar 
“and Orissa, under.s. 66 (3), Indian Income 
Tax Act. ' : f a 
To appreciate the points involved, it will 
be necessary shortly ‘to set out the facts of 
the case:— 5 
For the assessment year 1935-36 the 
assessee claimed that a large number of 
debts had become bad and that’ he . was 
entitled to write off the same. Amongst 
these debts were: (1) Rs.. 159-6-0 said to be 
due to the assessee from Raja Ram Khora; 
(2) a sum of Rs. 1,524 said to be due from 
Ranijatan Ram; arid (3) Rs. 1,220 said to be 
due from Charitar Ram of Ramkunda. The 
Income-tax authorities rejected the assessee’s 
contention that these debts had become bad 
in the accounting year. They found that 
the debts had. long before become. bad and 
the claim should: have: been.made very much 
earlier. - ANG. ee le = Hoe 
It appears that the’ assessee made a similar 
claim in respect of these three debts for the 
year 1934-35. On that occasion the Income- 
tax Officer disallowed the claim on the 
ground that the debts had become bad long 
before that accounting year. On appeal the 
Assistant Commissioner, though upholding 
the decision of the Income-tax Officer, dis- 
agreed with the grounds for such opinion. 
He disallowed the claim to write off these 
debts in the year in question not’ on fhe 
ground that they had become bad long before 
but on the ground that the claim was pre- 
mature, that is that the debts had not be- 
come bad. The learned Commissioner. up- 
held the view ‘of the Assistant Commissioner, 
and, therefore, we find that in the year 
1934-35 the Income-tax authorities had come 
to the conclusion that these three debts were 
not bad and that a claim that an allowance 
should be made in’ respect of them in that 
‘accounting ,year was premature.’ In the 
following year we find the Income-tax author- 
ities coming to an entirely different .con- 
clusion and--holding that these debts had 
become bad:long before the accounting year 
1935-36, and, therefore, no allowance could 
be made in respect of them in that account- 
ing year. Having regard to these conflicting 
findings of the Income-tax authorities, this 
Court directed the Commissioner ‘to state 
a case upon the lawing question: > g 
“Was the Commissioner of Income-tax justified under 
the law to -disallow the claim of the petitioner in res- 
pect of the alleged bad debts due from Raja Ramkhora, 
Ramjatan Ram and Charitar Ram of Ramkunda (items 


Nos. 18, 20 and 21 of his judgment) on the ground that 
these debts had become bad long before’ the'accouriting 
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year, though previous to .the accounting’ year tlie claim 


was disallowed on the ground that it was premature and 
that the debts had not become bad till then.” 


In the case stated by thé Commissioner the 
rglevant portion of the various orders’ of the 
officers concerned are set out, and the Com- 
missioner expresses the view that as there 
is no bar by way ofres judicdta in income- 
tax proceedings it was open to the: author- 
ities in 1935-36 to come to’a conclusion cón: 
trary to the conclusion arrived atin 1934-35. 

It is conceded that the principle of res judi- 
cata does not apply in income-tax proceed: 
ings; but it is said that in such: proceedings 


van Income-tax Officer should not differ ` froni 


a- previous decision: on the same matter 
unless new facts“ have been. placed before 
him. Reliance was‘placed by Mr. Majum- 
dar, who has argtied this case very fully, 
upon the case of T..M.'-M. Sankaralinga 
Nadar-v. The Commissioner of Income-taz, 
Madras (1), in which a Full Bench laid down 
that though an. ‘Income-tax Officer is not 
bound by the rule-of res judicat or estoppel 
by record, yet he can're-open the matter of 
assessment only if fresh factscome to ‘light, 
which, on: investigation, would éntitle the 
officer to come to a conclusion different from 
that of his predecessor. At p. 434* their 
Lordships obsérved:— an 
~ “The next question’is whether even assuming that 
the-matter is not ‘res judicata, it would not create an 
estoppel by record against the income-tax officials. 

In this connection the argument of Mr. Krishnaswami 
Ayyangar is that even treating the income-tax Officials - 
as a quasi-judicial body and not a Court, the principles of 
natural justice and expediency ought to preyent Income- 
tax Officers from going ‘back on their previous decisions. 
Reference has been made to thé passage in Halsbury’s 
Laws of England which I have already quoted. 
` It seems to us that where ‘incomé-tax ‘officials have, 
after enquiry,: proceeded to assess the assessee-on a 
certain basis, though they may be entitled to reopen the 
enquiry, they @éannot arbitrarily ‘change the assessment 
simply on the ground that the succeeding officer does not 
agree with the preceding officer’s finding. The position 
is just like the position of any two parties who have 
proceeded on a certain basis in their relations. It may 
be-open to -one ‘party, to reopen the matter. But if he 
wants todoso, there should be facts which would 
entitle him to doit. ‘If fresh*facts come to light which 
on an investigation would entitle the Income-tax 
Officer to come. to a different conclusion from that of his 
predecessor he is entitled *to reopen the question. But 
if there are no fresh facts, it is difficult to see how he 
can arbitrarily go behind the finding of his predecessor. 
The same principles of natural justice or judicial deal- 
ing, which Courts impose upon Income-tax Officers, 
would prevent them capriciously setting aside the orders 
of their predecessors based on enquiry.” . 3 ` 

That the Incóme-tax _ authorities ` in the 
year 1935-36 differed-from ‘the authorities in 
- (1) 53 M 420: 126 Ind. Oas. 273; A I_R 1930 Mad, 
209; 58 M L J-260; 31 L W,738; Ind. Rul. (1930) Mad. 
833 (FB). | Nk : : 


*Page of 53 M.—(Hd.] 
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the-previous year is clear as in 1934-35 it 
had been held that the debts had not yet 
become bad, whereas in 1935-36 it was held | 
that they had,become bad long before that 
accounting year. Following the principles 
laid down in the Madras Full Bench decision, 
with which I respectfully agree, it is neces- 
sary to consider whether the Income-tax 
authorities in 1935-36 had any fresh facts 
before them which would permit them to 
come to a different conclusion from their 
predecessors. 

Tt would appear as if the assessee’s claims 
with regard to these three debts do not seem 
to have been seriously pressed. For the 
year 1935-36 the Assistant Commissioner said 
soin so many words and disallowed the 
claim. -The Commissioner was not satisfied 
that the claim with regard to these three 
debts was abandoned and called for a 
report from the Assistant Commissioner, and 
that report also makes it clear that it was 
not strenuously urged that these debts were 
not old and bad a long time before. In any 
event, the Commissioner on the second occa- 
sion went into the matter thoroughly. The 
assessee appeared before him with his Advo- 
cate. The assessee submitted notes of 
accounts to the Commissioner, and he took 
each item separately and came to the con- 
clusion that each of the three debts in ques- 
tion was old and had become bad many 
years before the assessee first made the 
claim. There can be no doubt that on this 
last occasion the Commissioner’s inquiry was 
a thorough one conducted in the presence of 
the assessee and his lawyer, and his finding 
is based on material supplied to him at that 
hearing by the assessee or his lawyer. There ° 
is nothing to show that these materials were 
before the authorities on the previous occa- 
sion. That the point was not free from 
difficulty appears to be clear. On the first 
occasion the Income-tax Officer had held that 
the debts had long since become bad, where- 
as his superiors, the Assistant Commissioner 
and the Commissioner had come to a differ- 
ent view. Itis, therefore, not strange that 
when the matter is further investigated and 
fresh material produced the Assistant Com- 
‘missioner and the Commissioner on the 
second occasion should have come to a differ- 
ent conclusion from that of their predeces- 
sors. As there were fresh materials on this 
second occasion, it cannot be said as a matter 
oflaw that the Income‘tax authorities’ were 
not entitled to come to a. different conclu- 
sion. Whether the debt had become bad 
long before is a question of fact, and as there 
was evidence to support it this Court cannot 
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disturb the finding. In my judgment the. 


finding of the Income-tax authorities upon 


this point in their assessment for the year. 


1935-36 is not vitiated by any illegality, and’ 
I would answer the question submitted in 
the affirmative. In all the circumstances, 
I would make no order as to costs beyond 


permitting the Commissioner to retain the. 
sum of Rs. 100 which has been deposited by 


the assessee. 
Faz! Ali, J.—I agree. 
D, Order uccordingly. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 427 of 1939 
January 23, 1941 
ALMOND, J. ©. AND MIR AHMAD, J. 
Mst. KUNTI DEVI—DEFENDANT 
— PETITIONER 


L. BHOLA RAM—PLAINTIFF—RESPONDENT 
Civil Procedure Code (Act V of: 1908), Sch. TI, 
para. l—Suit for restitution of conjugal rights, 
can be referred to arbitration. 
The question whether a person should bo given a 
decree for restitution of conjugal rights against his wife 


is a matter in difference between the husband and wife: ’ 


in suits for restitution of conjugal rights and there is no 
legal bar in Sch. II, Civil P. C., to its being referred to 
arbitration. Hence, there is nothing to prevent a refer- 


ence of the whole suit for restitution of conjugal rights’ 
to arbitration and toa decree being passed in accord- : 


ance with the award. 
[Case-law discussed.] 


©. R. from an order of the Sub-Judge, 


First Class, Peshawar, dated October 28, 


1939. 


Mr. Wazir Chand, for the Petitioner. 
Mr. P. C. Kapur, for the Respondent. 


Mir Ahmad, J.—In this case Bhola Ram 
respondent sued, Mst. Kunti Devi, the peti, 
tioner, for restitution of conjugal rights. The 


oT 


marriage was not denied but certain circum-, 


stances were pleaded as a bar to the grant of 
a decree for restitution of conjugal rights. 
The parties appointed R. S. Pandit Mool 
Chand as an arbitrator. The arbitrator gave 
his award to the effect that the plaintiff 
should be given a decree subject to certain 
conditions. The trial Judge passed a dec- 
ree in accordance ‘with the award. Mst. 
Kunti Devi has come upon revision to this 
Court. The learned Counsel for the peti- 
tioner has raised the point that a suit for 
restitution of conjugal rights could not be 


referred to arbitration. He.quoted Hira v. 


Dina (1), (a Division Bench ruling), Kala- 
(1) 37 P R 1895. l ` 


1941 
batu v. Prabhdial (2), (a Single Judge rul- 


ing), Faiz Ali v. Ashraf Khatun: (8), (a. 


Single Judge ruling), Malka v. Sardar (4), 
(a Single Judge ruling) and Nathu.v. Sar- 
nun (5), (a Single Judge ruling). 
for the respondent quoted Rup Narain v. 
Nandrani (6), (a Division Bench ruling). As 
an interesting question of law was involved, 
the case was placed before a Bench of this 
Court. In the case reported in Hira v. Dina 
(1), the point which really persuaded the 
Judges to set aside the reference was that 
the parties were minors and that the Court 
had not given a sanction under O. XXXII, 
r. 7, Civil P. C., for reference to arbitration. 
A general remark was, however, made that 
the Court was not competent to delegate to 
the arbitrators the question whether or not 
a claim for custody of a wife should be dec- 
reed, such question, especially when either 
party isa minor, being éntirely one for the 
discretion of the Court. Their Lordships re- 
marked : Kry 

“This .is a function which cannot be delegated to 
arbitrators, and the present case therefore was particu- 
larly one in which it was not for the benefit of the 
minor that the adjudication of the case should be en- 
trusted to a tribunal not subject to ordinary rules 
‘of procedure, and whose decisions are final.” 

The head-note of the case reported in 
Kalabatu v. Prabhdial (2), which was decid- 
ed by a Single Judge is. to thé following 
effect : | 

“It is entirely within the discretion of the Court 
to grant or refuse a decree for restitution of conjugal 
rights but the Court cannot delegate the decision of 
the entire suit to arbitrators, although it is open to it 
to refer any particular matter to arbitration. Where 
therefore in a suit for restitution of conjugal rights, 
the Munsif delegated the entire suit to persons appoint- 
ed by parties as their arbitrators : f 

Held, that the Court could not delegate its function 
to arbitrators and the case should be tried on its 
merits.” ` 

The discussion is very short and Hira v. 
Dina (1), has been relied upon. In Faiz 
Ali v, Ashraf Khatun (3), the head note 
runs thus : 

“In a suit for restitution of conjugal 
question as to the validity of a marriage can 
red to arbitration.” 


The principle enunciated is the ipse dixit 
of the Judge. Kalabatu v. Prabhdial (2), 
was distinguished. In Malka v. Sardar (4), 


rights the 
‘be refer- 


. @AIR1N8 Tah. 357; 45 Ind. Cas. 163;/78P L R 
1918. ; 

(3) A IR 1999 Lah. 177; 118 Ind, Cas. [464530 P 
L R 600; Ind. Rul. (1929) Lah. 768. 
. (4) AIR 1999 Lah. 394; 116 Ind. Cas. 215; 380P L 
R 192; Ind. Rul. (1929) Lah. 471. 

(5) ALR 1933 Lah. 532; 144 Ind. Cas. 179; 34P L 
R 262; Ind. Rul. (1933) Lah. 424. 

(6) AIR 1934 Oudh 494; 152 Ind. (Cas. 90; 10 Luck. 
228; 11 O W N 1203; 7 R 0187. ei 
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the head note is in the following terms: __ 

“A criminal .complaint cannot be referred to, arbi- 
tration and therefore the award following it cannot 
oe made a rule of a Civil Court. The question of 
yestitution of conjugal rights cannot be ‘referred to 
arbitration as that matter must be decided by the 
Court itself.” | f f 

It was during the inquiry under s. 202, 
Criminal P. C., of a criminal complaint insti- 
tuted by the husband against the wife that 
a reference to arbitration was made and the 
reference was set aside, because a criminal 
complaint could not be referred to arbitra- 
tion. The other general remark was there- 
fore only by way of obiter. The Judge who 
decided Nathu v. Sarnun (5), did not give 
his own reasons and depended on Hira v. 
Dina (1) and Malka v. Sardar (4), in laying 
downthat a suit for restitution of conjugal 
rights could not be referred to arbitration. 
In Rup Narain v. Nandrani (6), the view 
taken was that a suit for restitution ofcon- ` 
jugal rights may be referred to arbitration 
but the Judge: may not accept the award in 
the matter of the exercise of discretion in 
granting the decree. The head-note is to.the 
following effect : 

“Although it is entirely within the discretion of 
the Civil Court to grant or refuse to grant a decree 
for restitution of conjugal rights, a suit for conjugal 
rights can be referred to arbitration as such suits 
come within the purview of para. 1, Sch. II. The 
function of the Court to grant or refuse to grant a 
decree for restitution of conjugal rights is not delegated’ 
to arbitrators when®such a suitis referred to the deci- 
sion of arbitrators under the provisions of Sch. lI. 
The Court has ample powers to remit the award for re- 
consideration to the arbitrators or to refuse to make the 
award a decree of the Court. Even ifit be deemed 
that to some extent the discretionary powers of the 
Civil Court to grant or refuse to grant a decree for 
restitution of conjugal rights have been taken away 
from it, when such a suit is referred to arbitration, in 
the absence of any provision to that effect, it comes 
within the purvigw of para. 1, Sch. II.” 

Now para. 1 of Sch. IJ, Civil P. C., runs 
thus : , 

“(1) Wherein any suit all the parties interested 
agree that any matter in difference between them shall 
be referred to arbitration, they may, at any time before 
judgment is pronounced, apply to the Court for an order . 
of reference.” F 


There is no restriction in this paragraph 
as to the matter which can be referred to 
arbitration. Every matter in dispute could 
beso referred, and the subsequent para- 
graphs lay down the procedure which the 
Court asa supervising authority has to adopt. 
Under para. 16, the Court has to proceed to 
pronounce judgment according to the award 

-if the award is not open to any of the ob- 
jections laid down in the previous para- 
graphs of the schedule. The question whe- 
ther a person should be given a decree for 
restitution of conjugal’ rights against his 
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wife is a matter in difference between the 
husband and wife in suits for restitution of 
conjugal rights and there seems to be no, 
legal bar in Sch. IJ, Civil P. ©., to its being 
referred to arbitration. We have given the 
gist of the rulings referred to. The learned 
Judges of the Lahore High Court have not 
applied themselves to this aspect of the mat- 
ter at all. The Judges of the Oudh Court 
have, however, pointed out that the statute 
does not debar such reference to arbitration. 
In our opinion, there is nothing in the 
Statute to prevent a reference of the whole 
suit for restitution of conjugal rights to 
arbitration and toa decree being passed in 
accordance with the award. We therefore 
hold: that the reference in this case is legal 
There is no ground for interference in the 
decree of the lower Court otherwise. The 
petition is dismissed with costs. ; 


=$, Petition dismissed. 


PATNA HIGH COURT l 
- Miscellaneous Appeal No. 34 of 1940 with 
` Civil Revision No. 8 of 1940 
April 8, 1941 
ROWLAND AND SHEARER, JJ. 
Smt. MAHAMAYA OJHAIN— 
APPELLANT 6 
Versus 
‘Tus LAHERIA SARAI CENTRAL 
Co-OPERATIVE BANK, Lrp. 
—RESPONDENT 

Bihar and Orissa Co-operative Societies Act (VI 

of 1935), ss. 24-A, 24-A (3)—Scheme sanctioned— 
Creditor of bank subsequently obtaining decrec—He 
cannot execute decree but must obtain satisfaction of 
his duesin manner provided by scheme—Order of 
District Judge on appeal from Registrar's order 
sanctioning scheme—No question of jurisdiction 
involved—Order of District Judge is final. 
- A composition arrived at in pursuance of the pro- 
visions of a statute such as the Bihar and Orissa Co- 
‘operative Societies Act does not_stand on the same 
‘footing asa private agreement. Wherea person who 
is a party to the scheme, obtains subsequently a decree 
against the bank, the decree is not executable and 
‘the decree-holder must obtain satisfaction of his dues 
‘only in the manner provided in the scheme. 

{Case-law referred to.] 

Where no point “of jurisdiction arises an order 
of the District Judge on appeal from the Registrar's 
order sanctioning the arrangement is under s. 24 A (3) 
“final. 


Mise. A. and C. R. from the order of the 
District Judge of Darbhanga, dated Septem- 
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- Messrs. B. N. Mitter and Ajit Kumar 
Mitter, for the Respondents. 

. Rowland, J.—This miscellaneous appeal 
and application in civil revision have been 
heard together. The appellant who is also 
the applicant, was the plaintiff in a money 
suit. She had deposited Rs. 2,500 with the 
defendant bank. The bank is a registered 
society under the Bihar and Orissa Co- 
operative Societies Act. She brought her 
suit on August 10, 1937 claiming the prin- 
cipal and interest and future interest. The 
claim at the date of suit was laid at 
Rs. 3,494-9-6. Substantially except for a 
trifling difference in the figures, the claim 
was admitted by the bank. During the 
pendency of the suit the bank which had 
stopped payment proposed to the Registrar 
of Co-operative Societies an arrangement 
for composition with its creditors. A meet- 
ing of creditors was convened and held and 
a scheme was adopted which the Registrar 
approved on June 1, 1938. The amount of 
the appellant's dues was settled at Rs. 3,483 
and the terms provided for deferred pay- 
ment and reduced interest. The plaintiff, 
however, continued with her suit and obtain- 
ed a decree on August 23, 1938 for. a sum 
of Rs. 3,649 to carry future interest at 
6 per cent. On September 14, 1938 she 
commenced execution for the sum then due 
said to be Rs. 4,183 and prayed the Court to 
bring to sale the bank's buildings and certain 
furniture. The bank objected that in face 
of the composition effected under the Co- 
operative Societies Act, the decree was not 
executable and the lady must obtain satisfac- 
tion of her dues only in the manner provid- 
ed for inthe scheme. The Munsif on April 
29, 1939 allowed this objection and held 
that the execution could not proceed. This 
decision was affirmed on September 22, 1939 
by the District Judge. It is from this deci- 
sion that the second appealis presented: The 
application in civil revision arises out of the 
composition scheme itself. The order of the 
Registrar approving the scheme on June 1, 
1938 was taken in appeal to the District 
Judge who dismissed the appeal on July 11, 
1939 and it is against that order of dismissal 
that this application is presented. 

It has been argued in support of the appeal 
that the scheme is an arrangement by way 
of compromise or agreement between the 
parties which the judgment-debtor attempted 
to set up in the executing Court as a bar to 
the execution of the decree and the first 
suggestion made is that such an adjustment 
comes within O. XXI, r..2 of the Civil P. C. 
and the Court ought not to take any notice of 
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it as it has not been certified to the Court in 
accordance with .O. XXI, r. 2: Alternatively 
it is said that the agreement or composition 
having been effected before the decree in the 
suit was passed might be regarded as an 
agreement coming within O. XXIII, r. 3 and 
in that case the defendant ought to have put 
it forward in the suit itself so that the 
Court might have passed a modified decree 
in accordance with the agreement arrived at. 
Failing this the decree must prevail. We 
have been shown cases in which agreements 
between private parties whether come to 
during the pendency of a suit or after the 
passing of a decree with the object of restra- 
ining the decree-holder from executing the 
decree or from executing his decree for the 
fullamount are not to be given effected to 
by the executing Courts; for instance, in 
Butchaia Chetti v. Tayar Rao Naidu (1), 
it was observed that it would be dangerous 
to allow a decree itsélfto be attacked in 
execution. But before acting on this prin- 
ciple we have to see whether a composition 
arrived at in pursuance of the provisions of 
a statute such as the Bihar and Orissa Co- 
operative Societies Act stands on the same 
footing as a private agreement., The answer 
to that question seems to be in the negative. 
Section 24-A of the Act reproduces with only 


verbal modifications the provisions of s. 153. 


of the Indian Companies Act 1913 in the 
form in which that section stood before the 
Amending Act of 1936, and Sir M.N. 
Mukheji in a very ingenious and interesting 
argument has contended that we ought to 
look to the decided cases on s. 153 of the 
Companies Act and apply the law in accor- 
dance with the decisions of the Calcutta 
High Court bearing on the interpretation of 
that section. He admits that it has been held 
that where a meeting of creditors has resolv- 


ed to accept a certain scheme, that scheme. 


is binding on all creditors of that class; but 
it is argued here that a creditor, who has 
obtained a decree for the realization of his 
debt is nota creditor of the same class as 
a depositor who has not sued or obtained such 
a decree. Conflicting opinions have been 
expressed in the Calcutta High Court on this 
point. The most recent case which we are 
shown is that in Rajshahi Banking Corpora- 
tion v. Surabala Debi. (2), where it was held 
that a depositor who holds a decree and 
a depositor who does not hold a decree are 
not creditors of the same class. That decision. 


(1) 54 M 184; 129 Ind. Cas. 818; 32 L W 919; (1930) 
M W N 1152; Ind. Rul. (1931) Mad. 338; A IR 
1931 Mad. 399; 60 M L J 721. 

(2) 40.0 W N 11048 > > : 
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however even assuming it to be correct is of 
little advantage to the appellant, because the 
appellant’s decree was not in existence on 
the date when the meeting of creditors was 
held or on the date when the Registrar gave 
his approval to the composition arrived at. 
According to the Calcutta decisions themsel- 
ves it seems to me that the plaintiff or dec- 
ree-holder must be held to have been at the 
date of the composition a creditor of the 
same class as any other fixed depositor.: The 
principle applicable in such a case arising 
under the Indian Companies Act was work- 
ed out in Raghubar Dayal v. The Bank of 
Upper India, Ltd. 32 Ind. 451 (3) of which 
the decision in India is reported in Raghubar 
Dayal v. The Bank of Upper India, Ltd. 32 
Ind. Cas. 451 (3) and the decisions of their 
Lordships of the Privy Council in appeal is 
reported at Raghubar Dayal v. The Bank 
of Upper India, Ltd. (4). It was clearly 
held that the plaintiff’s decree having been 
granted to him after the meeting at which 
the’ resolution and the scheme had been 
agreed to, the plaintiff was bound by the 
scheme. If we had felt inclined to accede 
to Sir Manmatha Nath Mukherji’s contention, 
had the matter been res integra, neverthe- 
less it would hardly be open for us to do 
so in view of the decision of this High Court 
in Buxar Central Co-operative Bank Lid. v. 
Akhouri Binéhyachal Prasad Singh (5), in 
which a Division Bench of this Court con- 
sidered acase which appears to be onall 
fours with the one before us and overruling 
the oe of the Court below which had 
ordered execution to proceed, allowed the -< 
appeal and held that execution was clearly 
barred. It has been pointed out to us that 
in Raghubar Dayal’s case (3), the High 
Court had allowed the decree-holder to exe- 
cute his decree to the extent of the costs 
awarded to him in the suit, while holding 
that hecould not execute it forthe amount 
of his deposit itself, and it is-suggested that 
we should follow that precedent and permit 
the decree-holder to execute his decree for 
the costs of the suit. The propriety of that 
portion of the ordef of the High Court did 
not come under the consideration of their 
Lordships of the Privy Council and we do 
not know what opinion their Lordships - 


(3) 32 Ind Cas, 451; 18 O. 0 272; AT R 1916 Oudh 


276. 
“(yas O WN 697; 50 Ind. Cas. 429; 36 ML J 
526:17 ALJ 533; 21 Bom. LR 481; 22 O Ç 106; 
(1919) M W N 500; 1 U P L R (P O) 51; 30 C L J 214; 
16 ML T-178; 10 LW 374; 6 O L J 423; AIR 1919: 
POI C.) < > 
(5) 21P LT 173; 185 Ind. Cas. 606; 6 B R222; 12 
R P387; A IR 1940 Pat. 261. : 
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would have taken regarding it had it been 


in controversy, | 
It seems to us that there are some diffi- 


culties in the way of permitting the decree’ 


to be executed piecemeal or in part or “in 
saying that without amendment of the dec- 
ree it can be treated as a decree for a differ- 
ent amount from that named in the decree 
itself or as a decree for two debts of -differ- 
ent classes, and the safer course appears to 
be to follow the decision of this High Court 
which I have just cited and to say no more 
than this that the scheme adopted and ac- 
cepted is a bar to the execution sought by 
the decree-holder. Thisis sufficient to dis- 
pose of the miscellaneous appeal. 

As regards the civil revision, we are asked 
to hold that the proceedings at the meeting 
of the creditors were irregular so that the 
Scheme is invalid. Two or three grounds for 
so. holding have been argued before us 
but I do'not think it necessary to enter into 
them because the proper place for agitating 
those grounds was before the District J udge. 

They were in fact raised before him and he 
considered and negatived them. No point of 
jurisdiction arises and s. 24-A (3) is very de- 
finite that the order of the District J udge on 
appeal from the Registrar’s order sanction- 
ing the arrangement shall be final. 

.„ I would therefore dismiss the appeal as 
well as the application in reviston with costs. 
Hearing-fee in the civil revision two gold 
mohurs. 


Shearer, J.—I agree. 
D. Appeal dismissed. 
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- - Full Bench 
‘Letters Patent Appeal No. 51 of 1939 
Decémber 2, 1940 
Leac, O. J., VENKATARAMANA Rao AND 
KRISHNASWAMI AYYANGAR, JJ. 
CHELIKANI KON DAYYA RAO 
“AND OTHERS—APPELLANTS 
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‘UPPALAPATI NAGANNA AND OTHERS— 


. — RESPONDENTS 

Madras Estates Land Act (I of 1908 as amended in 
1936), ss. 3 (2), 181, 77, 3 (10)—Lands -admitted to be 
kambattam within Mokhasa village — Village, if 
“estate?” within meaning of Act before amendment— 
Land-holder possessing private land within estate 
selling kudivaram right—Landlord must be deemed to 
have converted land into ryoti land—Additional terms, 
if alter nature of transaction or whether void—Instru, 
ment held converted kambattam land into ryoti land 
—Additional terms stipylating for payment of fixed 
rent, interest on rent arrears, making rent first charge 
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on land and entitling land-holder to trees standing on 
land at date of contract, held not inconsistent with, 
ryoti tenure — Deed — Construction — Rule of—Part, 
when to be rejected—Intention—Duty of Court. 

Where the lands are admitted to be kambattam lands 
within a Mokhasa village, it follows that the village was 
an “estate” within the meaning of the Mad. Estates 
Land Act, even before.the amendment in 1936. [p. 471, 
col. 1.] se, 

Where a landholder possesses private lands within 
an “estate” and sells the kudivaram right in those 
lands but retains the melwaram right he must be 
deemed to have converted the lands into ryoti lands, 
and additional terms will not alter the nature of the 
transaction. The additional terms will stand, provided 
that they are not inconsistent with what the statute states 
shall apply to ryott tenure. To the extent that the ad- 
ditional terms are inconsistent with ryoit tenure they 
must be regarded as being void. 60 Ind. Cas. 15 (1), not 
approved. [p. 472, col. 2.] 

he khat executed by-the vendee embodying the terms 

of the contract, after reciting that the land-holder had 
agreed tosell to him the kudivaram right in the lands 
for Rs. 33,492 and that they had received the pur- 
chase consideration, proceeded: You have hereby sold 
tous allthe rights possessed by you in the said lands. 
excepting the melwaram rights thereto. Therefore, in 
the matter of our enjoying the said lands henceforth from 
son to grandson and so on in succession with powers of 
alienation by way of gift. exchange, sale, etc., you or 
your heirs shall never raise dispute either with us or 
with our heirs. Then followed the other terms relating to 
the sale, stipulating for the payment of a fixed rent 
and forthe payment of interest at ten annas per cent. 
er mensem on arrearsof rent. The cist payable to the 

and-holder was fo bea first charge on the land, and the 
land-holder was to be entitled to the trees standing on the 
land at the time of the contract, but trees grown after 


“that date were to belong to the vendees : 


Held per Full Bench (Krishnaswamy Ayyangar, J., 
contra).—That the document read as whole’ operated to 
convert the kambattam lands into ryoti lands and that 
the additional terms were not inconsistent with ryoti 
tenure. 

Per Krishnaswamy Ayyangar, J.—In construction of 
a deed the question is obviously one of intention to be 
deduced or inferred from a consideration of the entire 
deed, bringing into action every part of it and rejecting 
none, unless the expressions are contradictory and in- 
capable of being reconciled, or there isa repugnancy 
which calls for the rejection of one part in order to 
more effectually to carry into effect the real intention of 
the parties gatherable from the part retained. Rejection 
should be the last resort, after every means to reconcile 
are exhausted. The Court should rather lean towards a 
construction which would give a meaning and effect to 
every one of the clauses in a deed than towards one 
which would result in a nullification of anyone or more 
of them in the end. Gyoo Gwyn v. Neath Canal 
Navigation Co. (2), relied on. [p. 474, col. 1.] 


L. P. A. against the judgment of Mr. 
Justice Wadsworth, reported in 188 Ind. Cas. 
312. oe 


Mr.V. Rangachari, for the Appellants. 
Mr. K. Kameswara Rao, for the Respon- 


dents. 


Leach, C. J.—The appellants are the. 
mokhasadars of a village falling within 
the jurisdiction of the Subordinate Judge 


1941; 


of Masulipatam. On October 7, 1920 they 
Sold to respondent No.-1 the kudivaram 
Tight in their kambattam, or home farm 
lands, on conditions to which I. 
in some detail presently. On March 31, 
1934 the appellants filed a suit in the Court 
of the Subordinate Judge of Masulipatam for 
the recovery of the rent due by the sale of the 
lands. It was contended by the respondents 
that by the deed of October 7,1920 the appel- 
lants-had coverted the lands from kam- 
battam into ryoti lands. and consequently 
the Revenue . Court, not the Civil Court, 
had jurisdiction. Before the Subordinate 
Judge- the appellants admitted that the. 
village was an “estate” within the meaning 
of the Mad. Estates Land Act, 1908, as 
amended in 1936, but they averred that the 
village was not an estate within the meaning 
of the Act as it stood at the time of the con- 
tract with respondent No. 1, and an issue 
was framed on the question. It is however im- 
possible for the appellants to maintain this 
contention. By admitting that the lands in suit 
are kambatiam lands within a mokhasa.village 
it. follows that the village wasan “estate” 
within the meaning of the Mad. Estates 
Land Act, even before the amendment in 
-1936, and the appeal must proceed on this 
basis. The Subordinate Judge upheld the 
respondents’ ¢ontention that there had 
been a conversion and dismissed the suit. 
On appeal to this Court, Wadsworth, J., con- 
curred in tnese decisions and this appeal is 
from his judgment. f 

Section 181, Mad. Estates Land Act, be- 


fore the amendment of the Act, stated that ` 


nothing in ss. 6, 8, 10, 11, 12, 19 and 46 should 
confer a right of occupancy in, or should 
apply inany way to,a land-holder’s private 
land. Then followed a proviso to the effect 
that nothing contained in the section should 
' prevent a land-holder from converting his 
private land into ryoti land. Until private 
land was converted into ryott land the land- 
holder could deal with-it as: he liked and 
that is still the position, although the word- 
ing of the section has been altered. Section 19 
has throughout been to the effect that except 
as provided in the Act, the relations between 
a Jand-holder and a tenant of his private land 
are not regulated by the Act. There was 
nothing in the Act as it stood before 1936, 
nor is there anything in it now, which prevents 
a land-holder from leasing his private land 
on whatever terms he may think fit, but, of 
course, if he leases on terms which imply a 
‘conversion of the land. into ryoté land all 
. the- provisions ‘of the. Act with regard to 
wryott land will apply and will overrule any 
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provisions in the lease which are in couflict 
with the provisions of the Act. I may here 
mention that apart from s. 181 the amended 


shall refer“ Actis on all fours with the measure as it 


stood before 1936 so far as this case is con- 
cerned.. 

In Devi Garu y. Yellappa Rama. Naidu 
(1), a Division Bench of this Court had to 
consider. the terms of a conversion of private 
land into ryoti land and the judgment appears 
to go to the length of saying that the terms 
of a conversion can be enforced even if they 
are inconsistent with ryoti tenure. It was 
observed that s. 181 contemplated a conver- 
sion from home farm land into ryoti land, 
but that the Legislature had not made any 
special provision with regard to the terms on 
which the conversion might be made. It 
was on this line of reasoning that the Court 
held that the contract between the parties 
was enforceable. In my opinion this is going 
much too far. When there is a con- 
version of private land into ryoti land the 
terms of the contract which are not incon- 
sistent with ryoti tenure can be enforced, 
but once the conversion has taken place 
the tenant has all the rights given to a 
ryot by the Act, and if the rent fixed is 
unfair the remedies contemplated by the | 
Act are open to him. The sole question in 
this case is whether the instrument of 
October 7, 1920 operated to convert the appel- 
lants' kambattam lands into ryoti lands. 
The khat executed by vendee embodying the 
terms of the contract, after reciting that 
the appellants had agreed to sell to him 
the kudivaram right in the lands for 
Rs. 33,492 and that they had received the 
purchase consideration proceeds: 

“You have hereby sold to‘us all the rights posses- 
sed by you, in the said.lands excepting the meiwa- 
ram rights thereto. Therefore, in the matter of our 
enjoying the said lands henceforth from son to grand- 
son and so on in succession with powers of aljena- 
tion by way of gift, exchange, sale, etc, you or your 
heirs shall never raise dispute either with us or with 
our heirs.” 

Then follow the other terms relating to 
the sale and these are set outin clauses num- 
bered I to 10. Itis only necessary to refer 
to cls. 1, 2,3 ang 9, as the others have not 
been referred to in argyment and obviously 
have no bearing on the question under 
discussion: Clause 1 stipulates for the 
payment of a fixed rent and cl. 2, for the 
payment of interest at ten annas per cent, 
per mensem on arrears of rent. - -Clause 3, 
provides that the cist: payable to the land- 
holder shall be a first charge on the land, 
and.cl. 9 states that the appellants shall be 

(1)-39 ML J 565; 60 Ind, Oas. 15; AI R 1920 Mad. 
517; 12 L W 600, 2% 
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entitled to the trees standing on the land at 
the time of the contract, but trees grown 


after that date shall ‘belong: to respondent . 


No. 1. Itis suggested that these terms are 
inconsistent.with ryoti tenure and therefore 
the document cannot be read as converting 
the land into ryott land, butonly as a special 
contract relating to private land. The docu- 
ment must be read as a whole in order to 
guage its effect and when this is done I con- 
sider that it must be held that there has been- 
a conversion. 

The main characteristic of ryoti tenure is 
the permanent vesting in the tenant of the 
kudivaram right and the permanent reten- 
tion of the melwaram right by the land- 
holder. That is the position here. By 
virtue of the contract the kudivaram right 
was transferred absolutely to respondent No. 
1 and he obtained permanent rights of occu- 
pancy on the terms set out in the contract. 
It is conceded by the learned Advocate for. 
the appellants : that if the document had 
stopped at the sale of the kudivaram right 
there would have been a conversion within 
the meaning of s. 181. I can see nothing in 
els. 1, 2, 3 and 9 which alter the position. 
If the document had stopped merely with 
. the sale of the kudivaram right it would 
still have been necessary to fix the rent pay- 
ableto the appellants as the possessors of 
the melwaram right, and the fact that the 
rent was fixed in the contract without con- 
templation of any change in the rate does 
not alter the position. The land-holder and 
the tenant may agree on a permanent rent, 
but if they do this it does not take away 
the right of the tenant to sue or apply for a 
reduction of the rent if the lends have been 
converted into ryoti lands. Section 187 (1) 
(c) says so. Nor is the provision with regard 
to the payment of interest inconsistent with 
ryott tenure. The payment of interest on 
arrears of rent is expressly provided for in 
the Act. Unders. 61 an arrear of rent shall 
bear simple interest at the rate of one half 
per cent. per mensem from the date on 
which the arrear fell due until it is liquidat- 
ed. Therefore cl. 2 of the additional terms 
is in full accord with the. Act, except that 
the rate is higher. Again this contingency 
is expressly provided for. Sub-s. (2) of s. 
187 says that nothing in any contract 
between a land-holder and a ryot made. after 
the passing of the Act shall affect the pro- 
visions of s. 61 relating to interest payable 
on ‘arrears, of rent’ so as to increase the 
amount payable. The only comment that 
the learned Advocate for the appellants has 
to make on cl. 3 is that the cist. payable to 
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the appellants is made a first charge on the 
lands only and not on the lands and pro- 
duce which the Act would allow. The freeing. 

“of the charge on the produce is however a 
concession to the tenant and there is nothing 
in the Act which prevents a land-holder. 
making a concession to his tenant. The ap- 
pellants receive no help from cl. 9. The trees 
belonged to the appellants and without this 
clause would have passed to respondent No. 
1. The Act does not prohibit a tenant con- 
ceding to the land-holder the right to the 
trees on the land, and on a conversion of pri- 
vate lands into ryoti lands the parties can 
contract as they please so far as the trees are: 
concerned. 

In my opinion, where a land-holder pos- 
sesses private lands within an “estate” and. 
sells the kudivaram right in those lands but 
retains the melwaram right he must be 
deemed to have converted the lands into 
ryott lands, and additional terms will not 
alter the nature of the transaction. The 
additional terms will stand, provided that 
they are not inconsistent with what the 
statute states shall apply to ryoti tenure. 
To the extent that the additional terms are 
inconsistent with ryoti tenure they must be 
regarded as being void. The arguments 
which has been advanced that this interferes’ 
with the right of the land-holder to contract 
freely with regard to his private lands seems 
to me to be beside the question. The land- 
holder does not need to enter into a contract 
which will have the effect of converting his 
private lands into ryott lands, but if he does 
contract and the tenure which he creates 
amounts to ryott tenure he must accept all 
the consequences of his action. The appel- 
lants here could have sold the lands in suit 
to respondent No. l absolutely or they could 
have leased them at any rent they might 
have agreed upon- without separating the 
kudwaram right from the melwaram right, 
but as they chose to separate the kudivaram 
right from the melwaram right and grant a 
permanent right of occupancy on the basis 
of the payment of rent relative to the mel- 
waram right they must, in my judgment, 
be deemed to have converted the lands in 
the ryoti lands. For these reasons I would 
dismiss the appeal with aosts. - 


Venkataramana Rao, J.—I agree. 


Krishnaswami - Ayyangar, J.—With 
much reluctance, I feel myself obliged to 
differ from the opinion expressed by my 
learned .colleagues. The question with 
which we are faced in this case relates to the 
true construction of a khat or counterpart of 


1941 


a lease; embodying the terms of a. contract 
entered into between the appellants and the 
respondents on October 7, 1920. By that 
contract, the appellants, who owned a parcel 
of private land in an estate belonging to 
them, sold to the respondents, the: kudiva- 
ram interest alonein it retaining the mel- 
waram interest for themselves. 
in the deed certain other terms and condi- 
tions to some of which a reference is neces- 
sary for a correct decision, but there can be 
no doubt that the dominant object in the 
mind ofthe parties was to convey to the 
respondents the kudivaram right in the land. 
This is not-indeed disputed, but what is dis- 
puted is, whether there has been a conver- 
sion ‘effected by the instrument of what 
was admittedly the appellant’s private land 
into ryoti land so as to confer on the res- 
pondents those rights and-privileges which 
are recognized by the Mad. Estates Land 
Act, 1908, as inhering in a ryot holding ryoti 
land in an estate. 


That the legal incidents which appertain 
to private land in an estate essentially differ 
from those annexed to ryoti land is too plain 
for argument; in fact it isa matter of con- 
cession. The differences are fundamental, 
the Act drawing a sharp -distinction between 
the two classes of land. Private land is to 
borrrow a word from the English Law of real 
property, the free-hold of the land-holder 
over which he has absolute unrestricted 
dominion. He can deal with ib in any 
manner, he likes, enter into any kind of 
contract he chooses and create any form of 
tenure in it he pleases. Section 19 of the 
Act preserves to him an unfettered freedom 
of contract as regards this class of land, a 
privilege not recognized in respect of any 
other class of land within the estate. It 
declares in explicit terms that the relations 
between a land-holder and a tenant—and 
be it noted, not a ryot—of his private land 
are not to be regarded as regulated by the 
provisions of the Act. Language cannot 
be plainer. Even the name “ryot” is here 
avoided when referring to the person who 
cultivates the private land, and the colour- 
less term tenant seems deliberately to be 
adopted. The only way by which the land- 
holder can make those provisions applicable, 
is by converting his private land into ryoti 
land and conferring occupancy right in the 
land so converted. Such a course was per- 
mitted by s. 181 as it stood before the 
amendment made by Act VIII of 1934. The 
section ran as follows : 


“Nothing in ss. 6, 8, 10, 11, 12, 19 and 46 shall con- 
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fer aright of occupancy in or shall apply in anyway 
to a land-holder’s private land : : 

Provided that nothing contained in this section shall 

e prevent a land-holder from converting his private land 

into ryott land.” $ 

"Of thé sections enumerated here all ex- 
cept s. 19 relate to the acquisition or trans- 
. fer of occupancy rights, or to the limitations 
subject to which these rights are to be en- 
joyed in lands other than private lands. 
Section 19, as already seen, was enacted to 
preserve the rights of the land-holder in the 
latter category of land. Reading s. 181 
together with its proviso the meaning is 
clear that the land-holder could if he choose 
convert his private land into ryoti land with 
a view to confer occupancy right in it, and 
could also confer sucha right. It was the 
same meaning that has been made plainer 
by the amendment introduced into the sec- 
tion in 1934. The effect of the amendment 
is not to make a change in the law, but only . 
to make the meaning more explicit than 
before, and this was not denied at the bar 
during the arguments. The section as now 
amended enacts that : 

“A land-holder shall be at liberty to convert his 
private land into ryote land and confer occupancy 
right in land so converted.’ 


On a literal interpretation, two steps or 
processes seem to be necessary before the 
tenant can claim the rights and privileges 
of a ryot, in®land which was originally 
private land; first a conversion from the one 
class to the other and second the grant of 
occupancy right in the land after conver- 
sion. The amended section which may weli 
be regarded as merely declaratory of the 
law as it was before the amendment thus 
appears to warrant the view that the mere 
grant of ogeupancy right in private land 
does not by itself suffice to alter its character 
unless it is ‘preceded by an act of conversion. 
Thereis no objection, however, to the con- 
version and the grant being made by. one ` 
and the same instrument provided the inten- 
tion is made sufficiently clear. The real 
question then is not whether permanent 
rights of occupancy have been granted by the 
khat which of course it does, but whether 
the land-holder had alsoefulfilled what ap- 
pears to me to be a necessary condition pre- 
cedent, namely the conversion of his private 
land into ryoti land. It is necessary in my view 
to keep the two things separate in order to 
avoid falling into a possible error. On a ques- 
tion of this kind, there is no presumption 
one way or the other and it therefore lies 
on the party who sets up a case of conver- 
sion to make it out. If he wholly fails or 
only succeeds to the extent of creating a 
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doubt, he derives no benefit out of it, and 
must fail. ‘The question is obviously one of 
intention to be deduced or. inferred from a 
consideration of the entire deed, bringing 
into action every part of it and rejecting 
none, unless the expressions are contradic- 
tory, and incapable of being reconciled, or 
there is a repugnancy which calls for the re- 
jection of one part in order the more effectu- 
ally to carry into effect the real intention 
of the parties gatherable from the part re- 
tained. The rule is thus stated by Kelly, C. 
B.in Gyoo Gywn v. Neath Canal Naviga- 
tion Co. (2), at p. 215: 

“The result of all the authorities is that when a 
Court of Law can clearly collect from the language 
within the four corners of a deed, or instrument in 
writing, the real intentions of the parties, they are 
bound to give effect to it by supplying anything ne- 
cessarily to be inferred from the terms used and by re- 


jecting as superfluous whatever is repugnant to the in- 
tention, so discerned.’ 


Rejection should be the last resort, after 
every means to reconcile are exhausted. 
, There is ample authority also for the propo- 
sition that the Court should rather lean to- 
wards a construction which would give a 
meaning and effect to every one of the 
clauses in a deed than towards one which 
would result in a nullification of anyone or 
more of them in the end. These are some 
of the principles of general application 
which I should bearin mind in approaching 
-the construction of a written instrument. 
It is to be observed at the outset that in the 
deed in question there are no doubtful 
words or ambiguous expressions, no terms 
of technical import and no repugnant 
clauses. The language is plain, and the 
meaning is clear; and the intention behind 
each one of the clauses whether taken sepa- 
rately or in combination is easify gathered 
and creates no difficulty. Nor have I any 
doubt that the parties intended to make all 
of them equally operative, and binding so 
that their future relations may wholly be 
` governed by them. We should hesitate to 
accept a construction which will result in 
that intention being abrogated in whole or 
in part. I readily grant that a necessity for 
such a course may arise in the class of cases 
envisaged by Kay, J. in Pawsey v. Arm- 
strong (3), at p. 705 where he observed : 

“The truth is that there are certain legal relations 
which are entered into by agreeing to certain condi- 
tions, and when those conditions are agreed to, it is 


quite idle for people to superadd, or to attempt to 
superadd, a stipulation that the necessary legal conse- 


| (2) (1868) 3 Ex. 209 (215); 37 LJ Ex. 122;18LT 
688; 16 W R 1209. ` i 


pp W 18 Ch. D 698 (705); 50 L J Ch. 683; 30 W 
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quences of those conditions shall not follow from the ar- 
rangement.’’ 


_ Such a stipulation may have to be ignor- 


“ed but not before fully satisfying ourselves 


that the necessary conditions are made out 
for the excision. An illustration of this princi- 
ple is to be found in the case where the rela- 
tionship of partners must be held establish- 
ed by law between persons who have agreed 
to share the profits of a business carried on 
by all or any of them acting for all inspite 
of the superimposition of a contrary term in 
the articles. The proposition however can 
have no application except in a case where 
all and not some only of the conditions re- 
quisite for constituting the relationship are 
present. If the conditions fall short or are 
of a character, which indicates a different re- 
lationship, the proposition cannot apply.- I 
am quite unable to agree that the govern- 
ing consideration lies in the fact that the 
land-holder has inthe case on hand parted 
with the kudivaram right in the land retain- 
ing with himself the melvaram interest only. 
Had the expression kudivaram been declar- 
ed by statute to connote ryott tenure or if 
I could persuade myself that it is a techni- 
cal word, a term of art, having the same 
legal import. Ishould readily assent to the 
proposition. That however is not the case. 
Ib is quite clear that the word has been 
used in the Act (e. g. s. 3 (2) (d)), in a non- 
technical sense to denote the kind of tenure 
held by a tenant who has a permanent right 
of occupancy. In its literal sense the word 
kudivaram only means the cultivator’s share 
of the produce, the word melvaram meaning 
the land-holder’s share: Suryanarayana v. 
Patanna (4) and Venkata Sastrulu v. Devi 
Seetharamudu (5), at p. 171. It is customary 
however to speak of the ownership of land 
in this province as being composed of the 
kudivaram and the melwaram interest, or 


as the ownership of both warams. By a’ 
process akin to a metonymic user, the 
expression kudivaram interest is fre- 


quently employed to denote the species 
of interest which a tenant has in the land 
in his permanent occupancy, whether that 
land lies in an estate or outside it. This 
being the ordinary, popular sense, it must 
be taken that the word was used in this 


(4) 41 M1012; 48 Ind. Cas. 689; AIR 1918 P C 169; 
45TA 209; 25 M L T 30; (1918) 2 M W N 859; 230 W 
N 273; 9 L W126; 290 LJ153;1 UPL R(PO) 1; 
36 M L J 585; 21 Bom. LR 547; (1919) M W N 463 
P O. 

(5X43 M 166 (171); 51 Ind. Cas. 304; A I R 1919P C 
11Ì; 46 TA 123; 17 A L J 725; 37M_L J42; 21 Bom. 
L R 925,26 M LT 175; 50 G L J441:10L W 663; 
24 O W N 129 (PC). 
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sense in the document. - What is important 
to remember in this connection is that kudi- 
varam interest- and ryott tenure are not, 
convertible ternis having the same legal 
significance. : ay es 


When we speak of ryoti land or ryoti 
tenure, the picture that. is called up -to our 
mind is the picture of that peculiar species 
of cultivable land in an esate, defined in 
the Act, to which, and to the holding of 
which; an entire body of mostly new and 
special rules have been annexed by force of 
the estate. Among the incidents which since 
the Act; attach to this species of land, the 
most important no doubt is the permanency 
of the tenure and the fixity of the rent, 
guaranteed to the tenant under: stringent 
safeguards, subject however, to certain con- 
ditions to which it is unnecessary to refer 
for the present purpose. But the other in- 
cidents, whatever their relative importance, 
do exist, and should not ‘be ignored when 
seeking to obtain a knowledge of the true 
measure and the 'real nature‘of that right. 
To put itin a simple form, kudivaram is 
only a part though a major part of the whole. 
But 15 annas do not make a rupee, nor 
19 shillings a pound. To say so is not 
arithmetic. Neither is it in my opinion law 
and yet this is in substance the argument of 
the respondents. With all respect therefore, 
Lam unable to assent to the proposition 
that the conveyance of that species of right 
known as the kudivaram interest amounts 
to the creation of a ryot? tenure in the land 
conveyed. To examine the matter still fur- 
ther, it is to be observed that this document 
came into existence more than twelve years 
after the passing of the Mad. Estates Land 
Act. The expressions, ryoti and ryoti land 
which were. newly coined by the Act, to re-. 
place the words “tenant” and his “interest” 
in the holding, -in order probably to 
emphasize the permanent character of that 
interest, had by the time of the deed become 
quite familiar to all, and yet it is somewhat 
strange, that these words have been studious- 
ly, as I think, avoided in the conveyance. 
It was in fact suggested that the deed was 
drawn up with a‘ knowledge of the decision 
reported in Devi Garu v. Yellappa Rama 
Naidu (1). If in these circumstances the 
parties had really ‘bargained for a conver- 
sion of the private land into ryoti land, it is 
not a little remarkable that language well 
known to denote that meaning should not 
have been employed instead of another, 
and at all events, a less decisive expression. 
There is, it may be observed, no suggestion 
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of :any overreaching by the one party- over 
the other in this case. | N 

Apart from any such narrow considèra- 
tion, when one-comes to look at the entire, 
document, it becomes, in my opinion, ‘very 
difficult to resist the conclusion that the 
land-holder -was not here seeking to convert 
his private land into ryoti land. I have ear- 
lier in this judgment endeavoured to recapl- 
tulate the rules which have to be brought to. 
bear on this question. One of those rules is. 
that the intention of the parties is to be- 
collected from the whole of the document, 
not ignoring any part. If, on this principle, 
the conditions of the contract, contained in 
“the particulars of the remaining terms re- 
lating to the sale” as described in the instru-, 
ment are considered, there are ab least two- 
which definitely militate against the theory 
of a conversion. Clauses 1 and 4 of these 
particulars taken together have the effect of 
fixing a permanent immutable rent payable 
year after year by the lessees, irrespective 
of the failure of, or a diminution in the yield,. 
from whatever causes due. Clause 2 again 
provides that arrears of rent should carry 
interest at the rate of ten annas per cent. 
instead of at the rate of eight annas fixed by 
s. 61. These two terms which were specif- 
cally agreed to and undoubtedly intended to 
be operative, annex to the tenure created by 
the deed inci¢ents which are not only foreign 
to a ryoti tenure under the Act, but material- 
ly opposed to it. Remembering that it 1s 
open to the land-holder to create any kind of 
derivative tenure not opposed to the: general 
principles of law, I find it difficult, nay 
impossible to attribute to him an intention 
to bring into being one tenure, when the 
very terms,of the contract clearly point to the 
parties having had in mind a different one,. 
with different incidents. It is not for the 
Court to evaluate the terms for the purpose 
of accepting some and rejecting other. On 
the contrary, every rule of law and every 
tule of equity would seem to prohibit its so 
doing. : 

That there is a fundamental divergence 
between the terms ‘of the contract In ques: 
tion here and the incidents annexed to a 
ryoti tenure under the Act, will appear 
plainly from a perusal ofs. 187 | A ryot’s 
right to sue, or apply for a reduction of the- 
rent on the grounds stated in els. (a) and (b) 
of sub-s. (1) of s. 38-or sub-s. (3) of s. 32, or on 
the ground mentioned in cl. (c) of sub-s. (1) 
of s. 38 is by s. 187 (1) preserved as an in-- 
viodable privilege not to be destroyed or 
overridden by any contract to the contrary 
the Act.. 
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Similar in effect is s..187 (2) in so far as the 
rate of interest fixed by s. 61 is sought to be 
enhanced.. With these inconsistent provi- 
sions contained in the deed before us, I con; 
sider that it is not open to the Court to infer 
that it was the appellant’s intention to 
convert his private land into ryoti land. The 
other clauses in the deed are indecisive and 
I agree that they do not materially affect 
the construction. What presses on my mind 
is that it is not correct for a Court to infer 
a tenure by taking into account some only 
of the terms of the contract ignoring others, 
when it is possible, and I think it permis- 
sible to give effect to all the terms by treat- 
ing it as a special contract and one not 
entered into for the purpose of impressing 
oe tenure on the land comprised in the 
khat, 

I may add a word about the decision 
reported in Devi Garu v. Yellappa Rama 
Naidu (1). That was a case where a ryoti 


tenure had heen either expressly created by- 


‘contract, or admitted to have been so created 
on the pleadings, and, the question arose 
whether terms and conditions repugnant to 
‘such a tenure should be recognized. The 
Court held that the conditions were valid 
and enforceable. The ground of the decision 
is to be found in the concluding sentences in 
the judgment where the learned J udges say 
that the Legislature has not made any special 
provision as regards the terms on which a 
conversion may be made, and that in the 
absence of such a provision, the contract of 
the parties on the basis of which the conver- 
sion was made, should prevail. If the learned 
Judges here meant to lay it down, that there 
18 no objection in law to the superimposition 
by contract of terms alien to a ryott tenure; 
after once creating such a tenure, I must 
with great respect, dissent from that view, 
which I think is a view which runs counter 
to the rule stated by Kay, J. The position 
here is however different. The question is 
not as to the validity of terms added which 
detract from the quality of a tenure created 
and intended to be created but whether there 
has been an effectual creation of the tenure 
itself. For the reasons explained, I regret, 
Lam unable to share the opinion of my learn- 
ed colleagues. I consider that the appeal 
should be allowed with costs throughout. 
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PATNA HIGH COURT 
Criminal Revision No. 715 of 1940 
April 17, 1941 


DHAVLE, J. 
BECHAN JHA AND oTHERS—PETITIONERS 
versus 


EMPEROR—OprositE Party 

Penal Code (Act XLV of 1860), ss. 295, 379, 144, 
143, 425—Hut on agricultural land, if could be turn- 
ed, without knowledge of landlord into mosque— 
Saying of prayers—Whether gives any sacred charac- 
ter to such hut—Pulling down of such hut by persons 
other than landlord—Offence, if falls under s. 295— 
Conviction under ss. 420-144—Charge under s. 379 re- 
ferring toindividual accused—No finding that any. 
of accused individually took away, materials—Con- 
viction held cannot be sustaiued—Criminal trial— 
Revision—Sentence—Altering finding but maintaining 
sentence-—Powers of Court. 

The use of a hut on an agricultural land, without 
the permission of the landlord, as a public mosque 
with the azan or public call to prayers is entirely un- 
warranted ; and if, the hut is not a mosque but a 
particular community were only attempting to convert 
it into one, it is clearly not “a place of worship ”’ 
under the law. Where none of the members of the 
community was in a position validly to make the im- 
plied dedication a mere fact of saying azan does not 
make it a public mosque. Thehut cannot also be re- 
garded as “any object held sacred by any class of 
persons ” within the meaning of s. 295. Nothing of 
religious reverence, no sacred character, could attach 
to the hut apart from its attempted conversion into 
a mosque as this attempt itself is, contrary to 
law ; to allow any sacred character to the hut would 
be to enable the community under the guise of reli- 
gion to vest the shed as a public mosque in the 
religious body for whose observance it was to be 
used, tothe detriment of the landlords, who had only 
settled the land with the tenant for agricultural pur- 
poses. Where the azan or public call to prayers is 
ound to have begun mly about a year before, the 
landlords do not lose by prescription their right to 
eject the tenantfor the attempted perversion or misuse 
of the land, rendering it unfit for the purposes of the 
tenancy. Though this would not entitle others some of 
whom are amongst the landlords of the village, to take 
the law into their hands, yet their destruction of the hut 
does not constitute an offence under s. 295. Thecon- 
viotion under this section is bad in law. [p.-478, cols. 

& 2.) 

[Case-law relied on.) 

That the hut standing on this land, though it was 
destroyed, was not a mosque properly so called does not 
mean the failureof the charges under ss. 144 and 143. 
Where the common object of destroying the’ mosque 
makes no reference to s. 295, and the destruction of 
the hut, even if it was not a mosque, clearly amounts 
in the circumstances to mischief as defined ins. 425, 
I. P. ©., it follows that the unlawful assembly must 
be taken to have had the common object of commit- 
ting mischief in respect of the hut. The conviction 
under ss. 144 or 143, as the case may be is proper. -[p. 
478, col. 2.) i 

Where the charges under s. 379 did not refer to the 
common object of the unlawful assembly. ,But the 
charges of theft wereintended by the Magistrate to refer 
to the acts of individual accused apart from their 
doings as members of the unlawful assembly and there 
was no finding that any of the accused individually 
took away any of the materials of the hut, the con-', 
viction under s. 379 against the accused cannot be 
sustained. [ibid.] ` 
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A Court of Revision has the power of the Court of. 


Appeal to ‘alter the finding maintaining the sentences 
or with or without altering the finding, reduce the sen- 
tence’, and, therefore, to pass sentences under ss. 143 
and 144 in a case, while setting aside the convic-e 
tions under ss. 295-and 379, provided the sentences do 
not exceed those passed by the lower Appellate Court. 
[p. 479, col. 1.] - | 
Or. R. from an order of the Additional 
Sessions Judge of Darbhanga, dated August 
30, 1940. 
Messrs. Hareshwar Pd. 
for the Petitioners. f 
- The Govt. Pleader, for the Crown. 
. Order.—The 12 petitioners, along with 
3 other men who were acquitted on 
appeal by the Additional Sessions Judge, 
were convicted by the Sub-Divisional Magis- 
trate of Madhubani of an offence under 
s. 295, I. P. C. in that they destroyed a place 
“of worship, to wit, the mosque of the Kunj- 
ras of Belhwar, “with the intention or with 
the knowledge that you would thereby in- 
sult the religion of the Kunjras in particu- 
lar and of the Musalmans in general.” They 
were also convicted under `s. 379, I. P. C. 
of theft of the materials of the mosque, and 
further, of, being members of an unlawful 
assembly with the common object of des- 
troying .the mosque, 9 of them’ under s. 143 
and the. remaining 6 (who were armed with 
bhalas) under s. 144, I. P. C. The Magistrate 
sentenced them ‘all to six months’ imprison- 
ment under s. 295 and to one months im- 
prisonment under s. 379, I..P. C. the two sen- 
tences to run consecutively, and passed no 
separate sentence under ss. 144 and 143. On 
appeal the Additional’ Sessions Judge ac- 
quitted 3 of the 15 men (including one alleg- 
ed to be armed with a bhala) and reduced. 
the sentence on the remaining 12 to three 
months’ rigorous imprisonment under s. 295 
and further made, the sentence of one 
month s imprisonment under s. 379, concur- 
rent with it. 
_ According to the prosecution, the structure 
destroyed had been erected as a mosque ten 
years before the occurrence, and Abdul 
Waheed, P. W. No. 5, who had been mar- 
ried to the sister of Kari Kunjra, P. W. No. 2, 
came to the village about a year before the oc- 
currence as a maulvi or tutor for the children 
of the Kunjras and started a madrasa.in the 
mosque and also began tocall.the azan there. 
The Magistrate was not prepared to believe 
that the structure was used as a mosque 
since the very day of its construction, but 
found -that there was “some sort of 
structure. existing since long” -which appa- 
rently on the: maulavi’s azan “came to be 
regarded by the Kunjras as a mosque” and 
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was thus “to all intents and purposes” a 
mosque. The learned Additional Sessions 
Judge definitely rejected the prosecution 
claim that the structure was a mosque : ac- 
cording to the defence.it was only a dilapi- 
dated cattle-shed. The learned Judge below 
considered. it 
_ “quite clear, under the circumstances, that the hut 
in question was not a mosque, but was attempted to 
be converted into such, after the maulvi was ap- 
pointed to teach the Kunjra boys.” 

It is quite obyious, under the circumstan-. 
ces, he said further, 
- “that the hut in question was not a mosque and 
that only recently the Kunjras took to saying prayers 
and calling azan there, that thé’ Hindus rizhtls or 
wrongly became apprehensive that the hut ‘might be 
converted into a mosque, and cow-sacrifice resorted to 
in the village. This appears to me to be the reason, 
which led to the recent outburst of temper on the part 
of the Hindus, who took into their heade to do away 
with the structure.” 


He nevertheless upheld the conviction of 


the petitioners under s. 295 

“hecause no particular period is required by law to- 
establish an object as one of religious reverence and 
the house in question was held sacred by the Kunira 
community from the time they began to say prayers 
and call azan there.” ` 
< It has been urged on behalf of the peti- 
tioners that s. 295, can have no application 
to the case if, as the learned Judge has found, 
the hut was nota mosque. 

“A mosque becomes consecrated for publice worship 
either by delivery to a mutwalli , or on the declaration- 
ofthe wagif that he has constituted it into a musjid, 
oron the perfœmance of prayers therein...with azan 
and ,ikamat,”’ : 


see Adam Sheikh v. Isha Sheikh (1)—and 
every Muhammadan has the legal right to 
enter a mosque so consecrated, and perform 
his devotions there according to his own 
tenets so long as.the form of worship is in 
accord with the recognised rules of Muham-. 
madan Ecclesiastical Law (per Mahmood, J.. 
in Queen Empress v. Ramzan (2)). But the 
subject-matter of a dedication under the Mu- 
hammadan Law must be the lawful property 
of the waqif , or the wagf will not: be valid 
(Ameer Alis Muhammadan Law, Volume I, 
pp. 201-02). In the present case the old hut 
stood on the belagan land of Buchi Mian,. 
P. W. No. 6, one of the Kunjra cultivators of 
the village. It is admitted by Dukha Mian, 
P. W. No. 1 the Kunjra who lodged the first 
information in the case, that before the 
building of the mosque the Kunjras used to. 
say their nemaz in their houses and that at 
that time there was-a khalihan on this. 
belagan plot. Itis not pretented that the land-. 
lord’s permission was taken for erecting any 
public mosque on the plot, and Buchi Kunjra’s 
tenancy being agricultural, the use of the- 

M1ICWN 76. 
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plot for-the purpose of a public mosque 
“would: be so inconsistent- with the purpose 
‘for which the land was let as to render the 
‘tenant liable to be ejected from the whole 
of his holdIng, as was held by Karama 
Hussain, J. in Allah Dia v. Munshi Sada 


Nand, 8 Ind. Cas. 732 (8), see also 
Basa Mal v. Ghayas-ud-din (4) and Sawan 
~v. Mehr Din, 45 Ind. Cas. 963 (5). 


‘This aspect of the matter seems to have 
-escaped notices in the lower Courts. The 
use of the hut asa public mosque with the 
asam or public call to prayers was entirely 
unwarranted ; andif, as the learned Judge 
below has found, the hut was not a mosque 
but the Kunjras were only attempting to 
convert it into one, it, was clearly not “a 
place of worship” under the law. It is also 
not pretended that the landlord knew any- 
thing about the alleged use of the shed for 
private prayers; in the pre-maulavi days 
-and while the point of the prosecution story 
is that the azan made it a public mosque, it 
is clear that none of the Kunjras was in a 
position validly to make the implied dedica- 
tion. The question, therefore, arises whether 
the hut can be regarded as “any object held 
sacred by any class of persons” within the 
meaning of s. 295. The learned Judge took 
it to'be “an object of religious reverence’, 
“held sacred by the Kunjra community from 
the time they began to say their prayers and 
call the azan there.” It is, however, just as 
obvious that nothing of religious reverence, 
no sacred character, could attach to the 
hut apart from its attempted conversion into 
a mosque as that this attempt itself was con- 
trary to law: to allow any sacred character 
to the hut would be to enable Buchi Kunjra 
under the guise of religion to vest the shed 
asa public mosque in the religious body 
for whose observance it was tobe used, as 
it’ was put in Basa Mal’s case (4), to the de- 
triment of the landlords, who had only 
‘settled the land with him for agricultural 
purposes. As the azan or public call to pra- 
yers is found to have begun only about a 
year before the occurrence, the landlords 
had not lost by prescription their right to 
eject Buchi forthe attempted perversion or 
misuse of the land, fendering it unfit for the 
pruposes of the tenancy. This would not en- 
title the petitioners, some of whom are 
amongst the landlords of the village, to take 
the law into their hands, but Iam now con- 
sidering. whether. their destruction of the 


(3) 8 Ind. Cas. 782, 
(4) 27 A 356;2 ALJ 
_ (5) 45 Ind. Cas. 963; A 
1918: 94 P R 1918, 
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hut constitutes an offence under s. 295. In 
my opinion, it does not. The conviction 
under this section must therefore be set aside 
“as bad in law. 

It has also been urged that the conviction:. 
of the petitioners under s. 379 is bad in 
law because there is no finding by either of 
the Courts below as to any of the individual 
petitioners taking away the materials of the 
mosque. The charges under s. 379, did not 
refer to the common object of the unlawful. 
assembly, which was moreover stated to be- 
merely the destruction of the mosque and 
not also the theft of its materials. The 
charges under s. 295, show that the intention 
underlying the destruction was insulting the 
religion of the Kunjras ete. but not theft. It 
is, therefore, clear that the charges of theft 
were intended by the Magistrate to refer 
tothe acts of individual accused apart from 
their doings as members of the unlawful 
assembly.. There is, however, no findings 
that any of the accused individually took 
away any of the materials of the hut. The 
learned Govt. Pleader, has, therefore, not 
been able to support the conviction under 
s. 379. This conviction must accordingly be . 
also set aside. 

The petitioners were, as already stated, 
further convicted, 5 of them under s. 144 
and the rest under s. 143, I. P. ©. The 
common object of the unlawful assembly 
was stated in the charges to be ‘destroying 
the mosque of the Kunjras”...standing on the 
belagan last of Buchi Kunjra. That the hut 
standing on this land, though it was des- 
troyed, was not a mosque properly so called 
does not mean the failure of these charges. 
According to the defence the structure was 
a cattle-shed ; and Buchi Kunjra’s right to 
have it onthe belagan land has not been 
questioned. Its attempted conversion into 
a mosque did not, as I have already said, 
entitle the accused to take the law into their 
own hands and goin a body to destroy it. 
But the common object of destroying the 
mosque made no reference tos. 295, and the 
destruction of the hut, even if it was not a 
mosque, clearly amounted+in the circums- 
tances to mischief as defined in s. 425, I. P. 
C. It follows that the unlawful assembly 
must be taken to have had the common ob- 
ject of committing mischief in respect of the 
hut. The conviction of the petitioners under 
s. 144 or 143, as the case may be, must, 
therefore, remain. The lower Courts did not 
pass any sentence upon the petitioners under 
these sections because of the sentences pass- 
ed under ss. 295 and 379. As the convic- 
tions under these latter sections have been 
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found tò be untenable, it becomes necessary 
to pass sentences under s. 144 or 143. A 
Court of Revision has the power of the Court 
of Appeal to “alter the finding maintaining 
the sentences, or with or without altering the 
finding, reduce the sentence”, and therefore 
to pass~sentences under ss. 143 and 144 in 
this case, while setting aside the convic- 
tions under ss. 295 and 379, provided the 
sentences do not exceed those passed by the 
lower Appellate Court. No violence was 
offered to any of the Kunjras, and he 
structure described by the prosecution as a 
-mosque does not seem to have had even one 
pucca wall. The Kunjrashad also no right 
whatsoever to attempt to convert the shed 
into a public mosque. Taking all the cir- 
cumstances into account,I consider that it 
will besufficient in the ends of justice if in 
upholding the convictions under s. 144 or 
143, I sentence the petitioners to rigorous 
imprisonment for the period already suffer- 
ed by them together with fines of Rs. 50 
each under s. 144 and Rs. 25 each under 
s. 143, as the case may be with one month's 
rigorous imprisonment in default. Ordered 
accordingly. 


D. Order accordin gly. 


PATNA HIGH COURT 
Appeals from Appellate Decrees 
Nos. 153 and 154 of 1940 
April 23, 1941 . 

MANOHAR LALL, J. 
NISAR MOHAMMAD KHAN— 
AND OTHERS— APPELLANTS 
Versus 
TAUQUIR AHMAD AND OTHERS— 


RESPONDENTS 
Bengal Public Demands Recovery Act (IIT of 1913), 
Ss. T—Certificate sale—Accounts opened in name of co- 
sharers—Quota of arrears dues paid—Certificate sale of 
entire estate for arrears—Liability—Certificate against 
dead person—Effect on in interest of legal representa- 
tives —S. 29, applicability — Section assumes that 
certificate was in proper order — Bar of suit contem- 
plated by s. 46—Question between auction-purchaser 
and representatives of certificate debtor—No bar. 
Where separate accounts had been opened in the name 
of plaintifis-co-sharers on November 7, 1933, their share 
is liable for the cess for the January and March kist of 
1933, eventhough they had paid their quota, when 
the certificate proceedings had been started to realise 
the dues from all the co-sharers who were then alive not 
only for their quota but also on account of the quota of 
the other co-sharers who were in default. The payment 
by the plaintiffs of their-quota does not do away with the 
liability of the entire estate to pay the arrears which 
were due from the whole estate. [p. 480, col. 2.] 
The entire proceedings based upon the certificate 
issued against a dead person are wholly inoperative to 
affect the heirs of the deceased.. It is open to the 
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Certificate Officer under s. 11 to amend the certificate 
by addition,-omission or substitution of the name of the 
certificate-debtor. In the absence of such anfeéndment 
the heirs are wholly unaffected by the certificate sale. 
[p. 481, col. 2.) s 

e Section 29, Public Demands Recovery Act, assumes 
that the certificate was a proper certificate where the 
certificate issued in the name of a dead person was 
never altered.and no substitution was made by bringing 
in the names of the legal representative upon the record. 
Section 29 has no application. The heirs without bring- 
ing a suit to set aside sale can bring a suit for declara- 
tion that the sale does not affect their, interest. [p. 482, 
col. 1.) 

Where the question is between the auction-purchastr 
and the representatives of the certificate debtor and not 
between the certificate holder and the certificate debtor 
or their representatives s. 46 has no application. [ibid.] 

The concurrent findings of the Courts below that the 
sale in the certificate proceedings was not vitiated by 
fraud is a finding of fact and binds the High Court in 
second appeal. [p. 480, cols. 1 & 2.) 


A. from a decision of the Subordinate 


‘Judge of Third Court, Gaya, dated May 29, 


1939. - 


Messrs. Rai T. N. Sahai 
Varma, for the Appellants. 

Messrs. S. Jafar Imam, H. R. Kazimi 
and Sarjoo Prasad, for the Respondents. 


Judgment.—These two appeals are 
by the plaintiffs and arise out of one 
suit instituted by them for a declaration 
that a cerlain sale held on April 16, 1934, 
for recovery of arrears of cess did not affect 
their intereste in village Ekamba, and for 
recovery of possession of that share. | 

The facts necessary for understanding 
the questions raised may be shortly stated. 

The plaintiffs’ case is that they have title 
to the extent of 6 annas, 10 dams and odd 
in village Ekamba, Tauzi No. 6918, and in 
order to safeguard their interest, due to the 
deliberate default of the other co-sharers. 
they applied to the Collector on June 26, 
1933, to open a separate account for them. 
On September 16, 1933, the office reported 
to the Deputy Collector that there was an 
arrear of Rs. 11-8-6 on account of cess and 
asked the applicants to pay their share; 
and on October 17, 1933, the applicants did 
not pay the entire: arrears but only the 
‘amount due on account of cess for their 
shares. That being done on November 7, 
1933, the Deputy Collector ordered that a 
separate account should be opened in the 
name of the applicants. These separate 
accounts were to' take effect from January 
1934. In the meantime the estate was in 
arrears-on ~account~of- cess: due for ‘the kist 
of January and March 1933. Thereupon a 
certificaté proceeding was started on August 
24, 1933, in order to recover the arrears 
from all the co-sharers including the plaint- 
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iffs without serving notices in a proper 
manner as required by the Public Demand 
Recovery Act and without complying with 
some of its provisions the sale was held in 
April, 1934. The plaintiffs having come to 
know of the sale instituted the present suit 
on April 14, 1936, challenging the entire sale 
as fraudulent. They further -assailed the 
validity of the sale on the ground ‘that 
-Gulfam and Qoraisa Bibi having died’ before 
the service of the notice under s. 7 of the 
Act their shares remained unaffected by the 
Sale, and lastly, that the share of Zinoor 
Ahmad Khan, plaintiff No. 4, was wholly 
unaffected by the sale. 

The trial Court came to the conclusion 
that the plaintiffs have been unable to estab- 
lish their allegations of fraud, but he held 
that Gulfam died on July 4, 1928, and 
Qoraisa Bibi died on September 24, 1933, 
and that their shares remained wholly wun- 
affected by the sale. He also granted relief 
to the plaintiff No. 4 on the ground that he 
was no party to the certificate proceedings 
and fixed his share at 18 dams, 12 krants 
and odd. In the result he held that the 
shares of Gulfam, Qoraisa Bibi and plaintiff 
No. 4, that is to say, 5 dams, 8 krants and 
odd as recorded in serial No. 8, 1 anna 2 
dams and odd as.recorded in serial No. 11 
and 18 dams, 12 krants and odd as recorded 
in serial No. 12 of Register D, amounting in 
all to2 annas, 6 dams and dd, were not 
affected by the sale. He accordingly 
ordered that the plaintiffs were entitled to 
“take possession of these shares—the amount 
of mesne profits to be determined in subse- 
quent proceedings. 

Against this decision passed on April 12, 
1938, both the parties by preferred an appeal 
to the learned District Judge. These appeals 
were disposed of by Maulavi Mohammad 
Tbrahim on May 29, 1939. He affirmad the 
findings of the learned Munsif on the ques- 
tion of fraud and as to the non-validity of 
the sale with regard to the shares of Bibi 
Qoraisa and Gulfam, but he reversed the 
decision of the learned Munsif as to the non- 
validity of the sale with regard to the share 
of the plaintiff No. 4 and held that Zinoor 
Ahmad Khan had rto interest in the shares 
but that Jaunser Mohammad Khan who was 
so described in Register D and also in the 
certificate proceedings was co-sharer of 
this 5 annas and 2 dams share. Against 
this decree the two appeals have been pre- 
ferred by the plaintiffs. 

The learned Advocate for the ‘appellants 
could not seriously challenge the concurrent 
findings of the Courts below that the sale 
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in the certificate proceedings was not vitiated 
by fraud: That finding is a finding of fact 
and binds this Court. 

But he strenously argued that after the 
separate accounts had been opened on 
November 7, 1933, on realising from the 
plaintiffs their quota of the arrears-of cess 
due from this estate for the kist of January 
and March, 1938, the certificate proceedings 
which were started on August 24, 1933, 
must be held to be without jurisdiction so 
far as the shares of the plaintiffs were con- 
cerned. But the fallacy in the argument 
is that the certificate proceedings had been 
started to realise the dues from all the. co- 
sharers who were then alive not only. for 
their quota but also on account of the quota 
of the other co-sharers who were in default. 
It is true that the plaintiffs paid their own 
quota but that did not do away with the 
liability of the entire estate to pay the 
arrears which were due from the whole estate’ 
In the order bearing No. 16 dated February 
-19, 1935, in the certificate proceeding in 
question I find that this question was raised 
before the certificate officer when he. was 
asked to set aside the sale on account of the 
shares of some of the co-sharers, but the 
certificate officer correctly rejected the ap- 
plication on the ground that as a separate 
account was opened on November 7, 1933, 
and the demand was for the cess for January 
and March kist of 1933, the applicants were 
liable for these kists even though they had 
paid their quota. For these reasons 
I overrule the first contention. 

It was next argued that the lower Appel- 
late Court was wrong in holding that the 
share of plaintiff No. 4 was affected by the 
sale. The trial Court found as a fact that 
this ` plaintiff has got a share entered in 
serial No. 12 of Register D and that in the 
original certificate, in the notices under.s. 7 
and r. 25 and in the sale. proclamation 
Zinoor Ahmad Khan is not shown as a 
party; onthe other hand Jaunsar Ahmad 
Khan is shown as a party. No evidence was 
adduced before the learned Munsif to show 
that.Jaunsar and Zinoor was one and the 
same person. He, therefore, held that the 
share of plaintiff No. 4 was not affected by 
the sale certificate and then, as Ihave already 
stated, he found his share to be 18 dams, 
12 krants and odd and not 5 annas and 2 
dams. The learned Appellate Court, how- 
ever, observes that ; 

“the plaintiffs Nos. 1 to 6 are Nisar Mohammad Khan, 
Siraz Mohammad Khan, Anwar Ahmad Khan, Zinoor 
Abmad Khan and Zainul-ab-din Khan as sons and 


Mst. Biban Bibi as daughter of Yiar Mohammad Khan. 
They arc holders of 5 annas 2 dams and odd share. 
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In the certificate (Ex. 19) the holders of these 5 annas 
2 dams and odd share have been mentioned. They 
are the same as in the plaint except that instead -of 
Zinoor Ahmad Khan, Jaunsar Mohammad Khan wase 
written. It is urged by the side of the plaintiffs that 
Jaunsar Mohammad Khan is not a co-sharer of 5 annas 
2dams share; the contesting defendants on the other 
hand urge that Jaunsar Mohammad Khan...is the real 


co-sharer and not Zinoor Ahmad Khan. In the Register D _ 


I do not find the name of Zinoor Ahmad Khan but 
in that register Jaunsar Mohammad Khan is written as 
co-sharer of this 5 annas 2 dams share, Certificate is- 
thus in accordance with the Register D.” 


He accordingly held that the holders of 
this 5 annas and 2 dams share were all 
parties to the certificate pyrocéeding and, 
therefore, the sale in respect of this share 
was ordered to stand. The learned Sub, 
ordinate Judge appears to have made a mis- 
take. Ihave examined the certified copy of 
Register D regarding this share. Item No.8 
distinctly mentions the name of the pro- 
prietor as Babu Gulfam- Ahmad Khan- 
minor, and in the third column his father’s 
name is put down as Zinoor Ahmad Khan, 
Again in Item No. 12 the entry in volumn 2 
is Nisar Mohammad Khan, Siraz Mohammad 
Khan, Anwar Ahmad Khan, Zinoor Ahmad 
Khan, Zainul-ab-din Khan and Mst. Biban 
Bibi. Ido not find any name as Jaunsar 
Ahmad Khan. Itis true that the first ‘o 
after Zinn may be read as ‘s’ but it appears 
that the copyist was trying to write Zannur 
Ahmad Khan. Whatever dobuts there may 
be on this point are removed by the entry 
in column 3 where the parentage of Gulfam 
is shown as Zanoor Ahmad Khan. 

For these reasons I set aside the decision 
of the learned Subordinate Judge on this 
point and restore the decision of the learned 
Munsif and hold that the share of plaintiff 
No. 4 was also unaffected by the certificate 
sale of April 1934. This disposes of the two 
appeals so far as the plaintiffs are con- 
cerned. 

But the defendants have also filed a cross- 
appeal or cross-objection and Mr. Jafar Imam: 
appearing on their behalf argues that the 
Courts below should not have granted any 
relief regarding the shares of Gulfam and 
Quoraisa Bibi also. He also argues generally 
that the whole suit was not maintainable by 
reason of s. 46 of the Act when it has been 
found that there was no fraud in the certifi- 
cate proceedings-or in the conduct of the sale. 
' Totake up the case of Gulfam first. Gulfam 
was a minor who died on July 4, 1928 leaving 
his father Zinnoor Ahmad Khan, plaintiff 
No. 4, and his mother, Hakim Bibi, plaintiff 
No. 8 as his heirs. The extent of his share 
was 5 dams and odd which is not in dispute. 
It is clear, therefore that when the certificate 
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was issued on August 4, 1933 it was. issued 
against a dead person. It is common ‘ground 
that no order for substitution of kis heirs has 
ever been passed in this certificate proceed- 
tig. It is alleged that as one of the heirs 
of Gulfamy, namely his father, plaintiff No. 4, 
was himself a party to the proceedings in his 
own right the proceedings however irregular 
they. may: be, cannot be held to be noi 
binding upon his estate which has been ŝo 
represented. - By s. 52 it is provided thai 
where a certificate debtor dies before the 
certificate has been fully satisfied, the certifi- 
cate officer may, after serving upon the legal 
representative of the „deceased a notice in 
the prescribed form, proceed to execute the 
certificate against such legal representative ; 
and the provisions of this Act shall apply 
as if such legal representative were the 
certificate debtor and as if such notice were 
a notice under s. 7. This section has no 
application to the present case because the 
original certificate was issued against a 
person who was dead. It is not a case where 
the certificate-debtor died after the issue of 
the certificate and before the certificate was 
fully satisfied. It seems to me, therefore, 
that the entire proceedings based upon the 
certificate so issued against a dead person are 
wholly inoperative to affect the heirs of 
Gulfam. It was open to the Certificate Officer 
under s. 11 to amend the certificate by 
addition, omission or substitution of the name 
of the certificate-debtor, but he never did go. 
The proviso to that section provides tha: 
when an amendment is made a fresh notice 
Shall be issued as providedins.7. For these 
reasons I agree with the Courts below thai 
the heirs of Gulfam are wholly unaffected by 
the certificate sale. It may also be observed 
here that the father was no party. to the 
certificate proceedings because I have already 
held, in agreement with the learned Munsif, 
that Zinnoor Ahmad was not a party -to 
the certificate proceedings but one Jaunsar 
Ahmad Khan. . ' 
With regard to the case of Qoraisa Bibi 
the facts are thata certificate was properly 
issued against her. She died on September 
24, 1933 leaving her fathèr, her mother, her 
husband, plaintiff No. 2, and her daughter, 
a minor, who is plaintiff No. 7 as her heirs. 
By s. 52 the Certificate Officer was empower- 
ed to serve upon these legal representatives 
of Qoraisa Bibi a notice which would be 
deemed as -a notice under s. 7. No such 
notice was ever served although the peon 
had reported that Qoraisa Bibi had died on 
September 24, 1933, in his service report. 
As already stated plaintiff No. 7 was one of 
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the heirs and ` was a minor on ,that date. 
Therefore, -the Certificate Officer ought to 


have proceeded under s. 50, namely that he * D. 


should have appointed a.proper person te 
represent the minor daughter, but no such 
thing was done. The result, therefore, was 
that three of the heirs of Qoraisa Bibi, namely 
her father, her. mother and her daughter 
were never upon the record. But itis argued 
that as -her husband, plaintif No. 2, was 
upon the record in ‘his’ own capacity the 
representation of the heirs of Qoraisa Bibi 
was complete. No notice, however, was issued 
against the plaintiff No. 2 that he was to be 
proceeded against as the heir of Qoraisa 
Bibi. _ For these reasons I am unable to 
agree with the learned Counsel for the res- 
pondents that the share of ‘Qoraisa Bibi 
was at all: affectied by the certificate sale. 

It was then argued that the proper re- 
med 


on the ground of non-service of notice or 


for any other irregularity. , But that section ` 


assumes that the certificate was a proper 
certificate. 
altered and no substitution was made by 
bringing in the names of the legal re- 
presentatives upon the record. Moreover 
under that .section the Certificate Officer 
has power to set aside the sale en the ground 
that ‘notice was not served unders. 7 or on 
the ground of other material irregularities. 
But here the plaintiffs do not ‘want that the 
sale should be set aside. All they want is 
that in the events that have happened ihe 
sale should ‘be, held not .to affect their in- 
terest. 

It was then argued that s. 46 was a 
complete bar for the trial of this question 
which was a question that arose between the 
certificate holder and the certificate debtor or 
their representatives and relating to the mak- 
ing, execution, discharge or satisfaction of a 
certificate duly filed under this Act. But 


the question here is between the auction- 


purchaser and the. representatives ‘of the 


certificate. debtor and not between the certi-. 


ficate holder and the certificate debtor or their 
representatives. 


. For these reasons I hold that the sale 
held did not affect the ‘share of Gulfam 
and of Qoraisa Bibi and that the judgments 
of the Courts below are correct. 


In -the. result the appeal of the plaintiffs 
is allowed to the extent of the share of 
plaintiff No. 4;.in other respects the 
appeal is dismissed. . -The cross-appeal of 
the respondents is also dismissed. In the 
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of the heirs was to proceed under’ 
s. 29 by, applying to have the sales set aside’ 


Here the certificate was never’ 
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circumstances there will be no order for costs 
of this Court. a 
Order accordingly. > 


RANGOON HIGH COURT 
First Appeal No. 61 of 1940 
August 19, 1940 
ROBERTS, G. J. AND Moss ty, J. 
U SİN— APPELLANT - 
- VETSUS `- 
MA MA LAL NENNI : 
Civil. Procedure Code (Act F of 1908), 0. XXITI, 
r. 1, s. 11,0. II, r. 2—-Leave to file fresh suit can 
not be granted on its dismissal—Previous suit by wife 
for divorce—No alternative plea for declaration that 
she is not wife—Subsequent suit for sich declaration, 
i, barred—0. II, 7.,2 does not apply tojoining “of 
lifferent causes of action in same action—Burmese 
Buddhist Law—Marriage—Law of divorce. - 
A Judge cannot give’ leave to a plaintiff to file a 
fresh suit upon the dismissal of an earlier suit but only 
upon its withdrawal. 91 Ind. Cas. 280 (D, relied. on, 


.[p:. 483, col. 2.], 


Tt? cannot be said thata person petitioning the! ‘Court 
fór a divorce‘as ‘a husband or ` wife ought’ to: add’ an 
alternative plea -asking for a declaration. that he or she” 
is not a-husband or wife at all. because the ‘marriage 
has long ago ceased’to exist.” ‘The matters. are 30° dis: 
similar- that their union not only might but must. cer- 
tainly’ ‘lead to confusion: Consequently the failure of 
the wife in earlier suit for divorce to raise alternative 
plea for declaration that her marriage has‘ceased ta 
exist will not bara subsequent suit for such declaration. 
[p. 484, col. 1): x 

Order II, r7 2, Civil. P. C. a is not ‘directed to the 
inclusion in one and the same action of different, causes 
of action even though they arise from the same trans- 
actions. 26 Ind. Cas. 228 (5), relied on. [(tbid.] .. . 

A husband -who believes ‘his ‘wife to "be ‘guilty of 
adultery may obtain her admission of guilt andthe dis- 
solution of marriage may take place by: mutual consent 
on the footing that the ‘husband retains the hnapazon, 
property. ‘If he cannot do this and a separation ensues 
by reason of his own desertion, then he has three years 
in which to bring a suit for a decree of divorce, but if 
by reason of their differences his wife has deserted 
him, he has only one year. In the suit for a decree of 
divorce he may, if he can, prove the factum of adul; 


tery, put unless he does so the dissolution of marriage’ - 


becomes’ effective at the expiration .of one‘or other of 
thése periods ‘whichever may apply. He is no longer a 
husband and be cannot “ prove the adultery. in a suit 
for divorce brought by him.. Nor, can he bringa suit 
for a declaration that the dissolution of the marriage 
tie was effected in circumstances that his-former wife 
has been guilty of adultery. And, if he cannot bring: 
a suit of this kind, he cannot raisea defence nal this 
kind ina suit brought against him. [p. 485, col. 2; p. 
486, col. 1.] i 


FA. against the decree of the High Court, 
in C. R. S. No. 140 of 1938, dated April 24, 
1940. . 
Mr. U Ze Ya, for the Appellant. Z 
Mr. U Maung Maung for Mr. U E Maung: 
for the Respondent. 


Roberts, ©. J: —This suit - (Civil, Talt 
No. 140 of 1938) was poe by the respon- 
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dent against the appellant to-whom she had 
been married, and was for a declaration that 
the status of husband and wife had ceased to 
exist between them on Jaunary 20, 1935, 
owing to the husband's alleged desertion 
three years prior to that date, followed by 
absence of communication between the par- 
ties, and the failure of the defendant to main- 
tain the plaintiff; or alternatively that the 
marital tie was severed on January 20, 1932, 
on the wife's desertion one year before that 
date: the plaintiff also prayed for an order 
directing accounts to be taken of the property 
of the marriage and for possession of her 
lawful share. The respondent had filed an 
earlier suit (Civil Regular No. 51 of 1937) on 
the footing that she was atthe date of filing it 
a married woman. In that suit she asked for 
a decree of divorce on the.ground of cruelty 
and the crutely alleged was the bringing of a 
false charge of adultery against her by her 
husband, and turning her out of the house. 
The husband pleaded in his written state- 
ment that the plaintiff was no longer a mar- 
ried woman, he admitted that they had part- 
ed on January 21, 1931, and had lived sepa- 
| rately ever since. If the separation amount- 
ed to desertion on the-part of the wife the 
marital tie would be severed one year later; 
if it were desertion, on the part of the hus- 
band it would be.severed.three years after he’ 
- refused to take her back.on January 20, 1932, 
and,.1t is contended on the part of the appel- 
lant, that if the separation was in consequ- 
ence of the wife’s adultery it would sever the 
marriage tie at once. At all events, the point 
taken by the defence in the first suit-was that 
the plaintiff was not the defendant's wife at 
the time of bringing her action. 

. At the trial the wife sought leave to amend 
her pleading ; she wanted to bring an action 
for a declaration that the marriage was no 
longer subsisting. Leave to do this was re- 
fused her, the learned Judge pointing out 
that she was seeking to substitute a new-and 
entirely different cause of action against the 
defendant. The wife thereupon offered no 
evidence in support of her suit for. divorce 
and it was dismissed because she did not 
choose to pursue it on the unamended plaint. 
It is not quite right to say, as we were ask- 
ed to do, that it was dismissed on the footing 
that the marriage had already been dissolv- 
ed. There was no finding to that effect ; it 
was dismissed for want of prosecution. .The 
learned Judge was asked to give leave to the 
plaintiff under O. XXIL, to file a fresh suit: 
He stated thatif it was necessary. for him to 
give leave (which he doubted) he would do 
so. It seems that no authoritiss on this point 


U SIN v. MA MA LAY (RANG.) 


483 


were cited to him, but a trial Judge cannot 
give leave to a plaintiff to’ file a “fresh suit 
upon the dismissal of an earlier suit but’ only 
upon'its withdrawal. The plaintiff here did 
not withdraw her suit, but it was dismissed. 
And having had it dismissed ‘she: could not 
bring a fresh suit on the same cause of action: 
Fateh Singh v. Jagannath Baksh- Singh (1). 
There was however nothing to-prevent her 
bringing a suit against-the same person on a 
different cause of action provided the provi- 
sions of s. 11,. Civil P. C., were not infringed. 
Broadly stated, the rule ins. 1],-is a simple 
one. When a'matter has been directly. and 
substantially in issue in one suit and has 
been heard and finally decided by the Court, 
the parties to that litigation cannot get the 
matter tried again ina subsequent suit but 
are bound'by the final judgment. The par-. 
ties to the litigation who are bound include 
their representatives in interest or persons 
claiming under them. Parties to former liti- 
gation are not, however, bound, when. in. a 
subsequent suit they are suing in -a different 
capacity. And, in a subsequent suit, a decree 
can only be pleaded as res judicata when the. 
Judge by whom it was made had jurisdiction 
to try and to decide the subsequent suit; 
itself. These qualifications, however, do not 
apply to the appeal before us. I only men- 
tion them lest it should be thought that the, 
broad statement of the rule is exhaustive. 


If, therefore, the matter in .dispute in the 
present suit was directly and substantially in 
issue in the former suit, and was. heard and- 
finally decided by the Court, the doctrine of 
res judicata would apply. The learned Ad- 
vocate for the appellant contends that it was 
directly and substantially in issue. He says 
that it falls under Expl. IV, to s. 11, because 
it was matter. which “might and ought to 
have been made ground of attack” in the 
former suit and must therefore be deemed to 
have been a matter directly and substantial- 
ly in issue in that suit. In Denobundhoo 
Chowdhry v. Kristomonee Dossee (2), a father 
had conveyed some land to his daughter as 
stridhan. After the daughter’s death, her 
mother brought a suit to recover the property 
saying that the gift deed was a forgery; it 
was held that the deed was genuine and the 
suit was dismissed. The mother-then brought 
a second suit claiming the land as her daugh- 
ter’s heiress and it was held that the second 


(1) 52 IA 100; 91 Ind. Cas. 280; A I R 1995 PO 55; 

158; 27 O C 334; 48M LJ 64; 20 W N 25: 13 
J 117;L R6A (PC) 50; 27 Bom. L- R 125: 29 
N 749; 23 AL J 739; 22 L W 58 (P O): 
2C 152. S 
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suit was barred. Kemp, J. observed (at p 
1734). that the mother had to make out a title 
to possession and the title she set up in the 
second suit was one. which she could and 
should ‘have set up in the first suit, as the 
father and daughter were already dead; she 
had not changed her cause of action. In 
Gudappa v. Tir kappa. (3), the plaintiffs had 
first sued the defendant as surviving mem- 
bers of a joint family ; their suit was dismiss- 
ed. They then brought a second suit claim- 
ing-to be entitled as reversioners on the death 
of the widow of the former owner. Jenkins, 
C. J., in considering Expl. IV, tos. 11 said 
they ought to have made this second conten- 
tion a ground of attack in the former suit 
and remarked (at p. 1937) : 


“Where matters .are. so dissimilar that their union 
might lead to confusion the construction of the word 
‘ought’ would become important; in this case the matters 
was the same.” 


These very words were evidently taken 
from the judgment of Lord Morris, in Ka- 
meshwar Pershad v. Rajkumari Ruttan 
Koer (4), at p. 85. But how can it be said 
that a person petitioning the Court for a 
divorce as a husband or wife ought to add an 
alternative plea asking for a declaration that 
he or she is not a husband or wife at all, 
because the marriage has long ago ceased to 
exist ? These matter appear to me to be so 
dissimilar that their union not Snly might 
but must certainly lead to confusion. The 
causes of action, which a married woman 
brings for divorce, and which a woman no 
longer married brings for a declaration that 
the marriage has long ago ceased to subsist, 
are surely inconsistent and ought not to be 
brought together. And again, not only are 
the causes of action incongruous but,the date 
at which partition must be reckoned if the 
plaintiff were successful would be different. 
A reference to O. II, r. 2, makes it clear that 
a plaintiff must include the whole of the claim 
which he is entitled to make in respect of his 
cause of action, and that he cannot after- 
wards sue for a relief in respect of the same 
cause of action which he has omitted ‘to 
claim. The rule is not directed to the inclu- 
sion in one and the sume action of different 
causes of action even though they arise from 
the same transactions : see SaminathaChetty 
v. Palaniappa Chetty (5). Inthat case the 
first action was on two promissory notes , so 


jong as they were oustanding there could not 

(3) 25 B 189; 2 Bom. L R 872. 

(4) 20 079 (85); 19 ITA 234; 6 Sar. 241 Œ O). 

(5) 41 LA 142; 26 Ind. Cas. ’ 228; 18C W N 617; 83 
L J P C131; (1914) A C 618; 110 LT 913; 17 New 
Law Reports 56 (P O). 

* Page of 20—[Ed.] 
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be right of action by the plaintift except 
upon them. This action having been dis- 
missed on the ground that there had been 
material alterations in the notes plaintiff 
then claimed upon an award under which the 
promissory notes were given; it was held 
that it was impossible to say that. this claim 
“was the same cause of action as the claim 
upon the notes and ought to have been includ- 
ed in the prior action. 

The conclusion at which I have arrived is 
that the present suit by the appellant was 
not barred by s. 11, Civil P. C., or by the 
provisions of O. II, r. 2, and the ‘matter now 
in dispute cannot be deemed tobe res judi- 
cata. In the present suit, the appellant 
pleaded that the marriage was dissolved 
owing to the plaintiff's adultery, and the ques- 
tion arises whether a husband can at this 
stage raise any such plea—it is contended by 
the respondent that a husband can only aver 
and prove the adultery of his wife in an 
action brought by him for divorce on the 
ground of her adultery. It seems necessary 
to enquire what may happen under Burmese 
Buddhist Law when a husband suspects that 
his wife is guilty of adultery. First, of 
course, he may disregard his suspicions ; or, 
nonetheless entertaining the conviction that 
she is guilty he may condone the offence. 
Thai aspect of the matter does not arise 
here. Secondly, he may ask in the Courts 
for a decree of divorce ; that does not arise 
here either. Thirdly, he may succeed in 
getting a divorce by mutual consent.; the 
wife, whilst not admitting her gulit, may 
agree to this; and I am disposed to ‘think, 
though it is unnecessary for me to decide, 
that she might whilst either admitting 
or denying her guilt submit to her dismis- 
salon the footing that her husband was to 
retain the hnapazon property in the cir- 
cumstances of the case. But, fourthly, it is 
contended that the husband may put her 
away. The following passage of Manugye 
Chap. XII (43 has been cited) : 

“Concerning putting away a woman who does not 
conform to the habits of her class, but addicts her- 
self to low habits, it is thus said: Ifa woman, with- 
out regard to the ‘credit. of her family takes a para- 
mour, or without the knowledge of her husband 
steals, or conceals his property, it is not said the 
husband shall only cease connubial intercourse with 
her ; her habits are bad; she has certainly no regard 
to the honour of her family.. For this reason, let him 
take all the Property, and have a right to put her 
away.” 

Shortly stated, this lays down that if the 
wife takes a paramour the husband may put 
her away: and retain: the hnapazon property. 
‘We have been urged that this is Buddhist 
Law and there isno law which, ina matter of 
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this kind, can abridge or alter it. I have the 
greatest sympathy with this contention, and 
if it were capable of application I should 
have no hesitation in applying it. But who 
is to. decide whether the wife has taken a 
paramour or not? As I have remarked, her 
submission to being “put away” on this 
ground may conclude the matter. But in 
many cases she may not, and in the present 
case she does not at all, admit her guilt; here 
there was no divorce by mutual consent on 
the footing of admitted adultery. I cannot 
think that the husband can be judge in his 
own cause in such a matter. One can 
imagine a husband who had no ground for 
suspicion at all but a desire to rid himself of 
his wife for some quite different reason, turn- 
ing out his wife and invoking this provision 
of the law as though he had only to make a 
charge which everyone knew was groundless 
in order to (justify his action; or it is possible 
to think of a jealous husband who has had 
quite groundless fears as to his wife's fide- 
lity “putting her away” under this provi- 
sion ; is he, although she is quite guiltless, 
to be allowed to retain all the hnapazon 
property ? The appellant’s Advocate, with 
wisdom, has not pretended that a wife may 
be cast adrift in this way upon a baseless 
charge. ` 

It would not suffice to try and interpret the 
provision in Manugye by saying that if the 
husband had reasonable grounds for believ- 
ing the wife tobe guilty he could put her 
away under this section. For one thing the 
laws of Menoo do not say that at all; for 
another, it would be impossible to hold that 
a divorce took place on one day because the 
husband mistakenly and on reasonable 
grounds believed his wife to be guilty of 
misconduct, and that his discovery of his 
error amounted to a remarriage of the par- 
ties. Much might have happened in the 
meantime. This drives me to the conclusion 
that although the provision cited is good 
law it certainly does not mean that a hus- 
band who merely suspects his wife of adul- 
tery -can put her away. He can only put 
her away without her consent if in the 
words of Manugye “‘she takes a paramour” ; 
nobody can ever know whether she has done 
so or not till it is proved in a Court of 
Justice. Therefore, when I remarked at an 
early stage in this judgment that it was 
contended on the part ‘of the appellant that 
if the separation was in consequence of the 
wife’s adultery it would sever the marriage 
tie at once, I had in mind that it would be 
difficult to show in any particular case that 
the separation. took place. because the wife 
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had in fact committed adultery unless proof 
were given in a Court of Justice of this fact ; 
although it might be easy to show that 
separation took place because the husband 
thought, or said he thought, that his wife 
had committed adultery. This being, as I 
understand it, the law, we are obliged to 
consider the husband’s position according to 
it. If he does not disregard his suspicions, 
or condone the offence, or obtain a divorce 
by mutual consent, he has to decide whe- 
ther he will put his wife away or whether 
he will. resort to the Courts to prove his 
wife’s adultery and thus obtain a decree of 
divorce. 

It is clear that if he puts his wife away 
in ciccumstances which do not, through lack. 
of proof of the factum of adultery, entitle 
him to retain the hnapazon property the 
marriage nevertheless becomes dissolved by 
efflux of time owing to the separation. In 
such a case the desertion must be that of 
the husband and at the expiration of three 
years the marital bond is severed. At any 
time before the expiration of that period» 
the husband may ask the Court for a decree 
of divorce, and will obtain it if he can prove 
adultery ; but if he does not choose to come 
to Court with such a prayer within three: 
years his right to tender such proof is at’ an. 
end, for he ceases to be a husband. He has 
then chosem not to bring his petition within 
the period of coverture, and it is plainly too 
late to doso afterwards. In Ma Dun Mar 
v Maung San Tun (6), a Bench decision, 
Dunkley, J. said (at p. 234*) ; 

“In the present case, the husband not having 
brought an action for divorce against the appellant on 
account of her adultery, the marriage was brought to 
an end by the appellant’s desertion and not by her 
adultery, and therefore the rights of the appellant and 
her deceased husband’s heirs to the joint property of the 
marriage must be decided in accordance with the law, 
for the division of that property on the marriage becom- 
ing dissolved by desertion,”’ 
and at a later stage of his judgment he 
remarked : 

“In my opinion even if there is an allegation of 
adultery against the wife, the joint property must be 
divided on the footing that the marriage has been dis- 
solved by desertion, unless the husband has proved the 
adultery in a suit for divorce brought by him.” 

We have been asked to direct that this 
decision may be considered by a Full Bench 
of not less than three Judges, but I respect-` 
fully agree with what the learned Judge 
there stated. A husband who believes his 
wife to be guilty of adultery may obtain- 
her admission of guilt and the dissolution of 
marriage may take place by mutual consent 

(6) 1938 Rang. 229; 177 Ind. Cas. 492; AIR 1938 
Rang. 168; 11 R Rang. 132. 5 : 


“Page of 1938 Rang.—[Ed.] 
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on ‘the footing that the husband rétain the 


hnapazon. property. If he cannot do this and 
a separation ensues by reason of his own 
desertion, then he has: three years in which 
to bring a suit for.a decree of divorce, but 
if by..reason of their difference his wife has 
deserted him, he only has one year. In the 
suit for a decree of divorce he may, if he 
can; prove the factum of adultery, but un- 
less he does so the .dissolution of marriage 
becomes effective at the expiration of one or 
-other of these periods whichever may apply. 
He is no longer a husband and he cannot 
“prove the adultery in a suit for divorce 
brought by him.” Nor, in my judgment, 
can he bring a suit for a declaration that 
the dissolution of the marriage tie was 
effected in circumstances that his former 
wife has been guilty of adultery. Accepting 
the ‘authority cited as good law; the time 
has gone by for that. 
would be to permit the disputed question: of 
the wife’s adultery to be examined into 
many years after the marriage had been 
dissolved and when the husband had: omit- 
ted to seek to put an end to coverture by 
proving the truth of his suspicions in a 
Court of Justice. 
suit of. this kind, it seems to me to follow 


that :he cannot raise a defence of this kind- 


in a suit brought against him. . 

Some attempt has been made o show, as 
against the respondent, that one Maung Hla 
Tin was convicted of, adultery with the 
appellant’s wife in 1922. The respondent had 
no opportunity of showing that she had not 
committed adultery with him, and these 
proceedings are.not relevant to any issue be- 
tween: the present parties. As, in the Court 
below, the admission was made on behalf of 
the wife that she would accept the view that 
her conduct amounted to her own desertion, 
the learned trial Judge was in my respect- 


ful opinion, right in considering that the, 
marriage became dissolved on January 21, 


1933. The learned trial Judge remitted the 
case to the Deputy Registrar for amend- 
ment of pleadings in order that issue might 
be framed on which a decision could be 


reached as to share:to avhich the plaintiff was 


entitled. The appeal against his decisions in 
all these matters must be dismissed and the 
appellant must pay the costs, Advyocate’s fee 
in this Court 25 gold mohurs. + > . 
-Mosely, J.—I agree. Manugye, Chap. XII, 


para. 43 at p. 358 has been quoted for the- 
appellant. . It is- to be noted that para. .3 at 


p. 345 is much less uncompromising. It says 
that if the wife really has a paramour and 


admits that she has or goes with him, the 
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husband may take possession of all the pro- 
perty. In my opinion Maung Tok v. Ma 
Kin (7) is still good law, and unaffected by 
the decision here or by Ma Dun Maz v. 


‘Maung San Tun-(6), Maung Tok v. Ma 


Kin (7) was acase where the wife eloped 
when the husband was suffering from an 
illness from which he did not recover. The 
husband, of course, could not sue for divorce. 
It was, therefore, following s. 276, of the 
Attathankepa and Manugye, Chap. All, 
paras. 3 and 43 in a suit between the wife. 
and an heir of the husband, that the wife had ” 
forfeited all interest in the husband’s pro- 
perty by her misconduct. 


D. Appeal dismissed, 
(7) (1892-96) 2 U B R 116; 36 Ind. Cas. 3; 10 Bur. 
L T235. ; 
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On difference between 
` BURN AND Sropart, JJ. 
Sri Sri Sri NANDAKISHORE ANANGA 
BHIMA DEV KESARI GAJAPATHI, |, 
. “ZAMINDAR or SANNOKHEMEDI . 
REPRESENTED BY Sriman VISWANADHA 
DAS MAHASAYO—APPELLANT 


versus g 
SUSI [AMALA PATTA MAHADEVI 

‘ AND OTHERS— RESPONDENTS 

‘Civil Procedure Code (Act V of 1908), ss. 144, 145 
—Order under 8. 144, if can be passed against surety 
—Allowance ordered by Court to be paid to parties 
out of suit property must be deemed to have been paid 
on condition of their being refunded by party ulti- 
mately proving unsuccessful—Application for. mesne 
profits—Claim to set-off not putin trial Court cannot 
be raised in appeal—Words “ place the parties in the 
position which they would have occupied but for such a 
decree,” constructton—Possession of Receiver is posses- 
sion of party ultimately declared successful—Plaint- 
iff succeeding in Court of first instance in suit for pos- 
sesston—Defendant’s appeal to High Court—Appoint- 
ment of Receiver—High Conrt allowing appeal— 
Defendant gettting possession from Receitver—High 
Court’s decree reversed by Privy Council—Receiver's 
possession—Plaintiff held entitled to restitution and 
mesne profits. > E 

< Per Burn and Stodart, JJ.—In proceedings under 
S. 144, Civil P. C., no order for restitution can be made 
against sureties. There is of course no objection to the 
sureties being made parties in such proceedings, as 
they are vitally interested inthe amount that may be 
found due by way of restitution. If the principal is 
found liable to pay anything tothe applicant by way 
of restitution, it will be for the applicant to enforce 
that order against the sureties -by proceedings under 
s. 145, Civil P. C., and the liability of the sureties can 
only be determined in such proceedings. 55 Ind. Cas. 
550 (2), referred to. fp. 488, col. 2; p.. 489, col. 1.]. 
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Nointerim order of the Court could operate to give 
away the revenues. of the estate absolutely to one of 
the contesting parties, The allowances paid pendente 
lite must be deemed to have been paid on condition that, 


they should be réfunded by the party who ultimately” 


proves unsuccessful. Mallikarjuna Prasada Naidu 
sg Durga Prasad Naidu (10), relied on. ([p. £99, col, 
Li 

Even in case ofan impartible estate the widow of 

an undivided co-parcener is prima facie entitled to 

“maintenance. 60 Ind. Cas. 534 (12), 150 Ind. Cas. 545 
(13) and 189 Ind. Cas. 123 (14), relied on, 47 Ind. Cas. 
354 (11), referred to. : 

‘Per Stodart, J.—When in an application for mesne 
Profits under s. 144 the opposite party fails to put forth 
the claim for set-off, he cannot be allowed to raise 
this plea for the first, time in appeal. 

An order for the payment of mesne profits to the 
person’ who would have been in possession but for the 
décree which has been reversed isin the words of s. 144, 
an order which is properly consequential on such 
“reversal.” [p. 497, col. 1.) é 

Per Wadsworth, J.—There are three ways possible 
in interpreting the words “place the parties in the 
position which they would have occupied but for such 
a decree,” occurring ins. 144, Civil P.O. The words 
might mean that the parties are to be put in the posi- 
tion they would have oceupied had the ‘right decree 
been passed instead of the wrong decree ; or, secondly, 
they may mean that the parties arè to be putin the 
position that they. would have occupied had no decree 
at all been passed ; or the words may mean simply that 
the parties are to be put in the position which they 
would have occupied had it not been that a wrong dec- 
ree had-been passed. The last interpretation is the cor- 
rect one.” There isnothing in the words of s. 144 to 
justify the conclusion that it was the intention of the 
Code to giveto the person claiming restitution and bet- 
ter position than that which he occupied at the time 
when the wrong decree was passed and this is what has 
to be inferred if he has to be put inthe position which. 
he would have occupied had the right decree been 
passed. The correct procedure is to take the position 
asit stoód immediately before the wrong decree, to find 
-out what would be the position of. the ultimately suc-, 
cessful party as on that date, having regard to the 
fact that the proceedings terminated and to award to 
the, successful party restitution in the shape of any 
profits wrongfully received under the erroneous decree 
or as a direct consequence thereof. (p. 507, col. 2.) 

Per Wadsworth and. Stedart, JJ., Burn, J., contra. 
—The possession of a Receiver pendente lite must be 
deemed to be the possession of the 
mately declared successful. 

Plaintiff's suit for possession was decreed. The de- 
fendant went in appeal to the High Court. A Receiver 
was appointed by the Court during the pendency of the 
appeal: High Court allowed the appeal and the defend- 
ant took over possession ‘from the Receiver. In the 
meantime the plaintiff'went in appeal to the Privy 
Council who reversed the decree of the High Court and 
restored the decree of the Court of first instance. In 


the application by the plaintiff under s. 144, Civil- 
P. O.: ` p 


Held, per Wadsworth and Stodart, JJ., Burn, J., 
contra.—(1) that the ‘Receiver’s possession must be 
deemed to be the possession of the plaintiff who must be 
déemed to have been dispossessed when the defendant 
took over possession from’ him in pursuance of the 
erroneous decree of the High Court and hence the 


piameit was entitled to` possession and mesne ‘profits’ 


uring the period he was out of possession by way of 
restitution under 8, 144. ` 108 Ind. Oas. 89 (3), relied 
on: .: Bat ee: oe woe Ec 
‘[Case-law đistinguished:] 


party who is ulti- 


t 
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(2) that the fact that the plaintiff was refused a dec- 
ree for mesne profits by the Court of the first instance 


‘and the High Courtdid not deprive him of ‘his right 


to claim the same under s. 144 from his opponent-after 
his dispossession by the latter in consequence of High 
Court’s decree which was subsequently reversed. 104 
Ind. Cas. 768 (17), explained and distinguished. 


A. against an order of the Sub-Judge, 
Berhampore, dated February 24, 1936. z 


Mr. B. Jagannadha Dass, “for the ‘Appel- 
lant. a 

Mr, B. V. Ramanarasu, for the Respon: 
dents. 


Burn, J.—This is an appeal from an order 
passed by the learned Subordinate Judge 
of Berhampore in an application for restitu- 
tion under s. 144, Civil P. ©. The appli- 
cant before the learned Subordinate Judge 
was the plaintiff in O. S. No. 46’ of 1990 
in the Court. of the Subordinate Judge of 
Berhampore. He sued to recover the estate 
of Chinnakimedi alleging that he was the 
son of the last holder of the estate, Brojo 
Kishore Deo. The‘ defendant Kunja Bihari 
Deo was the grandson of the plaintiff’s 
grandfather's younger brother. The suit 
was subsequently transferred to the Addi- 
tional Subordinate Judge of Ganjam and 
tried as O. S. No. 10 of 1922. On Decem- 
ber 20, 1922, the suit was decreed in favour 
of the plaintiff in so far as possession of. 
the estate and certain miovable properties 
was concerned. But the plaintiff's ‘claim for 
mesne profits both before and after suit till 
date of delivery was disallowed, the learned- 
Subordinate Judge stating in his judgment 
that, ; 

“no issues were framed in the matter of past’ and 


future profits and the question: relating to the profits 
must therefore be deemed to have been given up.” 


Both the plaintiff and. the defendant ap 
pealed to the High Court, the defendant fron. 
the Subordinate Judge’s decree awarding. 
the possession to the plaintiff, and the plain- 
tiff from the Subordinate Judge’s decree re- 
fusing him mesne profits. These appeals 
were numbered 25 and 261 of 1923. Pending 
disposal of the appeals a Receivér was ap- 
pointed in 1923. He took possession on some. 
date in 1923, (the date does not appear from ' 
the papers printed on behalf of either party 
in this appeal and it is not important for the 
purposes of this appeal). . . sind AS 

The judgment of the High Court was 
pronounced on March 30, 1928, allowing the 
defendant's Appeal No. 25 of 1923 and dis- 
missing the plaintiff’s suit with costs in both . 
Courts. Consequently, the plaintiff's Appeal 
No.-261 of 1923 for mesne profits was dig- 
missed with costs. . The plaintiff .applied for 
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leave to appeal to the Privy Council against 
both these decrees, and pending disposal of 
his appeal, he prayed that the Receiver who 


had been appointed in 1923 might be con- . 


tinued until the appeal to the Privy Council 
should be disposed of. The main ground 
upon which that application was based was 
that the respondent was a woman incapable 
of managing the estate, that she was in the 
hands of one Raghunatha Padhi, and that if 
she was put in possession, she would alienate 
and wrongfully dispose of the income.. It is 
to be noticed here that during the pendency 
of the appeals in the High Court, the defen- 
dant Kunja Bihari Deo died in December 
1925; and his widow had been brought on 
record as his legal representative. The High 
Court in its order of August 17, 1928, held 
that the plaintiff would be amply protected 
if the respondent was prevented by an 
injunction from alienating any of the pro- 
perties of the estate without the consent or 
sanction of the Subordinate Judge of 
Berhampore and if she were also required to 
give security to the extent of Rs. 60,000 
for any loss that she might cause to the 
estate and might be accountable for if 
eventually the petitioner should succeed in 
his appeals to the Privy Council. This amount 
of security was subsequently reduced to. 
Rs. 41,000: Security for that amount was 
furnished by April 1929, and ine that month 
fhe Receiver handed over possession of the 
estate with the small balance of cash then in 
his hands, and with all the records pertain- 
ing to the estate to the respondent. 

The appellant was ‘successful in his 
appeal from the decree of the High Court in 
A. 8..No. 25 of 1923. The judgment of the 
Privy Council was pronounced 
1, 1932, and is reported at p. 1 of 64 M. L: J. 
Ananga Bhima Deo v. Suseela Mala Patta 
Mahadevi (1). The judgment of the Privy 
Council shows that the decree of the High 
Court dated March 30, 1928, was set aside and 
the decree of the Subordinate Judge dated 
December 20, 1922, restored. The respon- 
dent, i. e., the defendant, was ordered to pay 
costs of the appellant both in the High Court 
and before the Privy. Council. The actual 
order in Council has not been printed in 
these proceedings by either party. It would 
appear that the plaintiff did not pursue his 
appeal to the Privy Council from the decree 


of the High Court in A. 8. No. 261 of 1923 in- 


which his claim for. mesne profits was dis- 
allowed. The plaintiff executed the ‘decree 
(64 ML J1; 141 Ind. Oas. 1; A 1R 1933 P O 


— 20; Ind. Rul. (1933)P 07; 37 L W 57; 10 OW: N 
-89; 56 OL J 522; 37 O WN 237 ©). 
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of the Sub-Court, restored by the order in 
Council, and got possession of the estate In 
execution proceedings on March 10, 1933.- 

On August 10, 1933, the plaintiff put in 
his application for restitution quoting ss. 144, 
145 and 151, Civil P.C. He named as res- 
pondents in his: application not only Kunja 
Bihari Ded's widow and legal representative, 
put also one Raghunatha Padhi Mahasayo 
alleged to be her agent, and mine other per- 
sons, sureties, who had executed the security. 
bondsin pursuance of the orders of the High 
Court in 1929. The plaintiff claimed that 
counter-petitioner No. 1, (whom it will be 
convenient to call the defendant), should be 
ordered to restore one lakh of rupees or such 
‘sum as the Court might find due from her 
on account of the moneys drawn:by her as 
allowances from the estate funds between’ 
1922 and 1928. His second prayer was that 
both the defendant and her agent, counter- 
petitioner No. 2, should be ordered to restore 
the sum of Rs. 1,50,000 representing the 
amount wrongly appropriated by them 
during the period commencing with April 2, 
1929, and ending with December 13, 1932. A. 
further prayer was that ail the records and 
accounts taken from the Receiver might be 
directed to be delivered to the plaintiff and. 
a fourth prayer was that the sureties, coun- 
ter-petitioners Nos. 2 to, 11 might be order; 
ed to pay the plaintiff the sums covered by: 
their security bonds. 

In this appeal, we are not concerned with 
the first and the third prayers, since they . 
were not pressed on behalf of the plaintiff 
before the learned Subordinate Judge, and 
learned Counsel for the plaiutiff has hot 
attempted to press them before us. With 
regard to the fourth prayer, it is quite clear 
that in proceedings under s. 144, no order 
for restitution can be made against sureties : 
vide Raghubar Singh v. Jat Indra Bhaha- 
dur Singh (2). There is of course no objec-, 
tion to the sureties being made parties in 
such proceedings, as they are vitally inte- 
rested in the amount thet may be found due by 
way way of restitution. In the present appeal 
asmy learned brother has said, we have 
been invited to say whether the security , 
bonds can be enforced against the sureties 
in respect of mesne profits. In my opinion, 
this question does not arise, and although 
learned Counsel for the sureties had address- 
ed us on this point, I, with respect, decline 
to deal-with it. If the defendant is found 
liable to pay anything to the plaintiff by way 

(2) 42 A158; 55 Ind. Cas. 550; AT R 1919 P C 55; 
46 Í A 228; 22 O 0819; BOL JS 682; 88M LJ 302; 
18 ALJ 263; 22 Bom, L R 521; 13 L W 82( ©). 
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of restitution, it will be for the plaintiff to 
enforce that order against the sureties. by 
proceedings under s. 145, Civil-P. C., and 
the liability of the sureties can only be de- 
termined in such proceedings. ; 

In my view, therefore, we are only con- 
cerned in this appeal with the second. of 
the prayers put forward by the plaintiff. 
Now with-regard to this, the grounds of the 
plaintiff's claim were somewhat obscurely 
stated in the affidavit sworn to by the 
plaintiff's agent. He alleged that during 
the time when the estate was in the hands 
of the Receiver the defendant had drawn 
several amounts out of the estate funds 
from the-Receiver under the orders of the 
High Court, as allowances for maintenance 
and other purposes. He said that these 
sums amounted to about one lakh of rupees. 
He also alleged that counter-petitioner No. 2 
(defendant’s agent) had collected “during 
the period,” (but what period is not indi- 
cated), not less than- 5% lakhs of rupees, 
and that there ought to have been a net 
surplus of at least 14 lakhs of rupees, after 
meeting all reasonable charges such as esta- 
blishment, etc. Counter-petitioner No. 2, he 
said, had drawn Rs. 12,000 from the estate 
funds as a gratuity for managing the estate 
in addition to his monthly salary of Rs. 500. 
He alleged also that the sureties had 
drawn from the estate a substantial por- 
tion of the amounts for which they had 
given security. His claim therefore was 
that he was entitled by way, of restitution. 
to the amount of at least 24 lakhs of 
rupees, out of which more than 14 lakhs 
was to be made good by counter-petitioner 
No. 2 jointly with counter-petitioner No. 1. 

The learned Subordinate Judge over- 
ruled the objection made on behalf of the 
defendant and the other respondents, that 
no restitution could be awarded under s: 144, 
Civil'P.. C.inthis case. He held that s. 144 
would authorize him to direct the defendant 
to restore the surplus profits of the estate for 
the period from April 2, 1929 to December 13, 
1932. But he considered that inso far as the 
defendant was concerned, she had not: drawn 
from the funds of the estate for herself more 
than she was authorized to draw by the orders 
of this High Court. But the learned Sub- 
ordinate Judge held that the payment of 
Rs. 12,000 made by the defendant to the 
second counter petitioner, her agent, as com- 
pensation for the loss of his practice at the 
bar during the period of his service under 
her, was not justifiable. He held therefore 
that the defendant and the second counter 
petitioner were liable to make good that 
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plaintiff's claim the learned Subordinate: 

Judge dismissed. The plaintiff has prefer- 
red this ‘appéal from the order dismissing 
hi$ claim. The defendant and the second 
counter petitioner have appealed from the 
order directing them to restore Rs. 12,000, but 
we are notconcerned with that appeal, since: 
it was preferred after the District of Ganjam 
was transferred to the Province of Orissa and 
it is now pending, we understand, before the 
High Court of Patna. 

Before us, learned Counsel for the appel- 
lant has argued two items together amount- 
ing to about Rs. 1,30,000. Item No. 1 
is Rs. 65,577-1-5 appropriated by the defen- 
dant out of the profits of the estate after 
she received possession of it from the 
Receiver. The defendants claim to this was: 
based upon an order of the High Court 
passed by Krishnan, J. on’ April 11, 1923: 
by which the Receiver was, directed to pay 
Rs. 1,500 per mensem each to the plaintiff 
and the defendant. There were subsequent 
changes in the orders passed by this Court 
but they do not seem to be material. At the 
time in April 1929, when the defendant took 
possession from-the Receiver, this allowance 
was in arrears to the extent of Rs. 65,577-1-5, 
and the defendants claim is that she was 
entitled to pay herself this sum out of the 
profits of the estate as they accrued during the 
period she was in possession. The other item: 
is Rs. 64,500, the amount taken by the defen- 
dant out of the profits of the estate during’ 
the period between April 1, 1929 and the 
beginning of November 1932, at the rate of 
Rs. 1,500 per mensem. ~ The learned Subordi- 
nate Judge has held that the defendants. 
action in paying herself Rs. 65;500 on account 
of arrears cannot be said to be wrongful, and. 
that she was justified in paying herself at- 
the rate of Rs. 1,500 per mensem during the 
period this estate was in her possession. The 
contention of the learned Counsel for the 
plaintiff is that the learned Subordinate Judge 
is wrong on both these points. ; 

In my ‘opinion, the learned Subordinate 
Judge was partly right and partly wrong.’ 
He was wrong, I consider, in holding that 
s. 144, Civil P.C. had any application to this 
case, but he was right, I think in holding that: 
even if it had, the plaintiff could not recover 
any portion of either of the two sums now itt 
dispute. The plaintiff, I think. entirely mis- 
conceived his remedy. After the judgment 
of the Privy Council declaring him to be en- 
titled to possession of the estate, he had, “in . 
my view,.cause of action for a suit for mesne 
profits for any period within the bar of limita- 
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tion. But he had no ground for applying for 
mesne profits in the guise of restitution. 
‘The doctrine of restitution under s. 144 is 
simple. 
Mulla’s commentary on s. 144—(considerifig 
‘the matter from the point of view of the party 
to whom restitution is due): an 

“The word ‘restitution’ in this section means restor- 
ing to a party, on the variation or reversal of a 
decree, what has been lost to him in execution of the 
decree or directly in consequence of that decree. The 
section does not apply unless the property was lostin 


execution of thedecree or directly in consequence of 
that decree” 


andagain, (looking at the matter from the 
point of view of the party who has to make 
restitution) 

“the doctrine of restitution contemplates the case 
where property has been received by a decree-holder 
in execution of a decree, and the decree or part there- 
of is subsequently varied or reversed on appeal by the 
judgment-debtor.” 

In the present case, the decree, the reversal 
of which has given rise to the plaintiff's 
‘claim, is the decree passed by the High 
‘Court in A. S. No. 95 of 1923. As I have 
already said, neither partv has filed the 
decree before us, but from the judg- 
ment, it would seem that it was merely a 
‘decree dismissing the plaintiff's suit with 
‘costs in both the Courts. If so,’ there is 
nothing in the decree affecting the question 
‘of possession of the estate. It cannot be said 
that the decree of the Hig Court directed 
that possession of the estate should be taken 
from the plaintiff and given to the defen- 
dant. The plaintiff never had possession of 
the estate until he got it in execution of the 
‘Order in Council in 1933. The reversal of 
the High Court’s decree by the judgment 
of the Privy Council therefore has nothing, 
in my opinion, to do with the question of 
possession of this estate and nothing to do 
consequently with mesne profits. "The Privy 
‘Council’s judgment, as I have already said, 
was that the decree of the Subordinate 
-Judge should be restored, the decree of the 
High Court being set aside. It seems to me 
‘that learned Counsel for the defendant is 
on firm ground when he says that in so far 
as the High Court’s decree is concerned all 
the restitution that could be made to the 
plaintiff upon its reversal was effected by 
the Order in Council. 

Before the High Court’s decree was 
passed, the position was that the plaintiff 
had in his favour a decree of the Subordi- 
nate Judge that he should be putin posses- 
sion. That decree was set aside by the High 
Court, and the position then was that the 
plaintiff had no decree in his favour. When 
the High Court’s decree was set aside by 
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the Privy Council and’ the Subordinate 
Judge's decree restored, the plaintiff thereby 
came back to the position in which he had 
been before the High ‘Court’s decree was 
passed. The contention of learned Counsel 
for the plaintiff is that when the estate was 
put in possession of a Receiver in 1923, the 
Court was taking possession of this estate 
for the benefit of the true owner, and that 
therefore the possession of the Receiver 
must be deemed to have been the possession 
of the true owner. The true owner has now 
been declared by the Privy Council to be 
the plaintiff. Therefore, when the Receiver 
was in possession, he was in possession on 
behalf of the plaintiff ; this is equivalent to 
saying that plaintiff was in possession and 
when the defendant took possession in 1929, 
she was dispossessing the plaintiff. Learned 
Counsel for the plaintiff relies upon the case 
reported in Bisheshwar Pratap: v. Chand- 
reshwar Prasad (3). There the learned 
Chief Justice has said : 

“Where disputes arise between claimants 
possession of 
is placed in the hands of a Receiver by the 
before the determination of the question of title 
the Court takes possession through its Receiver on 
behalf of the party who may ultimately establish 
his title and from the moment the title is deter- 
mined the possession must be deemed to have been 


as to 


the possession of the lawful owner whose title has 


been established.” : ` 


The learned Judge goes -on- to refer to 
the jndgment of Mukerjee, J. in Dwijendra 
Narain v. Joges Chandra (4). In consider- 
ing that case, itis, I think, necessary to bear 
in mind that that was a case in which a 
dispute under s. 145, Criminal P. C., arose 
with regard to possession of certain properties. 
The Magistrate held that nobody was in 
actual possession and attached the properties 
under s. 146, Criminal P. C.,-and a Receiver 
was then appointed by the Criminal Court 
pending decision of dispute bétweén 
parties. In the, trial Court the plani 


ie) 
lal Court the plainti eh, 
a-decree for possession in their favour and in 


execution of the decree were put in bosses: 


sion. When that decree passed Dy a Sub- 
Judge was reversed by the High Court ib 
was held that the defendants could apply for 
possession by way of restitution under s. 144.- 
Ican see no difficulty in applying the principle 
of restitution in that case, but I do not see, 
that has any bearing on the facts of, thls 
case The important point about that case. 
is that the plaintiffs in the suit got a decree’ 
for possession which they executed, and 
oan 7 Pat. 319; 108 Ind. Oas. 89; AI R 1928 Pat. 


i 2 39'OL J40; 79 Ind. Gas, 520; A IR 1921 Cai.” 


immovable property and the property 
ourt ` 


the 
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we-chich was afterwards reversed on appeal. 
.. therefore fully in accord with what I 
sive to be the doctrine of restitution, 
m the reversalof the decree in their 
<, they should be compelled under 
~ to give up what they had got in 
‘ion of that decree. Nothing of that 
is to. be. found in‘ the case with which 
re now dealing as I have already said. 
defendant in this case did not get from 
High Court a decree for possession. 
at she got from the High Court was a 
‘cree setting aside the Subordinate Judge’s 
cree for possession in favour of the plain- 
if. As soon as the Subordinate Judge’s 
ecree was set aside, it followed that the 
Receiver who had been appointed during 
the pendency of the appeal, could no longer 
be left in charge of the property. 
. The High Court. had decided that the 
defendant was the proper owner, and con- 
sequently the Receiver’s appointment had 
to come to an end. When it came to an 
end, the only person to whom he could bè 
directed to hand over possession was the 
person declared by the High Court to be 
the rightful owner, namely the defendant. 
It is quite impossible, in my opinion, to say 
that delivery of possession was made to the 
defendant in pursuance of, or in execution 
of, or directly in consequence of the decree 
of the High Court. It is quite impossible, 
1 think, to argue that the decree of the 
High Court was in any manner fulfilled or 
carried out or obeyed by the delivery of the 
property to the defendant. The only exe- 
cutable part of the High Court’s decree, as 
I imagine, must have been a direction that 
the plaintiff must pay the defendant’s costs. 
The portion of the decree which said that 
the Subordinate Judge’s decree was set aside 
was nota provision which could be put in 
execution at all. It is therefore not,in my 
opinion, possible to say that the defendant 
= got possession from the Receiver in pursu- 
' ance of or in execution of or directly in con- 
sequence of the High Court's decree. Deli- 
very of possession by the Receiver to the de- 












fendant was a consequence of the High- 


Court's decree, no doubt, but-it was an in- 
direct consequence and not a direct conse- 
quence. I have not been able to find—and 
Jearned Counsel for the appellant has not 
cited—any case in which restitution in the 
shape of posséssion or mesne profits has been 
ordered where the decree reversed had not 
given possession. For these reasons, I think 
the plaintiff entirely misconceived his re- 
medy, that his remedy lay in a suit for ac- 
counts and mesne profits and -not in an ap- 
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plication by way of restitution. Further, 
if Lam wrong with regard to this point, I 
nevertheless think that the learned Subørdi- 
mate Judge was rightin holding that the, 
plaintiff could not recover from the defend- 
ant any portion of the Rs. 1,30,000 which 
has been the subject of argument before us. 
Supposing that s. 144, can be applied, ‘then 
the duty of the Court as set out ins. 144, is 
to 

“eause such restitution to be made as will, so far as 
may be. place the parties in the position which they 
would have occupied but for such decree or such “part 
thereof as has been variedor reversed.” 

Now that, in my opinion, means that the 
plaintiff is entitled to ask the Court to put 
him and the defendant back into the posi- 
tions which they occupied immediately be- 
fore the High Court’s decree was passed. 
That position was a position in which the 
Receiver was in possession and under orders 
of the High Court was making payments of 
Rs. 1,500 per mensem both to the plaintiff 
and to the defendant so far asthe funds 
available allowed. What would have been 
the position, but for the decree of the High 
Court? It seems clear to me that but for 
the decree of the High Court, the position 
would have continued to be the same, The 
High Court’s decree was passed, as I -have 
already said, on March 30, 1928. If the 
High Court’s decree had not been passed on 
March 30, 1928, the appeal would still have 
been pending, and it would have continued 
to be-pending until the High Court passed 
some decree or other. 

The plaintifi’s claim, in my opinion, 
amounts to this; that heis entitled to be 
“restored” to the position which he, would 
have occupied if the High Court’s decree 
passed on March 30, 1928, had been in his 
favour. Now no doubt, if the High Court on 
March 30, 1928, had dismissed the defend- 
ant’s appeal and confirmed the Subordinate 
Judge’s decree, the Receiver would then 
have been directed to deliver possession to 
the plaintiff, and the plaintiff would there- 
after have enjoined the profits of the estate. 
But, it seems to me, there is a great differ- 
ence between the claim to be put in the posi- 
tion which the plaintiff woujd have occupied 
if the High Court’s decree had been in his 
favour, and the claim to be put in the same 
position that he would have occupied if the 
High Court’s decree had never been passed. 
Section 144, Civil P. C., authorizes the latter 
proceeding but not the former. If the High 
Court’s decree had not been passed and, if 
the appeal had gone on pending, the Re- 
ceiver would have gone on making pay. 
ments both to the plaintiff and the defend- 
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ant, and it would have been quite within 
his authority to pay out to the defendant, 
when the funds of the estate allowed, the 
arrears due to her to the extent of Rs. 65,500. 
‘and the periodical payments of Rs. 1,500 
per mensem during the whole period of his 
Receivership. 1 therefore consider that the 
learned Subordinate Judge is right in hold- 
ing that the plaintiff cannot recover by way 
of restitution any portion of the sum of 
Rs. 1,380,000. oa 

_ We heard along argument on the ques- 
tion whether the defendant is entitled to 
maintenance out of the estate. Learned 
Counsel for the appellant contends—and I 
think rightly—that this question was not 
properly raised in the pleadings before the 
learned Subordinate Judge. Itis an inter- 
esting question but itis one on which any 
remarks that we can make must be obiter, 
and I therefore respectfully excuse myself 
from making any pronouncement on the 
question whether defendant is or is not 
entitled to maintenance out of this estate. 
The question, in my view, can only be pro- 
perly tried in other proceedings. The 
plaintiff ‘could have recovered from’ the 
defendant by way of restitution the amount 
of thé costs awarded to her by the High 
Court’s deeree in A. S. No. 25 of 1923, if she 
had executed against him the High Couri’s 
decree for costs,’ but there was no allegation 
on this point in the affidavifof the plaintifi’s 
agent, and as I have already noticed, the 
decree of the High Court has not been pro- 
duced before us. No argument was address- 
ed to us on this subject by learned Counsel 
for the appellant. I agree with my learned 
brother that the allowances ordered to be 
paid tothe defendant during the pendency 
of the appeal cannot be considered as giving 
the defendant an absolute right to those 
sums irrespective of the result of the litiga- 
tion. They were explicitly ` orders of a 
temporary nature, and the sums drawn by: 
the defendant would, in my opinion, be sums 
for which the defendant would be account- 
able in the event of the plaintiff's success in 
his appeal to the Privy Council. In my 
view the appeal should be. dismissed with 
costs. s 

_ Stodart, J.—This appeal arises on an 
application made under s. 144, Civil P.C., 
. tothe Subordinate Judge. Ganjam ‘by the 
‘plaintiff in O. S. No. 10 of 1922 on the file 
of thè Additional Subordinate Judge, 
Ganjam. Plaintiff filed that suit in 1920 in 
the Subordinate Judge’s Court for the - pos- 
session of the Zemindari of Chinnakkimedi 
against the then. Zemindar Kunji Behari 
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Deo. In December 1922 the learned Subai 
ordinate Judge decreed the suit in plainti 
favour. Kunji Behari filed an appeal i 
Court and obtained stay of execution. 
he was not allowed to remain in posse 
A Receiver appointed by the Court: 
placed in the possession of the . estate by 
order made by Krishnan, J.—(as he then’ 
on April 11, 1923. Kunji Behari Deo 
in Decemher 1925, before his appeal. 
on for- hearing, and his widow, the pres 
defendant, was brought on the record as 
representative-in-iterest and she continu 















Committee of the Privy Council and applie 
for stay of execution in this Court. Stay 
was refused, but defendant was directed to 
furnish security for Rs. 60,000 (afterwards 
reduced to Rs. 41,000) before taking posses- 
sion of the estate. She was notable to find 
the required security till April 2, 1929, when 
the estate was delivered to her by the 
Receiver, . 

| Plaintiff’s appeal in the Privy Council was 
decided on November 1, 1932. The appel- 
late decree of this Court was reversed and 
the decree of the Subordinate Judge was 
restored. Plaintiff was given possession of 
the estate on March 10, 1933. In the appli- 
cation now under appeal plaintiff prayed 
that the defendant be made to restore to him 
the profits of the estate which she had 
received from April 2, 1929, when the 
Receiver handed over possession to her up to 
December 13, 1932. He also prayed for the 
restitution of certain sums which the defend- 
ant, and before her, her husband, had been 
paid during the time when the Receiver was 
in charge. and which were made payable to 
the defendant by the aforesaid order of this 
Court. Plaintiff did not press his claim 
under the latter head however, so that the 
only amount with which we are now con- 
cerned is the amount of the profits enjoyed 
by the defendant during the time she was 
actually in possession of the estate under the 
appellate decree of this Court, namely from 
April 2, 1929, to December 13, 1932, on which 
latter date she was appointed Receiver under. 
the Court pending delivery to the plaintiff. 
The other respondents to this appeal are the 
persons who in 1929 furnished security on 
behalf of the defendant. It is conceded now 
by the plaintiff that, sureties cannot be made 
liable under s. 144. It is only when the 
principal is adjudged liable to pay an ascer- 
tained sum that proceedings ‘can be taken 
against the sureties under s. 145. ota 
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One of the sureties, respondent. No. 2, has 
in the order now under appeal been declared 
liable on his bond for Rs. 12,000 and directed 
to pay that amount to the plaintiff. But 
that order is not before us in this appeal 
since respondent No. 2 has appealed against 
it in the High Court of Judicature at Patna 
to which Court jurisdiction over the subject- 
matter of the suit was transferred on 
April 1, 1936. The sureties, all of whom 
have been impleaded in this appeal, have 
jnvited us to determine once for all whe- 
ther their bonds make them liable for the 
profits of the estate enjoyed by the defend- 
ant while she was in possession of it. 
Agreeing with my learned brother I do 
not think that question is properly before 
us. The amount. of the profits is not 
now in dispute. The defendant has filed 
an abstract statement which I would like 
to be read as part of this judgment show- 
ing the aggregates of expenditure under 
different ‘heads during her tenure of the 
estate. The balance is Rs. 1,830,476. This 
includes a sum of Rs. 11,212 shown by the 
defendant as expenditure which sum was 
not actually spent and to which I shall have 
occasion to refer later. It is now agreed that 
the sum claimed by the plaintiff is Rs. 1,380,476 
as found in this statement of account. This 
is the actual surplus remaining after all 
expenditure has been incurred. The learned 
Subordinate Judge held that under s. 144 
the plaintiff in the circumstances of this 
case could not recover these profits. Hence 
this appesl. 

In the course of the appeal the defendant 
has claimed that even if she is liable under 
s. 144 to restore the profits of the estate never- 
theless out of those profits she. is entitled to 
retain the major portionon twoseparate and 
distinct grounds, namely (a) as the aggregate 
of sums directed to be paid to her by certain 
orders of this Court, (b) as the amount which 
she would otherwise be entitled to receive as 
‘maintenance from the revenues of the estate 
as the widow- of an undivided co-parcener 
of the Zamindar. The amount claimed by 
the defendant is very nearly Rs. 1,380,476 
on either computation. Thus there are 
three questions for our decision in this appeal, 
namely: I. Is the lower Court wrong in hold- 
ing that the profits enjoyed by the defen- 
dant are not in the circumstances of this 
case liable to be restored to the plaintiff 
under s. 144; If. Even if they are, is the 
defendant entitled to retain the major por. 
tion of them under the orders passed by 
this Court; III. Or as maintenance. 

In order to understand the finding of 
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_the learned Subordinate Judge it is neces- 


sary to explain what the orders of this 
Court were. The first is the order passed 
by-Krishnan, J., (as he then was) on April 11, 
1923 when he placed the estate in the custody 
of a Receiver. That order has not been 
printed and we have to gather its import from 
yeferences made to it in subsequent orders of 
this Court. The matter then before 
Krishnan, J., was the motion of the defen- 
dant for stay of delivery of possession to the 


-plaintiff pending defendant’s appeal in this 


Court. It is sufficient for the present purpose 
to state that Krishnan, J. directed that the 
estate be put in the hands of a Receiver— 


-which was forthwith done— and that out of 
“the 


surplus revenues of the estate the 
Receiver should pay to each party for their 
maintenance and for the expenses of the liti- 
gation a sum of Rs. 1,500 a month. Subse- 


_quently, at some date in 1924, on the Receiver 


reporting that the surplus revenues of the 


-estate were not sufficient to enable him to 


pay those allowances, Krishnan, J. directed 
that whatever surplus there was after meet- 
ing the necessary expenditure, should be 
divided equally between the parties. This 
second order is not now before us either. 
Now, in April 1929, when the Receiver hand- 
ed over the estate to the defendant there 
were very substantial arrears of this allow- 
ance due to both parties. I shall have 
occasion later to refer to the arrears due to 
the plaintiff and how they were dealt with. 
The arrears due to the defendant were about 
65,000. The: Receiver had less than 
Rs. 11,000 in his hands andof this he paid 
Rs. 10,000 to the plaintiff a few days before 
handing over the estate to the defendant. 
Learned Counsel are agreed that that was 


(the state of affairs in April 1929. 


The finding of the learned Subordinate 
Judge is to the following effect. In pro- 
ceedings in restitution under s. 144, what the 
Court has to dois to put the parties in the 
position they occupied at the time of the 
decree which has been reversed, in the present: 
-case, at the time of the appellate decree of 
-this Court. “At that time a Receiver was in 
possession of the estate. The- position of the 
parties, if the Receiver is regarded as being 
in possession, and if there had been no appel- 


-late decree of this Court, was that he owed 


the defendant Rs. 65,000 asarrears to allow- 
-ance and that he had to go. on paying her 
further allowance up tothe date of the Privy 
Council decree. These sums, both the arrears 
and the current allowance would have to be 
paid to defendant out of the revenues of the 
estate realized by the Receiver aftér the date 
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of the appellate decree and up to the date of 
the Privy Council decree. And it so happens 
.that the aggregate of the sums which woukt 
have been payable to the defendant on 
this hypothesis is very nearly equal to 
Rs. 1,30,476, the amount of the surplus: pro- 
fits which defendant actually enjoyed. To 
take this money away from her would be 
to change her position for the worse, a 
-thing which in the opinion of the learned 
Subordinate Judge cannot be done under 
s. 144. In my opinion the learned Subordi- 
nate Judge’s finding cannot be supported on 
.the grounds stated by him. His reasoning is 
fallacious. Section 144 is: : 
“ Where and in so far as a decree is varied or revers- 
ed, the Court of first instance shall on the application 
“of any party entitled_to, any benefit by way of restitu- 
tion or otherwise, cause such restitution to -be made as 
-will as far as may be, place the parties in the position 
which they would have occupied but for such decree 
or such part thereof as has been varied or reversed, and 
for this purpose the Court may make any orders, includ- 
ing orders for the refund of costs and for the payment of 
ER eaaa mesne profits which are properly con- 
sequential on such variation. or reversal.”’ 
The position of the parties according tO 
the learned Subordinate Judge but for: the 
appellate decree of this Court would bé that 
_a Receiver would be in possession of the 
estate and would continue in possession. But 
- clearly if the appellate decree had not been 
- passed on the date it: was pagsed, the Receiver 
could.in no immaginable circumstances have 
been continued: in possession. If that decree 
-had‘not. been passed there was nothing what- 
ever to:prevent the plaintiff entering on.the 
estate. :It would have been the plaintiff 
therefore. who would have enjoyed the surplus 
profits of the estate from the date of .the 
„appellate decree and he was under no liabi- 
lity—so far as.the subject-matter of the suit 
was concerned—to-pay. ‘defendant anything, 
whether by way of arrears of: allowances or 
-as current allowances. The fact remains that 
during her tenure of the estate the defendant 
-received and enjoyed the profits which but 
for the appellate decree of this Court the 
plaintiff would have enjoyed f ) 

A- digression must be made here to cor- 
rect a mistake made by the learned Subor- 
dinate Judge which may have influenced his 
mind in arriving at the above ‘conclusion. 
Interpreting a certain order dated November 
20, 1928, made by this Court (Ex. 6) after 

.the appellate decree was passed ‘but: before 
the estate was handed over to the defendant, 
he construed it as.containing a direction by 
this Court to the Receiver to pay to the defen- 
-dantthe arrears’ of allowance: due: to. her 
under ‘Krishnan, J.’s order of April 1928, 
‘and which according to the learned Subordi- 
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nate Judge amounted to Rs. 65,577. But 
Ex. 6-has nothing to do with the arrears of 
allowance due to the defendant or the, pay- 
ment of those arrears. On the contrary, it 
relates to the arrears due to the plaintiff. It 
was passed on C. M. P. No. 4146 presented 
by the plaintiff and C. M. P. No. 4834 pre 
sented by the defendant. Plaintiff prayed 
amongst other things that the Receiver be 
directed to pay him the arrears of allowance 
computed at Rs. 1,500 a month as ordered 
-by Krishnan, J. in 1923 instead of at 
Rs. 1,000 which was the rate adopted in a 
-previous order of this Court dated August 
17, 1928. Defendant prayed that on the 
-contrary arrears due to the plaintiff should 
-be computed at Rs. 500 a month only. The 
order of this Court was that there were no 
grounds to vary the original order. of 1928, 
awarding an allowance to the plaintiff at the 
Tate of Rs. 1,500 a month. No question arose 
then or could arise on those petitions, of the 
érrears payable to the defendant, who by 
that time had become entitled to be in pos- 
session of the estate and so entitled to the 
pense out of which such arrears could be 
paid. 

-~ Inow come to the grounds on which the 
learned Subordinate Judge’s finding is 
sought to be. supported by learned Counsel 
for the defendant. His first argument is that 
if the plaintiff is put back in the position he 
would have occupied but for the decree 
which has been reversed, he would be merely 
in the position of a successful plaintiff who 
has still to execute his decree. His second 
argument is that under s. 144, a party cannot 
be put in possession of that of which he was 
never dispossessed. These arguments are 
both based on the fact that the plaintiff was 
not actually in possession on the date of’ the 
appellate decree but a Receiver was in pogr 
session. But, in my opinion, and in this my 
learned brother differs from me, a complete 
answer to these arguments is furnished .by 
the principle thal the possession of a Receiver 
pendente lite must be deemed to be the pos; 
session of the party who is ultimately dec- 
lared successful. Here the plaintiff had suc- 
ceeded in the Court of first imstance., He 
was then declared to be entitled toimmediate 
possession of the estate. He applied: to the 
Court to be put into possession. That appli- 
cation wasstayed. Nevertheless the defen- 
dant was not allowed to remain in possession. 
A Receiver was appointed and put in, charge 
of the estate. But the estate is a profit 
yielding concern and the Receiver had 
strictly to account for the profits: -On whose 
‘behalf did he hold these profits? The 


- 1941 


answer, -must be, in my opinion, on behalf 
of the party ultimatély declared successful. 
And if he had to account for the profits to 
that person: he should be deemed to have 
held the estate’ on behalf of that person. 
Virtually therefore when the defendant 
took over the estate from the Receiver she 
dispossessed the plaintiff. And if the ap- 
pellate déciee had not been passed then at 
the date of that decree the order of the 
Court dated April 11, 1923 staying plaintiff's 
application for delivery of possession would 
have become automatically discharged and 
the Reeeiver would forthwith have -put the 
plaintiff into possession. In my view, the 
effect of the decree which has been reversed 
was to -dispossess- the plaintiff. On the 
reversal of that decree plaintiff is entitled 
under- s. 144 to restitution of the estate and 
of the profits which accrued during the time 
he was out of possession:- ` - i 

- The rule that the possession by a Recei- 
ver must be deemed to be the possession of 
the person who is, ultimately declared entitl- 
ed, is illustrated by the procedure adopted 
in suits for immovable property which at 
the time of filing the suit is in the custody of 
a Receiver—for example a Receiver put in 
possession by a Magistrate under s. 146, 
Criminal P. C. ‘In such a case, it is sufficient 
for the plaintiff to sue for a declaration of 
his title: He need not pray for delivery of 
possession and what is more important he 
need not pay the very much greater stamp 
duty leviable on a suit for possession. If he 
succeeds the Receiver delivers the estate to 
him. That the same is the case when the 
estate is in the custody of a Receiver appoint- 
ed. by the Court is explained in Bisheshwar 
Pratap v. Chandreshwar Prasad (3). That 
case arose on an application for restitution 
under s. 144, Civil P. C., and is, I think, 
very much in point here. The property 
there in. question was.called the Sarsund 
Estate. “It: consisted of four separate items. 
The last undisputed owner died in 1908 and 
on his death there was a scramble for posses- 
sion. The Magistrate apprehending a breach 
of the peace over Items Nos. 2 and 3 and not 
being .able to decide who was in possession 
attached these two items and put a Receiver 
in charge of them. In 1911 one of the 
claimants, Asharfi Singh, who had possession 
of Item No. 4, sued the other claimants for 
possession of Items Nos. land 2 and the 
Court in 1915 put Item No. 1 also in custody 
of a Receiver. Asharfi’s suit was dismissed 
in 1919. But the Receiver remained in posses- 
sion until December 13, 1920. He was dis- 
charged on that day but re-appointed on the 
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following day in a suit which had been filed 
by another set of claimants numbered as 112 
of 1920. Thus, up to the date of the filing 


“of O. 8. No. 112 of 1920, Ashadfi Singh had 


not been in possession of Items Nos. 1, 2 and 
3 and they were in the possession of Receivers 
and remained in such possession till the 
suit was decided. ; 3 
The defendants in O. S. No. 112 of 1920, 
were Asharfi Singh and a certain rival 
claimant Chandreshwar who had agréed to 
adjust their claims inter se one giving up 
his claim to Items Nos. 1 and 2, the other 
giving up his claim to Items Nos. 3 and 4. 
The position at the time that suit was filed 
was that Items Nos. 1,2 and 3 were in the 
possession of Receivers and Item No. 4 was in 
the possession of Asharfi. The plaintiffs 
being a third set of claimants succeeded in 
the suit and were given a decree.for posses- 
sion and on February 27, 1923 possession of 
Items Nos. 1, 2 and 3 was taken on their 
behalf by the Court of Wards to whom the 
Receiver handed over Items Nos. 1, 2 and 3. 
Asharfi and Chandreshwar, the unsuccessful 
defendants, filed appeals to the High Court 
which reversed the decree of the Court of 
first instance and declared the title of Asharfi 
and Chandreshwar in priority to the plain- 
tiffs ` The High Court did’ not however 
make any decree for delivery of possession to. 
the defendante. At the time of the High 
Court decree the defendants were, in respect- 
of Items Nos. 1,2 and 3 persons who had 
never had actual possession but who had 
been declared to be entitled; a position. 
similar to that occupied by the plaintiff in 
this case at the time of the decree of the 
Privy Council. | 
The defendants Asharfi and Chandreshwaa™ 
not having a decrée for delivery of posses- 
sion: applied in the Court of first instance for 
restitution of the property under s. 144. The 
Subordinate Judge held : (1) that as-the trial 
Court’s decree had been set aside by the High. 
Court the applicants were entitled to be res- 
tored to the position they would have occupi- 
ed but for such decree ; (2) that strictly 
speaking restitution in such a case’would 
mean replacing the property in the hands of 
the Receivers; (3) but that as the possession 
of the Receivers was the possession of the 
Court for the benefit of the person entitled, 
the applicants were entitled to possession by 
way of restitution. The plaintiffs then ap- 
pealed to the High Court whose decision is, 
contained in the case cited. It was urged in 
the High Court as it is urged tere that res- 
titution could not be made toa party who. 
was not in possession before. . The Court, 
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held, (per Dawson-Miller, C. J.) : ; 

“ Where disputes.arise between claimants as to pos-~ 
:session* of immovable property and the property is plac- 
‘6d in the hands of a Receiver by the Court pending the, 
determination of the question of ftitle,.the Court takes 
possession through its Receiver on behalfof the patty 
who may ultimately establish his title and from the 

` moment the title is determined the possession must be 
‘deemed to have been the possession of the lawful owner 
whose title has been established. Nor do I think it 
makes any difference whether the property is attached 
by-the Magistrate under the provisions of the Criminal 
P. O., or placed in the possession of a Receiver appoint- 
ed by the Civil Court.” p 
Pausing here for a moment, I obsefve, 
that the position of the plaintiff in this case 
at the time the Receiver was appointed was 
<. more than that ofa mere claimant. He was 
ina better position than Asharfi and Chand- 
‘reshwar were, in the Patna case Bishesh- 
‘war Pratap v. Chandreshwar Prasad (3). 
‘For, he was a successful claimant with a 
:decree for possession already made-in his 
favour. Continuing, Dawson-Miller, ©. J., 
said that in his opinion the law in the subject 
had been correctly stated by: Mookerjee, J., 
‘in two cases in the Calcutta High Court in 
1924 and 1916* respectively; and he quotes 
from those two cases certain observations of 
Mookerjee. J., as follows : ; 
“When the Court has appointed a Receiver 
and the Receiver is in possession his possession . 
is the possession of the Court, and the possession of 


“the Court by its Receiver is the possession of all parties - 


‘tothe action according to their titles.................. The 
roperty passes into legal custody asthe Receiver is in 
ate position of stake-holder and such custody is for the 
rbenefit of-the true owner. 
* * * * x 

Brajendra Kishore v. Abdul Razac (5), is an autho- 
rity for the proposition that when property is attached 
under s. 146, Criminal P. O., it passes into legal custody 
and during the continuance of the attachment such cus- 
-tody is for the benefit of the true owner. If the true 
owner was in fact in possession when the attachment 
was effected, his possession in the eye of the law is not 
interrupted. If on the other hand the wfongdoer was 
‘in possession at the time the attachment took place, the 
-effect of the attachment is to interrupt his possession and 
‘from the moment of attachment the possession of the 
rightful owner is revived in the eye of the law............ 
..1f during attachment the seisin or legal possession is 


“in the true owner the attachment does not amount to ` 


“either dispossession of the owner or discontinuance of 
‘his possession.’’ 

If the facts of the present case are inter- 
preted in the light of the rule laid down in 
‘the foregoing judgment 'of Mookerjee, J., 
namely that the effect of the -attachment 
interrupts the possession of the wrongdoer 
~and in the eye of the law revives the posses- 
‘sion of the rightful owner then the position 
‘is as follows: Brojo Kishore, father of the 
plaintiff; was the zamindar till his death ‘in 
1906. Plaintiff should have succeeded him, 

(5) 31 Ind. Cas.-242; A IR 1916 Cal. 751; 22 C L 
W 283; 20 C W N 481, 

“Bee 79 Ind. Cas, 520 and 31 Ind. Cas, 242.—-[Ed.] 
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but his title remained in abeyance for reasons 
which need not now be stated. Brojo 
Kishore was succeeded by Purushottama, 
elder son of his first cousin and senior re- 
presentative of the junior. line, and on 
Purushottama’s death in 1915 he was suc- 
ceeded by Kunji Bihari Deo, the original - 
defendant in this suit. And Kunji Bihari 
Deo was the person in possession in April 
1923, when the estate was placed in the 
possession of the Receiver. As has now been 
settled by the decision of -the Judicial Com- 
mittee, the possession of the estate from 
1907 to 1923 first by Purushottama, and 
afterwards by Kunji Behari Deo, was 
wrongful. The effect of the appointment 
of the Receiver therefore was to interrupt 
that possession and at the same time, in the 
eye of the law to revive the possession of 
Brojo ‘Kishore’s_ - representative-in-interest, 
namely the plaintiff. Again in Bisheshwar 
Pratap v. Chandreshwar Prasad (3) a ques- 
tion of limitation was raised by the appel- 
lants. Their argument was based on the 
following’ propositions. The last male 
owner’ died in 1908. Chandreshwar had 
never beenin possession—which was true 
—and had never filed a suit _to. substantiate 
his title. On the other. hand Bisheshwar, 
one of the appellants’ claimed to have enter- 
ed into possession in 1908 and, adding on 
to the period of his possession, the possession 
of the Receivers appointed in 1908 and 1915 
he had prescribed for title. Dawson- 
Miller, C. J., on this part of the case said : 

“ Tt is clear that they (the appellants) cannot set up 
a title by adverse possession over 12 years, for what- 
ever possession they may have had in the beginning, 
assuming it can be proved, came toan end when .the 


Receiver was appointed of the properties in Schs. IT 
and III in 1908, and of those in Sch. I in1915............ 


and in the same case on this point, Mullick,J. 
said : 3 : i 

“ Even if Bisheshwar can prove that he got posses- 
sion in 1908, the subsequent entry of Mr. Stevens, the 
Receiver appointed in 1908, by the Magistrate and of 
Mr. Moore, the Receiver appointed by the Civil Court 
in 1911, put an end to the illegal possession of Bishesh- 
warand restored the possession of thè true owner 
Chandreshwar.” 


Following the authority of this case and, 
with respect, adopting the reasoning of the 
learned Judges who decided it,.I hold that, 
the effect of the. appellate decree: of this 
Court, by which the Receiver’s possession 
of the estate was determined, was to dis- 
possess the plaintiff, since in the eye of the 
law the possession of the Receiver was the 
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possession of the plaintiff. The- conten- 
‘tion of learned Couneel for the defendant 
that under s. 144 the plaintiff can only be 
put back to the position of a successful 
plaintiff who has obtained a decree but -has 
not executed it is not in my opinion sound. 
‘Nor is there substance in his contention that 
the plaintiff cannot be put in possession of 
that of which he has never been dispossessed. 
‘For plaintiff was in the eye of the law dis- 
possessed when the Receiver handed over the 
estate to the defendant. Asharfi and Chand- 
reshwar in the Patna case’ Bisheshwar Pra- 
tap v. Chandreshwar Prasad (3) had never 
actually been in possession. ‘That case it 
will be observed ‘was a stronger case than 
the present case : for the subject-matter of 
the application there was the corpus of the 
‘estate actual possession of which had not 
_been decreed to the applicants. Here the 
subject-matter ofthe application is the 
surplus profits of the estate which accrued 
‘during the time when the plaintiff was eut 
‘of possession. If it had been necessary, the 
plaintiff could have recovered the corpus of 
‘the estate under s. 144. And the Court 
while making an order for its restoration 
could have made an ordet for the payment 
to him of the profits appropriated by the 
wrongful owner during’ the latter’s posses- 
sion of the estate under the decree which has 
‘been reversed: An order for the payment 
of mesne profits to’ the person who would 
have been in possession ‘but for the decree 
which has been reversed is in my opinion in 
the words of s. 144, “an order which is pro- 
perly consequential on such reversal.” I do 
not think that the cases are in point, which 
have been cited by learned Counsel for the 
respondent in support of his position that 
under s. 144 a person cannot be restored to 
possession of that of which he was never 
dispossessed. The property now in question 
consists of mesne profits which prima facie 
could never have been in plaintiff’s posses- 
sion. The cases cited refer to specific items 
of property. 

In Baikuntha Nath v. Prosanna Moyee 
‘Debi (6) the property claimed consisted of 
cash and ornaments contained in an iron 
safe and in the possession of Prosannamoyi 
Debi, sister of one Mondakini, deceased. 
Baikuntha applied for letters of adminis- 
tration tothe estate of the deceased and 
was opposed in the Court of the’ District 
Judge by Prosannamoyi who set up a will 
in her favour. The District Judge granted 
the letters, but on appeal to.the High Court, 


© (6) 51 O 824; 81 Ind. Cas, 571; A IR 1924 Cal. 
769. 
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they were revoked and probate of. the will 
was granted to Prosannamoyi. Baikuntha 
' e preferred an appeal to the Judicial Com- 
mittee which succeeded. When ‘the. matter 
was pending in the District Court a Com- 
missioner had been appointed to take an in- 
ventory of the property and Prosannamoyi 
prevented him from opening the safe, con- 
tending that some of its contents were her 
own, apart from the effect of the will. The 
District Judge ordered the safe to be kept 
under seal ina separate room and. the key 
retained by the Commissioner. When the 
appeal of Prosannamoyi succeeded in the 
High Court the Commissioner removed the 
seals. After the Privy Council decree Bai- 
kuntha applied to the District’ Judge under 
s. 144 for an order against Prosannamoyi 
to restore to him the contents of the iron safe. 
The District Judge held that by his order 
that the safe be sealed and kept in a separate 
room he did not intend that it should be 
taken out of Prosannamoyi’s possession and 
that as a Probate Court he had no power to 
take property out of a person’s possession. 
Further he held that his order, passed after 
“the appellate decree, directing that the seals 
be .removed did not amount to an order 
restoring possession of the safe and its con- 
tents to Prosannamoyi. In other words he 
held that Prosannamoyi’s possession of the 
safe and its cofitents had not been interrupt- 
ed and he rejected the claim of the adminis- 
trator that she had got possession of the safe 
from the Court in consequence of the High 
Court’s decree and so must be made to return 
it when that decree was reversed. It is 
clear that in that case the proper remedy 
of the administrator was to sue for possession 
of the property in question if he thought he 
could prove that it was part of the estate of- 
the deceased. In confirming the District 
Judge’s order the Court (Chatterjee and 
Panton, JJ.) observed : cae 
“The Probate Court could not direct the properties 
to be made over to the appellant by way of restitution, 
because they had never been in his possession nor taken 
out of his possession.” : í 
That observation clearly relates to the 
facts of that particular cåse. The adminis- 
trator under his letters of administration did 
not become entitled- to possession of any 
property but only to bring in such property 
as he could prove to have been the , property 
of the deceased. He had never got posses- 
sion of the iron safe and its contents. The 
Commissioner had never got possession of it 
as the property of the deceased. Restitution 
‘could only be made in such.a case of property 
which the administrator had reduced to pos- 
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session under his letters as belonging to the 
estate of the deceased and which had been 
taken from him as a result of the decree 
which had been reversed. In Niadar Mat 
v. Ratan Lal (7), the property was a debt 
due by two partners to the custodian of 
enemy property who was no party. to the 
suit. The suit. was for dissolution of part- 
nership. In the Court of first instance it 
was decreed that the debt aforesaid was 
payable by one partner only. He paid the 
whole debt to.the custodian. On an appeal 
filed by him, it was declared thatthe debt 
was, payable by both partners in equal 
shares. The appellant then claimed under 
s. 144 from his ex-partner half of the 
amount of the debt. It was held thats. 144 
did not apply to the facts. of the case. 
Appellant had not paid his partner’s share 
of the debt to the custodian in execution of 
the decree which had been reversed nor in 
consequence of that decree. Nor was his 
partner in possession of any property which 
had been. taken out of appellant's posses- 
sion by any decree or order of a Court. 
That was a clear case where the appellant’s 
proper remedy was bya suit for contribu- 
tion.’ 

In Banarsi Prasad v. Harikishun Radhe 
Kishin (8), the property was five bales of 
cotton. These were part of a larger quan- 
tity, namely 18 bales, whichsplaintiff sued to 
recover from the defendant on the ground 
that they belonged to himself. Plaintiff's 
suit was dismissed and he appealed. Pend- 
ing his appeal eight bales were attached by 
one of defendant's creditors who by way of 
compromise accepted and took away five 
bales: Plaintiff’s appeal succeeded. He then 
applied for restitution of the five bales afore- 
said which had legally passed irito the hands 
of a third party. The Court (per Fazl Ali, J.) 
held that s. 144 did not apply to the- facts of 
the case. It was observed that : 

“ Section 144 is meant to apply ordinarily to the class 
of cases where a person having obtained a décree 
executes it and recovers some money or property from 
the judgment-debtor and then the decree is reversed 
which necessitates the restitution of the property or 


” money which the judgment-debtor had to part with at 
the instance of the Court.” 

- The last argument of learned Counsel for 
the respondent on this part of the case is 
that the plaintiff having in this suit asked 
for and failure to obtain a decree for future 
mesne profits cannot now claim them by 
way of restitution unders. 144. Itis true 
that the plaintiff in his suit prayed for 

(7) 8 L 356; 104 Ind. Cas.817; AIR 1927 Lah. 625; 

28 PL R 695. - 

_ (By 11 Pat. 553; 140 Ind. Cas, 482; 

“317; Ind Rul. (1933) Pat. 11. 


A IR 1932 Pat. 
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future mesne profits. Inthe Court of first 
instance this, prayer was refused. And when- 
defendants appealed against the substantive 
part of the decree plaintiff filed a cross- 
appeal, A. S. No. 261, against the trial 
Court's order denying his future mesne 
profits. This cross-appeal naturally failed. 
And it does not appear that in his appeal 
to the Judicial Committee the plaintiff re- 
newed his prayer for future mesne profits. 
But the answer to this contention of learned 
Counsel for the defendant is, in my opinion, 
that the profits which the plaintiff claims 


now in this application under s. 144 are 


not the same as the profits which he would 
have got ifhe had been given a decree for 
future mesne profits. Future mesne profits 
could have been awarded for the period 
extending-from the date of the plaint to 
the date when the plaintiff. recovered, pos- 
session of the estate. But, as a result of my 
finding on the first part of learned Counsel’s 
argument, plaintiff's possession in the .eye 
of the law began when the Receiver was 


. put in possession. which was on. or about 


April 11, 1928. The profits accruing during 
the Receiver’s. tenure of the estate would 
be the plaintiff's apart from any décree 
that he might have obtained for future 


_mesne profits. The profits now claimed are . 
‘for a period long after the plaintiff in this 


sense obtained possession. They are for the 
period subsequent to thé appellate decree 
of this Court which caused the plaintiff to 
be dispossessed. 

In my opinion; a plaintiff who has been 
refused a decree for mesne profits but who 
subsequently gets into possession is not 
debarred from claiming under s. 144, pro- 
fits which accrued to his opponent after the 
latter had as the result of-a successful 
appeal dispossessed the plaintiff. That in 
my view is the position of the plaintiff m 
this case. It will not be right to say that 
he is merely in the position of one who has 
got a decree for possession without Tuture 
mesne profits. His position is better than 
that. He has got a decree for possession 
and has reduced the estate to possession. 
His present claim for profits is based on his: 
deprival of the estate by the- force of the 
appellate decree. ‘Ihe decree of the Court 
of first instance worked itself out when the 
Receiver was placed in possession of the 
estate. The plaintiff acquired new rights 
when under the appellate decree the Recei- 
yer’s possession which was plaintiffs pos- 
session was determined and the defendant 
was placed in possession of the estate. 
Lastly, on the question of restitution gener- 
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`- ally and the meaning of s. 144, there isa 
passage in a recent case decided by a Bench 
of the. Allahabad High Court (Harris and , 
Misra, JJ.),-with which, with respect; I con- 
cur and which I think may with advantage 
be quoted. See Badrudin Khan v. Mahyar 
Khan (9), at p. 108. 

“The doctrine of restitution contemplates -a case 
where property has been recovered by the decree-holder 
under his decree and the decree is subsequently reversed - 

. wholly or partly in other proceedings. In such cases the. 
law raises an obligation on the party who has received 
the henefit of the erroneous judgment to make restitution 
to the other party for what he has lost. The use of the 
words ‘ damages, compansation and mesne profits’ in 
the section indicates that the possession obtained under- 
an erroneous decree, subsequently reversed, is wrong- 
ful possession and on ‘the reversal'of the decree thè 
judgment-debtor would be entitled not only to the pos- 
session of the property taken from him but also to megne 

profits during the period he was kept out of posses- 


sion.” A eni 

Two more points only remain for our de- 
cision. It is contended now on behalf of 
the defendant.-that even if the plaintiff is 
entitled to recover this Rs. 1,30.476 from her. 
as the surplus profits of the estate neverthe- 
less she is entitled to retain for herself asum 
which is very nearly equal to Rs. 1,30,476 
either: (I) as allowance payable to her under 
orders of this Court, or (II) as maintenance: 
at the rate of Rs. 1,500 a month which, she 
claims, would be payable to her as the 
widow of an undivided co-parcener of the 
Zamindar. 

First as to the allowances. The orders of 
this Court on which the defendant relies 
are first the orders made by Krishnan, J. 
in 1923 and 1924; arid secondly the. orders 


made in 1928 and 1929 after the defendant . 


had succeeded on appeal and before the 
estate was handed over to her.. It will be 
remembered that when Krishnan, J. placed 
the estate in the custody. of the Receiver. he 
directed that each of the parties should be 
paid for maintenance and for the expenses 
of the litigation, a sum of Rs. 1,500 a month ; 
and that Rs. 65,577 (as found by the lower 
Court) out of the allowances due “to the 
defendant remained unpaid at the time 
(April 2, 1929), the Receiver handed over 
the estate to her. Defendant’s case is that 
out of the revenues of the estate accruing to 
her after she came into possession of it, 
she paid herself this sum and is now en- 
titled to retain it. Further she claims that 
for the 43 months during which she was in 
possession under the appellate decree she 
was entitled to appropriate to herself a 
monthly allowance at the same rate and this 
amounts to Rs. 64,500; these two amounts 


(9) TL R939) All. 103 (108); 180, Ind. Cas. 633; 
A IR 1939 All. 66; 1938 A LJ 1189; 11 R A491, 
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being. added togéther come to Rs. 1,30,077. 
which is very nearly equal.to the amdunt of 
‘Rs. 1,30,476 of the surplus profits of the estate, 
In considering this part of the defendant's 
case We have to ascertain what the orders of 
this‘Court are relating to these allowances. 
And we have to decide what the effect of those 
orders is. Do they mean that the parties 
were to keep whatever was paid to .them as 
allowances irrespective of the ultimate result 
of the litigation? Or do. they mean that 
the allowances were only provisional pay- 
ments and were bound to be refunded by 
that one óf the parties who was finally un: 
successful ? ` 


As regards the Rs. 64,500 which the de. 
fendant claims to be entitled to appropriate 
as allowances aceruing due, during the 
period she was in possession of-the estate, 
there are, of course no orders of this Court 
sanctioning any such appropriation. The 
allowance was payable, under Krishnan, J 5 
order during the pendency of the defend: 
ant’s appeal to this Court and the. effect of 
that order was spent when the appeal: was 
decided. Then when this Court directed 
the defendant to be put in possession in 1929, 
she was putin possession as rightful owner 


entitled to all the revenues of the estate . 


and there would have been no point in.mak- 
ing an order that she was entitled to take 
80 much a month out of those revenues as 
an allowance for herself. We are left there- 
fore with.the Rs. 65,577 (accepting the lower 
Court’s figure) which-represented arrears 
of the allowance accruing due to the defend- 
ant during the pendency of her appeal and’ 
remaining unpaid when she entered on the 
` estate. Was the defendant entitled to ap- 
propriate this sum out of the revennes of the 
-estate which accrued to’ her after she enter- 
ed in possession and even ifshe was, is she 
not now bound to refund it to the plaintiff ? 
Learned Counsel for the plaintiff contends 


that no interim order of the Court could ope- - 


tate to give away the revenues of the estate 
absolutely to one of the contesting parties, 
but that allowances paid pendente lite must 
be deemed to have been paid on condition 
that they should be refunded by the party, 
who ultimately proves unsuccessful. He. 
contends that even if this sum‘ of 
Rs. 65,577 had been paid to defendant by 
the Receiver before he handed over charge to 
the defendant, the plaintiff would be en-, 
titled to recover it. I think that he is 
right. ; i . 
In Challapalle Zemindari case (Mallikar- 
juna Prasada Naidu v. Durga Prasada 


| 


500 
Naidu) (10) there is. an observation of the 
Judicial Committee referring to allowances 
paid toa claimant pendente lite. That was 
a suit for maintenance by a younger brother 
against the Zamindar in possession. It was 
urged on behalf of the defendant before the 
Judicial Committee that the plaintiff could 
not recover arrears of maintenance accruing 
prior to suit because he had never demanded 
maintenance. As against this it was pointed 
out that he was, prior to the maintenance 
suit, prosecuting another suit against the 
Zamindar for partition of the estate. The 
Privy Council observed by way of explaining. 
the absence of a demand for maintenance, 
that ay é 
“so long as that action, i. e., the partition suit wes 
pending, the plaintiff could not well claim maintenance 
except: as a provisional means of support pending the 
appeal to Her Majesty in Council.” 

. This observation appears to support the 
contention put forward by plaintiff's Counsel 
that sums awarded to a litigant as mainten- 
ance pendente lite are awarded on the 
implied understanding that they are to be 
refunded if the party is ultimately unsuccess- 
fal! It would be anomalous in my opinion 
if a Court could award to a suitor money 
to be paid out of the revenues of the very 
property which he is suing to recover, other- 
wise than on condition that the money 
would have to be refunded if he fails in his 
suit. That would be to give him part of the 
very relief which he claims before there is 
any judicial decision that he is entitled to that 
relief; I think therefore that Krishnan, J.’s 
order of 1923 did not operate to. give defen- 
dant an absolute title to the sums directed 
to be paid to her for maintenance and for 
the expenses of the litigation. | 
_ We have next to see whethe¥ in any of 
the orders of this Court authority was in 
fact given to the defendant to appropriate 
Rs. 69,577 out of the revenues of the estate 
which accrued to her after she entered 
into possession, and to retain it as her own 
property on account of arrears of allowance 
due to her for the period when, pending her 
appeal to this Court, she was out of posses- 
sion. Krishnan, J.’s orders of 1923 and 1924 
are as I have said not before us. Learned 
Counsel'‘on both sides have been content to 
rely, for the import of those orders, on 
references made to them in the orders passed 
by this Court after defendants’. appeal was 
decided on March 30, 1928 and before defen- 
dant entered possession into of the estate on 
April 2, 1929. It is necessary therefore to 


explain what these latter orders were. After 


(10) 24 M 147; 27 I A 151; 7 Sar. 761 Œ C). 
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the appellate decree was made, the plaintiff 
applied for stay of execution pending his 
appeal to the Judicial Committee and for 
a continuance of the Receiver appointed by 
Krishnan, J.in 1923. That application was 
dismissed in the order Ex. A, dated August 
17, 1928. In Ex. Ano reference is made to 
the arrears of allowances due to the defen- 
dant. The plaintiffs arrears of allowance 
amounting to Rs. 45,000 were dealt with- 
however. The Receiver was directed to pay 
them up to the date of his handing over, 
possession. The Receiver was still in posses- 
sion pending defendant’s taking delivery and 
pending disposal of plaintiff's petition that 
defendant be not given delivery but that the 
Receiver should be continued. 

. The next order is Ex. 6, dated November. 
20, 1928 to which we have already referred, 
in which the rate at which the arrears pay- 
able to. plaintiff were to be computed was 
directed to be Rs. 1,500 a month not Rs 1,000 
a month as had been inadvertently stated 
in the previous order Ex. A. On that 
occasion no motion was made by the defen- . 
dant regarding her own arrears. The last 
order is Ex. C, dated March 20, 1929. In 
this order the question of allowances and 
arrear allowances is discussed~ in full. 
There were three petitions before the 
Court. One was by the plaintiff praying 
for a direction to the Receiver to pay him the 
arrears of allowance, as already ordered, 
and that the Receiver be not discharged 
until he did so—which was obviously only 
a device to prevent the defendant from 
getting into possession, since the Receiver 
had not nearly enough funds in hand to 
pay plaintiff's arrears—they amounted to 
Rs. 45,000 and would have had to continue in 
possession in order to realize the necessary 
sum from the rents of the estate. The 
second motion was by the defendant pray- 
ing that the Receiver be directed to disburse 
to. her the arrears of allowance due to her 
as he had already ‘been directed to do in 
the case of the plaintiff ; and in the alterna- 
tive if he had not enough funds—which 
everybody knew to be the case, for he had 
less than Rs. 11,000 in his hands—then to 
direct him to divide whatever he had, 
equally between the parties. 

The third petition was by the defendant 
praying that the order of the Court passed 
on November 20, 1928 (Ex. 6) should be 
reviewed and amended by reducing the rate 
at which the arrears due to plaintiff were 
directed by that order to be calculated. The 
order of the Court Ex.. B was that the 
arrears due to the plaintiff under Mr. 
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Krishnan’s order were Rs. 45,000 as ‘on 
September 1, 1928; that he was tobe paid 
Rs. 500 per month as from that date; that 
the arrears of Rs. 45,000 were to be paid 
to him in annual instalments on July 1 of 
every year; that the Receiver however 
might pay him the instalment for 1929, 
namely Rs. 10,000 out of the’ money in his 
hands, and if he did not, then the respon- 
dent (who was about to take possession of 
the estate and did take possession a fort- 
night later) must pay it, and if the money 
was not paid as directed that this order 
could be executed and also the parties 
would be at liberty to apply for directions. 
No definite direction was made on the peti- 
tion of this respondent praying that the 
arrears of allowance due to her should be 
paid by the Receiver or. that he should 
divide the funds in his hands between her- 
self and the plaintiff. The relevant portions 
of Ex. B in which these directions were 
made are as follows : GILA 
“These applications relate to the arrears of nfain- 
tenance at Rs. 1,500 a month ordered to be paid both 
to the plaintiff and defendant by Krishnan, J., on April 
11; 1923, An appeal by the defendant was then pend- 
ing in-the High Court and a Receiver was in posses- 
sion of the estate. On February 11, 1924, the Subor- 
dinate Judge reported that the allowances could “not 
be paid having regard to the collections of the estate, 
the payment of pezshcash and other necessary charges. 
On February 22, 1924, Krishnan, J., varied his order 
by, saying that whatever net amount remained available 
after paying peishcash, the establishment charges and 
the Receiver’s remuneration should be divided equally 
between the plaintiff and the defendant, subject, { 
take it, to the maximum of Rs. 1,500 allowed to each 
anga dawaa On August 17, 1928, we directed that the 
defendant do take possession of the estate on giving 
security for Rs. 60,000 and we also directed Rs. 500 
a month to be given to the plaintiff for maintenance, 
Rs. 250 without security and the remaining Rs. 250 
on his giving security to return the amount if called 
upon after the disposal of the Privy Council appeal...... 
aana Aswe were under the impression that security 
would be given by the defendant within a short period 
we said that till the security was given andthe Re- 
ceiver discharged, the position was to be treated as if 
the old order of things continued, and Rs.. 1,500 a 
month should be given tothe plaintiff for maintenance. 
(Then dealing with the question of the arrears of al- 
lowance). The plaintifi wants to treat the income for 
this year and the money in the Imperial Bank as the 
assets out of which his arrears should be paid ; and he 
wants payment. For the defendant, it is contended 
by the learned Advocate-General hat, so faras the 
arrears of maintenance are concerned, both his client 
and the plaintiff are entitled equally to Rs. 1,500 a 
month, and that any sum in Court would not be avail- 
able entirely to the plaintiff to discharge his arrears. 
Another contention is put forward, that there can be no 
question of arrears in this case, for all that the plaintiff 
is entitled toisa half of the available net income till 
the Receiver is discharged, and if on any account there 
is no possibility of-being paid............ he must suffer the 
consequences, and cannot claim any payment............ 
daara We are unable to accede to the argument of the 
learned Advocate-General that no arrears of -mainten- 


ZAMINDAR OF SANNOKHEMEDI V. SUSI IAMALA PATTA (MADR.) 


501 


ance are really payable at all and that the plaintiff 
must take the consequences if the Receiver is discharg- 
ed. If that view had been pressed we would rot have 
discharged the Receiver. We think Krishnan, J.’s 
order is clear that each party was to get Rs. 1,500 a 
month but ds it was reported that the Réceiver had not 
sufficient funds to pay this amount, the net income 
after meeting the necessary expenses was directed - to 
be divided between the parties. We think that, if in 
any year assets had been available to pay the main- 
tenance due and a balance remained, such balance 
should havebeen claimed by the parties to pay the 
arrears. ` Mr. Rangachariar says that: while 
Krishnan, J.’s, order limited the necessary expenses to 
the payment of peishcash, Receiver’s remuneration 
and the establishment charges,. the Receiver paid 
off debts due by the estate to the extent of 
Rs. 1,00,000 the benefit of which amount the plaintiff 
would have got if it had not been paid and that now the 
defendant gets it. We have no doubt that the order of 
Krishnan, J., must be so construed'that Rs. 1,500 is 
payable to each party and that as there were not suffici- 
ent funds they should share the balance after payment 
of kist etc., and that when funds were available they 
could enforce the claim for Rs. 1,500 and get paid. We 
think that so far as the defendant is concerned sheis 
also entitled to payment of these sums and we cannot 
treat the amount in Court or the assets as entirely at- 
tributable to the plaintiff............... si 

We expected that security would be furnished with- 
in about two months from the date of our order (August 
17, 1928). We now find that matters are still pending. 
If matters are thus pending it is difficult to make any 
order as regards the arréars.` We think in view of the 
circumstancés that the best solution will be to direct that 
the security now tendered, Rs. 41,000 to be accepted as 
sufficient and to reduce the security already ordered to 
this amount so that there should be no difficulty in the 
defendant taking possession of the estate. (I note that 
catia actually took possession a fortnight-after this 
order. e 4 

As regards the payment of arrears due to the plaintiff 
the sum due to him is Rs.. 45,000. The same conside- 
ration which guided Krishnan, J.; in directing the 
available assets to be divided between the parties will 
govern us also in making any provision for the payment 
of arrears: and we think that, if Rs. 10,000 is paid 
every year to the plaintiff out of the income, it would 
be sufficient protection. It willon the one hand give 
the plaintiff funds to carry onthe litigation and main- 
tain himself2........-.... and on the other it will not un- 
duly cripple the estate which the defendant will have 
to manage. Our order, therefore, is etc. The Receiver 
is at liberty to pay the Rs. 10,000 to be paid this year. 
If he does not pay, the defendant will have to pay.” 


Now in this order there is no direction 
as I have said that defendant should irres- 
pective of the result of the plaintifi’s appeal 
take absolutely out of the future profits of 
the estate a sum equal to the arrears due 
to her as allowance for the period prior to 
her entry on the estate. And there isno 
direction that during her occupation of the 
estate and pending plaintiffs appeal any 
part of the profits should be earmarked as 
a personal allowance of the defendant. The 
learned Judges knew that if plaintiff suc- 
ceeded the defendant would have to account 
for the-profits. In fact, they. directed: that 
defendant should file accounts annually of 


502 


Income and expenditure. If they had 
thought that defendant was entitled to any 
part of the profits, other than in her cha- 
racter of rightful owner, they would have 
said so. Learned Courisel relies on one 
sentence in this order: 

“We think thatso far as the defendant is concerned 
she is algo entitled to payment of these sums and we can- 


not treat the amount in Court, or the assets, as entirely 
attributable to the plaintiff.’ 4 


But this sentence must, I think, be con- 
strued with reference to the facts. There 
was between Rs. 10,000 and Rs. 11,000 in 
Court. Plaintiff to "whom Rs. 45, 000 was 
due on account of arrears of allowance had 
prayed that the whole of thissum and the 
income for the current year should be treat- 
ed as the assets out of which his arrears 
should be paid. This was another way of 
praying that the Receiver should be continu- 
ed, a prayer which the Judges had already 
refused in their order Ex. A. The Advo- 
cate-General appearing for the defendant 
‘had pointed out that under Krishnan, J.’s 
order the money in Court, though it fell far 
short of the arrears of allowance due to the 
parties, should be divided between the par- 
ties. The sentence just quoted appears to 
¿Telate to this argument, “We cannot treat 
“the amount in Court orfhe assets as entirely 
attributable to the plaintiff.” And the order 
of the Judges about this ampunt. was that 
out of it Rs. 10,000 might be paid to plaintiff 
by the Receiver before he handed over the 
estate to the defendant. If not it would 
have been handed over to the defendant 
who would. then have had to pay the plain- 
tiff Rs. 10,000 on or before July 1, 1929. 
Learned Counsel also wishes us to construe 
this order as meaning that since out of the 
future profits of the estate plaintif was to be 
paid the arrears due to him, therefore the 
defendant was similarly to pay herself the 
arrears of allowance due to her. This I 


think is far-fetched. Defendant took the’ 


estate absolutely. The whole of the profits 
‘belonged toher. If it had been intended 
that she was not tobe accountable for the 
- whole of those profits but could in any case 
appropriate Rs. .65,577 we think there 
would have been a definite direction to that 
effect. We observe also that defendant is in 


- effect claiming this sum of Rs. 65,577 as a 


first charge on the revenues of the estate. 
She is putting it before the payments she 
was directed to make to the plaintiff. Those 
payments consisted of Rs. 30,000 arrears 
of allowance and Rs. 500 per month for 50 
months’ or Rs. 55,000 in all. ‘Defendant 
‘paid the plaintiff in fact only Rs. 29,000. 
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See Item No. 21 in the abstract statement.. 
She owes him under this head Rs. 26,000. 
My. conclusion therefore is that- as regards 
e the. Rs. 65,577 arrears of allowance ‘there 
is no warrant in the orders of this Court 
to justify the defendant in appropriating it; 
and that even if there was, such an appro- 
priation would be provisional, and in the 
event that has happened, the money would 
have. to be refunded to the plaintiff. And 
secondly that as regards the Rs. 64,500 
claimed as allowance : for the period during 
which defendant was in possession of the 
estate there is no shadow of a justification. 
for that claim in any of the orders of this 
Court. 

The second of the grounds on which the 
defendant claims to be entitled to retain 
almost the whole of the amount now claimed 
by the plaintiff as mesne profits is that as 
the widow of an undivided co-parcener: of 
the Zamindar she has the right to be main- 
tained out of the revenues of the estate; 
that Rs. 1,500 a month is a reasonable rate 
of maintenance and that: therefore she is 
entitled to retain: Rs. 1,30,077 which amount 
is calculated in the manner we have already 
explained, namely, Rs. 65,577 due up to her 
taking ‘possession of the estate and Rs. 64,500 
due for the subsequent period up to the date 
of the Privy Council decree. To this claim 
learned Counsel for the plaintiff answers (1) 
that the defendant is not a person who is 
entitled to maintenance; (2) that in these 
proceedings a counterclaim like the present 
cannot be adjudicated on as it raises com- 
plicated questions of law and fact; (3) that 
this counterclaim was not placed in the 
lower Court. 

On the point of law whether the défend- 
ant is entitled to maintenance as of right 
learned Oounsel for the plaintiff relies on 
what is known as the Second Pittapur case, 
(Venakta Mahipathi Gangadhara Rama Rao 
v. Raja of Pittapur) (11), in which the Privy 
‘Council -ruled that in an impartible zamin- 
dari belonging to a person governed by the 
Mitakshara Law there is no co-parcenary 
between the Zamindar and his agnates; and 
therefore the grandson of a deceased Zamin- 
dar was held to be not-entitled to main- 
tenance out of the impartible estate in the 
‘hands of his successor. In this decision the 
view taken by this Court in certain cases 
_ decided prior t 1899 that there was joint 
property in an impartible estate which only 


(11) 41 M 778; 47 Ind. Cas. 354; A I R1918P C 
81; aa A 148; 35M L J 399; 94 M L- T 276; 16 A 
LJ ; 28 O L J 428; 5 P L W267; 20 Bom. L R 
KEN G M WN 922 (PO. 


, 1941. 
fell short of co-parcenary because by custom 
there’ was no right to partition was held to 
be no longer tenable. On the other side 
learned Counsel for defendant contends that 
the decision in the Second: Pittapur case, 
(Venkata Mahipathi Gangadhara Rama Rao 
y. Raja of Pittapur) (11), has been overruled 
in subsequent decisions of the Judicial Com- 
mittee notably in Baijnath Prasad Singh v: 
Tej Bali Singh (12) and Collector of Gorakh: 
pur v. Ram Sundar Lal (18). It is unneces- 
sary for me to refer in detail to the decisions 
which have been cited to us now in support 
of the rival theories, since very recently a 
Bench of this Court has decided, following 
Collector of Gorakhpur v. Ram Sundar Lal 
(13) , that the undivided members of the 
family of a Zamindar have a right to main- 
tenance out of the estate as if it were joint 
family property and that the decisions of 
this Court to that effect made prior to the 
Second Pittapur case, (Venkata Mahipathi 
Gangadhara Rama Rao-v. Raja of Pittapur) 
(11) and overruled by it may now be folléw- 
ed: see Maharajah of Venkatagiri v. Raja 
Rajeswara Rao (14), at p. 658. We quote 
from that decision with respect a passage in 
the judgment of my Lord the Chief Justice : 
~“ Impartibility arises out of custom, but with the 
greatest respect to what has been said to the contrary 
I do not regard a custom of impartibility as in itself 
destroying the right of the junior members of the family 
to maintenance out of the family estate while it remains 
in‘the family. The fact that a family has allowed a 
custom of impartibility to arise does not in itself imply 
the abandonment by the junior members of their right 
to maintenance out of the @sbtate............... To deprive 
junior members of a joint Hindu family owing an ances- 
tral estate, whether partible or impartible, of the right 
to maintenance there must, it seems to me, be a custom 
to that effect.” . f 
On this part of the defendant's case if 
the point directly arose for decision I would 
on the materials furnished in this case, 
hold that as widow of an undivided co-par- 
cener defendant is prima facie entitled to 
maintenance out of the estate. There is I 
think very little reason to doubt that Kunji 
Behari Deo, her late husband, was an un- 
` divided member ofthe family to which the 
Zamindar belongs. Both were descended 
from a common great-grandfather who was 
(12) 43 A228; 60 Ind. Cas. 534; A I R1921 P © 
62; 48 IA 195; 19 A L J317; 3CLI 388; 40 M L 
J 387; (1921) M W N 300; 25 O W N 564; 2P ET 
257; 23 Bom. L R 654;3 UPLR(P 0) 35;29ML 
T 358 (P C). Se oe 
(18) 56 A 468; 150 Ind. Cas. 549; A IR 1934 PC 
157; 61 IA 286;7R PCl; 11 OWN 889; 40 L 
W 217; (1934) AL J 779; 67 M L J274; 15 PLT 
531; 60 © LJ 67: (1934) M WN 751; 36 Bom. L 
R 867; 38 OWN 1101 (PO. : 
(14) TL R (1939) Mad. 622; 189 Inl. Cas. 123; AI 
-R 1939 Mad. 614; (1939) TM L J-831; (19389) MW N 
522; 13 RM 144. i 
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the holder of the estate. -Audikonda grand- 
father of the plaintiff, and Raghunatha," 
grandfather of Kunji Behari, husband. ôf this 
edefendaant, were brothers. There was a 
younger brother but he died without leaving 
male issue and the family thereafter has 
been represented solely by Audikonda and. 
Raghunath, and their descendants: Audi- 
konda, the élder brother, was Zamindar 
from 1840 till 1868. Dying without male 
issue, he was succeeded by Raghunath who 
was ousted in 1876 by plainttff’s father Brojo 
Kishore who had in 1870 been adopted by 
Audikonda’s widow. Brojo Kishore was 
Zamindar till his death in 1906. Raghunath’s 
son—Raghunath had in 1883—Vaishna Deo, 
claimed the estate but died before his claim 
could be recognized. In 1907 Vaishna Deo’s 
elder son Purushottama Deo was registered, 
in the Collector’s books as proprietor of the 
estate and entered on possession and re- 
mained in possession till his death in 1915 
when he was succeeded by his younger bro- 
Te defendant’s husband Kunji Behari Deo. 

unji Behari Deo was till Zamindar Decem- . 
ber 20, 1922, when the title of the plaintiff 
was declared by the decree of the Court of 
first instance in the present suit, in which 
plaintiff's claim as the legitimate son of 
Brojo Kishore was confirmed. 


It will be seen therefore that the estate 
has been in theepossession of the junior line 
for 23 years during the ‘period from 1868 to 
this suit, while the senior line has held it for | 
97 years. In the judgments of this Court 
and of the Privy Council, in which the title 
to this estate has been in question, namely. 
Virada Pratapa Deo v. Brozo Kishoro Datta 
(15), Madana Mohana Ananga Bheema Deo 
v. Purushottama, Ranga Bheema Deo (16) 
and the present suit Ananga Bhima Deo v. 
Suseela Mala Patta Mahadevi (1), thereis no’ 
indication that the two branches of the fami- 
ly ‘had ever become divided. Besides these. 
cases, there is an unreported case dated 1896 
of this Court, not referred to in the arguments ` 
before us in which Brojo Kishore zamindar 
from 1876 to 1908 and father of this plaintiff 
appealed to this Court against a decree of the 
District Judge, Ganjam, awarding mainten- 
ance to Brojo Kishore’s cousin Vaishna Deo, 
father of defendant’s husband Kunji Behari 
Deo: see A. S. No. 111 of 1895, decided on 


(15) 1M 69; 3 I A 154; 25 W R291; 3 Ser. 583 
C 7 5 


(16) 41 M 855; 46 Ind. Cas. 481; AT R'1918 PO 
v4; 45 I A156; 35. MILI 158; 5 P L W179; 8 L 
W 167; 16A L J 725; (1918) MIW N 621;24 MLT 
231; 280 L J 403; 20 Bom. L R 1041; 23 O W N 177 
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appeal against. O. S. No, 14 of 1893 of: the 
District. ‘Court;.Ganjam: ‘The decision ‘of 
this Court was. that Vaishna Deo was clearly 
entitled to maintenance as a matter of ‘right. , 
The amount awarded was Rs. 500 a month, 
stated to be about 1/9th of the admitted 
Income. 7, 

‘Learned Counsel for the plaintiff contends 
however, that the defendant in her answer 
to the plaintiff's claim did not explicitly ‘put 
forward her own claim to maintenance as a 
set-off against the amount, which plaintiff 
sought tc recover from her as profits of the 
estate enjoyed by her while she was in posses- 
‘sion. This I think is true. In defendant’s 
pleading there is no positive assertion of a 
claim against the plaintiff for money due to 
the defendant by way of maintenance. -The 
erani portions of that pleading are as fol- 
ows: 


“Tho abstract herewith filed shows an expenditure 
of. Rs, 1,19,264 towards arrears of allowances and the 
current allowance of this respondent. This expendi- 
ture is also binding on the estate. Theorder of Krish- 
nan, J., fixing’ an allowance of Rs. 1,500. month t 
each patty... is not modified or set aside 
far.as this respondent is concerned, and hence the ex- 
penditure of Rs. 1,500 a month as allowance of this- res- 
ponder is binding on the estate and on the petitioner. 

oreover, thisrespondent was representing and manag- 
ing the estate during the period in question and had 
to maintain the status and expenditure incidental to the 
said position and hence the expenditure of Rs. 1,500 a 
month as the allowance of the respondent is reasonable 
and binding on the estate.” 


: > oS ne, . 

, It is clear I think that respondent’s counter- 
claim was put forward entirely on the 
strength of Krishnan, J.’s order and not on 
the gronnd that it represented the amount 
of maintenance due to her as of right. At 
the stage of argument in the lower Court, 
apparently, defendant’s Counsel raised for 

‘the first time this alternative basis for. the 
counterclaim. For the learned Subordinate 

Judge observes in para. 4 of his judgment: 

“It is contended that the first counter-petitioner (that 
is, this defendant) is entitled to maintenance out of the 
estate as the widow of a member of the plaintiff’s 
family.” 

_ And the learned Subordinate Judge dis- 
posing of this contention held that in accord- 
ance with the ruling in the Second Pittapur 
case (11), that the defendant was not entitled 
to maintenance outof the estate-as of right 
or bycustom. The question, therefore, arises 
whether this counterclaim by way of main- 
tenance can be canvassed on appeal The 
first point that would have to be decided, if 
the question was directly in issue before us 
is whether such a claim can be advanced 
‘in answer to an application for ‘mesné profits 
-under s. 144, Civil P. C. That I think is an 
atguable point. The decision of it would - 
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depend on whether the defendant’s claim 
arises from the same transaction as the plain- 
tiffs claim. And the crucial point would 
be, what is the transaction in the circumst- 
ances of the present case? Plaintiff claims 
the profits which accrued to the defendant 
while she was in possession of the estate. 
Defendant's counterclaim would presumably 
be that some of those profits would be pay- 
able to her even if she had not been in 
possession. We think there would be a 
reasonablé ground for argument, in defen- 
dant’s behalf, that her counterclaim arises 
in the same transaction as the plaintiff’s 
claim. It might possibly be held that the 
transaction consisted in the enjoyment by the 
defendant of the whole profits of the estate 
during a period when she was, independent 
of her position as owner in possession, entitled 
to part of those profits. I do not think it 
necessary, however, to record a finding on 
this question as the set-off by way .of main- 
tenance was not properly raised and-adjudi- 
cated upon in the lower Court and is not 
properly before usin appeal. Assuming that 
the defendant is entitled to maintenance, the 
question, how much she is entitled to under 
‘that head remains to be tried and decided. 
In the result, therefore, I find that none 
of the. objections raised on behalf of the 
defendant either in the lower Court or 
newly in this appeal can validly affect the 
plaintiff’s right to recover from the defen- 
dant by way of restitution, under s. 144, 
Civil P. C., the sum of Rs. 1,30,476 which 
the. defendant received as profits of the 
estate during the time she was in posses- 
sion under the decree which has been re- 
versed. In this judgment throughout I have 
referred to the amount of profits as 
Rs. 1,30.476. That.is-the actual amount, I 
should explain that in her abstract of ac- 
counts the defendant put it at Rs. 1,19,264. 
See Item No. 23 of that statement, in which 
she calls it her “allowance”. .That is a falla- 
cious figure. Defendant arrives at it by debit- | 
ing herself with Rs. 11,212 (see Item No. 22) 
which she sets down as having been paid ` 
by her to the plaintiff. But she never paid 
this sum to the plaintiff. The debit entry is 
sought to be explained in the following 
manner: At the date of the appellate decree ` 
plaintiff owed to defendant a certain sum 
for money which he had recovered from her 
as costs awarded to him by the Court of 
first instance. And he also became liable 
by the appellate decree to pay to the defen- 
dant a certain sum as costs. These two 
sums “added together come to Rs, 11,212.. 
Defendant on the other hand had, as already 
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explained, to pay: to the'plaintiff large sums March 30, 1928, the High Court reversed the 


under the order. of this Court Ex. Bas well 
as an allowance of Rs. 500 a month. B: 
entering on the debit side Rs. 11,212 defen- 
dant professes to have ,adjusted the money 
due to her by the plaintiff pro tanto against 
the money she had to pay the plaintiff. But 
she has done nothing of the sort. In order to 
effect that adjustment she would have to 
enter Rs. 11,212 also on the credit side of the 
account as having been received from the 
plaintiff. This she has not done. ‘In fact 
therefore she did not pay the. plaintiff this 
sum of Rs. 11,212. She put it in her pocket. 
The true figure of profits received by her is 
therefore Rs. 1,30,746. 

I would also observe before leaving this 
part of the case that if defendent's counter- 
claim for the profits of the estate or part of 
them whether on the ground that she is 
entitled to them as allowances’ under the 
orders of this Court or as: maintenance due 
to her as a co-parcener’s widow is to be en- 
tertained, the money which the defendant 
owes the plaintiff as arrears of allowances and 
as allowance directed to be paid'by her to 
the plaintiff_—which is Rs. 26,000—should 
be taken into account. He who seeks equity 
should do equity. In accordance with the 
. opinions expressed above I think this appeal 
should succeed and that the plaintiff is entitl- 
ed R recover Rs. 1,830,476- from the'defen- 
dant. tS 

(On account of difference of opinion be- 
tween Burn and Stodart, JJ., the case was 
referred to Wadsworth, J.) > . - 

Wadsworth, J.—This appeal raises a 
question of restitution’and has been referred 
to me on a difference of opinion between 
Burn and Stodart, JJ., on two points: (1) The 
question of the applicability of s. 144, Civil 
P. C., and (2) the question of the liability 
of the defendant’s legal representative (res- 
pondent No. 1 heréin) to make a restitution, 
if s. 144, Civil P. O., applies. | 

The facts of the case have been fully set 
forth in the judgments of my learned bro- 
thers and it is unnecessary to repeat them at 
length. The essential points are that the 
plaintiff sued for possession of'his estate from 
the husband of the present respondent No..1 
and in the Subordinate Judge’si Court he 
succeeded, the decree being dated Decem- 
ber 20, 1922. The defendant appealed to the 
High Court and in that appeal a Receiver 
was appointed who took charge of the estate 
in April 1923, the: plaintiff not having got 
‘possession meanwhile. The defendant died 
in 1925 and his widow (the present respon- 
dent’ No. 1) carried on the appeal. . On 


trial Court’s decree. The plaintiff preferred: 
an appeal tothe Privy Council .and:asked: 
that the Receiver should continue in posses-- 
sion of the estate. But this prayer was re- 
fused and the widow obtained possession: 
from the Receiver. On .November 1, 1932,. 
the Privy Council set aside the decree of the- 
High Court and restored the decree of the- 
Subordinate Judge. Immediately after this- 
decree was passed, respondent No. 1 was her- 
self appointed Recéiver pending receipt of 
the formal order in Council and the appel- 
lant got possession in March.1933.. The ap- 
pellant claims restitution in the shape of 
profits of the estate for the period from April 
1929, when respondent No. 1 took, possession 
from the Receiver, to December 1932, when: 
she was herself appointed Receiver. The 
profits of the estate, after allowing ordinary 
charges, amount to approximately Rs. 1,30,000: 
for this period. ? 
Respondent No. 1 contended, firstly, that 


‘there could be no order for restitution in 


the circumstances of the case, and secondly, 
that she was entitled to appropriate ‘the 
profits to the amount due.to her under the 
High Court’s orders whereby the Receiver 
was directed to pay to each party a monthly 
maintenance of Rs. 1,500 and she claims 
that she is entitled to set off, against the 
surplus, the amrears of this maintenance for 
the period during which the Receiver was in 
charge and a monthly allowance of Rs. 1,500 
for the period during which she herself had 
possession of the estate. It has to be observed 
that pending the appeal to the Privy Coun- 
cil, respondent No. 1 was required to pay a 
reduced maintenance of Rs. 500 per mensem 
to the plaintiff and she was directed to pay 
the arrearg due to him under the previous 
order as the balances in her hands permitted 
and she did in fact pay certain sums towards 
the arrears. 

The learned Judges who referred this 
appeal are agreed on certain points. They 
agree that the order of Krishnan, J, fixing 
for each party a monthly maintenance allow- 
ance of Rs. 1,500 cannot be regarded as any- 
thing more than a provisional arrangement 
to be in force during the pendency of the 


‘appeal. They are also agreed that the res- 


pondent cannot claim in these proceedings a. 
right to appropriate maintenance under any 
common law right which she may have, so ‘ 
that she must stand or fall by the order of. 
the High Court fixing her maintenauce. 
There is a.further fact which has to be stated. 
The suit originally included a claim for past 
and future mesne profits, but no issue. was - 
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framed in this respect and the trial Judge 
held that the claim for mesne profits had 
been given up. ` Before the High Court.there 
was a cross-appeal by the plaintiff on the sub- 
ject of mesne profits which was dismissed? 
The judgment:of the Privy Council does not 

. deal expressly with the claim fór mesne 

‘profits, but since the decree of the trial Court 
is restored, it must be taken that no mesne 
profits were awarded in the suit. 

- The view taken by Burn, J., is, firstly, that 
s. 144, Civil P. C., does not apply because the 
possession which respondent No. 1 got after 
the High Court’s decree was neither under 
that deerée nor properly consequential upon 
that decree ; secondly, that even if s. 144 
‘does apply, the most that could be claimed 
would be the restoration of any benefit accru- 
ing to respondent No. 1 on the basis of the 
continuance of the position which obtained 
immediately before the wrong decree was 
passed ; therefore one must postulate the 
‘continuance of the provisional orders which 
would justify the appropriation by respon- 
‘dent No. 1 of the amounts to which she was 
entitled under the orders, so that nothing 
would be left which could be called a benefit 
returnable ; and thirdly that the refusal of 
future mesne profits in the decree of the trial 
Court which the Privy Council has restored, 
bars the claim by way of restitution for any 
sum out of the profits of the eestate during 
respondent No. 1's possession. Stodart, J has 
taken a contrary view on all these points. 

I will deal firstly with the question of the 
applicability of s. 144, a matter which seems 
to be covered by the decision in Bisheshwar 
Pratap v. Chandreshwar Prasad (3), discuss- 
ed by both the learned referring Judges. In 
that case, a Receiver was appointed pending 
a suit for possession of land. After the decree 
the successful party obtained possession from 
the Receiver. The decree was reversed in 
appeal. The appellant applied for restitu- 
tion. Objection was taken that the appellant 
‘was not entitled to get the property back by 
way of restitution because it was the Receiver 
who had been dispossessed and not the ap- 
pellant. It was held’ that the appellant could 
get the property baek, since the possession 
‘of the Receiver was for the benefit of the 
person entitled to the property. Burn, J. 
‘distinguishes this case on the ground that the 

, wrong decree was actually executed and the 
Receiver was therefore dispossessed under 
that decree and he points out that there can 
be no doubt.that the order for restoration of 
posseesion was One properly consequential on 
the variation of the erroneous decree. He 
points out that in order to justify restitution, 
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it must be shown that property has been re- 
ceived by the decree-holder in execution of a 
wrongful decree or directly in consequence 
“of that decree. ` 

My learned brother holds the view that the 
possession obtained by respondent No. lin 
the present case was not possession in exe- 
cution of the decree, nor under. any explicit 
direction contained in the wrong decree and 
that it must therefore be held to be only 
indirectly consequential on the wrong decree, 
so that it cannot form the basis for an order 
for restitution. With the greatest respect, I 
find myself unable to agree with this con- 
clusion and Lam of opinion that Stodart, J. 
is right in holding that not only was the 
possession of the Receiver the possession of 
the plaintiff who is ultimately found enti- 
tled to the property, but also that the dis- 
possession of the Receiver was directly don- 
sequential on the wrong decree, Itis true 
that the High Courts decree merely re- 
verges the decree for possession given by the 
Subordinate Judge and it is true that res- 
pondent No. 1 got possession after some little 
delay as a result of the refusal of the appel- 
lant’s application to continue the Receiver 
pending the appeal to the Privy Council. 
But Iam unable to subscribe to the view 
that restitution should not be ordered unless 
the possession is got as a result of either the 
execution of the decree or an explicit order 
contained in the wrong decree. When, as 
in this case, the property in dispute is held 
by the Court’s Receiver, it is unnecessary 
for the decree to contain a direction to the 
Receiver to hand over the property to the 
successful party. The Receiver will auto- 
matically transfer possession to the party 
who succeeds in the suit and the fact that 
the transfer is made without the execution of 
the decree and without any explicit order 
in the decree, will not, tomy mind, alter 
the fact that possession is, in fact, given 
under the decrée. The surrender of posses- 
sion by the Receiver on the termination of 
the appeal isthe inevitable consequence of 
the decree passed in the appeal. It seems to 
me therefore with great respect that the 
distinction which my learned brother Burn, 
J.’seeks to apply in dealing with the case in 
Bisheswar Pratap v. Chandreshwar Prasad 
(3), is fallacious. - 

An attempt has been made before me to 
make a further distinction based on the 
ground that inthe Patna case the party 
who’ got possession under the. wrongful dec: 
ree could trace that possession to no other 
source.than the decree which was set aside, 
whereas in the’present case respondent No. 1 
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who succeeded in the High Court was the 
widow of the party originally in possession 
before the litigation started who had conti- 
nued in possession right up to the time when 
the Receiver was appointed. Itis argued 
therefore that respondent No. 1’s possession, 
obtained from the Receiver. was nothing 
more than the: restoration of the possession 
which her husband had before the appoint- 
ment of the Receiver. It seems to me that 
this argument is spacious. The point of time 
for determining a right to restitution is not 
the inception of the proceedings ‘resulting 
im the wrong decree, but the point of time 
immediately before the wrong decree. This 
is clear from the words “place the parties in 
the position which they would have occupied 
but for such decree.” They are not to be 
placed in the position which they occupied 
at the beginning of the litigation, but in the 
position which they occupied just before the 
wrong decree was passed. 

When once it is conceded, as I think it 
must be, that the possession of the Receiter 
at the time when the High Court’s decree 
‘was passed, was the possession of the plaint, 
iff who ultimately succeeded before the Privy 
Council, it does not seem to me to matter 
that the plaintiff did not get possession after 
the trial Court’s decree or that the defend- 
ant continued in possession up tothe time 
of the appointment of the Receiver. The 
important question is, who was in possession 
before the wrong decree was passed. The 
answer to that question is that the Receiver 
was in possession on behalf of the person 
who would ultimately be found entitled, 
that is to say, on behalf of the plaintiff. The 
Receiver surrendered possession to respond- 
ent No. 1, not because he had taken posses- 
sion from the original defendant, but- be- 
cause respondent No.1 had been declared 
entitled by the erroneous decree. Itfollows, 
therefore, that his possession, which was con- 
structively the possession of the plaintiff, 
terminated and the defendant got posses- 
sion directly in consequence of the erroneous 
decree of the High Court, reversing ‘the trial 
Court's decree. It seems to me, therefore, 
that s. 144, applies in terms and that the 
plaintiff is entitled to claim restitution of 
any profits realized by the defendant's legal 
ropresentative which can be called properly 
consequential upon the wrong decree, -unless 
the defendant’s legal répresentativé is en- 

` titled to resist the claim either by showing 
that she has a superior claim to those profits 
or by showing that the plaintiff’s claim is 
barred by reason of the failure to establish 
his right to future profits in the trial Court. 
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This leads to the next question as to the 


extent of the defendant’s legal representa- 
tive’s liability by way of restitution and 


* involves a consideration of the precise mean- 


ing of the words “place the parties in the 
position which they would have occupied 
but for such a decree,” occurring in s. 144, 
Civil P. C. It seemsto me that there are 
three possible ways of interpreting these 
words. The words might mean that the par- 
ties are to be put in the position they would 
have -occupied had.the right decree been 
decree; or, 
secondly, they may mean that the parties 
are to be put in the position that they would 
have occupied had no decree at all been pass-- 
ed; or the words may mean simply that the 
parties are to be put in the position which 
they would have occupied had it not been 
that a wrong decree had been passed. It 
seems to me that the last interpretation 1s 
the correct one. There is nothing in the 
words of s. 144 to justify the conclusion 
that it was the intention of the Code to 
give to the person claiming restitution any 
better position than that which he occupied 
at the time when the wrong decree was 
passed and this is what has to be inferred 
if we are to take it that he has to be put in 
the position which he would have occupied 
had the right decree been passed. Similarly 
I do not thinks that it can be Said that the 
person claiming restitution must base bis 
claim on the theory that he is entitled only 
to what he would have got had there been 
no decree at all and -had the proceedings 
been pending right up to the time when the 
final decision set the matter at rest. It 
seems to me to be going too far to postulate, 
for purposes of restitution, the continuation 
of the proceedings until terminated by the 
right decree, more especially if-we are to 
postulate also the continuation of all inci- 
dental orders passed during the pendency 
of those proceedings. The correct procedure 
seems to me to be to take the position as it 
stood immediately before the wrong decree, 
to find out what would be the position of. 
the ultimately successful party as on that 
date, having regard to the fact that the pro- 
ceedings terminated and to award to the 
successful party restitution in the shape of 
any profits wrongfully received under the 
erroneous decree or aS a direct consequence 
thereof. < i 

In any view, it seems to me that itis 
impossible to hold on the facts of the pre-. 
sent case that the defendant’s legal repre- 
sentative would be entitled to appropriate 
the whole of the amounts due to her both 
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for arrears and for future maintenance on 
the basis of the continution of the provi- 
sional orders passed pending the High Court 
appeal, without regard to the fact that those 
orders recognized similar rights in the plain 
tiff. But I am of opinion that the correct 
view is that which has- been taken by my 
learned brother Stodart, J., namely, that one 
must regard the possession of the Receiver 
immediately before the erroneous decree as 
the. possession of the plaintiff who is found 
ultimately to be entitled, one must treat these 
provisional orders passed purely for the pur- 
pose of appeal before the High Court as 
having terminated on the termination of that 
appeal and one must award to the plaintiff 
the profits wrongfully received by the de- 
fendent’s legel representative as a result 
of the dispossessicn of the Receiver, as 
representing the plaintiff, without any adjust- 
ment in respect of payments which could 
-Only be made on the assumption of the con- 
tinuance of the provisional orders, which 
automatically came to an end on the termina- 
tion of the appeal before the High Court. 
That ‘is to say the plaintiff is entitled to res- 
titution on the basis of the position immediate- 
ly before the wrong decree and on the as- 
sumption that orders made with reference to 
the pending appeal came to an end on'the 
termination of that appeal. 

There remains the -questien whether the 
plaintiff’s claim to restitution is barred by 
reason of his failure to get a decree for 
future mesne profits in the original Court. 
On this part of the case, the respondent 
relies on the decision in Bhimana Gowd v. 
Siddalingana Gowd (17) which was to the 
effect that when ina suit for partition and 
possession, there was no prayer for mesne 
profits, mesne profits could not be‘claimed by 
way of restitution when the original order, dis- 
possessing the claimants, was set aside. This 
decision would be authority for the view that 
the plaintiff could not claim by way of res- 
titution mesne profits for the period anterior 
to the date on which the Receiver got posses- 
sion constructively for the plaintiff. But 
when the Receiver got possession, there was 
really. no scope for any execution by the 
plaintiff either in respect of possession or in 
respect of profits. Thereafter the possession 
of the Receiver was the possession of the 
plaintiff and no question of future mesne 
profits could arise. 

The High Court having passed an erro- 
neous decree as a result of which the 
Receiver was dispossessed and respondent 
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No. 1 was put into possession the profits- 
which accrued to the defendant’s legal repre- 
sentative as a result of this erroneous decree- 


“are not, in my opinion, profits which could 


have been claimed in the original suit. They 
were profits flowing directly from the erro- 
neous appellate decree, recoverable only by’ 
restitution and not such as could have been 
foreseen in drafting the.original plaint. The 
position is just- the same as it-would have 
been had the plaintiff executed his decree 
and got possession during the pendency of 
the High Court appeal and been dispossessed 
aS a consequence of his failuré in that ap- 
peal. After such dispossession, profits accru- 
ing to the defendant’s legal representative- 
would not be recoverable as future mesne 
profits claimed in the suit, but by way of 
restitution owing to the wrongful decree. It 
seems to me therefore that there is no bar to- 
the plaintiffs claim by reason of his failure 
to get .a decree- for future mesne profits be- 
fore the trial Court. In the result therefore 
I find,;agreeing with my learned brother: 
Stodart, J., that the appeal must be allowed: 
and, the plaintiff be given a decree for res- 
titution of a sum of Rs. 1,30,476 from the de- 
fendant’s legal representative with costs. 


throughout. No reliefis granted against the 

‘sureties in this application. _Advocate’s fee 

Rs. 500. ae Lo 
N.-D. Appeal allowed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 538 of 1940 — 

: June 26, 1940 | 
DERBYSHIRE, O. J. AND B. K. MUKHERJEA, J. 
MAHENDRA NATH SARDAR AND 

ANOTHER— PETITIONERS A 
versus 
‘KALIPADA HALDAR AND OTHERS 


: — OPPOSITE PARTY 

Bengal Tenancy Act (VIII of 1885), s. 26-G—-Held 
on construction that mortgage was not usufructuary 
but one by conditional sale—Usufructuary mortgage 
—Mortgagor representing that holdings. mortgaged 
were mokarari—If estopped from saying that holdings 
are occupancy. 

Held, on construction of the mortgage-deed, that the 
mortgage was not ausufructuary mortgage as contem- 
plated by s. 58 (d), T. P Act. Although the mort- 
gagees were given possession of the mortgaged prop- 
erties and they were entitled to appropriate the rents. 
and profits towards the interest due, yet the essen- 
tial element of a usufructuary mortgage was wanting, 
namely thatthe thortgagee would retain possession of 
the properties till the mortgage money was paid. The 
‘transaction was substantially a ‘mortgage by condi- 
tional sale though certain rights of a usufructuary 
mortgage were also given to the mortgagees. The-ex- 
pressions kot kobala and saf kobala which were used . 
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in the document were quite sufficient to show that the 
mortgage was by conditional sale. 
. Where a mortgagor executing a usufructuary mort- 
gage represeuts to the mortgagee that the properties 
mortgaged were mokarart holdings held by him ata 
fixed rent, he is not estopped from saying that these 
were occupancy holdings which would attract the ope- 
ration of s. 26-G, Ben. Ten. Act. 


“CO. Rule from the order of the Sub-Judge, 
Third Court, 24-Pargana at Alipore, dated 
March 26, 1940. 


Mr. Prafulla Kamal Das, for the Peti- 
tioners. 

Mr. Abinash Chandra Ghose, for the 
Opposite Party. 


B. K. Mukherjea, J.—Thisrule is direct- 
ed against an order of the Subordinate Judge, 
Third Court, Alipore, dated March 26, 1940, 
made in a proceeding under s. 26-G (5), Ben. 
Ten. Act. The petitioners are the mortgagees 
under a mortgage-deed executed by opposite 
party No. 3 on behalf of herself and her two 
sons, the opposite parties Nos. I and 2, who 
were then minors‘in April 1923. The case 
of the opposite parties was that it wasa 
usufructuary mortgage and they presented 
the application for restoration of the mort- 
gaged properties under s. 26:G (5), Ben. 
Ten. Act, on the ground that more than 
fifteen years having elapsed from the date 
of the registration of the instrument the con: 
sideration of the mortgage was extinguished. 

The mortgagees resisted the claim substan- 
tially on two grounds: It was urged in the 
‘first place that the mortgage was one by con- 
ditional sale and not a usufructuary mortgage 
and as such the provisions of s. 26-G (5) Ben. 
Ten. Act, were not applicable. The second 
point taken was that the mortgagors having 
represented to the mortgagees that the proper- 
ties mortgaged were mokarari holdings held 
by them at a fixed rent, they were estopped 
from saying that these were occupancy hold- 
ings which would attract the operation of 
s. 26-G, Ben. Ten. Act. Both the defences 
avere negatived by the learned Subordinate 
Judge who allowed the application of the 
opposite parties for restoration of possession 
of the mortgaged properties. It is against 
this order that the present rule has been 
obtained. The learned Advocate who appears 
for the petitioners has challenged the pro- 
priety of the decision of the trial Court on 
both these points. 

As regards the first point it is conceded 
on both sides that the mortgage in dispute 
could not rank as a complete usufructuary 
mortgage as clefined in s. 3 (3), Ben. Ten. Act. 
‘The only question is whether it is a usufrus- 
tuary mortgage at all and the document 
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being executed prior to the commencement of 
the Ben. Ten. Amendment Act of 1928, could 
, take effect as a complete usufructuary mort- 
gage under the provisions of sub-s. (1) (a) 
‘of s. 26-G. In the document itself the parties 
described it as a. mortgage by conditional 
sale and the expression “kot kobala” is used 
throughout the instrument. The mortgagors 
purported to execute vhe mortgage by condi- 
tional sale in respect of their share of the 
mortgaged properties to secure an advance 
of Rs. 1,400 only. The possession of these 
properties was delivered over to the mort- 
gagees and the stipulation was that they 
would enjoy the usufruct of the land and 
credit the same towards the interest due on 
the mortgage bond. The document mentions 
a due date which was the end of Chaitra 1338 
B. S. and the mortgagors promised to pay 
the entire mortgage debt within that time 
upon which the mortgaged properties would 
be released to them. Then there appears a 
clause which runs as follows: i 
“If we make default in paying you the principal 
sum on or'before the due date aforesaid, viz., within 
the month of -Chaitra.-. 1338 B. S. on expiry of the said 
due date you will be entitled to foreclose -the mort- 
gage and this conditional sale will thereupon ripen into 
an absolute sale and in that event you, your sons, grand- 
sons and other heirs, your assigns will have title to .the 
properties and will possess the same in great: felicity 
and in any way you like.” 


Taking this” document as a whole I am 
unable to say that this is a usufructuary 
mortgage as contemplated by s. 58 (d), T. P. 
Act. It is true that the mortgagees were 
given possession of the mortgaged properties 
and they were entitled to appropriate the 
rents and profits towards the interest due. 
But the essential element of a usufructuary 
mortgage yas wanting, namely that the mort- 
gagee would retain possession of the proper- 
ties till the mortgage money was paid. The 
mere mentioning of a due date for payment 
is indeed not material and could be considered 
asa mere proviso for redemption, if the pro- 
vision was that in default of redemption 
the mortgagees would continue to hold 
the property and go on enjoying the same 
till the mortgage money was paid. In the 
document in dispnte not enly is there no such 
terms, but on the other hand the express 
provision is that in default of payment of 
the mortgage money within the due date, 
the mortgagee will be entitled to foreclose; 
the kot kobala would then ripen into a saf 

“kobala or an out and out sale. In my 
opinion the transaction was substantially 
what it purported to be, namely a mort- 
gage by conditional sale though certain 
Tight of a usufructuary mortgage were also 
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given to the mortgagees. I am not impress- 
ed by the argument of Mr. Ghose that 
the document could not be construed as a 
mortgage by conditional sale, because 
there are no express words of transfer in the 
document showing that the mortgagor osten- 
sibly sold the property to the mortgagees. 
The expressions kot kobala and saf kobala. 
which are used in the document are in my 
opinion quite sufficient for this purpose. It 
‘is a’ mortgage by conditional sale of the 
type mentioned in para. 1 of. 58'(c), T. P. 
Act, where in default of payment of the 
mortgage money within a certain date the 
sale becomes absolute. Be NG 

So far as the second point is concerned, we 
are not inclined to disturb the finding ofthe 
Subordinate Judge’ on this point and hold 
that there was any estoppel to preclude 
the mortgagor from showing that the hold- 
ings were: really occupancy holdings. The 
Rule however must succeed on the first 
ground. The result is that the Rule is made 
absolute, the order of the Subordinate Judge 


is set, aside and the application for.restoration - 


of the mortgaged properties made-by opposite 
parties:Nos. 1 to 3 is dismissed. : Wé make 
no oider as to costs in this Rule. 
Derbyshire, C. J.—I agree. 
S. Rule made absolute. 
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BOMBAY HIGH COURT 
Civil Application No. 392 of 1940 
November 21,1940 . 
BROOMFIELD AND MACKLIN, JJ. 


NAGAPPA CHANNAPPA TAMBRALI 


7 —APPLICANT 
Versus f 
RAMSING JESSASING AND ANOTHER — 
OPPONENTS 


Civil Procedure Code (Act V of 1908), s. 10— Stay 
of suit filed on original side of High Court pending 
decision in previous suit filed in motussil—Procedure 
—Application to be made on original sidé to Judge 
trying suit, i 

The proper and convenient procedure to stay & suit 
which has been instituted on the original side of the 
High Court until the decision of a previously institut- 
ed suit in the mofusst Court, is to apply under s. 10, 
Civil P. C., on the original side of the High Court to 
the Judge trying the suit and not on the appellate 
side. 

The Judge on the original side can, if necessary, 
restrain the parties from proceeding with the suit in 
the mofussil Court. If the Judge declines to make an 
order under s. 10 an appeal would then lie to an Ap- 
pellate Bench. 53 Ind. Cas. 518 (1) and 143 Ind. Cas. 
806 (2), relied on, ©. A. No. 672 of 1938, explained. 


Messrs. G. N. Thakor and T. N. Wala- 
valkar, for the. Applicant. í 
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Mr. F. J. Coltman, for the Opponents. 

Broomfield, J.—This is an application 
under s. 10, Civil P. C., to stay a suit which 
e'has been instituted on the original side of 
this Court until the decision of a previously 
instituted suit in the Sholapur First Class 
Subordinate Judge’s Court. Mr. Coltman who 
appears for the opponents has taken a pre- 
liminary objection that the application should 
be made on the original-side. We think 
-he is right. He relies on r. 344 of the High 
‘Court-Original Side Rules. But in our opi- 
nion the matter is made sufficiently clear by 
the language of s. 10 itself. The section pro- 
vides that no Court shall proceed with the 
trial -of any suit in which the matter in 
issue is also directly and substantially in 
issue ina previously instituted suit between 
the same parties. It is a reasonable inference 
in our opinion that an application asking the 
Court not to proceed with the trial should 
“normally be made to the Court which is 
actually seized of the case. According to my 
experience that is also in accordance with the 

general practice. | 6 
> Mr. Thakor for the applicant says that sọ 
far the case has not been assigned to any 
particular Judge on the original side. But 
in due course the assignment will be. made 
and when it is made his client can apply. As 
held in Mulchand Raichand v. Gill & Co. (1) 
the Judge on -the original side could, if 
necessary, restrain the parties from proceed- 
ing with the suitin the mofussil Court. If the 
Judge declined to make an order under s. 10 
an appeal would then lie to an appellate Bench 
as held in Jivanlal Narsi v. Pirojshaw 
Vakharia & Co. (2). Mr. Thakor has relied 
on a case, C. A. No. 672 of 1939, decided on 
1940, by . Broomfield and 
Macklin, JJ., Lachmandas Tulshiram v. 
Buckingham . and Carnatic Co., Ltd. in 
which. my learned brother and myself held 
that an appellate side Bench of this Court 
has power under s. 24 of the Code to trans- 
fer a suit pending on the original side of the 
‘High Court for trial to a Court in the mofus- 
sil. In coming to that conclusion we were 
partly influenced by the fact that there was 
a precedent, whereas in this case no prece- 
dent has been referred to, and we were also 
impressed by the circumstance that it is at 
least doubtful whether a Judge on the origi- 
‘nal. side would have power to make the order 
of transfer which we were asked to make 
‘under s. 24. It is unnecessary, however, to 


> (1) 44 B 283; 53 Ind. Cas. 518; A I R1920 Bom, 
296; 21 Bom. LR 963. 

(2) 57 B 364; 143 Ind. Cas. 806; A IR 1933 Bom, 
85; 35 Bom. L R15; Ind. Rul. (1933) Bom, 285. 
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decide whether we ‘have or have not. juris- 
diction to make the.order which. we are asked 
to make in the present case, because we are 


quite satisfied that even if we have jurisdic-* 


tion, we ought not to exercise it. We con- 
sider that the proper and convenient proce- 
dure is that the application should be made 
on the original side to the Judge trying the 
suit,and we apprehend that all sorts of difficul- 
ties might arise if applications of this kind 
were to be entertained on the appellate side. 
For these reasons we discharge the rule with 
costs. 


3. ae Rule discharged. 


CALCUTTA HIGH COURT 
ee Civil Rule No. 757 of 1939 
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B. K. MUKHERJEA AND MOHAMMAD , 
: AKRAM, JJ. 
Babu DHIRENDRA NATH ROY" 
—LaxpLorp—PETITIONER | 
i Versus es 
‘ISJETALI MIAH, Avorion-Purcuaser 
AND OTHERS—OPPOSITE ` 


PARTY. 

Bengal Tenancy Act (VIII of 1885), ss. 26-J, 18 
(1) (i)—Recovery of transfer-fee by landlord must be 

_ by application—Rights under s. 26-J accrued before 
its repeal—If can be enforced by application under 
s. 26-9 read with s. 188 (1) (i) even after their-repeal 
—Bengal General Clauses Act (I_ of 1899), ss. 8, (8) 
(e)—Words ‘instituted, continued or enforced ’’ ins. 8 
(e), interpretation—S. 8, construction of—Rights in 
respect of transactions completed prior to repeal saved 
—Kemedies in respect of such rights are also saved— 
Interpretation of Statutes—Enactment altering pro- 
cedure but not affecting ‘substantive rights—New pro- 
cedure, if retrospective. 

The recovery of the balance of transfer fees by the 
landlord must be by an application and not by a 
suit. ; 

[Case-law relied on.] 


A right acquired by the landlord under s. 26 (J) of ° 


“the old Ben. Ten. Act to recover the balance of land- 
lord’s fees and compensation before the repeal of the 

section by Act VI of 1938, can be enforced by an 

application under s. 26-J read with s., 188 (1) (4) even 

after the repeal of those sections. 186 Ind. Cas. 349 

(7), approved, 186 Ind. Cas. 589 (10), distinguished. 

The words “instituted, continued or enforced ’’ in 

s. 8, cl. (e), Ben. General Clauses Act are to be taken 

with each of the words ““ investigation, legal proceed- 

ing or remedy ” so far as they seem to be appropriate. 


Section 8, Ben. General Clauses Act contemplates a . 


case where the repealing enactment repeals.a substantive 


. Tight as well as the procedure by which it was enforced, . 


. and in such cases if the, rights are saved in respect of 
transactions completed }rior to the repealing of the 
statute, the remedies in respect of such rights as laid 
down inthe repealed statute are also saved and the 
litigant can institute or continue ‘proceedings in the 
same way for the enforcement of his rights as if the 
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repealing Act had not come into force. In re Hale's 


Patent, (9), referred to. 

Where an enactment merely alters the procedure, 
without altering the substantive rights of the parties, 
the new procedure would bé retrospective in its opera- 
tion, and would extend to rights which had accrued 
before the changes were made. 


C. Rule issued from an order of the Second 
Court, Munsif, Jhenidah (Jessore), dated 
March 27, 1939. 

Messrs. Hemendra Chandra Sen and Sais 
lendra Nath Mitra (Jr.), for the- Petitioner. 

Syed Farhat Ali, for the Opposite Party. 


B. K. Mukherjea, J.—This rule is direct- 
ed against an order of the Munsif, Second 
Court, Jhenidah made in a proceeding under 
s. 26-J., Ben. Ten. Act. The petitioner be- 
fore.us is the landlord and there was an 
occupancy holding owned by opposite parties - 


_Nos. 2 to 7 who held the same as tenants . 


under the petitioner. A two-thirds share of. : 
this holding was put up to sale in execution: 
ofa money decree obtained by a. creditor 
against the tenants and it was purchased by 
opposite party No. 1. In the sale certificate 
the holding was incorrectly described -as 
mokarart and on that footing the purchaser 
deposited only Re. 1 as landlord’s fee. Ngo- 
tice of the sale was served upon the peti- 
tioner unders. 26 (E), Ben. Ten. Act, on 
January 12, 1937. On August 24, 1938, the 
petitioner applied to the Munsif, Second 
Court, Jhenidah for recovery of the balance 
of landlord’s fee together with compensa- 
tion under s. 26 (J), Ben, Ten. Act, as it 
stood prior to its being repealed by the 
amending Act in 1938. The amending Act 
came into force on August 18, 1939, just six 
days before the application was presented. 


- The Munsif was of opinion that the peti- 
_ tioner had the rightto recover the balance 


of landlord’s fees, but his remedy layin a 


_suit and not by an application under s. 26. 


(J), Ben. Ten, Act, which was repealed by 
Act VI of 1938 and was not in existence at 
the date when the application was made. It 


. is against this order that the present rule 


has been obtained. It is not seriously dis- 
puted before us that the petitioner, acquired 
the right under s. 26 (J)of the old Act to. 


- recover the balance of fandlord’s fees and 


compensation from opposite party No. 1 as 
as soon as the holding was sold with an 
erroneous description that it was a mukarari 
tenancy, and a corresponding liability was. 
imposed upon the purchaser at the same 
time to pay the money. .Section 26-J stood 
repealed onand from August 18, 1938, but 
there is nothingin the repealing Act which 
would show that the Legislature intended to 
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‘take away or impair any vested right that 
had already accrued under the repealed 
‘section. The question that has been pressed 
-for our consideration is, whether the remedy 
by way of an application was still open te 
the landlerd, or was he bound to enforce his 
right by means of a regular suit ? : 
Section 26-J, as it stood before Act VI of 
1938 was passed, simply defined the rights 
cof the landlord to recover the balance of 
Jandlord’s fees, and compensation in cases 
‘when an cecupancy holding was sold with 
a false description that it was a permanent 
tenure or a holding at fixed rates. The sec- 
tion itself did not Indicate as to how the 
‘right was to be enforced, and if the matter 


“stood there, in my opinion, the conclusion . 


would have been irresistible that the re- 
medy lay in an ordinary suit instituted 
under the provisions of the Civil P.C. The 
Legislature however while enumerating the 
acts which the law ‘authorizes co-sharer 
landlords to do, either acting together or by 
. an agent definitely spoke of an application 
under 8..26-J; Ben. Ten. Act. This provided 
or rather -implied -that the remedy of the 
‘landlord lay in an application and it was 
` held in -several -decisions of this Court that 
“bhe recovery of the balance of -transfer fees 
iby the landlord must be- by an application 
and not by a suit; vide Aghore Chandra 
Jalwt v. Rajnandini ‘Debi @l), Muhammad 
‘Ismail v. Lal Mia (2) and Mahaluxmi Bank 
Ltd. v. Abdul Khalequeé (3). These decisions 
I think could be supported on principle. It 
was Act IV of 1928, which for the first time 


. created the right in favour of the landlord, ` 


and if the Actitself provided as to how the 
right could be enforced, the remedy should 
. be deemed to be exclusive, and the ordinary 
‘right of suit must be held to “be barred. 
As Lord Tenterden, C. J., observed in Doe d. 
Bishop of Rochester v. Bridges (4), at p. 859: 

“Where an Act creates an obligation, and enforces 
‘the performance in @ specified manner, we take it to be 


- -a general rule that performance cannot be enforced in . 


any other manner. If an obligation is created, but no 
mode of enforcing its performance is ordained, the com- 
mon law may, in general, find a mode suited to the 
particular nature of the case." 

The same principle was enunciated by 
Wills, J. in Wolterhampton New Water- 
works Co. v. Hawkesford (5) and was fol. 

a) 36 C WN 924: 141 Ind. Cas. 842; A I R 1933 

"Cal. 283; 60 0 289; 58 C L J 484; Ind. Rul. (1933) Cal. 
185 


(2) -37 C W N 917; 148 Ind. Cas! 14; A I R 1933 Cal. 
781: GR C458 (1). i 
(3) 43 C W N 1046. 
C (1831) 1 B & Ad. 847 (859); 9LJ KB 1118; 35 
R R 483 


(5) (1859) 6O B (w s) 386; 28 LJ OP 242; 5 Jur, 
(xs) 1104;°7 W R 464; 120 RR 151, 
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lowed by the Judicial Committee in Attor- 
ney-General of Trindad and Tobago v. Gor- 
don Grant & Co., (6). Now both s. 26-3 as 
“well as s. 188, I (1) have been repealed by 
Act VI of 1938, and ifthe right which arose 
under the old law is not affected by the re- 
pealing statute, the question arises as to 
how the right could be enforced, after the 
-Tepealing enactment came into force. Mr. 
Sen argues that the remedy provided by 
the old Act was still applicable under s. 8, 
Ben. General Clauses Act, I of 1899, and in 
support of his contention he relies upon a 
decision of S. K. Ghose, J. in Rajendra Nath 
Nag v. Ashalata Debi (T), s. 8, General 
Clauses Act (Bengal) runs as follows : 

“Where this Act, or any Ben, Act, made after the 
commencemeut of this Act repeals any enactment 
hitherto made or hereafter to be made, then unless a 
different intention appears, the repeal shall not— 

(c) affect any right, privilege, obligation or Liability 
acquired accrued, or incurred under any enactment so 
repealed ; or : Ê 

(d) affect any penalty, forfeiture or punishment in- 
curged in respect of any offence committed against any 
enactment so repealed or i 

Ce) affect any investigation, legal proceeding or re- 
medy in respect of any such right, privilege, obligation, 
liability, penalty, forfeiture or punishment as afore- 
said; and any such investigation, legal proceeding or 
remedy may be instituted, continued or enforced, and 
any such penalty, forfeiture or punishment may be 
imposed, as if the repealing Act had not been passed.” 


Mr. Sen argues that as the right which 
arose under s. 26 (J) of the old Ben. 
.Ten, Act is not affected by the repealing 
Act, any legal proceeding or any remedy 
in respect of such right is also not affected, 
‘and under the provision of the last clause _ 
in the section any such legal proceeding may 
be instituted, as if the old law was still in 
force. It has been argued on the other hand 
by Mr. Farhat Ali, who appears for the 
opposite party, that cl. (e) as well as the sub- 
sequent provision ins. 8 cannot apply to suits 
or proceedings which were started after the 
old Act was repealed. They refer only to 
pending litigations. He invites us to hold that 
the expressions ‘instituted, continued, or eù- 
forced’ occurring in the last clause of the 
section are to be taken distributively and 
should be predicated respectively of the 
words “investigation, legal proceeding, or 
remedy” mentioned at the beginning of the 
section; and they should not be read with 


` each of the preceding words. Any other con- 


struction, it is said, would offend the well 
known principle of law that nobody has a 
vested right in any particular form of proce- 
dure. This contention, though seemingly 


(6) (1935) A C 532; 153 L T 441; 104 LJP C82. 


(1) 430 W N 948; 186 Ind. Cas. 49° AI R 1940 
Cal. 86; I L R(1939) 2 Cal. 346; 12 R C471. 
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plausible, does not appear fo me to be sound. 
The effect of this coristruction would belo limit 
the section unduly, which is not warranted by. 
the express language used by the ‘Legislature. 
Clause (e) of s. 8 relates to investigation, legal 
proceeding, or remeédy in respect ofa right 
which is preserved under cl. (c), and cl. Ta) 
refers to any penalty, forfeiture, or punish- 
ment incureed in respect of any offence com- 
mitted against any enactment so repealed. 
The last clause combines both these matters, 
and from the distribution of verbs, as has 
been made by the Legislature itself, it would 
appear that whereas investigation, Te gal pro- 
ceeding, or. remedy could be instituted, con- 
tinued or enforced, the penalty, forfeiture or 
punishment could be ‘imposed’ as if the. 
repealing Act had not been. passed. 


` In my opinion, these words < “instituted, 
continued or enforced” are to be taken with 
each of the words ‘ ‘investigation, legal pro- 
ceeding or remedy” so far as they. seem: to 
be appropriate. If the strict interpretation 
suggested by the learned ‘Advocate for the 
opposite party is accepted, the result would 
be that whereas a suit could. only -be con- 
tinued and not instituted after the repealing 
Act. is passed, an investigation on: the other 
hand could be started, “but not continued 
after the old law has been repealed. I am 
also not impressed by the argument that the 
word “investigation” here refers to. a. pro- 
ceeding which is not judicialin its character. 
Tt is str enuously argued on behalf of- the 
opposite party that if under s. ‘8, Ben. Gene: 
ral Clauses Act, a-suit is allow ed to be. in- 
stituted as provided for under the old law, 
even after that law is. repealed, it would 
‘amount to giving a litigant a vested right in 
the procedure also ; avhereas it is. an “estab- 
lished principle that all changes‘in the pro- 
cedure are normally retrospective. This 
contention, in my opinion, seems to be en- 
tively misconceived. Where an enactment 
merely alters the procedure, without, alter- 
ing the substantive rights of the parties, the 
new procedure would be retrospective in its 
operation, and would-extend to rights which 
had accrued before the changes were made. 
As was observed by Lord Blackburn ‘in Gard- 
ner v: Lucas (8), at p. 603 : 

“Tt is perfectly settled that if the Legislature itong: 
ed to frame a new procedure that, instead of proceeding 
in this form or that, you should proceed in _ another 
‘and a different way; clearly then bygone transactions 
are to be sued “for and enforced according to the new 
form of procedure, Alterations inthe form of procedure 


are always retrospective, unless there 3s some good 
reason of other why they should not: be.” 


- (8) (1878) 3 A C 582, (6035. ~ 
. 194-85 & 66 
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‘In other-words, ifa -statute deals „merely 
with the procedure in. an action, and does 
not affect the rights of the parties, the new 
procedure will prima facie apply to-all such 
proceedings aś well as future. (Craies on 
Statute Law, p. 337). Section 8, Ben. Gene- 
ral Clauses ‘Act, in my opinion, doesnot con- 
template-a case where the procedure only 
is changed leavingthe rights of the parties 
intact. Clauses (e) and (e) of the section go 
together. Clause (e). refers only to the re- 
medial rights which arise in connection with 
substantive rights which are repealed by the 
new enactment but are saved under. cl, (c). 


‘In other words.s. 8 contemplates a -case 


where. the repealing enactment repeals a 
substantive-tight as well as.the procedure by 
which it was enforced, andin such cases if 
the rights are saved in respect of transactions 
completed - prior to the repealing .of.the 
statute, the remedies in respect of such rights 
as laid ‘down i in the repealed statute are also 


saved- and the. ‘litigant can institute or- con- 


tinue proceedings i inthe same way for the 
enforcement of his rights as if the repealing 
Act had not come into force. This, I believe, 
is-the true interpretation to be put upon the. 
provision of's. 8, Ben. General Clauses Act. 

This- -section is almost a reproduction -of 


s. 38 of the English Interpretation Act of .. . 


1889, and the principle embodied in the last 
clause is quite in accordance “with what has 
been laid down in well known English cases. 

In In re Hales Patent (9) there was a 
dispute regarding compensation to be paid 
for the use of a certain patent by the Govt. : 
Department. Under the Patents. and De- . 
signs Act “of 1907 such dispute was to be 
settled by ‘the Treasury. By the Act of 
1919 the «Court was substituted | for -the 
Treasury for the purpose of determining and 
settling such disputes. ‘Hale, the appellant 
in the case, made the application before the 
Court- after the new Act was. passed but it 
was held that the applicant’s proper remedy 
lay. in presenting his application to the 
Treasury, aS was provided in the Act-of 

1907. Sargeant, J., obrerved as follows : 

“No doubt “the general law is that, while rights are 
-not statutorily altered retrospectively, procedure -is, 
-apart from indications: to the contrary, altered retros- 
pectively ;but where rights and procedure are dealt `“ 
“with together in the way in which s. 8 of the Act of 
“1919 deals with them, the intention of the Legislature 
would seem fairly clear—namely that the old rights are 
-gtill-to be determined by the old tribunal under the Act ~ 
of 1907, and that only thenew rights under -the sub- 
stituted section are to be dealt- with by the tribunal 


-thereby substituted for the Treasury.” 


In the present case the rights of the peti- 
an 09802 Ch. SI, 3R P O 171; 64 B 7714; 36 
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tioner in the matter of recovery of landlord’s 
fees, when the holding was sold under -a 
false description, as well as the procedure 
for enforcing the rights were dealt with toge- 
ther in the old Act and as they have both 
been repealed and asthe right issaved in 
respect of antecedent transactions under 


el. (c) of s. 8, General Clauses Aci, the re- 


medy inmy opinion, is also saved under 
cl. (e) ; and as the landlord had the right of 
presenting the application under s..26-J of 
the old Act read with s. 188-I (2) I hold that 
the same ‘remedy is still open to the land- 
lord even after the passing of the amend- 
ing Act of 1938. In my opinion, the decision 
of S. K. Ghose, J:in Rajendra Nath Nag’v. 
Ashalata Debi (7), is correct. . The decision 
in Profulla Chandra v. Raj Mohan Das (10) 
which has been relied on by the opposite 
party refets to a proceeding under s. 26-F, 
Ben: Ten. Act, and is not directly in point. The 
result, therefore, is that this Rule is made 
absolute. The. order of the Munsif, Second 
Court, Jhenidah, is-set aside and the case 
is sent back to him in order that the appli- 
gation may be heard and decided on points 
othér than those dealt ‘with in his order. ` As 
the. petitioner was guilty ofinordinate delay 
in making the application, . I make no order 
“asto costs in this Court. ` 

Mohammad Akram, J.—I agree. 
<p Rule made absolute. 

(10) 48 C W N 1172; 186 Ind. Cas. 589; AIR 1940 
Cal, 81; 12 R C 502. aa 


“MADRAS HIGH COURT 
Appeal No. 17 of 1937 
T January 15, 1940 ` 
WADSWORTH AND PATANJALI SASTRI, Jd. 
Re. L: M. L. V. ALAGAMAT ACHI 
AND ANOTHER—ÅPPELLANTS 
oh . VETSUS 

Vr, Pr. M. PALANIAPPA CHETTIAR 
l AND ANOTHER— RESPONDENTS 

Hindu Law—Joint family—Business—Junior co- 
parcener participating in conduct of business—His 
personal . liabtlity—Whether extends to antecedent 
transaction—Principle of ratification, applicability 
of—Rule of estoppel, #f can give rise to partnership 
quod general public—Personal liability of junior co- 
-parcener, tf can be based on that ground. 

The whole question whether a co-parcener who takes 
part in the conduct of the family business is personally 
liable, and, if so, on what legal basis, is essentially one 
-of fact depending for its decision upon the nature and 
extent of participation as disclosed by the evidence in 
‘the particular case. If what the junior member is 
shown to have done in relation to the business is noth- 
ing more than what can reasonably be attributed to his 
interest inthe business as a member of the femily, 
.there will be no legitimate inference that he intended to 
undertake a greater liability as a partner in the busi- 
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ness and consequently no question of personal liability 
can arise. On the other hand, if the part taken’ by 
such member inthe management of the business goes 
beyond what can besufficiently explained by his inter- 
est in ib as an asset of the family, as for instance, 
when he joins in borrowing for the purposes of the 
business, it may afford ground for the conclusion .that 
he has become a partner so as to be personally answer- 
able for all the debts incurred in the course of the 
business including those which he did not join in bor- 
rowing, Without such definite and unequivocal 
consensual acts, no partnership relation | between 
members of a joint family can be implied from parti- 
cipation, however, active, in the conduct ofi the 
family business, a position which has received additional 
emphasis from the provisions of-s. 5, Partnership Act. 
But such liability does not extend, in either case, to 
antecedent transactions. 49 Ind. Cas. 220 (1) and 
Bala Venkata Sitarama Chettiar v. Sivagurunatha 
Chettiar (3), discussed, 179 Ind. Cas. 308 (4), relied 
on, 98 Ind. Cas. 257 (5), referred to. 

In holding a junior member of a family personally 
liable for a contract purporting to have been entered. 
into by the manager on the ground of ratification, it is 
important to bear in mind that the doctrine pre-sup- 
poses ability to adopt or repudiate the transaction in 
question’ and cannot properly be applied for this reason 
to dealings or transactions which under the Hindu Law 
the @o-parceners are powerless to disown, so ong as 
they continue to remain in the joint family, unless it 
can be shown that the manager pledged the individual 
credit of the junior co-parceners at the time when he 
received the deposits-in question and that the junior 
co-parceners having come to know of the transaction 
accepted of acquiesced in it. 174 Ind. Cas. 308 (4) 
and Chalamayya v. Varadayya (6), explained. [p. 
517, col. 1) 4 ' 

The rule of estoppel can only preclude proof of facts 
against individuals actually misled. It cannot give 
rise to a partnership quod the general public in the 
case of a joint Hindu family and hence the junior 
members participating in the conduct of the family 
business cannot be personally . liable merely on that 
groong. 162 Ind. Cas. 371 (2), not approved. [p. 516, 
col. 1J 4 
” A. against the decree of the Sub-Judge, 


Sivaganga, dated August 1, 1936. 


Mr. K. S. Sankara Ayyar, for the Appel- 
lants. l ae i 
Mr. N. G. Krishna Aiyangar, for the Res- 
pondents. i < a 


-Patanjali Sastri, J—This appeal arises 
out of a suit brought by the appellant for 
recovery of Rs. 5,982-14-9 from defendants 
Nos. 1 to3 personally and from the family 
properties of all the defendants. Defendant 
No. 1 is the father of defendants Nos. 2 to’4, 
and defendant No. 5 is the. son of defendant 
‘No. Is deceased brother. The defendants 
constitute a joint Hindu family of which de- 
-fendant No. 1 is the manager. The defen- 
-dants are Nattukottai Chetties and were 
carrying money-lending and banking busi- 
-ness under their family vilasam VR. PL. M.- 
at Rangoon and other places in Burma. The 
amount ¢laimed is said to be the stridhana 
money of plaintiff No. 1 deposited by her 
father, plaintiff No. 2 with defendant No. 1. 
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The Court below decreed the ¢laim against 
defendant No. 1 personally and ‘against the 
family properties of all the defendants’as it 
was a debt contracted by defendant No. 1 in 
the course of the family business. Not satisfi- 
ed with this decree, the plaintiffs have ap- 
pealed claiming a personal ‘decree also 
against defendants Nos. 2 and 3, the respon- 
dents herein, and-the.only question for deci: 
sion relates to their personal liability. 

Such liability is said to arise on the ground 
that, as sons of defendant No. 1, they were 
managing the family business jointly with 
him and must, by virtue of such participa- 
tion in management, be deemed to have 
pbécome partners. .A special ground of liabi- 
lity was also urged so far as respondent No. 1 
was concerned, namely that’he had expressly 
uhdertaken to pay the debt personally in 
certain letters written by him to.appellant 
No. 2. The learned Subordinate Judge 
found that all that was established by the 
appellants was that respondent No. 1 was 
Managing the business under a power-of- 
attorney dated July 13, 1931 executed in his 
favour by his father for a period-of three 
years thereafter; and that respondent No. 2 
‘was writing the accounts of the firm for some 
time and held, on these findings, the respon- 
dents could not ‘be said to have become 
partners or to have held themselyes out as 
such, so as. to be personally liable for the 
‘debts incurred in the course of the business. 
‘The learned Judge said nothing about the 
special ground urged as regards respondent 
No. 1, as the point was'apparently not raised 
before him. Some criticism was directed 
against the firiding that respondent No. 1 was 
managing the firm as under a power-of- 
attorney executed by defendant No. 1, and it 
‘was pointed out that the power-of-attornéy 
was not produced by the respondents. We 
‘are not prepared to attach any importance to 
the non-production of the power as the ap- 
-pellant’s own witness (P. W. No.-2) who was 
the agent of another Chettier firm in Rangoon 
which had dealings with the respondents’ firm, 
admitted that respondent No. 1 was acting as 
under a power executed by his father when 
he was managing the family business in 
“Burma.” But this is not, in our view, a 
‘material circumstance, for, we are clearly 
of opinion that even if he managed the firm 
in his capacity as a junior member of the 
family-interested in the business, no personal 
-liability could arise by virtue of such mange- 
ment, in the circumstances of this case. For, 
‘the deposits to which the suit relates, were 
‘all made prior to December 10, 1924 and duly 
stamped vouchers evidencing the terms of the 
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deposits including: the final- deposit: lettér 
(Ex. A, . dated. December.:11, 1930).on which: 

“the suit was brought, wete all executed fron 
time to time only by defendant No. 1, before 
the respondents began to participate in the 
conduct of the business in 1931. Assuming, 
therefore, that the-.respondents must be 
deemed to have become partners or to have 
held themselves out as such in relation to the 
family business in Burma by reason of such 
participation, they could not, in our opinion, 
be held to be. personally liable in respect of 
the pre-existing debts of the firm. 

_ On the question ‚oÊ personal liability. of 
junior members of a joint Hindu family for 
debts incurred in the course of family busi; 
ness on the ground of their participation in 
the conduct or management of it, the deci- 
sions of -this Court, to go no further, have 
been neither clear nor uniform. In Official 
Assignee of Madras v. Palaniappa Chetti (1), 

it was held by Wallis, C. J,, and Spencer, J. 
that the fact that the son had been assisting 
the father in the conduct of the business dur- 
ing his minority and had taken an active part 
in its management after attaining majority, 
did -not make the son: personally liable for 
obligations contracted during his minority, 
but that in respect of debts incurred since he 
attained majority such liability -arose by 
reason of his conduct in taking an active part 
in the business. Both the learned Judges 
were.of opinion that ss: 247 and 248, Contract 
Act, did not apply to the case, and based”. 
their conclusion apparently on the principles 
of Hindu Law. Sadasiva Ayyar, J. held that 
both by virtue of those sections and the 
rules of Hindu Law, the son was personally 
liable for all the debts of the. business in- 
cluding those contracted during his minority. 
This extreme view has never been followed 
in. this Court and may ‘be ‘left out of con- 
sideration. The other two learned Judges 
however have not clearly indicated on what 
legal basis personal liability in such a case 
rests—whether it is based on implied partner- 
ship or estoppel by holding -out or ratifica- 
tion. In Ramasami Chetty v. Srinivasa 
“Ayyar (2) the view is expressed that per- 


_ sonal liability where it arises in such cases, 


rests on the doctrine of holding out-and that, 
“a, partnership from the point of view of the 
general public comes into existehce;” ~<- - 
-It is however somewhat difficult to see 
how. the rule of estoppel which’ can, only 
(1) 41 AL 824; 49 Ind. Gas. 220; AIR 1919 Mad. 
690; 35 M L J.473; 24 M LT 216; 8 L W 530; (1918) 
“MW N 721. HAM pe Y ae hte bide Oe 
-(2)-70-M L-J 214; 162 Ind. Cas.-371; A-ER 1936 
Mad. 94; (1936) M W N 134;43 L.W. 487; 8R M 
982, wee AE Sees kna Tan gi E 
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preclude proof of facts against individuals 
actually misled, can give rise to a partner- 
ship quod the general public. On the other 
hand, in Bala Venkata Sitarama Chettier 
v, Sivagurunatha Chettiar (3), it was thought 
that according to the majority view in Oficial 
Assignee of Madras v. Palaniappa Chetti 
1), : 
| Mase they (i. e.,the junior members of the family) 


were partners, they cannot be made personally liable 
for the debts of the business,” 


and the case was sent down to the lower 
Court for a finding on that point. That 
Court having found that the junior mem- 
bers had taken an active part in the manage- 
ment of the family business, the case came 
up again before Coutts-Trotter, C.J. and 
Ramesam, J. who however would seem to 
vepudiate the doctrine of personal liability 
of a co-parcener arising out of an active 
participation in the family business, and 
refused to hold the junior members per- 
sonally liablein the absence of . 
“any other evidence of a consensual act whereby a 
definite new- relation other than that of members of a 
joint Hindu family trading together was created : 
Bala Venkata Sitaramd Chettiar v, 
Chettiar (3).” - 
It seems to us however that this diver- 
gence of opinion is more apparent than real, 
for we venture to think that .the whole 
question whether a co-parcener who takes 
part in the conduct of thé family business 
is personally Liable, and, if so, on what 
“legal basis, is essentially one of fact depend- 
ing for its decision upon the nature and 
extent fof participation as disclosed by the 
evidence in the particular case. If what the 
junior member is shown to have done in 
relation to the business is nothing more 
than what can reasonably be attributed to 
his interest in the business as a member of 
the family, there will be no legitimate in- 
ference that he intended to undertake a 
greater liability as a partner in the busi- 
ness. This is all, as it seems to us, that the 
learned Judges meant to affirm in the last 
mentioned case. On the other hand, if the 
part taken by such member in the manage- 
ment cf the business goes-beyond what can 
be sufficiently explained by - his interest in 
it as an asset of the family, as for instance, 
when he joins in borrowing for the pur- 
“poses of the business, it may afford ground 
for the conclusion that he has become a 
partner so as to be personally answerable 
for all the debts incurred in the course of 
the business including those which- he did 
not join in borrowing. “Without such defi- 
nite and unequivocal consensual acts, no 


(3) (1930) M W N 371, S 
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partnership relation between members of a 
joint family can, in our opinion, be implied 
from participation, however active, in the 
conduct of the family business, a position 
which has received additional emphasis from 
the provisions of s. 5, Partnership Act, which 
postulate the possibility of members of a joint 
family carrying on the family business with- 
out becoming partners therein in the legal 
sense of the term. Again,-the part taken by 
a junior member, while it may not be suf- 
ficient to justify an inference of partnership, 
may be such as to lead others to act on the 
belief that he is a partner, in which case the 
member will be precluded by the principle 
of estoppel from showing as against the per- 
son misled that he (the member) is notin fact 
a partner. Thus, in each case, the question 
is, as it seems tous, what is the proper in- 
ference to be drawn from the facts proved ; 
and as pointed out by Varadachariar, J. in 
Alagappa Chettiar v. Bank of Chettinad (4) 
af p. 954, the extent of the personal liabi- 
lity incurred by the member will vary accord- 
ing as it is found to arise on the one ground 
or the other. But what is important for the 
purpose of this appeal is, that such liability 
does not extend, in either case, to antecedent 
transactions. As observed by the same learn- 
ed Judge in the case referred to above : 

“Tf the liability, to be based on the doctrine of 
holding out it is obvious that such liability can arise 
only in respect of transactions subsequently entered 
into and on the faith of his conduct. Even if it 
should be held that by such participation the co-parcener 
becomes a partner in the business, it seems to us 
unreasonable to hold that-he thereby incurs a personal . 
liability in respect of the pre-existing debts of the 
business.”’ 

See also Russa Engineering Works v. 
Kanara Transport (5). The appellants next 
relied on the following observations in. 


- Chalamayya v. Varadayya (6) at p. 167: 


“No doubt where it is shown’ that the contract 
relied on, though purporting to have been entered into 
by the manager only, is in reality one to which the 
‘other co-parceners are actual contracting parties either 
because they had agreed, before the contract was 
entered into, to be personally bound’ thereby, or be- 
cause they, being in existence at the date of the con- 
tract and competent to enter into it, have subsequently 
duly ratified and adopted it, in that.case unquestion- 
ably every such co-parcener is absolutely responsible, 
Equally he would be responsible though he did not 
assent to the particular contract if there hed been such 
acquiescence on his part in the course of dealings, 
in which the particular contract was entered into, a 
to warrant his being treated in the manner as a con- 
tracting party.” : 


(4) (1988) 2 M L J 944 (954); 179 Ind. Cas. 308; 
-A I R 1939 Mad. 6; 48 L W 707; (1938)M W N 1194; 
11 R M 565. 
._ ©) 49 M 930; 98 Ind. Cas. 257; A I R 1926 Mad. 
ee 5SM LJ 506; (1926) M W N 825; 24 LW 
46, a 
- ©) 22M 16606);9M LJ 3... 
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`. Appellants accordingly ‘urged that the 
respondents must be taken by reason of their 
participation in the business to have “ratified 
and adopted” even the antencedent transac- 
tions in the business including the suit de- 
posit and that, in any case, there has been 
such “acquiescence” on, the part of the res- 
pondents in the course’ of the dealings had 
by the father as to warrant the respondents 
being regarded as contracting parties them- 
selves in respect of the suit deposit. Our 
attention was also drawn to the approval by 
Varadachariar, J. at pp. 955 and 956 of 
Alagappa Chettiar v. Bank of Chettinad (4), 
already referred to, of the observations in 
Chalamay, ya Vv. Varayya (6) quoted above. 
There is nothing in those observations which 
need arouse any dissent, for they do no more 
than envisage the possible application of the 
general principle of ratification by. adoption 
or acquiescence to this class of cases. The 
principle itself is simple and well known, but 
the difficulty arises, as with so many other 
priciples, in the application. In holding a 
junior member of a family personally liable 
for a contract purporting to have been 
entered into by the manager on the ground of 
ratification, it is important to bear in mind 
that the doctrine pre-supposes ability to adopt 
or repudiate the transaction in question and 
cannot properly be applied for this reason to 
dealings or transactions which under the 
Hindu Law the co-parceners are powerless to 
disown, so long as they continue to remain 
in the joint family. As pointed out in the 
very case in which these observations occur, 


when 

~ “the contract is of a character such as under the 
‘Hindu Law entitle the manager to enter into inde- 
pendently of the consent of the other members of the 
family so as to bind them thereby, then itis clear 
that the scope of the manager’s power is restricted to 
and does not extend beyond the family property 
(italics ours).”?. z- 


It would be wholly subversive of this 
well-established rule of Hindu Law to hold 
that a co- -parcener is personally liable on the 
ground of ‘ratification by acquiescence for 
the dealings of the manager in the ordinary 
‘course of family business. If it had been 
shown in this case that defendant No. 1 
pleged the individual credit the respondents 
at the time when he received the deposits in 
question and that the respondents having 
come to know of the transaction accepted or 
acquiesced in it, it might be possible to hold 
them personally bound on the principle of 
ratification ; but nothing of the kind has 
been proved or even suggested i in this case. 


We have therefore no hesitation in pees 


Ang this contention. 
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It remains to consider the special ground 
of liability urged with reference to respon- 
dent No. 1, namely a personal-undertaking to 
pay in consideration of the appellants’ for- 
learance to sue. Reliance was placed upon 
Exs. J., J-2 and D to show that when appel- 
lant No. 2 demanded the money and threa- 
tened to sue, respondent No. 1 wanted time 
for payment promising to pay the debt per- 
sonally and that in consequence the filing of 
the suit was delayed for over a year. We are 
unable however to read these letters as 
containing any undertaking by respondent 
No. 1 to pay the debt due to the appellants 
personally. The letters merely explained 
why there was delay in the payment of the 
debt and gave an assurance that as soon as 
conditions of trade improved, arrangement 
would be made to pay up thé debt. : 

Though written by respondent No. 1, the 
letters- bore only the family vilasam VR. 
PL. M. and were signed with an invocation 
of the family deity, the mode usually 
adopted for signing family letters in accord- 
ance with the practice prevailing among 
Nattukottai Chetties. The letters are thus 
consistent with respondent No. 1 having mere- 
ly affirmed the pre-existing liability of the 
family such as it was, and contain no indi- 
cation of his having undertaken any addi: 
tional or extended liability for the debt. 
Nor is there any definite request in any of 
them for grant of time for payment. The 
suit was, no doubt, brought more than a 
year after the latest of them, namely Ex. D, 
but it does not appear that this delay was 
due to the appellants’ having granted any 
time for payment. Appellant No. 2 who was 
examined as P. W. No. 1 does not say that 
time was granted in compliance with the 
request of respondent No. 1; nor was such a 
thing suggested in the cross-examination of 


- respondent No. 1. On the other hand, the 


allegations in para. 7 of the plaint that ‘‘On 
several dates after the said date (that is 


.after Ex. D) both personally and through 


agents demands were made on the defen- 
dants and a demand was made lastly on 
June 30,1934, all to no purpose,” are plainly 
destructive of any suck suggestion. The 
appeal fails and is dismissed with costs. 
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‘LAHORE HIGH COURT 
Letters Patent Appeal No. 158 of 1939 
March 28, 1940 
TEK CHAND AND DALIP SINGE, JJ. 
JAGAT SINGH AND OTHERS— . 
PLAINTIFFS—ÅPPELLANTS 


versus 
DISTRICT BOARD, AMRITSAR— 


DEFENDANT— RESPONDENT 

Hasement—Punjab—Licensee acting on license 
building works of permanent character—License, if 
tan be revoked at option of licensor even on payment 
of compensation. 

If the licensee acting upon the permission granted, 
has executed a work of a permanent character, and has 
incurred expenses in its execution it is not open to the 
licensor to revoke the license at his option and resume. 
the land even on offer of compensation. This rule being 
in consonance with equity, justice and good conscience 
should be given effect to in provinces like the Punjab, 
where the Hasements Act isnot in force. 186 Ind. Cas. 
890, affirmed. 

: [Case-law discussed.} 


“ L.P. A. from the judgment of Mr. Justice 
Bhide, Reported in 186 Ind. Cas. 890. 

Mr. Barkat Ali, for the Appellants. 
` Mr. Kishan Chand, for the Respondent. 


Tek Chand, J.—This appeal has arisen 
“from a suit for possession of 3kanals and 
19 marlas of land in Mauza Raya, District 
Amritsar, instituted by the plaintiff-appellant 
against the respondent, the District Board of 
Amritsar. It was alleged in the plaint that 
the plaintiffs are the owners ef the land, that 
1l years ago they had given it temporarily to 
the District Board, Amritsar, for the purposes 
of an agricultural farm attached to the Board 
School at. Raya on the condition that they 
would be entitled to resume possession at 
their option, at any time they liked. They 
zaverred that they required the land for their 
own purposes.and had demanded possession 
from the District Board but the latter had 
‘refused to surrender it. The defendant 
Board resisted the suit on various grounds. 
Jt was denied that the land had been given 
‘temporarily to the defendant and could be 
-resumed by -the plaintiffs at their pleasure. 
-On the other hand, it was pleaded that the 
:plaintiffs had gifted the land to the Board 
‘for the purpose of an agricultural miniature 
.farm. attached to fhe school. It was further 
alleged that in order to make the land fit 
for use asa farm the Board had spent 
large sums ‘of money on constructions,of a 
permanent character including a well, 
boundary wall and a pucca gate and that 
the plaintiffs never objected to these con- 
structions and, therefore,.they were estopped 
from maintaining the suit. - 


not been given temporarily to the defendant 
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‘dismissed the appeal, leaving the parties 
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but there was an out-and-out gift for the pur- = 


pose of starting a miniature farm, and that 
as the land was being used by the defendant- 
for that purpose the plaintiffs were not entitl- 
ed tò recover possession at their pleasure. 
He also held that the plaintiffs were 
estopped from maintaining the present suit. 
On these findings he “dismissed the suit. -On 
appeal, the learned Senior Sub-Judge con- 
curred with the trial Judge in holding that 
there was a permanent gift and so long as 
the school at-Raya continued and used the 
land in question for the farm, or for purposes 
akin to it, it could keep the land. He accord- 
ingly dismissed the appeal. 

On second appeal to this Court, the learned 
Single Judge found that in finding that there 
was an out-and-out gift the Courts below had 
ignored important evidence on the record and 
had misread the depositions of some witnesses. 
He, therefore, held that this finding was not 
conclusive. He aécordingly, examined the 
evidence himself and came to the conclusion 
thét there ‘was no out-and-out gift, ‘but the 
plaintiffs had retained the ownership in them; 
selves and had granted permission to the 
District Board to occupy the land and use 
it for the purposes of the school. He held 
that this possession was in the nature of a 
‘license’ as defined in s. 52, Easements Act. 
He further found that though such a license 
is ordinarily revocable but it is not so if 
the licensee, acting upon the license, has 
executed a work of a permanent character 
and incurred expenses in its execution, as 
laid down in s. 60 of ‘the Act. As the 
District Board had sunk a well on this 
land and erected compound walls, which 


‘were works of a permanent character, the 
-learned Judge came to the conclusion that 
‘the Board was not liable to be ejected.on 


account of the undertaking given by the 
plaintiffs that they would not claim the land 
so long as it was required for-the school and 
also on account. of works of. a permanent 
character having been executed by the Board 
In the. result, he 


to bear their own costs: He, however, grant- 
ed a certificate to the plaintiffs for a further 
‘appeal under cl. 10 of the Letters Patent. 


“>. Before us, Counsel for the defendant-res- 


pondents challenged the finding of the learn- 
ed Judge on the merits and contended that 
the transfer was in the nature of an out-and- 
out gift. After hearing him, however, I can 
find no force in this contention; and agree 


~ with the learned Judge that the grant was 
The trial Judge held that the land had - 


in the nature of a license, as defined. in 
s. 52, Hasemenfs Act. The main contention 
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raised by Mr. Barkat Ali. on behalf of the 
plaintiff-appellants is that the Indian Ease- 
ments- Act is not in force in the Punjab and, 
therefore, the rule laid down ins. 60 is not, 
applicable, and that in this province the rule 
of English Law should be followed, according 
to which even where the licensee, acting om 
the license, has executed works of a perma- 
nent character, the licensor is entitled ~to 
revoke the license and-recover possession of 
the land on payment of compensation to the 
licensee for the expenditure incurred by him 
in executing these works. In support of this 
contention the learned Counsel relied upon 
Wood v: Leadbitter (1), and three Calcutta 
cases, to which I shall refer presently. In 
Wood v. Leadbitter (1),.. the facts were 
materially different and the decision does 
not really touch the point before us. There, 
the licensor, on receipt of money, had allow- 
ed the plaintiff to go to a stand.in his en- 
closure and witness the races; the plaintiff 
had gone to the enclosure but was; .asked to 
leave and ‘on his refusal to do so was. foreibly 
ejected; and he brought an action for assault 
and false imprisonment. The case. was 
decided primarily on the.ground that accord- 
ing to the law, as administered in . England 
atthe time (1845), the right to come and 
remain for a certain time on the land. .of an- 
other could only be granted by deed; and 
that a parol license to do so, though money 
had been paid for it, was revocable at any 
time and without paying back the'money. ` 
“This common law doctrine, however, was 
not allowed to prevail in. equity;; and ever 
since the Judicature Act the Courts in Eng- 
land have been giving effect, to, equitable 
considerations, and Wood v. Leadbitter (1), 
has not been followed in its integrity: see 
the judgment of Lindley, L. J. in 
Hurst v. Picture Theatres, Ltd. (2) (at pp. 6 
to 10) and Lowe v. Adams (3) see also Gale 
on Easements <(Edn. 11), pp. 69 and -70. 
- Further in Wood v. Leadbitter (1) a distinc- 
tion was drawn between what is called a 
“naked license” and a “license coupled with 
a grant.” -Alderson~Bz~who delivered the 
judgment in that case.. observed at pp. 844 
and 845*: S Pi : 


“A mere license is revocable,’ but that which ‘is 


called a license is something more than a license; ~ 


it often comprises or is connected with a grant, 
and then the-party who has given jt- cannot- in 


(1) (1845) 13M & W 838; 14 L J. Ex. 161; 9 Jur. 187; 
67 E R 831. 

(2) (1915) 1K B 1 (6-10); 83L J K B1837;,111 L 
T 972; 30 T L R 642; 5883739. ` é 


(3) @901) 2 Ch. D 598; 70 L J Ch. 783; 85 L T 195; 
50.W R 37; 17 TLR 763. ; 


` Page of (845) 13 M& W—[Hd.] 
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general revoke .it so as to, defect the grant, to which 
it was incident.” ; 

It cannot be said that in the case before 
us the license was a mere “naked” license. 
The case cited, however, does not deal with 
the principle -underlying s. 60, Easements 
Act, and, therefore, it is not necessary to 
discuss it further. That principle appears 
to be based on equitable considerations and 
is really an application of the rule of estop- 
pel to the case of a licensor, and I have not 
been able to-find anything in English Law, 
to the contrary. Indeed, the following pas- 
sage from Goddard on Hasements (Edn. 8) 
p. 529 sums up the English Law in words, 
which are almost identical with s. 60 of the 
Indian Act: gee = 

“A license is also irrevocable if the licensee acting 
upon the permission granted, has executed a work 
ofa permanent character, and has incurred expenses 
in its execution. This rule of law seems to be 
based upon the injustice which would be inflicted 
upon the license if, after he had laid out money and 
executed a permanent work, the licensor were permit- 
ted ‘to revoke his licence and make him waste the 
money expended, or if he ever allowed to treat him as 
a wrongdoer and recover damages for the very act for 
which he gave permission.”’ 

. Of the three Calcutta cases cited by Mr. 
Barkat Ali Prosonna Coomar v. Ram Coomar 
(4) isclearly distinguishable, as in that case 
no work of a permanent character had 
been executed; the plaintiff had merely been 
given the right to go toa corner of the defen- 
dants land and use itas a privy and, follow- 
ing Wood v. Leadbitter (1) it was held that. 
this being a “naked license” to use the land 
of the defendant, not coupled with a grant; 
was revocable at the will of ‘the: licensor, 
subject to the right of the licensee to damages 
if revoked contrary to the terms of any 
express or implied contract. The other two 
cases’ certainly’ support : Mr. Barkat Ali’s 
contentiof and have the high authority of 
Sir Asutosh Mookerjee behind them. In 
Surnomoyee Peshakar v. Chunder Kumar 
Das (5) it was observed that where a licensee 
acting upon the license has executed works 
of a permanent character and has incurred 
expenses in their construction, the grantor 
of the license is entitled to revoke it, if he 
makes compensation to the licensee for the 
loss he ‘may incur by season of-the revoca- 
tion of the license. The learned Judge based 
this conclusion upon certain English auth- 
orities, mentioned therein. This view was 
reiterated by the same learned Judge in 
Moti Lal Rai v. Kalu Mondar (6) (at p. 323). 


But as pointed out by Sulaiman, CO. J. in 

< (416 0640. 9 0 a as 
(5) 12 OL J 443;8 Ind..Cas. 793. Bo 
TR-1914 


~- (6) 19C LJ 321 (323); 19 Ind. Cas, 853; A 
Cal. 173. . Mi tie ene ak 
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Mathuri v: Bhola Nath; 149 Ind. Cas. 389 (7) 
(at p. 391) the rule has been expressed in 
too wide terms in these Calcutta cases and 
‘is not supported. by the English decisions 
cited therein. In one of these cases, Plimmen 
‘v. Mayor, Councillors, ete. of Wellington (8) 
the license was held to be irrevocable and the 
compensation actually granted to the licensor 
was not for revoking the license but for 
acquisition of certain other interests which 
he held in the land. ; 
Similarly, in Rochdale Canal Co. v. King 
(9) the Court gave full effect to the rule of 
estoppel and refused to the licensor the in- 
junction asked for, as he had acquiesced 
in the construction of costly works by the 
licensee. The decision in Bankart v. Tenant 
(10) turned on its peculiar facts and it was 
held onthe evidence that the undertaking 
given by the licensor did not form the founda- 
tion of an equitable right and therefore 
neither an injunction nor compensation was 
granted. In Winter v. Brockwell (11) an 
action in a case for nuisance was dismissed, 
as the license executed was held to be not 
countermandable, though it was remarked 
obiter that after the licensee had incurred 
expenses the license could not be recalled 
“at least not without putting him in the 
same position as before, by offering to pay 
all the expenses which had been incurred in 
consequence of it.” No compensation was, 
however, actually granted and the verdict 
was entered for the defendant. Again in 
Liggins v. Inge (12) in an action for tort it 
was held that the license was not counter- 
mandable and injunction was refused : it does 
not appear from the judgment that compensa- 
tion was in fact granted. The last case 


referred to is. Aldin v. Latimer Clark 


Muirhead and Co. (13) in which a parol 
license by a lessor to the lessee to open 
ventilators in the walls of a building demised 
by the lease was held to be revocable, and 
on the lessor closing the ventilators, the 
lessee’s action for injunction to restrain the 
obstruction was dismissed, but an enquiry 
was ordered to ascertain the amount of dam- 
age.(if any) which he had suffered by reason 


(T) 149 Ind. Cas. 389 898); AI R1934 All. 517; 56 
A 975; (1934) AL J 698; 6 R A 897; 1934 AL R 590. 


(8) (1884) 9 AC 699; 53LJ PG 104; 51 LT 475; 
49 J P116 g 


(9) Soe 16 Beav. 630; 22 L J Ch. 604; 17 Jur. 1001; 
96 RR 288. 2 

(10) (1870) 10 Eq. 141; 39 L J Ch. 809; 23 LT 137; 
18 WR 639. ; 


(11) (1807) 8 East 308; 9 R R 454. 

(12) (1831) 7 Bing. 682; 5 Mooré & Payne 712; 9L J 
C P 202; 33 R R615. - ~ 

(18) 1894) 2 Ch. 427; 63 L J Ch. 601; 8R 352;71 
L T119; 42 W R 453. EH 


UJAGAR LAL V. BAHADUR LOKENDRA SINGH (ALL) 


19410 


of the obstruction. In the judgment emphasis 
was laid on the circumstances that the license 
was not by deed but was parol and Wood v.. 
eLeadbitter (1) was followed the authority 
of which (as already stated) has since been 
shaken, so far as the particular matter 15 
concerned. : 

In England, the present rule is as expres- 
sed in the passage from Goddard on Hase- 
ments reproduced above and is substantially 
the same as that contained in s.60, Ease- 
ments Act. This rule being in consonance 
with equity, justice and good conselence 
should be given effect to in provinces like the 
Punjab, where the Act is-not in force. This 
was done by Sulaiman, C. J. in Mathuri v. 
Bhola Nath, 149 Ind. Cas. 387 (7) ina case 
in which the license had been granted be- 
fore the.Easements Act was extended to the 
United Provinces and by the Judicial Com- 
missioner of Central Provinces in Dayaram 
v. Deorao, 94 Ind. Cas. 923 (14) to a case 
from Berar where the Act is not in force. 
The contention of the learned Counsel for 
the appellant is without force and must be 
repelled. It isnot denied that the land in 
dispute is being actually used by the District 
Board for the purpose for which it was given. 
It is also proved that more than ten years 
ago the defendant, acting on this license 
had sunk a well, erected a boundary wall 
and a pucca gate at considerable cost. These 
are works of a permanent character and 
therefore applying the rulé laid down above, 
it is not open to the appellants to revoke the 
license at their option, and resume the land 
on offer of payment of compensation. I would 
accordingly affirm the judgment of the 
learned Judge and dismiss the appeal, but 
having regard to all the circumstances I 
would leave the parties to bear their own 
costs throughout. 

Dalip Singh, J.—I agree. . 

D. Appeal dismissed. 
` (14) 94 Ind. Cas. 923 (2); A I R 1926 Nag. 376; 22 N 

L R 162. 


ALLAHABAD HIGH COURT 
First Appeal No. 31 of 1936 
November 22, 1940 
-= BRAUND, J. 
UJAGAR LAL AND OTHERS—PLAINTIFFS 
- —APPELLANTS 


VeErTSUs : 
i BAHADUR LOKENDRA SINGH 
` AND ANOTHER—DEFENDANTS— RESPONDENTS 
Transfer of Property Act (IV of 1882). ss. 58, 67— 
Remedy by way of foreclosure, if applicable to 
anomalous mortgage— Mortgage — Anomalous or by 
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— conditional sale—Test to determine — Mortgage held 


anomalous — Civil Procedure Code (Act V of 1908), 
0. XXXIV, r. 4 (3) — Anomalous mortgage—Mort- 
gagee’s choice of remedy between sale and foreclosure 
—Diseretion of Court in this respect. a el 

The remedy by way -of foreclosure is not exclusive to 
a mortgage by conditional sale. It is equally ap- 
plicable to an anomalous mortgage. 4 ý 

“The test whether a particular document is ‘a mortgage 
by conditional sale or is some other kind - of mortgage, 
is: not what the parties have said it is, butis rather 
whether it fulfils those statutory requirements which the 
Legislature has laid down. The parties can call it by 
whatever name they like, but that will not makeit a 
mortgage of a particular kind, unless it complies with 
the requirements of such a mortgage as defined by the 
Act. [p, 522, col. 2.) ` 

A mortgage-deed stated that the property was mort- 
gaged without possession. There was a covenant to 
pay interest, then a covenant to pay the principal and 
the accumulated compound interest, “at the stipulated 
period”’, that is, at the end of the period of five years, 
thirdly, a provision that the mortgagors: were not to be 
entitled to redeem earlier than at the expiration of the 
five years, and finally it provided............... that in case 


of non-payment of the entire amount of principal, in- . 


terest, and compound interest the mortgagees would 
after the expiry of the stipulated period, have power to 
obtain proprietary possession of the entire property mort- 
gaged by bringinga suit for a decree for foreclosure and 
that the mortgagors would not have any objection 
thereto: 

„Held, that the mortgage was not a mortgage by con- 
ditional sale but an anomalous mortgage. 

There is in O. XXXIV, r. 4(3), a perfectly clear 
statutory provision that in thecase of an anomalous 
mortgage the mortgagee’s choice of remedy, between a 
sale and foreclosure, is to be subject to the discretion 
of the Court. Thisdiscretion, as every other discretion 
vested in a Court must be exercised judicially and not 
arbitrarily. The consideration that it is open to a 
mortgagee, where a sale is ordered, to bid for it and 
purchase it himself, a good deal enlarges the scope of a 
Judge’s discretion. [p. 523, cols. 1 & 2.) 


F. A. from a decision of the Second 
E, Cawnpore, dated February 12, 
1935. 


Messrs. N. P. Asthana and B. N. Sahai, 
for the Appellants. ` > 


Mr. M. L. Chaturvedi, for the Respond- 
ents. 


Judgment.—This is a first appeal arising 
out of a mortgage suit of a quite simple 


- character. The suit was by certain plaintiffs. 


suing as mortgagees to enforce their security 
against two defendants, who were mortga- 
gors. The result of the suit was that the 
plaintiffs were given the usual preliminary 
mottgage decree for sale,and the only con- 
test in this appeal is whether, instead 6f 
having a preliminary decree for sale, they 
are entitled to have as they desire, a decree 
for foreclosure. I find that this very simple 
suit has been pending for over seven years. 
The mortgagees started this endeavour to get 
this money back by instituting this suit on 
September 7, 1933, and they paid, as the 
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price of the justice that they hoped to get, 
a not inconsiderable court-fee of Rs. 1,470. 
They obtained their decree for sale on? Feb- 


. -ruary 3, 1935, and it has taken till now a 


period of nearly six years for the matter fto.. 
-come in first appeal to this Court. The facts. 
are that, on August 31, 1925, the. defendants 
executed the mortgage in question. In view 
of the fact that the principal question in this 
appeal is whether this document constitutes 
a mortgage by conditional sale, as the plaint- 
ffs contend, or an anomalous mortgage, as 
the defendants contend, I must look closely 
at its terms. The mortgage begins by re- 
-citing the title of the mortgagors, and then 
goes cn to say : 


“Now we have, of our own accord and free will while 
in a sound state of mind and without any undue influ- 
ence mortgaged without possession the entire ‘zamin- 
dart’ property specified below............ to the extent of 
one-half, for a period of five years, for Rs. 30,000 of the 
King’s coin........... Me . 

There then follow certain covenants, the 
first covenent to pay interest, then a cove- 
nant to pay the principal and the accumu- 
lated compound interest, “ab the stipulated 
period,” that is to say, at the end of the 
period of five years, thirdly, a provision 
that the mortgagors were not to be entitled 
to redeem earlier than at the expiration of 
the five years, and finally it goes on in these 
terms : f 

ELE that in case of non-payment of the entire 
amount af princips, interest, and compound interest 
the mortgagees shall, after the expiry of the stipulated 
period, have power to obtain proprietary possession of the 
entire property mortgaged by bringing a suit for'a dec- 
ree for foreclosure and that we shall not have any 
objection thereto.......... he 


The document then concludes with an 


attestation clause in these words : 

“We have therefore executed this simple mort- 
gage deed carrying interest by conditional sale so 
that it may eserve as evidence and be of use when 
needed.” 


- I should say that the word “simple” does 
not appear in the original before the words 
“mortgage deed”. The amount due for 
principal and interest, at the date of the 
Institution of the suit, “was apparently 
Rs." 42,000, and at the date of judgment, as 
the learned Judge says, was approximately 
Rs., 45,000. There is no, contest upon the 
facts, and the point which has taken nearly 
-six years to bring an appeal to this Court is 
a very simple one, whether the. plaintiffs are 
entitled to insist upon a decree for fore- 
closure, instead of the decree for sale, which 
they have obtained. This question turns 
: primarily upon whether the mortgage is a 
mortgage by conditional sale, or whether it 
is an anomalous mortgage. Ifit is a. mort- 
gage by conditional sale, then it must be 
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conceded that the plaintiffs are entitled to obtain proprietary possession of the entire’ 
‘insist, upon a decree for foreclosure and that property by bringing a suit for a decree for 
they cannot, by any- means, be prevented foreclosure. That is, Ithink, a long way: 
from obtaining it. If, however, this is not a from a condition that, to use the words of 
‘mortgage by conditional sale but an ano- sg, 58 (c), “the sale shall become absolute.” 
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malous mortgage, then it would appear, for 
reasons with which I shall deal in a moment, 
that it is open tothe Court in its discretion 
to.give a mortgagee-plaintiff either a decree 
for foreclosure or a decree for sale. In this 
case, the learned Judge in the Court below 
has found that the mortgage was an anoma- 
lous mortgage and, in the exercise of his dis- 
cretion, he has further determined that the 
plaintiffs’ proper remedy is by a decree for 
sale and not by a decree for foreclosure. 
The first thing to consider therefore is whe- 
ther the learned Judge is right in the conclu- 
sion he has arrived at that this is an ano- 
malous mortgage. A mortgage by condi- 
tional sale is described in s. 58-(c), T. P. Act, 
‘1882. That section says : 
- ‘(c) Where the mortgagor ostensibly sells the mort- 
gaged property— 

on condition that on default of payment of the mort- 


gage money on a certain date the sale shall become 
absolute, or 


on condition that on such payment being made the 
sale shall become void, or 
“ on condition that on such payment being made the 
buyer shall transfer the property to the seller, , 
` the transaction is called a mortgage by conditional 
sale and the mortgageea mortgagee by conditional 
sale.” | kag A 
e 
An anomalous mortgage is defined by 
s. 58 (g) as a mortgage which is not a simple 
mortgage, a mortgage by conditional sale, 
a usufructuary mortgage, an English mort- 
gage or a mortgage by ‘déposit of title deeds 
-within the meaning of that section. I agree 
-with the learned Judge in thinking that this, 
upon the face of the mortgage, has not the 
‘characteristics of a mortgage bye conditional 
sale. The first question we have to ask -in 
‘the terms of s. 58 (e) is, whether by the déed 
‘the mortgagor ‘ostensibly sells’ the mortgag- 
“ed property: Looking at, this deed, there is 
-not, to my mind, a trace of a sale about it 
from beginning to end. The word ‘sale’ is 
not mentioned, but, on the contrary, it is said 
‘that the property is ‘mortgaged without 
:possession.” There is, to my mind, nothing, 
‘and a fortiori, nothing ‘ostensible’; in this 
.deed to indicate that there is in contempla- 
.tion a sale of any ‘kind, whethér conditional 
-or not, tothe mortgagees. Nor is there any 
:single one of the three conditions set owt in 
S. 58 (c) to be found in this mortgage. The 
¿ouly ; condition coverizig the event -of default 
- of payment ofthe ‘mortgage money, which 
-is one of the ‘events: contemplated bys: 58 (c), 
as that the -mortgagee ‘shall have power. to 


In my view, on the face of this deed it is not 
a mortgage by conditional sale. 

But then two things are said by the appel- 
lants. It is said that the Court is not entitl- 
ed to go behind the description of the deed, 
which the parties themselves have provided, 
in what I have described as the attestation 
clause, which is set out above. The parties 


mortgage, is not what the parties have said 
it is, but is rather whether it fulfils those 
statutory requirements which the Legilature 
has laid down. The parties can call ib by 
whatever name they like, but that will not 
make it a mortgage of a particular kind, 
unless it complies with the requirements of 
-such a mortgage as defined by the Act. 
The second thing that is said, is that the 
provision, to which I have already drawn 
attention, allowing the mortgagee, upon a 
default in payment of the principal and in- 
terest at the expiration of the stipulated 
period, to obtain proprietary possession by 
bringing (a suit for foreclosure points 
strongly to the conclusion thatthe mortgage 
is a mortgage by; conditional sale. I.do not 
think that that isso. The remedy by way of 
foreclosure is not exclusive to a mortgage by 
conditional sale. It is equally applicable to 
an anomalous mortgage, and, indeed, if we 
turn tos. 67, T. P. Act, we find it is stipu- 
lated that an anomalous mortgage must con- 
tain a provision for foreclosure in ‘order to 
allow a mortgagee under such a mortgage to 
obtain a-decree for foreclosure. That shows, 
quite clearly, .that the remedy by way of 
foreclosure is well known in the case of an . 
‘anomalous mortgage, and is, inno way, pecu- 
liar toa mortgage by conditional sale: It 
seems to me therefore that the force of. this 
‘second contention is. greatly lessened. 
- Tt is not suggested that, if this mortgage 
‘is not a mortgage by conditional sale, it can 
“be any other form of mortgage than an ano- 
‘malous mortgage. J have come to the con- 
¿clusion that itis not a mortgage by condi- 
tional sale, and it must, therefore, be an 
anomdlous mortgage. That disposes of the 
first point in the case. But even upon this 
finding, it was well within the rights of the 
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plaintiffs to come to the Court and ask fora 
decree for foreclosure. They possessed an 
anomalous mortgage, and that mortgage, by 
its very terms, gave them the power to fore- e 
closure: They were, therefore, under s. 67 
(a); T. P.. Act, 1882, entitled to institute a 
suit for foreclosure. And that they did. That, 
however, is not the end of the matter, be- 
cause of O. XXXIV, r. 4, sub-r. (3). By this 
it is provided as follows : 

“(3) In a suit for foreclosure in the case of an ano- 
malous ‘mortgage,’—that is, this case—‘if the plaint- 
iff succeeds, the Court may, at the instance of any 
party to the’ suitor of any other person interested in 
the mortgage security or the right of redemption, pass 
2 like decree (in lieu of a decree for foreclosure) that is 
to say, a decree forsale on such terms as it thinks fit, 
including the deposit in Court of a reasonable sum fixed 
by the Court-to meet the expenses of the sale and to 
secure the performance of the terms.” 


The learned Judge, in reliance upon that 
rule, has declined to give adecree for fore- 
closure. He says, in effect, that the value of 
the security is at least Rs. 65,000, and that 
the amount charged on it is only Rs. 45,000 
at the most. He considers therefore that if 
the plaintiffs are allowed, as they want to do 
to foreclose, they will “get an unfair advant- 
age”, and therefore he gives them a decree 
for sale. The appellants say before me that, 
in any case, this is wrong, because they were 
entitled to have the form of relief which they 
themselves chose; and the learned Judge 
ought not to have interfered with that right. 
The- only difficulty in this case, which I have 
experienced, is upon this aspect of the mat- 
ter. Iam a strong believer in the principle 
that, if a man lends money to another upon 
a particular security, he is entitled to the 
full fruits of that security, and all the reme- 
dies under it, whatever they may- be, and 
that it is not, as a rule, for-the defendant to 
be heardto complain of the ‘very bargain 
which he was willing to submit to at the 
time he was in need of,. and borrowed, the 
money. But that general view of the sanc- 
tity of-contract must yield to any statutory 
provision to the contrary, and we find, I 
think, in O. XXXIV, r. 4 (8), a perfectly clear 
statutory provision that in the case of an 
anomalous mortgage the mortgagee’s choice 
of remedy, between a sale and foreclosure is 
to be subject to the discretion -of the Court. 
That is a statutory limitation of the Court. 
‘That is a statutory limitation’ upon what. I 
should otherwise have regarded asa salutary 
“principle. The only difficulty is to determine 
upon what, principles the Court should exer- 
‘cise the discrétion with which it is vested. It 
.goes without saying that this dicretion, as 
-every other discretion vested in a Court, 
“must be exercised judicially and not arbitra- 
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rily. The question is upon what judicial 
principles a discretion such as this should be 
exercised. Now, it is possibly worth observ- 
ing that O. XXXIV, r. 4, sub-r. (3) is so far 
45 this discretion is concerned, in very much 
the same terms ass. 25, English Conveyanc- 
ing Act of 1881. The relevant sub-section of 
that section says : í 

ka) MEA in any action......... the Court......... may, if 
it thinks fit, direct asale ofthe mortgaged property, on 
such terms as it thinks fit, including, if it thinks fit, 
deposit in Court of areasonable sum fixed by the Court, 
to meet the expenses of sale and to secure performance 
of the terms.” - 

It is possibly therefore relevant to look and 
see upon what principles English Courts of 
Equity haye chosen between the remedy by 
way of foreclosure and the remedy by. way 
of sale. In Hurst v. Hurst (1), the -Master 
of the Rolls, Sir John Romilly, says : 

“The next question is with respect to the sale of the 
estate. I apprehend that the statute, enabling the 
Court to direct a sale, intended to givethe Court a very" 
considerable discretion, in order to avoid the great 
delay and expense which is océasioned. by foreclosure: 
and redemption in a case where there is great number 
of successive mortgages ; and the Court will, upon the 
terms and according to the directions contained in the 
section, exercise that power insuch a manner as not to 
operato injuriously or oppressively on any person inter~ 
ested............ 2 

And he goes on to point out that in a case 
in which a sale could take place as bene- 
ficially and profitably to the parties con- 
cerned as a foreclosure; then it would be a 
proper thing tò exercisėé the discretionary 
power to order a sale. In Heath v. Crealock 
(2), Lord Cairns says : 7 f 

“The next objection made tothe decree’was on the 
score that in place of ordering -a foréclosure it ordered 
a sale. Itappearsto me that under the recent Act of 
Parliament, itis within the discretionof the Court in. 
a mortgage suit whether a foreclosure or a sale shall be 
ordered; but a'sale is’ not to be ordered ‘as’ of course. 
There may be cases of complication where ,a sale is 
eminently desirable, and there may be cases where, 
by reason of there being little or no complication or | 
for other reasons a sale ought not to be ordered by this 
Court. It issufficient for me to say that in this case 
there appear to be no special reasons on the one hand. 
why a sale ought to be orderedand on the other hand 
there is at least one very special reason why it ought 
not...’ F : f , ? ; 
‘It has always been recognized, I, think, 
that where the security is deficient or where 
itisa matter of speculation whether it is 
Sufficient or deficient à mortgagee will not. 
be deprived of: his remedy by way of fore- 
closure if he prefersit. Thatis a principle 
to be found, I think, in Merchant Baking 
Co., of London v. London. and Hanseatic 
Bank (3). There, Chitty, J. says : f 
> (D (1852) 16 Beav 372; 22 LJ Ch. 538; 1 W R 105; 
9RR19.° > . 

- (2) (1875) 10 Gh. A 22; 44L J Ch. 157; 31 L T 
650 ' gE S f 


(8) (1886) 55 LJ Oh. 479." ; 
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“Section 25, sub-s. (2) of the Conveyancing Act, 
1881, no doubt confers upon the Court a discretionary 
ower; but it is a discretion which must be exercised 
judicially. Where the question of value is merely 
speculative, itis not just that the rights of first mort- 
gagees should be postponed to a speculative sale at the 
Instance of second mortgagees.”’ 


It appears to me thatit makes no differ- 
ence in principle whether it is a second 
mortgagee, or a mortgagor, who objects to 
the foreclosure : 
` “If a sale were ordered, the reserved price would 
be fixed at an amount which would cover the first 
mortgage and costs; and if no bid were made, the mar- 
ket valueof the property would be depreciated by the 
knowledge that there had been an abortive ‘attempt to 
sell it. Therefore, were the Court to direct a sale, the 
plaintifi’s rights might be seriously prejudiced. The 
plaintiffs have satisfied me as to the insufficiency of their 
security.” 

And he goes on to say that a mere specula- 
tion that in a year or two the property may 
increase in value is no reason for depriving 
a mortgagee of his right to foreclose. Those 
are the principles, I think, so far as the 
English Law goes. They may be summariz- 
ed possibly very simply by saying that the 
‘Court has a wide discretion, that it must be 
exercised judicially, and that it will be ex- 
ercised in any case in whiċh for a proper 
reason foreclosure is not in the interests of 
the parties.or in which as a matter of practi- 
cal business, a sale is clearly indicated as the 
more desirable course. I have been a little 
tempted to take the-view in the present case 
that, had J been dealing withthe matter in 
the first instance, I should have hesitated to 
déprive the mortgagee of what after all is 
one.of his prima facie rights, merely be- 
‘cause there is a margin—and not an over- 
whelming margin—between what is due on 
the mortgage and the estimated value of the 
security. But there is, I think, one further 
‘consideration to be borne in mind? which is 
peculiar to India. That is, that it is open to 
a mortgagee, where a sale is ordered to bid 
for it and purchase it himself. That, of 
‘course, is not open to an English mortgagee. 
And, it appears to me to make a considerable 
difference. One of two things must happen 
‘on a sale; either the property will be sold 
for sufficient or more than sufficient to cover 
the principal, interest and costs due on the 
mortgage, or else, it will be sold for less 
than is sufficient to do so. In the former 
‘case, the mortgagee will have nothing to 
‘complain of, because he will get back every- 
thing that is due to him. In the latter case, 
it Is always open to him to purchase him- 
self, and to set off, pro tanto, the amount of 
the purchase money against what is .due to 
him on the mortgage. In other words, he 
could, in that event, get the very thing that 
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he is seeking by foreclosure, the -only 
difference being that he Sets it at a cheaper 
price. - - . gr 

. It appears to me therefore that this is a 
consideration which a good deal enlarges 
the scope of a Judge's discretion in this 

country. It appears to me to deprive a 
mortgagee of an argument that he might 
otherwise have had, to the effect that he was 
not entirely satisfied that he, would get his 
money back by means of a ‘sale, and prefer- 
red not to take the risk, but to endeavour 
to get his money back over a longer period 
by taking possession of the property by fore- 
closure. The learned Judge appears to have 
exercised his discretion in this case, and to 
have exercised it judicially, He has based it 
upon the ground that there is every pro- 
bability that the mortgagee will get his 
money back by means of the sale. It is true 
that there is noactual professional evidence 
as to what the value of the property is, and 
that it is merely estimated upon a conserva- 
tivé basis. It would have been better, per- 
haps, if there had been actual evidence of the 
market value of the property. But the esti- 
mate that the learned Judge has made has 
not been challenged in this Court. For all 
these reasons, I do not think it right to. inter- 
fere with the exercise by the learned Judge 
of his discretion, and I shall, accordingly, 
dismiss this appeal with costs. 


- 8, Appeal dismissed. 


—— 


LAHORE HIGH COURT . 
Second Appeal No. 1967 of 1939 
March 26, 1940 
ABDUL RASHID, J. 
NIDHAN SINGH AND ANOTHER— 
DEFENDANTS—-APPELLANTS 


versus n 
PREM SINGH—P.alntTiIFrr— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), O. IT, r. 2— 
Mortgage-deed providing that mortgagee could secure 
payment of principal and interest by bringing mort- 
gaged property to sale or he could secure payment of 
interest and compound interest by bringing separate 
suit thereafter — Suit by mortgagee for interest and 
decree obtained—His second suit for principal and 
interest, if barred. > 
“A mortgage-deed provided as under“............ It would 
be open tothe mortgagee at his will to secure payment 
of the principal together with the balance of interest by 
bringing the mortgaged property to sale at any time. It 
would be open to the mortgagee to let the interest 
accumulate till the time provided by law for payment, or 
to obtain the payment of interest and compound interest 
by bringing a separate suit. In this contingency the 
principal mortgage amount shall remain secured on the 
mortgaged property.” So far asthe payment of interest 
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and compound interest was concerned, no reference was 

made to the mortgaged property in this clause. The 

mortgagee instituted a suit for interest only and got a 

decree, Subsequently he brought another suit for princi-, 
pal and interest : ` 


Held, that the subsequent suit was not barred under ` 


O. TI, r. 2, Civil P. C., since the first suit was based on 
a cause of action distinct from the second. 65 Ind. Cas. 
79 (1), distinguished. 72 Ind. Cas. 187 (2); Yashvant v.. 
Vithal (3) and 91 Ind. Cas. 403 (4), relied on. 

Held, also as the mortgage-deed contained a separate 
personal covenant for the payment of interest and com- 
pound interest, such a covenant could not be ignored 
simply because in the previous suit this stipulation in 
the mortgage deed was not made the basis of the 
claim. 


S. A. from the decree of the Additional 
District Juage, Ferozepore, dated August 30, 
1939. 


Mr. Dwarka Nath Aggarwal, for the Ap- 
pellants. ‘ 
Mr. Mela Ram, for the Respondent. 


Judgment.—The suit, which has given 
rise to the present appeal, was instituted on 
August 31, 1933, for recovery of Rs. 630 on 
the basis of a mortgage deed. On November 
8, 1932, the defendants, Nidhan Singh and 
Hardit Singh, had executed a registered mort- 
gage deed (Ex. P-2) in favour of Prem Singh, 
plaintiff, for a sum of Rs. 510, in respect-of a 
house. The following passage from the 
mortgage deed may be reproduced in ex- 
tenso : : : 

“The conditions are that the mortgaged house. shall 
remain in possession of the mortgagors. The mort- 
gage debt shall bear interest at Re. 1-9-0 per cent. per 
mensem. If we, the mortgagors, do not pay interest 
every year, we will be liable for compound interest 
It would be open to the mortgagee at his will to secure 
payment of the principal together with-the balance of 
interest by bringing the mortgaged property to sale 
at any time. It would be open to the mortgagee to 
let the interest accumulate till the time provided by 
law for payment, or to obtain the payment of interest 
_and-compound interest by bringing a separate suit. 
In this contingency the principal mortgage amount 
shall remain secured on the mortgaged property. If 
any amount on account of principal or interest is still 
due after the sale of the mortgaged property, the other 
proprety and the person of the mortgagors shall be liable 
for this amount.” i 

On August 28, 1936, the mortgagee sued 
the mortgagors for Rs. 236, consisting of in- 


terest and compound interest due from ` 


November 8, 1932, till August 25, 1936. It 
was prayed in. this suit that a decree for 
Rs. 236 may be awarded to the plaintiff’ on 
the security of the mortgaged house. This 
suit was decreed, and it was provided in 
the decree that the mortgaged house shall. 
be brought to sale in execution of the decree. . 
‘The mortgagors, however, deposited the 
amount in Court soon after the final decree, 
and the mortgaged property was not brought 
to sale. The present suit- was resisted by 
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the defendants on the ground that it was: 
barred under the provisions of O.H, r. 2, 
Civil P. C. This contention was accepted. 
by the trial Court and the plaintiff’s suit 
was dismissed. On appeal the plaintiff was. 
granted a decree for-Rs: 510 by the learned 
Additional District Judge on the basis of 
the mortgage dated November 8, 1932.. 
Against this decision the defendants have- 
preferred a second appeal to this Court, 
while cross-objections in the sum of Rs. 120: 
ie been preferred on behalf of ‘the plain- 
tiff. f 

It was contended by Mr. D. N. Aggarwal, 
for the appellants, that on August 28, 1936, 
when the plaintiff filed the previous suit for 
a sum of Rs. 236, he was entitled to claim . 


the entire principal amount as well as ins- 


terest. As he sued for the interest only, he 
cannot now be allowed to bring a separate 
suit for the principal amount. It was urged 
by the learned Counsel that under O. II, r. 2,. 
it is incumbent on the plaintiff to include 
the whole of the claim which the plaintiff is 
entitled to make in respect of the cause of. 
action in a single suit; and that he cannot 
split the relief due to him on one cause of 
If he chooses to in- 
clude only a part of the cause of action in. 
the first suit, he is not entitled to bring an- 
other suit for any relief that may bê due to- 
him in respect*of the cause of action on which. 
the first suit was based. The learned Coun- 
sel contended that it was clearly stated in the 
Explanation to r. 2 O. II, Civil P. C., that an 
obligation and a collateral security for its 
performance and successive claims arising 
under the same obligation shall be deemed. 
respectively to constitute but one cause of 
action. According to the learned Counsel, 


.the claim for Rs. 236 on account of interest ° 


and the present claim for Rs. 630 were suc- 
cessive claims in respect of one and the same 
cause Of action, and as both of these claims. 


“were not included in the first suit, no seeond 


suit is competent with respect to the second 
claim, that is the sum of Rs. 630, consisting 
of Rs. 510 asthe principal mortgage debt and 
Rs. 120 as interest thereon. 

Reliance was placed in this connection on 
a ruling of their Lordship of the Privy 
Council reported in Muhammad Hafiz v.. 


. Mirza Muhammad Zakariya (1). . In that 
case a simple mortgage executed in 1910 


provided by cl. 2 that the interest should 


(1) 44 A 121; 65 Ind. Cas. 79; A I R 1922 P C 23; 49: 
I A9; 200A LJ17; 26 C WN 297; (1922) M W N 89; 
35 C L J 126; 42 M L J 248; 15 L W 377; 24 Bom. L.R 
Ta M L. T .224;,3. P L T:279; 1 P.W R 1922 
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he paid monthly; and that if it was not 
paid for six months the mortgagee could 
realize either the unpaid interest only, or 
both the principal and interest, by bringing 
‘a-suit, without waiting for the expiration of 
the ‘time provided for repayment of the 
principal; by cl. 7 it was provided that if 
the principal and interest were not paid 
within three years, the mortgagee could 
"sue for principal and interest, together with 
‘incidental expenses. In 1914 the mortgagee 
‘sued in respect of the interest-due and ob- 
tained a decree. In 1915 he brought a second 
suit in respect. of. the principal and’ the in- 
terest then due. In these circumstances, it 
‘was held that the second suit could not be 
maintained, having regard to the provisions 
-of O. II, r. 2, Civil PC. In this case it was ob- 
served by their Lordships that when the first 
suit was instituted the cause of action was the 
-default in the payment of interest. The same 
cause of action entitled the plaintiff to claim 
was the the principal also. At the date of the 
‘institution of the first suit it was open to the 
‘plaintiff to claim principal and interest and 
.as he failed to-claim the principal, he was 
not entitled to claim it in a subsequent suit, 
“because the cause of action was the default 
which formed the foundation of both the 
suits. ` 
‘The learned Counsel for the appellants 
-also relied on Kishan Narai v. Pala Mal 
(2). It was held in this case that if a mort- 
-gage deed provides for the payment of prin- 
cipal and interest as independent obligations, 
‘O. II, r, 2, Civil P. ©., 1908, does not preclude 
the mortgagee from suing to recover the 
‘principal by: reason of his having previously 
-sued for a personal decree for the interest 
‘due. Butin the case of a mortgage deed 
which upon a default in the payment of in- 
‘terest gives the mortgagee the right to realize 
‘both the principal and interest, if, upon such 
“a default occurring, the mortgagee sues to 
realize the interest from the property, the 
rule above referred to precludes him from 
.afterwards suing. to realize the principal 
‘due, even if ‘by his plaint in the first suit 
he has purported to reserve the right to do 
-8o. In my opinion,*on a proper construction 
of the mortgage deed in the present suit, 
- both the Privy Council rulings. alluded to 
above are clearly distinguishable. ' In the 
- first, instance, the ‘mortgage deed provides 
-that the mortgagee can at any time secure 
payment of principal and interest by bring- 


(2) 4 L 32; 72 Ind. Cas. 187; A IR 1922P C 519; 
-450 TA 115; 44 M LJ 123; 25. Bom. L R'220; 32 M LT 


- 41; 270 W N 802; 18 L W 341; -50 C126;6 P WR > 


1923; 90 & A L R488 (P O). 
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ing the mortgaged. property to sale. - In the 
second place, it provides that if interest is 
enot paid then the mortgagee can either 
allow the interest to accumulate for a period 
of 12 years, or he can secure payment of the 
interest and compound interest by bringing 
a separate suit therefor. So far as the pay- 
ment of: interest and compound interest is 
concerned, no reference is made to the mort- 
gaged property in this clause of the deed. 
It appears to me, therefore, that the parties 
Intended that the mortgagee would have the 
option to secure payment of the interest sepa? 
rately irrespective of the mortgaged property. 
If he chooses this alternative, only the prin- 
cipal amount will thereafter remain as a 
charge on the property mortgaged. The 
‘following observations from the judgment of 
their Lordships of the Privy Council in 
Kishan Narain v. Pala Mal (2), at p. 36* are 
of great importance: 
© “Tt does not appear to their Lordships that if the 
mortgage had provided, as mortgages always do in 
this country, for an independent obligation to pay the 
principal and the interest, that in a suit brought to 
obtain a personal judgment in respect of the interest 
alone the rule (O. II, r. 2) would have prevented ‘a 
‘subsequent claim for payment of the principal. In 
such a case the cause of action would have been dis- 
tinct. The matter is, however, different if the non- 
payment of the interest causes the principal money to 
become due, as in that case the cause of action, the 
‘non-payment of the interest, gives rise to two forms 
of coliet which the Code provides shall not be 
-Split. 

In the present case the cause of action. so 
far as the first suit is concerned, was the non- 
payment of interest from November 8, 1932, 

' till August 25, 1936. A separate remedy is 
provided for in the mortgage deed so far as 
this cause of action is concerned. The first 
suit, therefore, was based on a cause of 
action distinct from the one which forms the 
-foundation of the present suit. Reference 
may be made in this connection to certain 
observations in Yashvant v. Vithal (3). In 
that case the mortgage deed contained a co- 
venant' to pay interest each year. It was 
-held that this covenant was distinct from and 
independent of the claim of ‘the mortgagee 
‘to recover the principal sum, and its per- 
formance was secured in a different manner. 
Jt was held that this covenant was similar to, 
the covenant to pay interest which is, insert- 
“ed in well-drawn’ English mortgage deeds 
` for the purpose ‘of enabling the mortgagee 
“to sué for overdue interest without calling 
-in the principal after the date fixed for’ the 

“payment of the latter. Similar observations 

“were made by Krishnan, J. in Sawmy Rao 


_(8) 21 B 267. > 
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v. Official Assignee, Madras (4). A number 
of other rulings were quoted on behalf of the 
respondent by Mr. Mela Ram, such as Par- - 
meshri Das v. Fakeria (5), U. Po Naing v. 
Burma Oil Co: Ltd., (6), Maung Kyin Pein 
v. Ma Pwa Me, 64 Ind. Cas. 953 (7), but it is 
unnecessary to refer to them as they are 
clearly distinguishable: Ganda Ram v. 
Shiva Nand Ganésh Das (8), was also relied 
upon by Mr. Mela Ram. ~ 

-The learned Counsel for the appellant also 
contended that as the previous suit ‘had not 
been based by the mortgagee on any personal 
covenant embodied in the mortgage deed and 
as he had obtained a decree on the security 
of the mortgaged property, he was not entitl. 
ed to institute the present suit again, asking 
for the sale of the property mortgaged for 
non-payment of the principal. In my opi- 
nion this contention is without any force.” If 
the mortgage deed .contains a separate per- 
sonal covenant for the payment of interest 
and compound interest, such a covenant can- 
not be ignored simply because in the pře- 
- vious suit this stipulation in the mortgage 
deed was‘not made the basis of the claim. 
For the reasons given above, I hold that the 
present suit isnot barred under the provi- 
sions of O. II, r. 2, Civil P.C. I-accordingly 
dismiss this appeal with costs. 

There is no force in the cross-objections. 
It is stated in the mortgage-deed that if a 
separate suit is brought by the mortgagee to 

` secure payment of interest and dompotind 
interest, the principal mortgage amount shall 
remain secure. Rupees 510 being the. princi- 
pal mortgage amount, the learned District 
Judge was right in passing a decree in fav- 
our of the plaintiff only in the sum of Rs. 510. 
I -accordingly dismiss the cross-objections 
po with costs., 

' Appeal dismissed. 

@ 48 M 703; 91 Ind. ‘Cas. 403; AIR 1925 Mad. 1120; 
49 M L J 474; 22 L W 17. 

(5) 1 L457; 59 Ind. Cas. 71; A I R 1920 Lah. 1; 56 P 
WR 1920;.2 Lah. LJ 466 (F B). 

(6)7R 157; 115 Ind. Cas. 705; A I R 1929 P C 108; 
56 TA 140; 29 L W 690; 330 WN 545; (1929) 3 MW N 
378; 31 Bom. LR 750; 49 CL J 527; ind. Rul. Ga) 
P C 121 (PO). 

(7) 64 Ind. Cas, 953; A I R 1922 UB 1; ŁU BR 62. 


(8) AL R 1937 Lah. 757; 175 Ind. Cas. 853; 40 P L R 
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fog 
evidence relying. on text-books—Value of—Identifica- 
tion—Value of —Murder—Sentence—Youth by itself, 
if reason for not passing: death sentence— idence 
Act (I of 1872), s. 27 — Duty of Police in recording. 
*statement of accused — Statement leading to dis- 
covery. 

Where a medical witness gives evidence relying 
largely on statements in text-books as to the time of the 
death from the appearance of blisters on the dead -body, 
the theoretical evidence of this description is not of 
value unless it isexhaustive with regard to all possiblé 
circumstances. [p. 528, col. 1.] 

Itis not illogical to say that the evidence. of idénti- 
fication by itself might be unreliable, but that, when 
substantial evidence is added to it, the identification 
évidence assumes a totally different aspect. When there- 
fore a man is identified as being one of “three persons 
engaged in a murder and when that person states that 
a jewel produced by him from a hiding place came to 
his share, it is reasonable to hold that he was concern- 
ed in the murder in the absence of any explana- 
tion. [p. 532, col. 2.) 

Youth by itself is not a reason “why the Court should. 
evade its duty of sentencing the accused to death 
especially in the case ofa cruel murder. [p. 533, col. 1) 

The dutyof the Police, if they desire to record 2 
statement of the accused is to record it as given and to 
leave it to the Court to decide what evidence is ad- 
P 180 And. Cas. 590 (1), referred to. [p. 531, 
co! L.) \ 

tis the first, statement of the accused to whomso- 
ever “made, that leads to the discovery of the fact, if à 
fact is-discovered. 171 Ind. Cas. 245 (2), referred 
to. ` p. 531, cols. 1&2.) 


Messrs. C.° Narasimhachriar and M. 
Ranganatha Sastri, for the Accused. 


. The Public Prosecutor, for the Crown. 


Mockett, J < Aed Nos. 1 and 2 toge- 
ther with oné Guddi Peeran were charged 
‘before the learned -Sessions Judge’ of Cud- 
‘dappah with the murder on March 12, 1939, 
of a woman Golla Nagamma. Guddi Peeran 
‘who was accused No.3 was acquitted ; ac- 
cused Nos. 1 and 2 were convicted and sen- 
tenced to death and they now appeal. The 
plan Ex. indicates roughly the scene’ of 
Nagamma’s death. She livés at Venkatapuram 
which is 24 miles from Prodattur. On March 
12, some time before midday, she was alive. 
P. W. No. 3, her husband, said that she 
gave him his "food before . he left for Pro- 
dattur, and P. W. No. 2, her sister, was 
with her in her house on that morning. ‘Some 
‘time after noon she was found déad, having 
been throttled. There is no doubt whatever 
that she mether death at about midday on 
the 12th. No cross-examination was addressed 
to her sister, P. W. No. 2, or to her husband, 
P. W. No. 3, to suggest- that the deceased 
_ ,hadin fact met her death long before noon, 
on the 12th, even so early as late on the 
previous’ night. This aspect requires. a 
passing reference because the Lady. Sub- 
“Assistant Surgeon, relying largely on state- 
ments in. test -books, was inclined to. say 


vite 
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that from the appearance of blisters on the 
body death must have taken place from 22 


to 35 hours prior to her examination. which, 
wasat7a.m. on the 13th. Even: 22 hours’ 


before 7 a. m. when blisters were seen on the 
body would mean, if the doctor’s premises 
are correct, that the woman was alive in the 
early hours of the 12th ; and 36 hours before 
would mean that she met her death on the 


Theoretical evidence of this description -is 
not of value unless it is exhaustive with re- 
gard to all possible circumstances.’ This 
body had been left in a March sun from 
about noon tosundown on the 12th, if the 
prosecution story is correct, and all night in 
the open air. The text-books do not deal 
with circumstances such as these, but ordi- 
nary experience shows that in those circum- 
stances decomposition sets in with great rapi- 
dity. It is notorious that bodies are burnt 
or burried in this country within a few hours 
of death. We should require the clearest 
possible evidence of the time when blisters 
‘appear under circumstances such as those 
before usin orderto prefer the deductions 
based on such..theories to the clearest eyi- 
dence of the fact that this woman was alive 
‘late in the morning of the 12th. There’ is 
is no question in our minds that she met 
her . death ‘at about noon on that day. It is 
clear also from the medical evidence that 
she was strangled. P. W. No. 2, Sayamma, 
claims to have witnessed Nagamma’'s death. 
She bears out -P. W. No. 3, the husband, 
who says that’ he had gone to Prodattur on 
the morning of the 12th for work. P. W. 
No. 2’s story proceeds as -follows: The de- 
ceased was wearing, as was her custom, on 
her body gold katlu, gold kantini gundulu, 
gold thalakulu, gold rettakadiyam, gold 
bendu kammalu. gold wpper ear-rings and 
silver kala kadiyalu, P. W. No. 2 took the 
buffaloes out leaving her sister in the 
house. She grazed the buffaloes, brought 
them back, collected the buffalo dung and 
stacked it. A little before noon she returned 
home and told her sister that she had stack- 
ed the collected buffalo dung near the 
palmyrah tope. The deceased left, bidding 
P. W. No. 2 to follow after she had her 
food. When she left the deceased was wear- 
ing the jewels mentioned. the 

- After the meal P. W. No. 2 went to the 
‘scene and states that she saw accused No. 1 
“accompanied by two strangers” throttling 
her sister. Her conduct was then just what 
one would expect of a little girl, namely, 
she became afraid and ran home and re- 
ported the matter: to. her aunt and three 
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other persons who have not been examined. 
There is however ample evidence on the re- 
cord that this little girl at once reported to 
her auntand told her what she had seen. 
P. W. No. 6, Chinna Bali, bears out the 
latter part of P. W. No. 2’s statement. He 
says that P. W. No. 2 came crying and 
told P. W. No. 5 that accused No. 1 and two 
strangers were throttling and killing her 
sister. It is convenient to mention here 
that the gxamination-in-chief in this case does. 
not appear to have been very satisfactory. 
The statement of P. W. No.2 that .she saw 
the.accused accompanied by two strangers 
throttling her sister was obviously not an 
adequate recording of her evidence ; but it 
is plain beyond doubt that she at once re- 
ported to her aunt in the hearing of others 
that all three were throttling her sister de- 
ceased, and no cross-examination was direct- 
èd. to suggest that the two strangers were 
not taking part. 

~ Jt is obvious from the learned Judge's 
judgment who after all recorded the evi- . 
dence that in the words of -his judgment 
“there she (P. W. No. 2) saw the three ac- 
cused in the act of throttling the deceased.” 
P. W. No. 6 and others went to the scene 
and P. W. No.6 at the request of P. W. 
No. 2, went to Prodattur to tell P. W. No. 3 
and he found P. W. No. 3, told him and 
brought him back to the village. P. W. 
No, 2 identified two of the jewels—kantini 
guntulu and bendu kammalu after the ac- 
cused’s arrest. She says she was able to. 
identify the bendu kammalu especially be- 
cause there was a dent on one side of it due 
to her niece (the deceased’s daughter) tread- 
ing on it. There remained on the.body the 
gold thalukulu, gold upper earrings and the 
silver kala.kadiyalu and the’ other jewels 
were missing. It does not seem to us that. 
any ‘cross-examination was addressed to 
P. W. No: 2 to suggest that her identification. 
of the jewels was faulty. It may be said’ 
that the cross-examination in the case of 
accused No.1 was especially directed to sug- 
gest that she was swearing falsely owing to 
enmity against accused No. 1 and naturally 
her identification of accused Nos.2 and 3. 
was questioned. It should be’ stated here 
that there was material on the record brought 
out. by the defence suggesting that accused 
No.-1-had previously been involved in a 
case of theft, for it appears, according to. 
Ex. 6, thatthe -deceased had given informa- 
tion‘ regarding this to the authorities and 
that asa result the village elders ordered the 
accused to pay Rs. 80 to Kondayya, the man. 
from whom the jewels had been stolen. ` 
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- The, delont relies on : this, incident to 
a that it was for this reason, that ac- 
cused No. 1 has been implicated in this ¢ case. 
"This. was. -put ‘directly to Pi W.,No. 3 in 
cross-examination.” P. W. No." 3 réceived 
the news at about 4p. 11. from P. W. No. 6 
—it may ‘be stated that some ‘of the times 
are vague in this case—and he (P. W. No. 3) 
returned at, Once tö Venkatapuram. ” He 
sent P. W: No. 11 to, fetch. the village 
‘Munif. who resides in Prodattur. P. W. No. 3 
has-been much criticised. His conduct is 
said to be remarkable. Why did ‘he not 
wher he received the news at Prodattuf at 
‘once. complaiii‘in Prodattur ? And why did 
he go first to. His “village? ‘The answer to 
all “this i is. that it is “unsafe to. say what any 
man might or might not do orn receiving 
the news that his wife had been strangled. 
It is. at least safe to say that there is no- 
thing’ remarkable in-his at once going to 
where the body of his wife lay.’ The village 
Munsif states that he was informed. (and ib 
must have been at about 5 o'clock) by P. W. 
No. 5 whereupon he proceeded to the- ‘spot 
and examined .P. W. No. 3 at the scene.’ 
states that he recorded P. W. No. 3’s state- 
ment but did not take his thumb ‘impres- 
sion. The reports Exs. D and D-1 were sent 
to the Sub-Magistraté and the Police. That 
by the Police was received at-10-20 P. m. 
and by the Sub-Magistrate at 1 a. u. P. W. 
No. 3 stated in his evidence that he gave a 
dhava~—or complaint—to the village Munsif 
and. that it was attested by five persons 
including P. W. No. 11, but the village 
Munsif.states that no written complaint was 
given and P. W. No. 11 states he knows 
nothing about. this dhava. ` On this the -.de- 
fence ebuild ` the theory that a written dhava 
was given stating probably that . persons 
other | than the accused had committed the 
murder or that persons unknown had. done 
it, that it has .been. destroyad after it was 
decided to foist this case on accused No. 1. 

We entirely ‘reject this theory. Exhibits D 
and D-1 were sent by 8 in the evening. They 
are consistent with the prosecution’case as 
they name accused No.,1 and mentioned.two 
strangers and give in detail the stolen jewels 
and that P. W. No.2 saw what happened. It 
is extremely unlikely- that the village Munsif 
was participating in. the concoction. of a 
false case. The evidence for the prosecution 
of many different people-had been consistent 
throughout that this little girl at oncé iden- 
tified accused” No. 1 together | with two stran- 
gers as the murderers, ‘The real question 
in this case is whether the identification of 
P: W. No. 2 and that -of, other’ ‘witnesses to 
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whom reference will: be;made taken with 
further evidence relating to dealings , with 
«these jewels by the accused, is ‘sufficient as a 
“whole to bri ing home the guilt for this crime. 
We accept the position. that P. W, No. 2 
reported in ‘the manner: she says. she reported. 
We think there is no ground for supporting 
that this isa foisted-case... It is quite.possible 
that P.. W; No, 3 has: confused the statement 
‘he made to the. Magistrate with the dhava. 
It must be :Temembered that at the time he 
must have been suffering from great, mental 
distress and his memory may. not be accurate. 
‘But we think the evidence of the Munsitf 
P. W. No. 13- entirely disposes’ of a wholly 
concocted case. There is no cross- examina; 
ation addressed to him, a Munsif cf 23 years 
standing, on which it can be. said that he 
was a arty; as he must presumably have 
‘been, to such a conspiracy. 

The criticism that before - sending. his 
report he preferred to goto-the spot does not, 
inour view; affect. his credibility in any 
manner whatever. The report of the mur- 
der” was second hand hearsay and there was 
nothing unreasonable under. the circumstan: 


ces in his deciding to verify’ the fact. That ~ 


P. W. No.2 immediately reported that shẹ 
had seen accused No.“ 1 and two strangers 


murdering “the deceased is borne. out by, ` 


P. Ws.’ Nos. 4,5,and 6. Pi W.No.'2 is the 
only eye ‘witness „who claims to have witness- 
ed the murder, but other witnesses say they. 
saw accused No; 1 and ` two strangers near 
by at or about ‘the time. Those witnesses 
are P. Ws. Nos. 7, 8,9 and 10, all villagers 
of Venkatapuram. They all claim to have 
seen the accused and two, strangers in the 
neighbourhood of the scene of. the crime 
shortly- after about midday. .P, W. No. 7 -was 
in his mango tope.’ Accused No. 1 and two 
strangers, according fo him, were going to- 
wards Prodattur coming from | the wesi. 
Nagamma was murdered a little away to the 
west of this mango tope. At 1 P. m. the witness 
went home and learnt from P. Ws. Nos. 4 and 
6 what had happened, wheréupon the witness 
stated that accused No: 1 and two strangers 
had been seen by him going towards Prodat- 
tur. P. W. No. 4 was not asked whether mi W, 

No. 7 spoke to him: and’ ‘therefore, P W; 

No. Ts statement to Pi. W. No. 4 should not 
have been admitted in evidence. “This witness 
also clainis to, identify the jewels of the de- 

ceased. The witness states that he identified 

the three accused at-an identification parade: 

It may be mentionéd that this witness to; 
gether with the other Venkatapuram ` Wit: 

nesses was examined.on the morning of 
March 13,” The ‘identification ofthe. ‘accused, 
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and of the jewels by this witness was attack- 
ed by the defence, i 
‘As’to the jewels, neither by the prosecu-* 
fion nor by the defence was the question as 
to how he was able to identify the jewels 
fully investigated. P. W. No. 8 was looking 
at his buffaloes in the neighbourhood and he 
tells the same story. Here again, the in- 
adequacy of the examination-in-chief is ap- 
parent. ‘This witness was allowed to give the 
‘effect. of- conversations between him and the 
villagers on his return, but the villagers 
-were -not asked about those conversation. P. 
W. No. 9 had gone to plough up the onions 
in his field. He too states that he saw the 
accused in Kalamalla Venka shown on the 
‘plan. He describes how they were occupied. 
P. W. No. 10 says he was grazing goats and 
actually saw accused No: 1 and two stran- 
gers. The evidence of these witnesses can 
‘be dealt with together. On the assumption 
that they are: giving honest evidence, it is 
difficult to criticize’ the identification of ac- 
cused ‘No. I who belonged to the same village, 
but their idéntification of accused Nos. 2 
_and 3 is naturally ‘vulnerable because they 
were strangers. ‘The identification parade 
was held on March 17; in the morning. The 
conventional mahazar, Ex. Q was ‘taken and 
signed by- P.. Ws. Nos. 21 and’ 22. This 
identification parade was attacked as identi- 
.fication parades invariably are: P. W. No. 21 
says that the- identifying witnesses had no 
opportunity to see accused Nos. 2 and 3 be- 
fore identifying them when they were mixed 
up with about 40 persons. “In cross-exami- 
-nation’ he ‘said ‘that the lock-up doors: provid- 
ed with iron bars had no shutters and that 
persons inside the lock up can be seen from 
the verdndah. Apparently a nuthber of per- 
sons interested in the case had come to Pro- 
dattur on the 16th and at that time accused 
‘Nos. 2 and 3 were in the lock up. The learn- 
ed- Judge on this says : 

“Tt is seen from the evidence of P. W. No: 21 that 
persons from Venkatapuram had ample opportunities 
to see accused Nos. 2 and 3 in the Police lock up. No 
reliance can therefore be placed on the evidence of the 
identification. ne 

- It seems to usthatthat finding is not whol- 
ly justified, and does not accurately represent 
the evidence of P. W. No. 21. It would ap- 
pear that, if -his view is to be accepted, the 
only lock up in which persons intended for 
identification can be safely put is one with- 
out any bars or windows, which would hard- 
ly be possible ‘in the claimate of Madias. It 
does not follow that, because the witnesses 

might have seen the accused, they did in fact 
see hima, However, the learned Judge took 
the view that the identifiéation of accused 
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No. 3 was unsatisfactory in the’ absence of 
further evidence and acquitted accused No. 3. 
Reviewing the evidence so far as it stands, 
the position is that P. W. No. 2 claims to have 
seen the murder and 'she at once.reported it 
to her aunt. P. Ws. Nos. 7 to 10 claim to 
have seen the accused in the neighbourhood 
of: the scene of murder at about the time 
of the murder. So far as accused No. 3 
was concerned, that is all the evidence, 
‘and the learned Sessions Judge thought that 
that ‘evidence was insufficient ` to convict ac- 
‘cused No. 3. There was however in the'case 
of accused Nos. 1 and 2 further evidence. It 
is obvious that, if that evidence was accept- 
ed, the evidence of P. W. No. 2 must obvious- 
ly be true and it is próbable that the evi- 
dence of P. Ws. Nos. 7 to 10 was also true 
although, if they were untruthfully reintorc- 
ing the case, it does not follow that the'evi- 
dence of P. W. No. 2 is untrue. 


at will be remembered that two of the 
jewels missing from the body of the deceas- 
ed woman were katta kadiyam and bendu 
kammadu, both of gold. P. W. No. 18, a 


~shroff in. Prodattur town, says that accused 


No. 1 came to his shop at about 3 o'lock on 
March 12, giving the name of Ganga Reddi 
and sold the above jewels for which he was 
paid Rs. 59-1-0 and his thumb impression 
taken in the account book. Exhibit F is the 
entry in the book and Ex. F-1 is.the thumb 
impression. It is not denied that this thumb 
impression is that of accused No.1. P. W. 
No. 18 says he melted the katlu and kadayam 
but retained the kammalu and that he sold 
the gold of the katlu and kadayam to-one 
Venkatasami. who was not examined. . The 
Police four days later came with. panchayat- 
dars. Accused No. 1 pointed out P. W. No. 18 
to the Police and at the request of.the Police 
P. W.. No. No. 18 produced the kammatu, 
M: O. No. 2. The date of Ex. F appears at 
the top of the page above another entry. Jt 
is mistakenly written as Sunday, Bahula 6, 
when it should be Sunday, Bahula 7. The 
correct date is the 6th, being March 1], but 
an examination of the account book shows that 
this mistake isa continuation of the same 
mistake which has been made earlier in the 


. book and no significance can be attached to it. 


. This witness was vehemently attacked by 
the defence and the, reasons for the attack 
may best be stated by the accused's answer 
to his evidence. It is a complete denial that 
he ever went to the shop. He states that the 
thumb impression was obtained from him 
under pressure at the Police Station by the 
Police who had taken the book of P W. No, 
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18 for the purpose. Thekammalu M. O. No. 
2, is stated not to be that of the. deceased at 
all but one bought from D. W.No. 1, a Pro- 
dattur shroff, who said that he himself sold 
this jewel to P..W. No. 18, on the 15th. Itis 
a fact that Ex. 23, P. W. No. 1’s book, shows 
a Sale of bendu kammalu, corresponding 
precisely in weight to M. O. No.2. It must 
be remembered that M. O. No. 2 was identi- 
fied by P. W. No. 2, because it had a dent 
caused by a child treading on it. P. W. No. 3, 

also identified it. It has in fact got such a 
‘dent. It appears, and it is obviously a fact, 

that the accused made a statement to the 

Police which might well be admissible under 
s. 27, Evi. Act, and.the statement was ad- 
mitted by the Magistrate. The statement was 
made in the presence of panchayatdars, but 
it is obvious that this was not the first state- 
ment that had been made. A statement had 
been made to the Police which P. W. No. 20, 
had thought it wise to get repeated in the 
presence of panchayatdars. . 


It is obvious that the statement cannot be 
complete. It is remotely improbable that the 
accused said simply, “Iand accused Nos. 2 
and 3 removed tle jewels from the person 
of the deceased” without any sort‘of initial 
narrative as to how hecame to be where the 
deceased was, or whether the woman was 
alive or dead at the time. This is an example 
of the mutilation of a statement made by the 
accused person, due apparently to the Circle 
Inspector supposing that it was his duty to 
decide what evidence was admissible and 
what was not. The duty of the Police, if they 
desire to record a statement, is to record it 
as given and to leave it tothe Court to decide 
what evidence is admissible. In Public Pro- 
secutor v. Subba Reddi (1), this Court had 
condemned the practice of Police Officers 
giving not statements made to them-in the 
first Instance in evidence but statements 
made obviously for the second time before 
panchayatdars. Such statements have been 
held to be inadmissible. The result of the 
handling of this statement by the Police is 
that what probably was a simple and admis- 
sible statement under s. 27 must, in our opi- 
nion, be ruled out entirely for reasons which 
may be re-stated as follows: (1) that the 
statement is obviously incomplete and (2) 
that obviously what was stated by the accus- 
ed was a repetition of something that he had 
previously said to a Police Officer. It is the 
first statement of the accused t0 whomsoever 


(1) (1938) M W N 1118; 180 Ind. Cas. 590; AI R- 
1939 Mad. 15; 40 Cr. L J 433; 48 L W 780; 11 RM 
728. 
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made, that leads to the discovery. of the fact 
if A ed is discovered. . 

e attention of the trial Judge may use- 
aully be directed to the Full Reach ea 
of this High Court in Athappa Goundan v. 
Emperor (2).. Excluding any statement by 
the first accused, there remains the fact, if 
true, that he pointed out P. W. No. 18 to the 
Police and that P. W. No. 18, stated that on 
the afternoon of the murder the accused sold 
to him M. O. No. 2, said to be the property 
of the deceased. Itis most important to re- 
member, when considering whether this story. 
can be accepted, that on March 15, the date 
of Ex. 23, the Police had no idea that the 
first accused was supposed to have sold the 
kammalu to P. W. No. 18, because it was 
not until the next day, the 16th that he was 
brought to Prodattur having been arrested 
at Thumulur and on that day took the Police 
to P. W. No. 18. Itis therefore incredible 
that the Police should be attempting to iden- 
tify the accused with a jewel procured from’ 
D. W. No. l, on March 15, when they did 
not know until the 16th of any connection 
between P. W. No. 18, and the accused. Evi- 
dence of this is based largely on the book of 
D. W. No.1, and it is unquestionably re- 
markable that kammalu of precisely the 
same weight as that said to have been taken 
from the deceased’s body is shown to have 
been sold on the 15th. But it is curious that 
D. W. No. 1, was never asked in chief to 
identify the kammalu atall; he was only 
asked by the Court. The book of D. W. No. 
1, is not above suspicion. The explanation 
about the sheet corresponding to Ex. 23 being 
blank that it was the last day of the finan- 
cial year is not very convincing. So far as 
the time of these events is concerned Ex, 23 
is the first entry of the day on the 5th and 
the accused was arrested at 4-30 on that 
day at Tumulur. The theory of this jewel 
being foisted must in our opinion be rejected. 
The question arises, was M. O. No. 2 the pro- 
perty ofthe deceased? Its identification 
by those who are familiar with it, especially 
of the-description of the dent on the side by 
P. W. No. 2, seemsto ug entirely satisfac- 
tory. P. W.No. 3's identification of both 
M. O. No. 1 and M. O. No. 2 was attacked. 

The defence were driven to such criti- 
cisms as that P. W. No. 3 hesitated in his 
identification of M. O. No.1 in the Magis- 
trate’s Court, a circumstance satisfactorily 
explained by him by the statement that he 
was much overcome with being 

DIL R (1937) Mad. 695; 171 Tnd. Cas. 245; AI R 
1937 Mad. 618: 38 Cr. L J 1027; (1937) 2M L J 60; 
od M W N 442; 46 LW 152; 10 R M 331 
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by his murdered wife’s jewels, because that 
this woman was murdered there is no ‘doubt. 
Another criticism was-that P. W. No. 3: said 
that he-did_not-know where his wife got the 
kammalu‘from and that she had told hint 
that ‘she! bought. it. -But -these criticisms 
entirely disappear in:-the face-of the fact 
that the‘accused.‘todk ‘the Police to P: W. 
No. 18, that--there was a ‘kammdlu and that 
in P. ‘W. No. 18's books was ‘the: thumb: im- 
pression.of ‘the accused and that, as. will 
later: be shown, accused No. 2:revealed where 
M: O. No..1.was hidden. The alternative, 
accepting those facts, is to suppose that: the 
Police by some mysterious manner, having 
héard that a kammeélu was--in the- posses- 
sion of P. W. No. 18, thought fit to invent the 
story that the accused had: taken it’ there, 
and ‘having invented it obtained by force a 
thumb: impression of the accused in the book 
of.P. W. No. 18.. If the Police had descénd? 
ed:to this method surely' it maybe: supposed 
that they would have ascertained the source 
of the foisted jewel and arranged that- that 
oi should be amenable to their wishes as 
well. ya ' Py 
. Itis impossible for the defence in this 
case to avoid the argument that, beginning 
with the villagers and ending with the Police, 
there has been a conspiracy to'eonvict accus- 
ed:No. 1.of a crime of which at least there is 
no evidence. The villagėrs awe supposed to 
have selected him because he had heen. con- 
cerned in -a robbery before and therefore he 
was the likely person to have committed the 
murder. This is a.theory which at least 
requires consideration, but -the learned 
Counselfor defence has-been quite unable 
to suggest’any explanation as to why, having 
selected accused No.1 as ‘the victim, the 
villagers have elected to complidate what 
would have been a relatively simple case 
by attaching to him two unidentified stran- 
gers, The only explanation. suggested was 
that, as accused No. 1 was no more than 
seventeen, it was.safer to associate others 
with him lest it be said that he was physical- 
ly incapable aloneof murdering the deceas- 
ed. But why two other men should be in- 
troduced has never been explained especial- 
ly as accused No.. 3: was a Muhammadan. 
The defence have argued, and rightly argu-- 
ed, that the combination of accused No. 1, a 
Reddi, with accused No. 2 a Hindu of totally- 
different caste and accused No. 3, a Muham- 
madan, is remarkable and improbable. It is 
certainly remarkable; but when considering 
the hypothesis of a carefully thought out 
false case -the Introduction of three’ such 
different persons as acting together is equally 
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unlikely. Then, so far as the foisting of the 
jewels Is concerned, why should the Police, - 
who could quite easily have ‘planted’ these 
ejewels on theaccused in a simple manner, 
involve themselves in a much more compli- 
cated transaction. involving the assistance 
of a bazar shroff? - ar 
The evidence against accused No. 2 consists 
very largely of his conduct after arrest in 
relation to a-jewel (M, O. No. 1) identified as 
the property of the deceased. It is ‘not 
illogical to say that the evidence of identifi- 
cation by itself might be unreliable, hut that 
when substantial evidence is added to it; the 
identification evidence~-assumes a ~ totally 
different aspect. When P. Ws. Nos. 7 to 10 
identified two unknown persons whom they . 
had no-particular reason to notice, it is per- 
missible to doubt whether that identification 
čan be trusted, but when those very people 
are found dealing with the jewels -of the 
murdered person, it is reasonable to hold' that 
they were making no mistake when they 
picked out the accused as the culprits. Accus- 
ed No. 3 has of course been acquitted, but 
in'the case of accused No. 2 there is evi 
dence of the precise nature which we have 
indicated. ` After his arrest accused ‘No. 2 
told P. W. No. 23, the Sub-Inspector, that the 
kantini gundulu which came tothe shares of 
accused Nos. 2 and 3 was concealed by him 
in the cattle shed of his uncle and that he 
would show it. Here again his statement is 
obviously shorn of much ‘of its context, but 
. there is no reason to suppose that any part 
of a statement made by. accused No. 2 would 
have-assistéd the accused's case nor is it 
suggested that this was the cdse.. Accused 
No. 2 thereupon took the Police Officer and. 
the panchayatdars to his uncle and“ removed 
M. O. No. I from under 4 slab in the cattle 
shed. ; S a R 
“We have been asked to say that what 
might have happened was that, after the 
murder, accused No. 2 in "some ‘way became 
possessed of this jewel and no hostile conclu- 
sion can be drawn from the statement. But 
when a man is identified as béing one of 
three persons engaged in a murder and when 
that person states that a jewel produced by 
him from a hiding place ‘came to his share, 
it is to put it no higher, feasonable to hold 
that he was concerned in the murder in the 
absence of any explanation. What explana- 
tion has been given-by the accused ? Accus- 
ed No. 1, completely denied the offence arid 
said that he was at a jathra’ in “Kothapallee, 
Cuddappa taluk, where he lad goné to stay 
in his maternal uncle’s house three days prior 
to the occurrence, that. after the jathra he 


. 
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y weni to Tummalur to his telation’s Kone: 


where. he was, arrested, and that his revela- 
tion of P. W. No. 18, atid his thumb. impres- 


sion in the witness's. book. were ‘induced by” 


Police coercion. “If that is so, he could have 
called , witnesses to. establish an’ impregnable, 
alibi, but nó witnesses were called from his. 
maternal uncle’s house to say that he was at’ 
Kothapallee three days before the murder or 
from the other relation’s house in Tummu- 
lur to say that he was there on thé day of the 
murder itself. As to,accused No, 2, „he denies- 
entirely that ké ever produced the jewel at 
all or.that he evén knows (Muganna) Muga- 


vadu at whose house the kantini gundulu was 
alleged to have been recovered. Here again’ 


we see, according to accused No. 2, that the 
Police chose for the Scene of foisting this 
jewel on accused No. 2, the house of a stran- 
ger. With regard to this jewel it is true that 
it is of a sort commonly worn by women, but 


there is nothing in the evidence of identif- - 


cation to suppose that it was not the property 
of thé deceased. In the case of accused ‘No. 2. 
we are invited to say that the whole of the 
evidence against him is false. | 

This is a remarkable case because of the. 
difference in caste and creed of the thrée 
accused and we have already noticed the 
curious fact that the book entry of D. 
No. 1, partons | to deal with a jewel identical 
with M. But in spite of these 
matters we are. ‘satisfied that the inferences 
ofjguilt to be drawn from the evidence are. 
overwhelming and we reject ‘entirely the. 
theory that the charge arising from this com- 
bination of facts owes its inception to thé 
hasty—for it must have béen hasty—agree- 
ment among the villagers of Venkatapuram. 
and that the Police gladly and enthusiastic-- 
ally co-operated from the moment the matter. 
came into their hands. The learned Sessions’ 
Judge was satisfied and we are satisfied that 
the evidence . brought home beyond all 
reasonable doubt the guilt, of this murder to 
accused Nos. Í and 2: We therefore confirm’ 
the convictions. With regard to the-seritence, 
accused No. 2, is 25 years old and accused , 
No. 1, is stated to be 17, although . before’ the” 
Court of,Session his age was given as 19. In 


the case of accused No. 1, as ‘we have fre- 


quently had occasion to rematk’ before,-youth 
by itself is not a reason why the-Court should 
evade ifs duty of sentencing the accused to 
death especially in the case “of, a cruel, mui: 


der, such as this. We think that the. SEN. 


tences’ of death were rightly passed and We 
confirm them. ` The appéals of the “accused 
are dismissed.. ; 


N.-S. rage SO Appeals dismissed, 
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£ OUDH CHIEF - COURT. 
Segond Civil. Appeal-No. 256 of 1937 
x January 6, 1941 
, GHULAM Hasan, J. a 
ao _ BENI MADHO— DEPENDANT — 
ÅPPELLANT. : 
versus 


” RAM NATH —Prainver—Rusponpat 

, Specific Relief Act (I of 1877), :ss. 22, 22 TD— 

Specific performance — Suit for,- dismissed by trial 
Court—Findings leading to such decision šet aside by 
Appellate Court—Appellate Court. can decree suit in 
its own discretion—Contract of sale’ deliberately and 
solemnly entered into by vendor—Court cannot inter- 
pose its aid on ground of inadequacy of price. 

- Where’the ‘basic findings, which Ake led-the 
trial Court todismiss the suit for specific performance;- 
are set aside on-appeal,by the Appellate Court, no ques- 
tion of interference by the Appellate’ Court with: the ex- 
ercise of discretion. by the trial Court arises, “and the 
Appellate Court is competent in’ the exercise of its own 
discretion todecree the’ specific performance. . 17 Ind. 
Cas. 732 (1), 122 Ind. Cas. 740 (2)and,107 Ind. Cas. 
881 (3), distinguished, 98 Ind. Cas. 193 (4), roferred 
to. [p. 535, col. 2 , 

- When a contract of sale has been entered into deliber-. 
ately and solemnly by the vendor:with open eyes in the 
presence ofthe, Court and -with‘the advice of Counsel 
without the slightest suggestion ofthe vendor having, 
been imposed upon, a Court of Equity wil! not be entitled 
to interpose its aid on the. ground of inadequacy of 

tice. Administrator-General_ of Bengal x. Jugges- 
se. aids (5) and 145 Ind. Gas; 1023 Ko ‘relied on. [p.- 
co. 

S. CÀ. against” “the order of the Additional 


cl Judge of Lucknow, dated J aliuary 29,- 
9 


Messrs. 
Ram, for the Appellant.’ 

Mr. L. S. Misra, for the Respondent: 

` Judgment. —This is a defendant's appeal 
arising out ofa suit for specific performance. 
of a contract of sale which was dismissed by 
the trial Court whose decision on appeal 
has been reversed by the.lower ` Appellate 
Court-which has decreed the suit against the 
defendant-appellant. 

. Tt is no longer disputed that the defendant 
Beni Madho Gontracted to sell his house 
situate iù Yahiaganj, Lucknow, ` to, one 
Hakim Shiam Lal òn April 27, 1935. Beni 
Madho had filed a suit for possession of cer- 
tain property against Hakim Shiam . Lal' in. 
the Court of the. Subordinate Judge of 
Budaon. He had also filed an application in. 
forma pauperis along with the plaint . which 
was opposed by Hakim Shiam Lal, who-con- 
tested the same on the ground that the- de- 
fendant was possessed of a house in Yahia- 
ganj in Laicknow, which hé had not included 
in thé schedule of property, and that the de- 
fendant was ‘possessed. of sufficient means to. 
pay the court-fees.. Hakim Shiam Lal | offer; 
éd to purchase the said house ‘himself för 
Rs. 500. Bèni Madho agfeed to sell the house 
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and further agreed that he would deliver 
possession of the house if the plaintiff de- 
posited the money in Court. He also pro- 
mised to execute the sale deed within a fort- 
night provided the money was deposited im 
Court by Shiam Lal within that time. On 
September 28, 1935 Shiam Lal put forward 
Ram Nath, the present plaintiff, as the pur- 
chaser for the:same house on the same terms 
on which Beni Madho had agreed to sell it 
to him (Shiam Lal}. Ram Nath, who was 
present in Court, supported this statement of 
Shiam Lal and offered to deposit the sum of 
Rs. 500 that very day subject to the condi- 
tion that the amount was not to be with- 
drawn by Beni Madho till possession was 
delivered to Ram Nath. Beni Madho accept- 
éd this condition. It was also agreed bet- 
ween Beni Madho and Ram Nath that the 
costs of the execution of the sale deed would 
be borne in equal shares by them but the 
entire costs of the registration of the sale 
deed would in the first instance be paid by 
Ram Nath and thesum of Rs. 500 in de- 
posit would be paid to Beni Madho after 
deducting the costs of registration. The Sub- 
ordinate Judge of Budaon before whom 
these proceedings took place ordered that 
the sale deed as agreed between Ram Nath 
and Beni Madho should be completed on 
October 12, 1935. On October 12, 1935 Beni 
Madho did not appear with the result that 
his application to sue in forma pauperis 
was dismissed for default. No sale deed 
having been executed by Beni Madho in 
favour of Ram Nath in pursuance of the con- 
tract of sale, Ram Nath filed the present suit 
against Beni Madho to enforce specific per- 
formance of the contract of sale. The con- 
tract of sale was alleged to have been em- 
bodied in Exs. 1, 2 and 3, which contained 
the original offer of Hakim Shiam Lal, the 
subsequent substitution of Ram Nath as a 
purchaser in place of Hakim Shiam Lal and 
the acceptance by Beni Madho of the terms 
of the sale referred to above. 

Beni Madho contested the suit on the 
ground that.the house in suit belonged to his 
mother who had constructed it and that he 
was therefore not in a position to deliver the 
possession. of the house. It was also alleged 
that the plaintiff did not pay in advance the 
expenses of registration with the result that 
he was unable to.execute the sale deed on 
October 12, 1935, the date fixed for the dis- 
posal of the application for permission. to 
sue in forma pauperis. Beni Madho also as- 
serted that the sale consideration agreed 
upon between the parties was Rs. 520 and 
not Rs.500. The value of the house was 
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alleged in the written statement as being over. 
Rs. 2,000. It was also alleged that there were 
certain family idols placed in a portion of 
he house to which the public had access. 
In regard to these family idols the plaintiff 
had asserted in the plaint that the | defen- 
dant had agreed to put the plaintiff in pos- 
session of the same. sete | 

The trial Court held that the plaintiff duly 
deposited the sum of Rs. 500 by tender in 
Court and also held that the sale considera- 
tion agreed upon between the parties was 
Rs. 500 and not Rs. 520 as alleged by the 
defendant. The trial Court, however, held 
that the plaintiff did not tender to the de- 
fendant the costs of the execution and re- 
gistration of the deed within the time fixed. 
and having failed to comply withthe terms. 
of the contract he was not entitled to a decree 
for specific performance. As regards the 
defendant’s plea that he was unable to deli- 
ver possession of the house because it þe- 
longed to his mother, the trial Court held 
thafthis fact. was no bar to the maintain- 
ability of the suit. According to the trial 
Court, the defendant had contracted to sell 
and at the time of the contract he was fully 
aware ofthe rights of his mother and if he 
chose to enter into it with his eyes open he 
could not be permitted to resile from the 
contract on that ground. The trial Court 
finally held that the term relating to the 
delivery of possession over the house by the 
defendant as a condition precedent to his 
obtaining the sale consideration was one 
which could not be performed by the defen- 
dant. . 

In this connection it was observed by the 
trial Court that the house was the ancestral 
property of the defendant and the mothér 
had obviously a right of residence and there- 
fore the defendant could not be expected to 
deliver possession. Reading the terms of the 
contract in the light of the provisions of ss,15 
and 22 of the Specific Relief Act, the trial 
Court was of opinion that the contract was of 
such a nature that specific performance 
could not be granted. The suit was, there- 
fore, dismissed. 

In appeal the lower Appellate Court. has 
confirmed the finding of the trial -Court as 
regards the amount of the sale consideration 
but it has disagreed with the finding that 
the plaintiff did not pay the costs of regis- 
tration of the deed in time to the defendant. 
After considering the evidence on the record 
the lower Appellate Court came to the de- 
finite conclusion that the plaintiff had offer- 
ed Rs. 20 to’ defendant tò meet the initial 
expenses of registration but the defendant 


H 
“i 


1941 _ 


refused to take it without any reason» The 
lower Appellate Court has ‘also found that 
the defendant was the owner of the house 
and the evidence regarding the construction 
of the house by his mother was neither reli- 
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able nor satisfactory. A further contention - 


was raised on behalf of the defendant before 


the lower Appellate Court that the term that’ 


the defendant was not entitled to withdraw 
the sum of Rs. 500 till he delivered posses- 
sion of the house to the plaintiff was a con- 
dition precedent to the execution df the sale 
deed, and since that condition was not and 
could not be complied with no sale deed 
could be executed. The lower Appellate 
Court however, held that the condition for 
the withdrawal of the price fromthe Court 
before the delivery of possession to the 
plaintiff was not’ a condition precedent and 
did not and could not affect the transaction of 
sale. It also found that the defendant was 
in a position to deliver the possession ‘of the 
house. Having regard to the findings at 
which the lower Appellate Court’ arrived, it 
held thatss. 15 and 22 of the Specific Relief 
Act did not help the defendant’s: case. As 
regards the price of the house, the!lower Ap- 
pellate Court remarked that the transaction 
was entered into between the parties before 
the Subordinate Judge of Budaun‘and there 
could be no question of the plaintiff or Hakim 
Shiam Lal over-reaching the defendant. The 
parties entered into the transaction with the 
advice of their Counsel who were' present in 
Court at the time. The appeal was, there- 
fore, allowed and the suit decreed with 
costs. ; , 

In this second appeal preferred by the de- 
fendant to this Coúrt two points have been 
ùrged on his behalf. The first point is that 
the trial Court had perfect discretion under 
s. 22 of the Specific Relief Act to refuse a 
decree for specific performance of the con- 
tract and that the lower Appellate Court 
should not on appeal have interfered with 
the exercise of discretion by trial Court. Re- 
ference has been made in support'of this con- 
tention to Balla Mal v. Chunni Lal (10 All. 
L. J. 498) (1), Dayal Singh v. Mahabir Singh 
(A. 1. R., 1930 All, 166) (2) and Bishun 
Narain v. Mazharul Haq (5 O. W. N. 35) (3). 
Section 22 of the Specific Relief Act lays 
down that the jurisdiction to decree specific 
performance is discretionary, and the Court 
is not bound to grant such relief, merely 


0) 10 A L J 498; 17 Ind. Cas. 732. 
(2) A I R 1930 All. 166; 122 Ind; Cas. 740; Ind. Rul. 


(1930) All. 292. ie > 
© 5 O W N 35; 107 Ind. Cas. 881; A I R 1928 Oudh 
22. - 
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because it is lawful to. do so; but the dis- 
cretion of the Court is not arbitrary, but 
sound and-reasonable, guided by judicial 
principles, and capable of correction by a 
Court of Appeal. The section itself stresses 
the necessity on-the part of the Court to exer- 
cise its discretion in a ‘sound and rea- 
sonable manner and not in an arbitrary 
fashion. That a Court: of Appeal is compe- 
tent to intervene and correct the wrong 
done to a party if the exercise™òf the dis- 
cretion- has been arbitrary, is ‘clearly re- 
cognised by the latter portion of the 
section itself. Even in the case cited by the 
learned Counsel for the defendant-appellant, 
namely Dayal Singh v. Mahabir Singh, 
(A. I. R. 1930 All,, 166) (2) it was held follow- 
ing adecision of the Calcutta High Court 
in Habibur Rahman v. Ali Azhar, (A. L R. 
1926 Cal., 1237) (4) that the discretion to 
grant or refuse specific performance can be. 
exercised in second appeal. The trial Court 
in refusing to decree the suit for specific 
performance was influenced by the fact that 
the plaintiff had not paid the registration 
expenses before the date fixed for the execu- 
tion’ of the sale deed -and the- further fact 
that the condition for the withdrawal of the 
price from the Court before the delivery of 
possession was a condition precedent to the 
execution of the sale deed. Its decision did 
not rest- upon any express finding: of hard- 
ship upon aneexamination of ‘the various 
circumstances of the case. The basic findings 
referred to above, which ultimately led 
the trial Court to dismiss the suit for specific 
performance, were set aside on appeal by 
the lower Appellate Court. Consequently no 
question , of interference by the lower Appel- 
late Court with the exercise of discretion 
by the ‘trial Court arose. In the case ‘of 
Balla Mdl v: Chunni Lal, (10 All. L. J., 498) 
(1) there was a finding of the lower Courts 
that the contract of sale conferred undue 
advantage on the plaintiff and caused hard- 
ship to the defendant which was not antici- 
pated at the time when the contract was 
made. The learned Judge observed that the 
case was similar to those mentioned in 
illustrations (e), (h) and (j) -of s. 22 and that 
he would not-be justified in interfering 
with the discretion vested in the Courts below- 
under s. 22 which they had exerciséd not 
arbitrarily but on reasonable grounds. - 
The case of Dayal Singh v. Mahabir 
Singh, (A. I. R., 1930 All. 166) (2) is a wholly 
different case and has no application to the 
present case. There it was held that specific 


. (4) A IR 1926 Cal, 1237; 98 Ind. Cas. 193; 44 O.L J 
162. E : . 
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performance of an agreement to sale of land 
against a subsequent purchaser where the 
latter «is entitled toa right of pre-emption 
against. the: person seeking to enforce the 
agreement for sale, cannot be enforced. ~ 

“The case of Bishun Nardin v. Mazharul 
Ha. (5:0. W.N. 35) (3) related to an order 
‘of. the trial Court in the matter of awarding 


‘costs and has no -bearing whatever upon the 


present case. -“ : 

In -be second place, it has been argued 
that the circumstances ‘of the present casé 
bring the case within cl. I read with Illustra- 
tion (d)-and el. JI réad with Illustration (e) 
and of s. 22 of.the Specific Relief Act, and 
it is argued that the specific enforcement of 
the contract. would give the plaintiff an 
unfair ‘advantage over the defendant and 


would also involve hardship upon him which ` consideration. 


he did -not foresee. The first circumstance 


pointed. ‘out in this connection is that though: 


the land upon which the house stands be- 
longed tothe defendant’s father, yet it was 
constructed by his mother and being the 
streedhan property it must devolve not t upon 
the.defendant but on “his sister who is alive. 
I have already upheld the finding of the 
lower Appellate Court on this point to the 
effect that the. house belongs to the defendant 
and has not been proved ‘to belong to his 
mother. There can, therefore, be no ques- 
tion of any hardship upon the defendant as 
it is his house which is being seld and not the 
‘house belonging to his mother. 

The second circumstance pointed out is 
that. the value of the house is much moré 
than the sale consideration agreed upon be- 
tween the parties. ‘The lower Appellate Court 
has ‘already disposed of this contention and 
1 agree with its conclusion. The parties in 
this. case were dealing at arms length. The 
contract took place in presence of the Court 
and both parties were represented by Counsel 
who gave their help and advice in the 

negotiation. of: sale and- thé preparation ‘of 
the draft sale ‘deed-(Ex. 6)... When a contract 
of sale has -been entered. into deliberately 
and solemnly. by the ‘vendor with open eyes 
in thé presence of the Court and with the 
advice of Council without the slightest sugges- 
tion. of the vendor having been imposed upon, 
a Court of Equity will. not bè entitled to 
interpose its aid on the ground of inadequacy 
of price. Reference may be made in this. 
connection -to a decision of their Lordships 
of. the . Judicial Committee in Adminis- 
trator-General of Bengal v. Juggeswar Roy, 
(L. L. R. 3 Cal., 192 - P. £.) (5) where it was 


-(5) 3 O 192; 1C-L-R 107; 3 Sar. 760; 3 Suther 455; 1 
Ind. Jur. 640 (PO. 
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held that à- party -seeking to set- aside `à 
transaction on the round rot inadequacy öf 
consideration must show such’ inadequacy as 
will involve the conclusion that he either 
° did: not understand what he was about, of 
was the victim of -some- imposition. Thé 
following passage at p. 196* of the report may 
also be quoted with advantage as being fully 


‘apposite to the ‘case :— 

- “The question then reduces itself to whether there 
was such an inadequacy of price as to. bê a ‘sufficient 
ground of itself to set aside the deed. And upon that 
‘subject it may be'as wellto réad a passage from the 
case of Tennent v. Tennent (L. R., 2 Scot. Ap.. 6) (6), 
in which Lord Westbury very shortly and cleary stated 
the law upon. this subject:” = i 

He says :- 

. “The transaction “having been clearly ` a real one, it is 
impugned by the appellant on the ground that “he 
parted with valuable property for, a most inadequate 
My Lords, it is true. that there is. an 
equity which may be founded upon gross inadequacy of 
consideration, but it can only be where the inadequacy 
is such as to involve the conclusion that the party either 
did not understand what he was about, or was the 
victim ‘of some imposition.” 


I¢ was similarly held in Pichai Moideen 
-Rowther v. Chaturbuja Das Kushal Das & 
Sons (A. I. R. 1933 Mad., 736) (7), that per- 
sons who have entered into contract to carry, 
out certain things should not be allowed light; 
ly by Court to break their given word on “the 
ground.of mere technical pleas or imaginary 
hardship. In the absence of adequate grounds 
specific performance should not be refused. 
It was observed in this case that the term 
“hardship on the defendant” used in s. 22 (2) 
ot the Specific Relief Act is used in the sense 
of some collateral hardship and not merely 
the diminution. of the purchase money. The 
illustrations which are all based,.on English 
Law ‘clearly show this and the term 
hardship i is used in the same sense as ib is 
used in English Law (Vide Fry on- Specific 
Performance, Chap. VI). 

From the circumstances established in the 
present case it is difficult to see how the 
plaintiff obtained 4 ‘any unfair advantage over 
thé defendant or in what manner the perfor- 
ance of the contract would involve any hard- 
ship on the defendant’ which he could not 
have foreseen. 

It has been stodo on behalé of the defen- 
dant- appellant. that his client was interested 
in undervaluing his property so as,tg-evade 
the payment of the court-fees and therefore 
had no alternative but to accept the offer of - 
Rs. 500 which tad “been made by Hakim i 


(L R2 Scot, Ap, 6: 
YI) A I R'1933 Mad. 736; 145 Ind. Cas. 1023; 38 L W 
507; 6 R M196; 65M D J 491; (1933) M W N 1033. 
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Shiam Lal. - It is adrnitted that ‘there was a 
prior encumbrance of Rs. 700 upon this house 
and thẹ-'offer- to purchase. the house for 
Rs. 500 subject to the prior encumbrance was e 
made on April 27, 1935. The defendant-agre- 
ed to sell the house on the same terms to 
Ram Nath on September 28, 1935,~nearly 
five months after, There was ample time and 
opportunity for the defendant to resile from 
the position takén- up by thè defendant and - 
either Tefusé to sell the house to Ram Nath 
or to sell it tó some other person for a higher 
price. EA : : 
Lastly it has been conténdéd thatthe housé 
“being in the possession “of Mst. Bittan, the 
sister of the defendant, the plaintiff might 
have to face litigation in obtaining posses- 
sion of the house. Whether this is so or not, 
I éannot hold that this can be any reason for 
refusing specific performance of the, contract ` 
nor can the existence of the family ‘idols, of 
which the defendant had agreed to givé pos- 


session to the plaintiff bė an insuperable bar ' 


to a decreé for specific performance befag 
made in favour of the plaintiff. a ae 

Reference has been made in course of the 
arguments ón- behalf of the defendant-appel- 
lant to the provisions of á. 15 of the Specific 
Relief Act. - This section deals ‘with the 
specific. performance of apart of the con- 
tract, where the part unperformed is large. 
Having regard-to thé findings in the present, 
case, no question of the applicability of s. 15,. 
of the Specific Relief. Act can possibly arise. 

The appeal, therefore, fails and is dismissed 
with costs. ` _ 

S.. f _ Appeal dismissed. 
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property something less than that interest which passes: 
on a mortgage by a man severally seised of the mort- 
gaged property is transferred. The mortgagee’s main 
right is, after foreclosing or purchasing his-mortgagor’s 
rights, to get, defined by. partition what it is that is 
mortgaged. In 8 case where the subject-matter of the- 
mortgage is the mortgaging. co-parcener’s share in a 
village.the mortgagee would have the right'to demand 
æ partition and any Court entertaining such an appli- 
cation for partition, failing agreement, would be. bound’ 
to partition the family property in accordance with 
justice and-equity, that is tosay, in the same way that 
a reasonable'and honest co-parcener would agree to- 
have the joint family propetty partitioned. The fact 
that there has been such a mortgage ‘would not in the- 
least debar å non-mortgaging co-parcener from having. 
the fainily property partitioned as though there were 
no moftgage but it would debar the ‘mortgaging co- 
parcener from assenting toany such partition as would 
imperial his mortgagee’s rights. A Court entertaining. 
such a’suit for .partition in such circumstances should, 
unless there are countervailing reasons due -to inter- 
ests other than those of the family calling for considera- 
tion, so divide the family property that the property 
mortgaged by ‘the mortgaging co-parcener goes to 
that co-parcener and the non-mortgaging co-parcener 
gets other property. [p. 541, col. 2; p. 542, col. 1.) 
Where an- anie co-parcener mortgages _ his 


share in a particular part of family property and on 


partition in the family the mortgaged property is. 
allotted to non-tnortgaging branch and the mortgage: 
has not been taken into account (and of course 
where -fraud or. collusion does not enter into the 
story), the mortgagee cannot proceed against the sub- 
ject-matter ‘of his mortgage ‘but. has substituted for his 
security any property:that bas been given to his mort- 
gagor in the partition.,-But if in fact .the mortgaged 
property has been taken by a non-mortgaging branch 
and that branch has at the same.time and as part 


.of the partition arvangement undertaken to pay that 


mortgage-debt, then the true ‘position iè that the non- 
mortgaging co-parceners.have in: effect obtained the 
equity of redemption only and are liable in the first 
place to the mortgagee who, may Suë them on the 
mortgage. [p. 542, col. 1.] ` ' 3 

The term “beneficial interest’? as used in s. 94, 
Trusts Act should not be given any restricted.or tech- 
nical meaning. The sum total of the interests of 4 
beneficial owner.contains among othér things freedom 
from encumbrances. If the property is encumbered, 
then there is*something missing from the whole bene- 
ficial interest, namely the interest which the mort- 
gagees have acquired. In that sense the ` mortgagees 
can be regarded 48 having in them a fraction of the 
whole beneficial interest. As against their mortgagors 
this .makes-no difference for they have there in.addi- 
tion the legal interest into which the lesser equitable 
interest merges. But if:for some reason they, are un- 
able to avail themsélves of the legal interest, there is 
no reason: why they should also be cut off from the 
equitable beneficial interest. - Consequently ‘where an 
undivided: co-parcener jhas mortgaged this share and on 
partition thé property is allowed* to non-mortgaging co- 
parcener who ‘undertakes to pay off the mortgage he is 
saddled with: an Obligation in. the nature’ of a trust 
and is bound to hold the picperty for the benefit of 
the mortgagees tothe extent necessary to satisfy their 
demands: [p. 543, col. 1.] 


F. ©. A. from the decree of the Court of 
the Additional District Judge, Raipur, dated 
June 30, 19382... EN 
: Mr: J. Sen with Rai Bahadur D. N. Chau- 
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Mr. M. R. Bobde, for Respondents Nos. 1 
to 4. i 


_sudgment—The appellants are plaintiffs , 
in a mortgage suit. The mortgage was 
effected over a 8 annas’ share of a village 
called Risda. The mortgagor was’ one Brij- 
lal and the subject of mortgage is expressed 
as follows: ‘I mortgage without possession 
my eight anna share of Mouza Risda, 
Tahsil Baloda Bazar, District Raipur” and 
then are added the various rights and pri- 
vileges mortgaged connected with that 
8 annas’ share. The date of the mortgage 
is August 15,1922. At that date the mort- 
gagor was a member of a-joint Hindu family 
which was disrupted by partition in 1923. 
The defendants to the present suit comprise 
both branches of that joint family, the one 
branch being. headed at all material times 
by Brijlal who since this suit was brought 
has died leaving behind him two major and 
‘one minor sons and the other by Sheodutt 
and comprising his grandson and his 
(Sheodutt’s) sons two of whom are majors and 
one minor atthe time of suit which was 
brought in 1934. Sheodutt’s branch whom 
we shall refer to as the non-mortgaging co- 
parceners, are sued as the persons primarily 
responsible for this mortgage debt for the 
following reasons :— 

By the-partition the family properties, which 
were considerable consisting of 94 villages, 
and debts, which amounted to Rs. 68,000 (in- 
cluding the mortgage debt), were divided up 
as follows: Brijlal was given three villages 
and some houses and was made responsible 
for Rs. 44,000 of the Rs. 68,000 debts together 
with interest thereon. That left 64 villages 
and Rs. 24,000 of debts partly unsecured, 
and partly secured by the suit «mortgage. 
The suit mortgage debt is taken as of the 
value of Rs. 12,000 though there was due at 
the time of the suit, according to the plaint, 
Rs. 25,457-12-6 a major part of that being 
‘due to interest. This property and the re- 
maining debts were divided as follows: Brij- 
lal was directed to pay off the Rs. 12,000 un- 
secured debts and obtained 34 villages and 
the other branch was directed to pay the suit 
mortgage and also got 3} villagas but in 
their 34 villages was included the village 
half of which was the subject-matter of the 
sult mortgage. In other words, though 
Brijlal had mortgaged his half share in the 
village Risda the whole of the village Risda 
Was given on partition tothe other branch; 
the other branch undertaking with Brijlal 
to pay. off the mortgage. Itis perhaps not 
‘quite accurate to say that the above results 
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from ‘the partition, for the partition was 
brought about apparently, though this is by 
no means clear, asa consequence of a refer- 
ence to arbitration and was preceded by an 
agreement which made the above allocation, 
The steps so’far as we can see are as fol- 
lows :— j 

By an agreement come to on August 1, 
1923, the sons of Sheodutt, two of them 
under the guardianship of Sheodutt’s widow 
Mst. Gondibai, came to: the ‘ arrangement 
with regard to the -Rs. 68,000 and the 
Rs. 44,000 with the Brijlal branch and, also 
arranged as to the debts amounting to 
Rs. 24,000 which were treated as joint debts 
owing by the family, and the various com- 
ponent parts were treated in the following 
way; Rs. 12,000 due on the bond to Bal- 
kishenseth was arranged to be paid by 
Brijlal. The major and minor sons of Sheo- 
dutt undertook to pay the debt of Rs. 12,000 
with interest due to Atmaram Sao under the 
suit mortgage and they state: ‘Besides the 
abeve as a result of partition Mouza Risda 
16 annas......... have fallen to the share of we 
people”, that is to say, the sons of Sheodutt. 
On August 28, 1923, nearly a month after 
this agreement, arbitrators were appointed to 
settle the details of the partition. What 
exactly happened thereafter is not clear but 
both sides agree that in the result the pro- 
perty was so divided that the non-mortgag- 
ing co-parceners got the whole of the village 
half of which had been mortgaged by Brij- 
lal and that they agreed with Brijlal that 
they would be wholly responsible for the 
mortgage debt. At the same time Brijlal 
agreed to be responsible for the Rs. 12,000 
above mentioned due'tto an unsecured 
creditor. It is common ground that Brijlal 
failed to pay that creditor; that the debt 


_being a joint one the creditor was at liberty 


to proceed against Sheodutt’s branch as 
well as against Brijlal, that he did so proceed, 
obtained a decree, and was paid by Sheo- 
dutt’s branch, which in turn proceeded 
against Brijlal’s branch got a decree, execut- 
ed that decree in part but has not as yet been 
able to recover the whole of the Rs. 12,000 
and costs. . 
The award and the agreement remained. 
for a time, to long as we know, within the 
knowledge only of the family and the arbi- 
trators. There was no recording in any- 
public register of this arrangement but ‘at 
latest by 1929 the mortgagee became aware 
that there had been a partition and that the 
half share mortgaged by Brijlal had gone, 
together with the rest of the village in ques- 
tion, to the other branch. Doubtless on 
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learning those- facts he was anxious about 
his security. He wrote to- the non-mortgag- 
Ing co-parceners asking about his debt and 
he received back the following: reply, dated 
January 23,1929 : KN en 
“ It is to be written that your letter has 
been received. Ithas been read andits contents’ have - 
been noted. According to the partitionas stated in the 
tkrarnama (deed of agreement), the amount of your 
khata is my liability. In this respect the settlement 
between us has not taken place through Court. Only 
within three months there will be a settlement through 
Court. After the settlement, I will pay your amount 
in full ina lump. You need not be anxiousatall. I 
am anxious to credit the amount.” , f 


The person signing that letter is the 
managing member of Sheodutt’s branch and 
init he accepts liability for the - mortgage 
debt, but he is not sought to be made liable 
‘upon that contractual liability. The posi- 
tion taken up by the plaintiffs is that Sheo- 
dutt’s branch, having accepted liability for 
this mortgage, took the village subject to the 
mortgage. Reliance is placed upon’a pas: 
sage in Ghose’s Law of Mortgage (5th edi- 
tion) and the case, Joy Sankari Gupta °v.. 
Bharat Chandra Bardhan (1) on which that 
view is based and on Bhup Singh v. Chedda 
Singh (2). Thelearned author is concerned 
„with the well-known rule, set out with all the 
authorities to date in Mayne’s Hindu Law 
p. 506, note (c), that where a member of a 
joint Hindu family mortgages an item of 
joint family property (the mortgage debt not 
being binding on the other co-parceners) and 
later on a partition that“ item of property is 
given to a co-parcener other than the mort- 
gaging co-parcener, the mortgagee’s right is 
to obtain asubstitution of security for the 
security mentioned in the mortgage. The 
learned author (Ghose) observes : ` 

“But if inmaking the allotments, the incumbrance 
is taken into account in valuing the share which is 
subject to it, the partition will not, for obvious reasons, 
affect the security of the mortgagee. Jt is hardly neces- . 
sary to add that the mortgagee will not be bound by an . 
unequal pe effected by fraud and collusion 
between the mortgagor and his co-sharers,’ whether 


such partition is made by private arrangement or by 
the Court.......... Pa ' 


Unfortunately the learned author’ does not 
give his reasons, nor are any to be found in 
the two cases cited. We do not think the 
conclusion. is obvious for the non-mortgaging 
co-parcener does not claim through or under 
the one who mortgaged; there is no assign- 
ment or transfer of title or interest at parti- 
tion; consequently there is no privity of 
estate and it is clear that there is no privity 
of contract. nE > ; 

As to the cases cited the questions did not 

(1) 26 C 434 (440); 3 OW N 209. 

(2) 42 A.506 (599); 58Ind. Cas. 171; AI R-1920 
All, 34518 A L J 807. 
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arise, and so naturally the learned Judges. 
did not enter intoit. They merely indicat-- 
ed, in each case in a single sentence, that 
ethis would probably form an exception: to the 
general rule.. rane | 

The only casewe have heanl able to dis-- 
cover which at all decides the point is: 
Sundar Lal v. Brij Lal (3) and even that 
is not on all fours. © 

There two brothers A and B owned, along 
with other zamindari property,| a 10 biswa 
share in a certain village. In the year 1879. 
they jointly executed a mortgage of their 
joint undivided 10 biswa share in this village- 
to the plaintiff’s father. In the year 1881 each 
of the two brothers executed two separate 
mortgage bonds in which each separately. 
mortgaged his undivided 5 biswa share in 
the village to the same mortgagee for half 
the amount due on the earlierjbond. Thus 
the two mortgages together satisfied the’ 
earlier one. Each brother signed the other's 
bond as a witness. | | 

After this, in the year 1888, the family 
property was privately partitioned and the 
entire 10 biswa share of the ‘village was’ 
then allotted tobe. B’s mortgage was then’ 
discharged. The mortgagee’s son thereupon 
sued transferees from B on the mortgage 
executed by A in 1881 and claimed the re- 
maining 5 biswa share which had been allots - 
ted to B at the partition. It was held that 
he could proceed against that share and was 
not bound to accept as substituted security 
the property which had been allotted to his 
mortgagor A. | f 

But here again, unfortunately, the ground 
on which this could be done was not dis- 
closed. It seems to have been taken for 
granted that that was the only possible course. 
For instan¢es, Ryves, J., said at p. 547*: | 

“Could Baldeo [the brother we have called B} him- 
self after partition, have claimed the benefit of the 
rule in Byjnath’s case? (1 I. A. 106) I think not. 
He knew that his brother was mortgaging his un- 
divided 5 biswa share in Chauwar,} and when, at 
the time of the partition, he accepted 10 biswas in 
Chauwar in exchange for something else, he knew per- 
factly well how it wasincumbered.” : 

The other Judge Piggott, J, seems to 
ground his decision on estoppel for he 
Says : e 3 

“In the present case I look on the transaction of 
November 16, 1881, as little more than a novation of 
the older contract of 1879, and seeing that each of 
the brothers signed the other’s mortgage deed as a 
witness, it is obvious that the mortgagee was dealing 
with the two of them and had the consent of both to 
the transaction then entered into.” | an 

-With the utmost respect we do not think 
the matter is obvious. Mere knowledge can- 

(3) 35 A 543; 21 Ind. Cas.-734; LL ALJ 916. 

* Page of 35 A.—[Hd.] i 





240- 
not affect thé non-mortgaging co-parcener’s’ 
rights; otherwise it would always be possible 
for one co-parcener to prevent another from 
getting mortgaged -property free of the in- 
cumbrance by telling him about it. Such’ 
rule might work fairly to the mortgagee but 
on the other hand it might well prevent the 
possibility of a fair partition; and in any 
case it is not the rule indicated by their 
Lordships `of the Privy Council and by 
ne cases in India which have followed 
it. f 
"Nor does estoppel seem possible. There 
was no misleading. The mortgagee knew the 
facts and acted with his eyes open. He 
chose’ to sever the interests of the two brothers 


and must therefore be taken to haye known 


the legal consequences which that would 
Involve. ` i 

“Before us itis said that here the incum- 
brance was taken into account and the parti- 
tion’ was made subject to the incumbrance 
and that therefore the mortgagee can pro- 
ceed ‘against that branch which has got the 
subiect-matter of his mortgage. On the other 
hand it is said that that is not so, that this 
16 not a case where one branch has been 
giver a large property because what is really 
given to that branch is only the equity of 
redemption in that property but it is a casé 
where each branch has been given an equally 
valuable immovable property and each 
branch has liad imposed upon it equal debts 
ahd that the true way of looking at this 
Position can -be expressed as follows : 

| Each branch has contracted with the other 
to pay certain debts. That contractual obliga- 
tion does not confer any right upon a strager 
- to the contract. The creditors are not in any 
way prevented by such a contract from suing 
their debtor and in fact the ċreditór to whom 
was owed the debt allocated to Brijlal’s 
branch has sued Sheodutt’s branch, has got 
a decree against Sheodutt’s branch, has been 
paid by Sheodutt’s branch and Sheodutt’s 
branch’s only remedy is to get, as they are 
endeavouring to get, reimbursement from 
Brijlal’s branch that right being given them 
by the fact that Brijlal’s branch agreed to 
pay those debts. In the same way Sheodutt’s 
branch, though it has agreed to pay this debt, 


cannot be made to pay it by the mortgagee’ 


but if Brijlal’s branch has to pay it and 
if, in the meantime, Sheodutt’s branch has 
become recompensed for the amounts that 
they have spent in paying the debts that 
Brijlal’s branch should have paid then doubt- 
less Brijlal’s branch having paid the mort- 
gage debt, having reimburséd Sheodutt’s 
branch, could sue Sheodutt’s-branch on the 


- a+ © KA So ‘ 
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contract contained in the partition arrange- 
ment and get reimbursement. But this isa 
Tight possessed by Brijlal and springing out 
of contract. It is not a right possessed by 
Brijlal’s mortgagee who is a stranger to that’ 
contract. i 

Further it.is urged that the only remedy 
that a mortgagee, who has the temerity to 
lend money on the security of a co-parcener'’s 
share to a co-parcener, has is to obtain a sub- - 
stitution of security. It is said that there is 
ample security here. On the other hand it is 
suggested that in all the years that have’ 
elapsed since this partition Brijlal’s branch 
has dissipated the property allocated to their 
share. This is only suggested. There is no 
evidence one way or another, but we must 
consider, in order to see the principles of 
equity involved, the position that arises on 
the assumption that in point of fact Brijlal’s ` 
branch has wholly dissipated the properties 
allocated to that branch’s share. 


, $ will be noticed that a specific share be- 
longing to a specific co-parcener in a specific 

illage is mortgaged. That mortgage is 
registered and that register is open to all the 
world. Any person wishing to purchase or 
lend money. on that village or any part of it 
would be warned once he looked in the regis- 
ter that already half of it was mortgaged. On 
the other hand the partition arrangement. 
and the award. given by the arbitrators, if 
indeed there was an award, are unregistered 
and so far as we know remained unknown to 
anybody but the family_and the arbitrators 
until sometime in 1929 and, when testing the 
principle one must bear in mind that the 
partition might have remained unknown for 
an untold number of years thereafter. Asa 
consequence of that partition this co-parcenary 
was broken into two parts. One part got the 
village half of which was mortgaged and the 
other part got certain other villages and be- 
came liable for certain debts. To enable 
Brijlal’s branch to pay those debts some, and . 
it may be, for aught we know, all, of the 
villages would have to be sold. Accordingly 
had Brijlal carried out his bargain and had 
he paid those debts it may well be that the 
property allocated to his share would have , 
been all exhausted in paying the family’s.. 
Were that so then unless, 
aS was argued on the authority of Byjnath 
Lall v. Ramoodeen Chawdry (4) from the 
very moment of partition there is a substitu- _ 
tion of one security for another the mortgagee 
driven to rely ona substituted sécurity would 


(4) 1 IA 106; 81. W R 233; 3 Sar. 333; 2 Suther. 
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find that there was nothing io. substitute, for 
all the. property. had been‘sold.:’: v 
_. Ibis said; however," that? thé ` GDG kakon 
takes place ‘instantaneously. with the effect- e 
‘ing of the partition even though that parti- 
tion is by a private family arrangement.. If 
‘this be so then the ' ‘position is that accord- 
ing to the public registers village Risda is, 
"as to a half; “mortgaged brit: dwing to'a parti- 
„tion“ “privately made unknown to the world 
there is. instantaneously ‘Substituted for half 
‘Risda some other property because the whole 
of Risda has, been given to a co-parcener who 
is nota -mortgagor ` and: the mortgagor has 
been given the’ ‘other property,” It is said 
. that “from: “the “very” moment of partition the 
mortgage ‘cédses to be over half village Risda 
anid: becomes a’mortgage over the other pro- 
perty “which we will call Misda. --If the co- 
parcener who has got Misda should sell 
Misda:the day after the partition to'a,bona 
fide purchaser for value who knows nothing 
of the partition that bona fide’ purchaser for 
value will only get the equity of redemption 
and he will only g get this equity of redemp- 
tion because that is all that his vendor” had; 
his vendor only had that because of the pri- 
vate and secret, though bona ‘fide, partition 
made between the various co-parceners. The 
vendee could not in the least know that what 
he was buying was subject to that mortgage 
which the public records of .his-country show 
to have been effected over-Mouza Risda. This: 
proposition of a somewhat startling nature is 
founded upon their Lordships’ decision in 
Byjnath Lall’ v. Ramoodeen' Chowdry (4) 
and upon Amar Singh v. Bhagwan Das (5). 
The Privy Council case above mentioned is, 
it is true, very difficult completely to under- 
stand on the facts so far as the purchase in 
the auction of December 23, 1862 is con- 
cerned, but we apprehend that the decision 


- turns on the fact that there was a revenue 


Partition : which: no.one could interfere with, 
that that revenue partition allocated the 
mortgaged item to the non-mortgaging 
branch, that as a consequence it must, be deem- 
ed that as from the effecting of this. partition 
there ‘was substituted for the security men- 
tioned in the. mortgage that property which 
was allocated to the mortgaging co-parcener 
and that accordingly any person purchasing 
in Court auction from the mortgaging co- 


parcener with knowledge of that revenue, 


partition must be deemed to have bought 
only the right, title aud interest of the mort- 


gaging co-parcener which after partition by- 


the reveuue authority “was subject. to the 


(5)-14 L .749; 149 Ind, Cas, 104; TA I R 1933, 
Lah. 771; 35 P L R 550; GRL 652. ` 
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mortgages, notice or no notice, We-do- not un- 
“derstand their Lor dships | to have decided that 
“where there is a. private: partition then from 
‘the moment’ of that: partition purchasers buy- 
iag without notice Bona fide and for valué 
from one co-parcéner run the risk of finding 
that they. havé only purchased the equity of 
‘redemption.’ On the other’ hand if the mort- 
gagee’s rights over the substituted security 
are really those of a chargee the bona fide 
‘purchaser for value without notice would get 
a good title and. the mortgagee would, lose his 
security. 

If the’ pichaser has priority in title over 
the’ mortgagee the ‘mortgagee’s title only 
attaches to the substituted “security as and 
when it: was substituted. If that be sò it is 
clear, in our’ opinion, that in a case such 
as the- present the mortgagee might find 
himself with no real remedy” ‘unless he 
could attack ‘the branch that had accepted 
liability ` for ' the mortgage debt. ` Indeed 
although the facts are not before us—dnd 
it is not necessary to arrive at any decision 
on the point—the general course that all 
parties to this litigation have taken suggests 


. that inthe opinion of the mortgagee and 


in the opinion of Sheodutt’ s branch the 
assets available in’ the hands ‘of Brijlal’s 
branch are not such as to make it likely that 
the mortgagee will be able to recover his 
money were sybstitution’ his only right. 
We think that in principle the matter can be, 
expressed as follows: ~~ 

When an undivided co-parcener purports, 
to mortgage his share in a particular’ part of 
the family ‘property something less-than that 
interest. which passes on a “mortgage by g 
man severally” seised of the mortgaged pro- 
perty is transferred. The mortgagee’s main 
right is, after foreclosing or purchasing his 
mortgagor’ s rights, to get defined by partition’ 
what it is that is ‘fiortgaged. - In a casé such 
as the present where the subject-matter of the 
mortgage is the mortgaging co-parcener’s® 
share in a village the mortgagee ‘would have’ 
the right to demand. a partition and any 
Court entertaining such a application for’ 
partition, failing “agreement, would be bound. 
to partition the family property in accordance 
with justice and equity, that is to say, in “the- 
same way that a reasonable “and honest co:. 
parcener would agrée to have the joint family: 
property partitioned. ` 

The fact that there. has been such a mor tgage, 
would not in the least debar a‘non-mortgaging. 
co-parcener from having the family “property” 
partitioned as though ` ‘there were’ no mort-, 
gage but it would: debar the mortgaging co- 
parcener from assenting to any stich par tition 
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as would imperil his mortgagee’s rights. A 
Court entertaining such a suit for partition 
in such circumstances should, unless there 
are countervailing reasons due to interests® 
other than those of the family calling for 
‘consideration so divide the family property 
that the property mortgaged by the mortgag- 
ing co-parcener goes to that co-parcener and 
the non-mortgaging co-parcener gets other 
property, of course if the mortgaging co- 
parcener has mortgaged more than his share 
different considerations arise. As that would 
be the duty of a Courtso it would be the 
duty ofa reasonable and honest man and 
accordingly the duty of the mortgagor who 
could not properly assent to any partition 
which gave this half to a non-mortgaging co- 
parcener. ‘ 

`- That is the position if the mortgagee after 
foreclosure or purchase demanded a parti- 
tion. Can that right and can that result be 
affected by the family privately, or through 
arbitrators, arranging a partition which. so 
allocates the property as to free the subject- 
matter ofthe mortgage from the mortgage 
that is; which prevents’ the mortgagee from 
trealising his debt out of the securitywhich has 
‘been given tohim by a co-parcener to secure 
the mortgage-debt ? The’answer is that, in the 
normal ‘case, where the mortgage has not 
been taken into account (and of course where 
fraud or collusion ‘does mote enter into the 
story) the mortgagee cannot ‘proceed against 
the subject-matter of his mortgage but has 
substituted for his security any property that 
has been given to his mortgagor in the parti- 
tion..- 

But if one finds that in fact the mortgaged 
property has been taken by a non-mortgag- 
ing branch and that that branch has at the 
same time and as part of the partition arrange- 
ment undertaken to pay that mortgage-debt 
then, in our ‘opinion, the true position is that 
the non-mortgaging co-parceners have in 
effect obtained the equity of redemption only 
and are liable in the first place to the mort- 
gagee who may sue them on the mortgage 
according to the principle extracted from 
Ghose’s Law of Mortgage as explained above, 
We consider that that is the position here. 

-~ This is nota case, in our view, where the 
mortgagee is driven to rely on a contract 
made -between co-parceners. Were that so 
one would have to consider the line of cases 
which are to be found examined in two con- 
flicting decisions of the Calcutta High Court 
the oné reported in Khirodebehari Dutta 
v. Mangobinda Panda (6) the other in dhar 


(6) 61 C 841; 152 Ind. Cas. 351; AI R 1934 Cal. 
682; 38 C W N 682; 7 R C363. pa O T 
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Chandra Mandal v. Dole Govinda Das (7) 
See also the recent Privy Council decision in 
Rana Uma Nath v. Jang Bahadur- (8). Nor 
do we place the obligation of the branch to 
pay this debt upon any contract arising out 
oftheir promise to pay contained in Ex. 3-D-7. 
We found it mainly on the view that Sheo- 
dutt’s branch has taken the equity of re- 
demption only in this village and are in the 
position of assignees of.this property subject: 
to the mortgage. This position, is, of course, 
marked by the fact that the transfer .of .in- 
terest has passed on partition which does. not 
create a transfer there being no case of A 
transferring to B but a co-parcenery breaking 
up each taking part of what once belonged 
to both. We do not, of course, intend in any 
way to make an inroad upon the well-settled 
rule that, apart from any such arrangement 
whereby the non-mortgaging branch accept- 
ed the mortgage liability, the mortgagee 
cannot proceed against the mortgage security 
in,the hands of the non-mortgaging branch 
but is restricted to his remedies against any 
security in the hands of the mortgaging 
branch that may bè substituted for the mort- 
gage security. On this view of the case it 
is not, in our opinion, necessary to amend 
the claim as asked by, in the alternative, 
claiming substitution of security. Nor is it 
necessary in any way for the plaintiffs to 
rely on the principle that where A and R 
contract together for the benefit of C, C may 
sue A or B in contract. 
“In our opinion another ground on which 
this can be placed is s. 94 of the Indian 
Trusts Act which is in the following terms : 
“In any case not coming within the scope of any of 
the preceding sections, where there is no trust, but the 
person having possession of property has not the whole 
beneficial interest therein, he must hold the property 
for the benefit of the persons having such interest, or 


the residue thereof (as the case may be), to the extent 
necessary to satisfy their just demands. ’’ i 


: When Sheodutt'’s branch obtained the pro- 
perty at the partition they did not take the 
whole beneficial interest in it. The interest 
of the mortgagees had already been carved 
out of the sum total of rights which con- 
stitute the whole beneficial interest. Of 
course they had the right to claim the whole 
beneficial interest, but in that event they 
would have been obliged to forego something 
else which, on the assumption that the parti- 
tion was fair and equable, they had obtained 


(7) 63 C1172; 167 Ind. Cas. 604; A I R 1936 Cal. 
663; 63C LJ 287; 40 O W M1037; 9 R C 707. 

(8)43 C W N 1; 176 Ind. Cas. 883; A IR 1938 P 
C 245; 32 SL R 907; (1938)0 W N 796; 1IR PG 
84; 48 L W 371; (1938) M W N 928: 19388 A L J 
Po? LR, 391;4 BR 854; 68 C L 458. 
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to compensate them for the lesser rights in 
the mortgaged property. Therefore, with 
their eyes open, and for consideration, they 
deliberately accepted and took possession of 
this property without. the whole} beneficial 
interest in it, agreeing to hold it, to the 
extent of that interest for the benefit of the 
mortgagees. ma 

That being so, they were saddled with an 
- obligation in the nature of a trust’ and were 
bound to hold the property for the benefit’ of 
the mortgagees to the extent necessary to 
. batisfy their demands. f 


We are aware that the interest of a mort- 
gagee cannot ordinarily be regarded as a 
beneficial interest. As against his mortgagor 
it is clearly not that but a legal interest: but 
Sheodutt’s branch were not the mortgagors 
and all that the mortgagees can enforce 
against them, if they can enforce ‘anything 
at all, is on equity; and this is the only equity 
that we can find. ' i i 

We see no reason why the term “benefieial 
interest” as used in s. 94should be given any 

' restricted or technical meaning. It is per- 
haps rélevant to observe that in England the 
term “beneficial owner” is taken by s. 7 of 

-the English Conveyancing Act of 1881 to 
imply the covenants for right to convey, for 
quiet enjoyment, freedom for encumbrances 
and for further assurance. Thecomment of 
the learned authors of Halsbury’s Laws of 
England, Hailsham Edition, Vol. 10, p. 313, 
on this is that these four covenants 

“sre notfour separate and distinct coven- 
ants, but parts of one entire covenant.” 


It-would seem, therefore, that the sum 
total of the interests of a beneficial owner 
contains among other things freedom from 
encumbrances. It must follow that if the 
property is encumbered, then there is some- 
thing missing from the whole beneficial 
interest, namely the interest which the mort- 
gagees have acquired. In that sense the 
mortgagees can be regarded as having in 
them a fraction of the whole beneficial inter- 
est. As against their mortgagors this makes 
no difference for they have there in addition 
the legal interest into which- the lesser 
equitable interest merges but if for some 
reason they are unable to avail themselves 
of the legal interest, we can seeno reason 
why they should also be cut off from the 
equitable beneficial interest. 

However, unusual it may be to look at the 
matter in this way we can find nothing 
either in practice or in principle against it. 
Indeed that seems to have -been the ground 


on which their Lordships of the Privy Couti-- 
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cil acted in Muhammad Khan ve Husaini 
Begum (9). . ie i gu 7 

If we are right in this, then under s., 95- 
of the Trusts Act Sheodutt’s branch would 
Be obliged to perform the same duties and 
be. subject, so far as may. be, to the same 
liabilities and disabilities as if they were 
trustees for the persons for whose benefit 
they are holding the property, namely the 
mortgagees, to the extent of their interest in 
it. 
Now a person who takes property in trust 
fora mortgagee on condition that he will. 
either pay off the mortgage or suffer the 
property to be foreclosed or sold would be: 
compelled to fulfil that trust, and s.95 places 
him, in cases to which s. 94 applies, in. the- 
Same position as if there had been ‘a trust. 
Therefore, as we see it, the pjaintifis’ rights 
in this suit are not grounded on the mort- 
gage but on the obligation in the nature- of’ 
a trust which Sheodutt’s branch took upon 
themselves at the partition. The results, so: 
far as this suit is concerned, are the same 
as if the suit was grounded on the mortgage- 
qua mortgage, but it-is conceivable. that in 


, other circumstances,- especially if the. rights- 


of strangers intervene, the effect might be 
different. . . 

_ Accordingly, in our opinion, there can be- 
and should be a mortgage decree for fore- 
closure in favovr of the plaintiffs as prayed.. 
No further interest. The appeal is allowed 
with costs in both Courts. There will be- 
one year allowed in which the defendants: 
may redeem. i 

' D. _ Appeal allowed. 


(9) 32 A 410 (413); 7 Ind. Cas. 237; 371 A 152; 7A, 
L J 871; 14 CW N 865; (1910) MW N813;8M L 
T 12 Cl J 205; 12 Bow. L R 638; 20 ML J 614 
POC. | 


JIN OUDH CHIEF COURT 
Civil Revision Application No. 41 of 1940. 
: April 30, 1941 
AGaRWAL, J. 
JAGANNATH SINGH AND orHERS— 
é DEFENDANTS—AsPPLIOANTS 
; versus 
SITA RAM ‘AND OTHERS— OPPOSITE PARTIES: 
U.P. Tenancy Act (XVII of 1939), ss. 276, 243— 
Civil Procedure Code (Act V of 1908), s.115—Revision 
—Suit under s. 108, Oudh Rent Act (XXII of 1886), 
when it was in force—Order restoring suit dismissed 
for default passed when U. P. Tenancy Act was in 
force — Application for revision is governed by- 
Tenancy Act—S. 115, Civil Procedure Code does not 
apply — Revision not maintainable under s. 216, 
Tenancy Act. ‘ 
The revisional remedy is not the right of any-party- 
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and so it cannot be said that the U..P. Ten. Act could 
not affeot the rights’ acquired ` ‘by ‘a party before it Game 
into force. Where the suit was instituted under s. 108 
(15), Oudh Rent Act'on Séptember 18, °1939,. when the 
@udh Rent Act.wasin force,- but the U. P. Ten. Act, 
was in force on March 16, 1940, when the order com; 
plained of restoring suit dismissed for default was 
passed, the application a revision of the order is 
governed by the U. P. Ten. Act. The revision is not 

_ maintainable under s. 115, Civil P.C:, in view of 8. 243, 
U. P. Ten. Act, nor is it maintainable under s. 276, 
U. P. Ten. Act, -as_the order complained of was not 
cappealable to the District Judge! 143 Ind. Cas. 307 
os referred to. 


C. R. App. of the order of the. Assistant 
Collector, Firšt Class.. and Sub-Divisional 
Qfficer Tarabganj, Gonda, dated March 16, 
1940: cak ; : 


` Mr. K.N. Tandon, for the adie. 


“Mr, S: N, Srivastava, for Opposite Parties 
No: -J (a, ¢ cand d). 


| Orders; This is an application in revi- 
sion. under g. 115, Civil P. C. against an order 
dated March 16, 1940, passed by an: ‘Assistant 
‘Collector, first class. 

“The suit was brought by the ‘opposite 
parties under s:,108, cl. (15) of the Oudh Rent 
Act against the present applicants. The 
Assistant Collector passed the following 
“order on March 5, 1940. 

“The plaintiff has failed to summon the relevant 
records to enable the patwari to dera 4 profit state 
aient although " it was definitely ordered that all evi- 
dence should’ be summoned for to-day and no further 
adjournment would be allowed. Jethierefore, dismiss, 
“the plaintiff’s suit for default.” 


This order as already stated on March 5, 
1940, and the order sheet of that date shows 
that the Court had taken action under 
©. XVII, r. 1, Civil P. C. On March 16, 
1940, the Asssistant Collector made the fol- 
lowing order— 

- “The ex parte order dated. March 5, 1940, 
tis set aside and the suit is restored to the 
file”. 

This order was passed without any notice. 
:to the defendants who are the present ap- 
Plicants and they. have came up to this Court 
-in revision against this order. 

A preliminary objection has Best kakên 
‘that no revision lies. The suit was institut- 
-ed on September 18, 1939, when the Oudh 
Rent Act was in ‘force, "but the U. P. Ten. Act 
was in force on March 5, 1940 and March 16, 
1940. .I think this application should be 
governed by the U. P. Ten. Act. The suit’ 
-was no doubt instituted before the Ten. Act 





-come into force but the revisional remedy- ` 


is not the right ‘of any party and so it cannot 
be -said that the U. P. Ten. Act could not 


affect the rights acquired by a party before“ 


it eame into force. I think we have to see 
“whether the- revision is maintainable under 


COMMISSIONER OF INCOME-TAX V. M. & 8. M. -RAILWAY 60. (MADR.) 
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the , provisions of.the U. P. Ten. Act. . Itis . 
clearly provided in s. 243 “and Liat I of the 
Second Schedule of the U.P. Ten. Act that 
es. 115 of the Civil P. C. is not applicable to 
suits or other proceedings under the Act, 
Section 115 under which the application has 
come to this Court is therefore not applicable. 
The applicants were expressly asked by the 
office whether they would like to have the 
application treated as one under s. 115 or 
one under s. 276 of the Ten. Act and they 
stated that they would like to have it treated 
as an application under s. 115, Section 276 
of the Ten. Act is applicable only when an 
appeal:from an order complained of lies to 
the District Judge. The order complained ~ 
of in this: case is dated-March 16, 1940 and 
was not appealable’to the District J udge. A 
revision: is therefere not maintainable. This 
view was taken in Panna Lal v. Basdeo 
(A. I. R. 1933 Al, 118) (1) on an interpreta: ` 
tion of s. 253 of the Agra Ten. Act which, 
corresponded tos. 276 of the U. P. Ten. Act.” 
` The learned Counsel for the applicant has 
relied on Gobardhan Das v. Dau Dryal 
(Revenue Decisions 1932 p. 293) (2). In that 
case it was held that a revision lies from 
an order of -an Assistant Collector whether 
an appeal has been filed before the District 
Judge or not but it nowhere Jays down that: 
a revision would lie even if the order com- 
plained of is not appealable to the District 
Judge. 

I think this revision is not maintainable 
under s. 276 of the U. P. Ten. Act and s. 115 
does not apply. 

The application is therefore dismissed - with 
costs. 

s. Application dismissed. 


(1) A LR 1933 All. 118; 143 Ind. Cas. 307; (1932) A L 
J 1100; jD R 14 A31 Rev; 17 R D 154; Ind.. Rul. (1933) 


Ao (32) Rev. Dec. 293: 


- MADRAS HIGH COURT. 
Spécial Bench f 
Original Petition No. 225 of 1939 
March 14, 1940 - 
Lakon, C. J., KING AND KCRISHNASWAMI 
' AYYANGAR, JJ. 
COMMISSIONER or INCOME. TAX, - 
o MADRAS-— PeTITIONER- = = 
versus 
M MADRAS AND SOUTHERN 
MAHRATTA RAILWAY Co. Lrp.— 
RESPONDENTS ` 
Income Tax “Act (XI of 1922), s. 4—Railway Com: 


pany in accordance with contract paying into Bank of 
England - certain ‘amount as’ tts” ‘share capital and 


Ka it 
1941 = 
Seeretary of State ‘undertaking to pay in London out 
of revenue of India interest on.this amount—Guaran- 


teed interest received by Company in London held 
liable to assessment. i 


In accordance with a contract entered intò with the * 


Secretary of State for India in 1882, the Madras and 
Southern: Mabratta Railway Co., paid into Bank of 
England certain amount as its share of capital and the 
Secretaryof State had undertook to pay in London out 
of the revenues of India: a baran ke interest on this 
amount : : 

Held, that all the profits of the Company accrued or 
arose in British India and the guaranteed interest, there- 
fore, received by the Company was liable to assessment. 
M. & Sm. Ry. Co. v. Commissioner of Inland Revenue 
(2), approved. 70 Ind. Cas. 46 (1), not approved. 


O. P. Reference by Commissioner of In- 
come-tax, Madras. 


Mu KV, Sesha Ayyangar, for the Peti- 
tioner. - : 


Messrs. Nugent Grant and C. Krishna- 
swami Iyer, for the Respondents. | 


Leach, C. J.—The assessee in this case 
is the Madrasand Southern Mahratta Rgil- 
way Co., Ltd., which was incorporated in 
England in 1882. The main object of the 
incorporation of the company was the ful- 
filment of a contract with the Secretary of 
State for India in Council for the construc- 
tion and carrying on of a railway in India. 
After the incorporation, the contract was 
duly entered into and in accordance there- 
with the company constructed, equipped and 
maintained the railway to which the contract 
related and supplied the necessary staff for 
its working, The Secretary of State provided 
the land required for the railway and also 
the moneys necessary for its construction 
and working. All the assets of the under- 
taking including the rails, plant, machinery’ 
and rolling stock were to be and are his pro- 
perty. The company manages the railway 
under the supervision and control of the 
Secretary of State, who is empowered to 
appoint one member of the Board of Direc- 
tors. The Court has been informed that the 
director appointed by the Secretary of State 
possesses a power of veto. By-virtue of the 


contract of 1882 the company undertook to’ 


pay into the Bank of England to the credit 
of the Secretary of State a sum £30,00,000, 
and the Secretary of State undertook during: 


the continuance of the contract to pay- half. 
yearly to the’company out of the revenues -of- 


India interest at the rate of 33 per cent. 
per annum on the amount. The £30,00,000 
was duly paid by the company into the 


Bank of England ‘to tne credit of the Secre- 
tary of State, who has paid to the company. 
in London half yearly the amount required: 
to nieet the interest due, but the-. Secretary’ 
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of State has réimbuürsed himself: at ‘the end 
of the year out of the profits of the under: 
taking. ‘The £30,00,000, represented the 
company’s capital and the Secretary of State 
guaranteed interest on it at the rate men- 
tioned. The contract also provided for divi- 
sion of the surplus profits between the Secre- ~ 
tary of State and the company according to 
their respective shares in the capital of the 
undettaking. ` A oe AL 
The contract of 1882 continued to govern 
the relations between the company and. the 
Secretary of State until June 26, 1908 when 
a further contract, expressed to be supple- ` 
mental tothe contract of 1882, was entered. 
into.’ The contract of 1908 provided for the 
continuance of the original contract subject’ to 
certain variations and modifications. It was 
agreed that the capital of the undertaking. 
should be taken to be the sum of £1,62,50,000. 
of which £1,27,50,000 was to be the capital of 
the Secretary of State, and £35,00,000 to be 
the capital of the company. The Secretary 
of State was given the right to require the 
company to issue new capital stock not ex-’ 
ceeding £15,00,000 to be allotted as fully 
paid upto such share-holders as he might 
direct. This new stock was issued in the 
same year with the result that the amount of 
the company’s capital became £50,00,000 the 
figure at which it now.stands After the 
issue of this new stock the capital of the 
Secretary of State was deemed to be 
£1,12,50,000 for the purpoes of determining: 
the proportion in which the profits should be 
distributed. All moneys received by the 
company in the course of the working of the 
railway have to be paid over to the Secretary 
of State. The company is not entitled to use 
any of the xeceipts of the undertaking for the 
purposes of meeting working expenses. These 
expenses are met from a grant made each 
yéar by the Secretary of State. As I have. 
indicated the net receipts of the undertaking ” 
are divided at the end of each year between 
the Secretary of State andthe company in 
proportion to their respective shares in the 
capital. The distribution of the profits rests 
with the Secretary of State, who is entitled 
in calculating the surplus to -deduct the 
equivalent in rupeesof the amount he has 
paid to the company by way of guaranteed: 
interest in the course of the year. The’ 


-surplus has always been more than sufficient ' 


to enable the Secretary. of State to reimburse! 
himself |. a dew aries 
The reference arises out of the assessment — 
of the company for the year 1937-38.. The 
company returned an income of Rs, 24,36,479 
for 1936-37. In arriving ‘ab this figure, the 
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company. deducted Rs. 23,33,333 which it 
had reeeived from the Secretary of State as 
interest under his guarantee. This deduc- 
tion was in accordance with the practice 
which had been -previously followed, e 
practice which received the approval of the 
Calcutta High Court in B. N. Ry. Co. v. 
Secretary of State (1). This decision how- 
éver conflicts’ with a later decision in Eng- 
land affecting the company, M. & Sm. Ry. 
Co: v. Commissioner of Inland Revenue 
(2); and it is this conflict which has given 
rise to the reference. The income-tax 
authorities say that the Calcutta decision is 
wrong and that the company in calculating 
its annual profits must include the amount 
of guaranteed interest received in London. 
In order that the question may be decided 
the Commissioner of Income-tax, in agree- 
ment with the company, has referred to this 
Court under the provisions of s. 66 (1), 
Income Tax Act, 1922, the following ques- 
tion : s 
“Whether the said sum of Rs. 23,33,333 being the 
equivalent in rupees of the guaranteed interest paid by 
the Secretary of State for India under the terms of the 
contracts dated June 1, 1882 and June 26, 1908, 
between the Secretary of State and thecompany which 
was deducted for the purpose of the company’s return 


for the aċcounting year 1936-37 is liable to assessment in 
the hands of the company?” : 


In B. N. Ry. Co. v. Secretary of State (1) 
that Company was called upon to pay tax 
én an income of Rs. 1,72,60,595, which in- 
cluded a sum of Rs. 18,07,440 being the 
equivalent of the amount of the guaranteed 
interest paid in sterling by the Secretary of 
State on the share of the capital of the Com- 
pany. For the purposes of the present 
reference the contract of the Company with 
the Secretary of State maybe taken to be 
on all fours with the contract ofthe Ben- 
gal Nagpur Railway Company Limited with 
the Secretary of State. .The Bengal Nagpur 
Railway Company Limited’ claimed that it 
was only taxable in respect of the amount 
which it received in India at the end of the 
year asits share of the. surplus profits. A 
Full Bench of the Calcutta High Court held 
that the Company was only liable in respect 


of its share of the surplus profits received. 
in return for its strvices in the management - 


of the railway, and not in respect of the 
moneys received in London." It was consider- 


ed that the payment of the guaranteed in-- 


terest in London was independent of the 

earnings of the railway and that the repay- 

ment of the amount of the guaranteed in- 
(1) 49 0815; 70 Ind. Cas. 46; A I R 1922 Cal. 503; 27 

CW N 34. ee 8 

“(2) (1928) 12 Tax. Gas, 1111, 
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terest constituted the payment of a ,.debt- 
due from the Company to the Secretary of 
State. k : ien S O A TT 


*. In M. & Sm. Ry. Co.v. Commissioner of 
Inland Revenue (2) the question was whe- . 
ther the Company was liable to-Corporations 
profits tax in respect of the amount which it 
received from ihe Secretary of State as 
guaranteed interest. Admittedly, there is no 
difference in principle between assessment 
in England to the Corporations profits tax 
and assessment to Indian income-tax. It was 
held -by Roylatt, J. that the guaranteed in- 
terest paid by the Secretary of State formed, 
part of the Company’s profits and that the 
recoupment to the Secretary of State out of 
the surplus profits represented a distribu- 
tion of profits within the prohibition of 
deduction from profits ins. 53 (2), Finance 
Act, 1920. Rowlatt, J. put the question this 
way: o . 

ee the profits of the Company for the purpose of 
Corporation profits fax theamount of their share before 
the Secretary. of State is recouped, or are they only the 
balance which-is left to them after the Secretary of 
State is recouped ? That is what the question is, or to, 
put it in another way, are they to be taxed on that 
balance, orare they tobe taxed on. the balance plus the 
amount of thé guaranteed interest; which is only puttin 
the same thingin another way?” > . 


In deciding the case against 
the learned Judge said : ad 

“Tf you put it in commercial or financial language 
or look at it from the commercial or financial point of 
view, the position simply is that these share-holders 
have been paid out of the proceeds of the working of the 
railway, and the revenues of India-have not paid them 
a penny. The money they have got is simply because 
the railway has been so successful, and for .no other 
reason they have got it. Ifit had not been successful 
they would have got some of it from tlie Secretary of 
State for India, but that position has not arisen; or, if 
you use language framed more exactly with respect to 
tax law, this, in my judgment, is the position, that the 
Railway Company have earned all these profits, all 
their one-fifth share, or whatever it is pYofits of the 
Railway Company, and it doesnot matter in the least 
that they have had to apply those profits, being 
profits from the working of the railway, in making 
good to the Secretary of State a guarantee which he 
had honoured provisionally in favour of the share- 
holders.............c0008 The Secretary: of State is recouped 
out of what is called the company’s share of the 
surplus receipts and as I have pointed out, the extent, 
of his recoupment depends upon the amount of the 
profits. I think that this is a distribution of profits 
within the prohibition in s. 53, sub-s. 2 (b), Finance 
Act, 1920. Ithink it isa distribution of profits: It is 
a distribution of profits in recoupment ofa guarantor, 
who guaranteed those profits—guaranteed them if you: 
like to the share-holders, but what he guaranteed are the 
profits. Hehas guaranteed that the people who put up 
the capital shall have a return on the capital, and if 
the profits unaided give that return, the person who gives 
the guarantee gets them to make good his guarantee, 
It seems to me the very simplest case of the application 
of profits after they have become. profits, by way of 
distribution of them to ‘make good to somebody who, 


the Company, 


ur 


1941 `- 


hag taken the risk of those: profits-not reaching that 
amount.” _ ` ` i 


Both the Company and the income-tax 
authorities accept the decision of Rowlatt, J. 
in M.& Sm. Ry. Co. v. Commissioner’ of 
Inland Revenié (2) as correctly stating the 
law and consequently are agreed: that B. N. 
Ry. Co. v. Secretary:of State (1) ought not to 
be followed. While actépting the judgment of 
Rowlatt, J. in M, & Sm. Ry. Co. v: Commis- 
sioner of Inland Revenue (2) Mr. Grant has 
contended on behalf of the Company that the 
payment of interest on the £ 50,00,000 in 
London cannot be regarded as profits accru- 
ing orarising in British India within the 
meaning of s.4, Income Tax Act, 1922. In 
fact this is the only ‘poitit taken on behalf 
of the Company. “As the: correctness of the 
decision in M,& Sm, Ry.’ Co.’ v. Commis- 
sioner of Inland Revenue (2) is not challeng- 
ed, I fail to see any basis for the argument 
that the receipt of the interest in London 
must be taken to be income earned .there. 
The decision of Rowlatt, J.. emphatically 
negatives the contention. The basis of -his 
judgment is that all the profits of the under: 
taking are earnéd in India and the: payment 
by the Secretary of State in, London is 
merely a provisional payment which he 
recovers out of the. profits. in India. There 
are Cases arising under the Income Tax Act, 
which also militate against Mr. Grant’s con- 
tention. In Commissioner of Income Tax, 
Bombay v. Sarupchand Hukamchand (3) the 
Bombay High Court had to consider whether 
8.4 (1), Income Tax Act, 1922, applied in 
these circumstances. A Company register- 
ed in Indore, a Native State, entered into an 
agreement with a firm in Bombay under 
which the firm was to open and maintain at 
the Company’s expense shops in Bombay 
and elsewhere for the sale of the’ Company's 
goods, to keep the books of account in Indore 
in. respect of all sale proceeds and 'disburse- 
ments of the Company to charge a commis- 
sion of 12 per’ cent: on the gross-sale pro- 
ceeds of all cloth and yarn produced by the 
Company, and to pay itself out of the 
moneys of the Company all sums due to it 
by way of commission or otherwise. The 
sale proceeds of the Bombay shop were all 
sent to Indore and the commission was paid 
there.- It was contended that in these cir- 
cumstances no iIncomé accruéd or arose in 
British India, but the contention was rejected 
and the decision was approved of by the 
Privy Councilin Commissioner of Income 


` (8)51'T C108; 132 Ind. Cas. 505; A I R1931 Bom, 
236; 33 Bom. L' R 382; 55 B 281; Ind. Rul. (1931) Bom, 
345, `. Pete wat ; 


“NGA MOE v.-THE KING: (RANG): 


547 
Tax; Bombay v. Chunilat B. Méhta-(4): -In 
Saunders v. Commissioner of Incomé Tax; 
United Provinces (5) the Allahabad ‘High 
Court held that a sum of money paid 
énnually in London to the Bishop of Luck- 
now by the trustees of a certain fund as 4 
gratuitous and unconditional personal allow- 
ance of the holder of the Lucknow See was 
income accruing or arising in British India 
and was assessable as salary under s. 7 (1) 
of the Act: In In the matter of V.G. Every 
(6) the Calcutta High Court held that com- 
mission earned by an assessee in British 
India for services rendered there as an 
employee of a company, which was rezeived 
by him in the United Kingdom while on 
leave, was income which had accrued or 
arisen ‘in British India within the meaning 
ofs.4 (1). ` , 

Ib is not necessary to carry the discussion 
any further. Thereis ampie authority in 
the cases which I have quoted to support 
the contention of the Income-tax authorities 
that all the profits of the Company accrue or 
arise in British India, and therefore I would 
answer the question referred in the affirma- 
tive. I would add that the Court is not 
called upon to consider whether the pay- 
ment in London would constitute profits 
arising in British India in the event of the 
working of the undertaking not realizing 
sufficient to reimburse the Secretary of State 
at the end of the year, as this situation has 
not arisen, As the reference has been made 
by consent.in. order that there should be a 
pronouncement by the Court onthe ques- 
tion there will be no order as to costs. 
| King, J.—I agree. 

Krishnaswami Ayyangar, J.—I also 
agree. 

N.-S. 


Answered in afirmative. 


. (I L R (1938) Bom. 752; 176 Ind. Cas. 15; 1938 O 
LR 337; 1938-A.L R 651; 11 RPC 41; 48 L W 204; 
AIR1938P C 232;4B R 756;67 C LJ 554; 42 OW 
N 1070; (1938) M W N 948; 1938 O W N 846; 40 Bom. 
L R 916; 32S L R 862; 65 I A332 (P ©). 

(5).5 1 T-O 454; 137 Ind. Cas. 84; AIR -1932 All. 
151; 54 A 223; (1931) AL J 1107; Ind: Rul. (1939) All. 


_ (6) I L R (1932) 2 Cal. 327;41 O W NGA, 
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Criminal Appeal No. 963 of 1940 
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RoBERTS, C. J. AND DUNKLES, J. 
- NGA MOE—APPELLANT 
. versus 
jie Tur KING—RESPONDENT 
Penal Code (Act XLV of 1860), ss. 324, 304, 309__ 
Injury by accused on deceased's head not of nature to 
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entail serious consequences in man of normal health havé been clearly established: by the evi 


—Deéeased suffering from chronic malaria—Forma- 
_ tion of abscess due to lowered vitality—Oyfence held 
fell. under s. 324—Use of dangerous weapon held no 
andication of intention to .cause injury likely to 
cause death—Offence, therefore, held did not amouft 
even to culpable homicide. ; 
- The injury inflicted by accused on the head of the 
deceased was not such as to entail serious consequen- 
ces to a man innormal health. It had healed upat 
the end of seven days, but he had a temperature, 
and on this account the doctor advised him to remain 
in the hospitel until the temperature had subsided. 
However, the deceased stated that- he suffered from 
chronic malaria and that-his fever was-due to malaria, 
and he insisted on leaving the ‘hospital. -He was 
brought back to the hospitalagain. He was then par- 
tially paralyzed on the left sidé, and there was an 
abscess over the seat of the first injury, which, was 
healed. An operation was performed on the same day; 
the abscess was lanced, and about eight ounces of pus 
were removed, but he became unconscious and died. 
Had the deceased stayed. in hospital as advised, even 
if the abscess on the injury had formed, it would have 
Teen a simple matter to have cured it and no abscess 
on the brain would have formed at all and the deceas- 
ed would have recovered. The deceased suffered from 
chronic malaria, and this malaria lowered his power 
of resistance and helped the formation of pus when 
there was an open wound. Death was not due direct- 
ly to-the enlarged spleen or to the heart, but these 
contributed indirectly because they lowered the vitali- 
ty and power of resistance of the decéased. Thus 
the immediate cause of his death was his debilitated 
condition for. which the injury was in no way res- 
ponsible : h 
Held, that the accused was guilty of causing 
simple hurt, with a weapon for cutting, punishable 
under s. 324, I. P. O. 
. Held, further that the fact that & dangerous weapon 
was used was often, and might be indeed generally, a 
matter to be taken into account in deciding questions 
of intention ; but circumstances alter cases, and, hav- 
ing regard to the medical evidence ‘as to the 
wound itself, it was impossible to say that there was 
an intention tocause such injury as was likely to 
cause death. The offence could not, therefore, amount 
even to culpable homicide. 159 Ind. Cas. 1032 (4), 
157-Ind> Cas. 667 (5), discussed. 171 Ind. Cas. 574 
a and 165 Ind. Cas. 245 (2), distinguished. [p. 551, 
col, 2.) a 


_ Cr. A. from an order of.the Sessions Judge, 
Bassein. in Sessions Trial No. 16 of 1940. 

Mr. Lambert, Govt. Advocate, for the 
Crown. i 


Dunkley, J.—The appellant, Nga Moe, 
has been convicted of two offences by the 
learned Sessions Judge of Bassein, namely: 
(1) under s. 452, 1. P. C., of having com- 
mitted house trespass, having made prepara- 
tion for causing hurt, on January 14, 1940, 
and (2) under s. 302, I. P. C., of having 
committed murder by causing the death of 
one Oo Swi on the same date. He has-been 


sentenced to two years’ rigorous imptison- - 


ment for the first offence, and transportation 
for life for the second offence, the sentences 
to run concurrently. ; Nk 

Z The facts out of which these charges arose 


dence led at the trial, and the appellant, 
although not admitting the offences, was not 
‘able to throw any doubt on the prosecution . 
evidence. He called no evidence in his 
defence: On the evening of January l4, 
the’appellant and a companion went to the 
shop of Kyaung Ngan, who keeps a shop at 
Shankwin village, and demanded to speak to 
Kyaung Ngan. He was armed with short 
dah, and his companion also had a longer 
dah. Kyaung Ngan spoke to them on the 
verandah of his shop, and the appellant, 
who was somewhat under the influence of 
liquor, tried to pull him down from the 
verandah, but Kyaung Ngan was able to 
push the appellant off the verandah. Then 
the appellant and his companion raised 
their dahs in a threatening manner, and so 
Kyaung Ngan entered his shop and closed 
the doors; thereupon the appellant and his 
companion cut at the doors with their dahs; 
and the appellant called out to Kyaung 
Ngan to open the doors. After a short in- 
terval the appellant and his companion went 
away. At that time the Township Magis- 
trate happened to be staying in the village, 
and so it was decided that Oo Swi, who is 
the nephew and employee of Kyaung Ngan, 
should go and make a report to the Town- 
ship Magistrate. Oo Swi and his wife left 
Kyaung Ngan’s shop by the back door and 
went to the house where the Township 
Magistrate was staying. They found that 
the Magistrate had goneto bed; but some 
oz his followers were seated in the house 
talking to the Headman’s agent and another 
person who had come to pay land revenue. 
Oo Swi and his wife came on to the verandah 
of this house and began to report the occur- 
rence at _Kyaung Ngan’s shop to the Head- 
man’s agent, and then the appellant also 
came on to the verandah and delivered blows 
with his short dah at Oo Swi. He struck 
two blows and then ran away. Oo Swi was’ 
not seriously injured. He was brought to 
the Bassein Hospital on the next day, and 
the medical witness states that he had three 
injuries, namely (1) an incised wound, one 
and a half inches -long by a quarter inch 
broad, scalp deep, on the right side of the 
head oneand half inches above the tip of 
the right ear, (2) a linear contusion one and 
a quarter inches long on the upper part of 
the right shoulder blade, and (3) a superfi- 
cial incised wound, one and a half inches 
long and one-eighth inch deep, on the lower 
part of the left side of his back. All these 


‘injuries were simple injuries aid only the 
first was deserving of any attention at all. 
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Oo Swi was detained as an in-patient in thè- trespass, having made preparation for caus- 
hospital and this injury was treated. Ithad ing hurt, this offence was clearly established 
healed. up at the end of seven days, but Oo òn thé facts. But as nothing whatever was 
Swi had a temperature, and on this account * alleged against the previous character of the 
the doctor advised him to remain in the ‘appellant, the sentence passed was, in my 
hospital until the temperature had subsided. opinion, somewhat severe. I~-would upheld 
The doctor now deposes that on account of the conviction on this charge, but reduce 
this temperature there was a suspicion that fhe sentence to one of rigorous inprisonment 
sepsis might be forming underneath this for one year. . - 
Injury.. However, Oo Swi stated that he Turning now to the second charge of 
suffered: from chronic malaria and that his murder, the learned Sessions Judge rightly 
fever was due to malaria, and he insisted on laid down that in order to constitute. the 
leaving the hospital. He was brought back offence of culpable homicide it is necessary, 
to the hospital by his relatives on February first that the death of the .deceased should 
He was then partially paralyzed on the have been caused by the act of the accused, 
left side, and there was an abscess over the and, secondly, that the accused did. this act 
seat of the first injury, which, as I have with the intention of causing death,. or of 
said, was healed. Anoperation was perform- causing such bodily injury asis likely to cause 
ed on the same day; the abscess was lanced, death. The learned Sessions Judge then 
and about eight ounces of pus were removed, came to the conclusion that. the appellant 
but on February 7,00 Swi became uncon: caused the death of the deceased, and -in 
scious and died. The post mortem examina- coming to this conclusion he referred to the 
tion revealed that in addition to the abscess case in King v. Abor Ahmed (1) and Emp- 
over the seat of the injury, there was anotħer eror v. Nga San Pai (2). He quoted a 
internal abscess on the top ofthe head be- passage from the judgment of Spargo, J.in 
tween the two lobes of the brain, anddeath King v. Abor Ahmed (1) to the effect that 
was due to this. abscess on the brain which if death results from an injury voluntarily 
had been caused by sepsis. . . ‘caused, the person who caused that injury 
According tothe medical witness, the brain ‘is deemed to have caused the death. With 
abscess had formed as a result. of infection -all due respect, this passage, when read 
spreading into the brain through the blood ‘alone, is too.broadly stated, and it must be 
stream after the formation of pus under the construed in cenjunction with the facts of 
first injury. This injury had not cut the -the particular case, which showed that the 
skull at-all,and there was no direct com- injury inflicted was of itself likely to cause 
munication between the external injury and death. The proposition of law laid down 
the abscess on the brain, which was not near. -by the Full Bench in King v. Abor Ahmed 
the injury: - The doctor has stated that, had (1), is stated in the judgment of my Lord 
_ the deceased stayed in hospital as advised, the Chief Justice, and is that where an in~ 
even if the abscess on the injury had formed, jury is intentionally inflicted the defence that 
it would have been :a simple matter to have- no proper medical treatment was administer- 
cured. it and no abscess on the brain would ed does not exonerate the person who inflicted 
have formed at all and the deceased would the injury from guilt of culpable homicide 
have recovered. -The post mortem examina- if death ensues as a natural or likely con- 
tion revealed that the spleen of the deceased seqnence. In order that the accused may 
was greatly enlarged, his liver was con- be held to have caused the death of the. 
‘gested and somewhat enlarged, his heart deceased, the injury inflicted must be a pro- 
was hypertrophied and the valves of the ximate cause of death, and not a remote 
heart were slightly thickened, and malarial cause connected with the death by a chain 
-parasites were found in the blood stream. ‘of intervening events. Thus, in a case not 
. The medical witness stated that the deceased - officially reported, in Ngu Paw v. Emperor, 
‘Suffered from chronic malaria, and opined - 38 Cr. L. J. 103 (8) where the-injury inflicted 
that this. malaria lowered his power ofre- was itself likely to cause death, but death in 
sistance and. helped the formation of pus -fact ensued as a result of gangrene induced 
when there was an open wound. In his evi- « by tying up the injury with a dirty cloth, 
dence before the Court of Session the medical . . (1) (1937) Rang. 384; 171 Ind: Cas. 574; A I R1937 
witness said : f 4 = > ‘Rang. 396; 38 Cr. LJ 1097; 10 R Rang. 165 (F B). 
“ Death was not due directly to the enlarged spleen - (2) 14'R 634; 165 Ind. Cas. 245; A I R 1936 Rang. 


_or to the heart, butthese contributed indirectly because 449; 37 Or. L J 1119; 9 R Rang. 199; (1936) Cr. Cas. 
“they lowered the vitality and power of resistance of the - 866. S 


deceased.”  - - (8) 38 Cr. L J103:`5165 Ind. Cas. 911; A I R1936 


- - Dealing first with the first charge of house Rene, 526: 9 R Rang. 229. (1936) Or. Cas. 1068. 
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my Lord the Chief Justice and myself, sitting 
as a Bench, held that the accused was‘ guilty 
of murder, f 


‘On the other hand, in another case not”? 


officially ` reported, in Nga Ba Min Ñ. 
Emperor, 37 Cr. L. J. 205 (4) where the 
injury inflicted was slight and the im- 
mediate cause of death was the effect of 
the village remedies applied to the injury, 
Theld that the accused was not guilty of 
culpable homicide. The Chief Court of Oudh 
has come to the same conclusion in Sobha v. 
Emperor (5) the facts of which case were 
exactly the same as those in Nga Ba Min v. 
Emperor, 37 Or. L. J. 205 (4). In this 
latter case I said that in order that a 
person should be guilty of culpable homi- 
cide, the death of the deceased must be 
connected with the act of violence or other 
primary cause, not merely by a chain of 
causes and effects, but by such direct 
influence as is calculated to produce the 
effect without the intervention of any con- 
siderable change of circumstances. The 
principle involved is stated in Hale’s Pleas 
‘of the Crown, Vol. 1, p. 428 in the following 
terms: 

“Tf the wound or hort be not mortal and it shall 
be made clearly and certainly to appear that the death 
of the party was caused by ill-applications by himself 
or thoseabout him of unwholesome solves or medicines, 
and not by the wound or hurt, it seems that this is no 
species of homicide. But when #wound, not in itself, 
mortal, for want of proper applications or from neglect, 
turns to a gangrene ora fever, and that gangrene or 
fever is the immediate cause of the death of the party 
wounded, the party by whom the wound is given is 
guilty of murder or manslaughter according to cireum- 
stances, for, though the fever or gangrene, and not 
the wound, be the immediate cause of the death, yet 


the wound, being the cause of gangrene or fever, is the 
immediate cause of the death causa causati.” 


The-injury inflicted by the appellant in 
the present case was not such an injury as 
would be likely to entail any serious conse- 
quences to a person in normal health, and 
even in the case of the deceased Oo Swi his 
death would not have resulted from the 
injury if he had not insisted on leaving the 
hospital against medical advice, His death 
really ensued because of his weak physical 
condition due to his suffering from chronic 


malaria and because his powers of resistance. 


to infection had been so much lowered by 
the effects of this disease. It seems clear 
that no abscess would have formed on the 
brain if the deceased had been in a normal 
state of health, and he died from the abscess 


(4) 37 Cr. LJ 205; 159 Ind. Cas. 1032; A IR 1935 
Rang. 418; (1935) Cr. Cas. 1205; 8 R Rang. 309. 

(5) 11 Luck. 401; 157 Ind. Oas. 667. A I R 1935 
- Oudh 446; 36 Or. LJ 1262; 1935 O W N 940; 1935 

O L R 504; 8 R 043; (1935) Or, Cas. 1294, 
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on the brain, not from the injury, which 
had only a remote connection with this 
abscess. The immediate cause of the death 
of the deceased was his debilitated condition, 
for which the injury was in no way responsi- 
ble. Therefore it cannot be held that the 
act of the appellant caused the death of the 
deceased. The only case in which the inflic- 
tion of an injury of- this nature under simi- 
lar circumstances could be held to amount 
to culpable homicide or murder is a case 
falling within cl. 2 of s. 300, I. P. C., namely, 
if the act is done with the intention of caus- 
ing such bodily injury as the offender knows to 
be likely to cause the death of the person 
to whom the harm is caused. Ff there had 
been evidence’ to show that the appellant 
was at the time aware of the state of the 
deceased's health and therefore knew that 
even a slight injury was likely to result in 
his death, his act might have been brought 
under this clause, but there is no such evi- 
dence. No doubt, in his examination in the 
committing Court the accused: did make this 
statement: ` -> 


‘The injuries received by him were not serious, He 
had been ailing for 15 years. Then about a year ago 
he was struck on the head, and'on this account he be- 
came ill and died ;” 


but this statement is not evidence that the 
appellant was aware of these facts before 
he struck the decased, and in making this . 
answer he was merely repeating, in familiar 
language, thé medical evidence which. had 
already been given. In my opinion, the 
appellant cannot be held to be guilty of 
culpable homicide, and his offence -was the 
offence of causing simple hurt witha weapon 
for cutting, punishable under s. 324, I. P. 
©. I would therefore set aside the conviction 
and sentence of the appellant under s. 302, 
I. P. ©., and, instead thereof convict him of 
an offence under s. 324, I. P. C., and sen- 


‘tence him to undergo ` rigorous imprison- 


ment for a term of two years for this offence, 


‘the sentence to run consecutively with the 


sentence passed on the first charge. 


Roberts, C. J.—I entirely agree, but as 
this case comes to us on a reference I wish 
toadda few words. It really is plain com- 
monsense that, if a man strikes another such 
a blow as will not in the ordinary course 
of events cause more than simple hurt, he is 
answerable for causing simple hurt and for 
no more. No doubt, the natural effect of 
Some grave wounds, if not medically treat- 
ed, is septic inflammation, and if death pro- 
ceeds from thisin the ordinary course the 
offender is prima facie guilty of murder, if 
death is merely the likely result of such an 
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injury it is. culpable -homicide. -But here 
the dangerous condition which supervened 
was an unlikely consequence of a blow com- 
paratively trivial in character, although the 
weapon was a dangerous one. The-fact that 
a dangerous weapon is used is often, and 
may be indeed generally, a matter to be 
taken into account in. deciding questions of 
intention ; but circumstances alter cases, 
and, having regard to the medical evidence 
here as to the wound itself, itis, impossible 
tosay that there was an intention to cause 
such injury as was likely to cause death. 
The offence could not therefore amount even 
to culpable homicide. In King v. Abor 
Ahmed (1), at p. 391* I observed that : 

Where an injury is intentionally inflicted the de~ 
fence that no proper medical treatment was forthcom- 
ing does not exonerate the person who caused the in- 

T 
a asa natural or likely consequence.: Such a per- 
son is deemed to have caused the death.” . 

The learned Sessions Judge has quoted 
the judgment of my learned brother Spargo 
who whilst in no way dissenting fronrthe 
rest of the Court, used the shorter phrase 
“where ‘death results from an injury voluntarily caus- 


ed, the person who causes that injury must be deemed 
to have caused the death, although, etc.” 


. Spargo, J. doubtless thought it unneces- 
sary to overload this particular sentence by 
repeating the qualification which I had al- 
ready expressly made, and which is derived 
from the I.P. C. The death of a person 
must be at least a likely consequence of 
the injury received before s. 299 can operate 
at all, much less before any consideration 
arises,as to whether the offence .of murder 
has been committed. In the case cited, the 
Full Bench was not dealing with a matter 
in which the likelihcod of death from the 
injuries was ever in dispute. It turns out 
here, though there is no evidence that the 
appellant knew it at the time he struck the 
blow, that the deceased was in such bad 
health as to lower his power of resistance to 
a septic condition ; and when, owing to his 
state of health, this supervened, he was .un- 
willing to exercise common prudence or to 
abide by the proper remedies and skilful 
freatment available fo him. These circum- 
stances, In my opinion, explain the cause of 
death, which was due to a number of fac- 
tors of which the appellant’s wrongful act 
was only one.- The learned Sessions Judge 
found him guilty of murder, but he cannot 
be said to have caused the death of the de- 
ceased so as to be guilty even of the offence of 
culpable homicide; for, he did nothing which 
was likely to cause it, or which would have 
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done so except in conjunction with other cir- 
cumstances which no reasonable man. could 
foresee. : i 

Again, even in order to constitute the 
offence of voluntarily causing’ greivous hurt, 
s. 322, I. P. C., and the explanation thereto 
lay down tbat the offender must intend or 
know himself likely to cause greivous hurt. 
There: was no such intention or likelihood 
proved here and the offence was thus one of 
simple hurt. I agree in the convictions and 
sentences proposed by my learned brother 
both in respect of this offence and of the 
other offence of house trespass having made 
preparation for causing hurt. ~ 

D. Order accordingly. 
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GIRDHARAN PRASAD MISSIR AND OTHERS 
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BHOLI RAM AND oTHERS—DEFENDANTS— 
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Civil Procedure Code (ActV of 1908), 0. XLVII, 
r. 1—Consent decree sought to be vacated or amended 
on ground of fravti—Proper course is by separate suit. 

The proper course and indeed the only course, for 
a party desiring to have a consent decree amended or 
vacated upon the ground that it was fraudulently pro- 
cured, isto proceed by a separate suit for the pur- 
pose. It is not competent under O. XLVII to obtain a 
review of a consent decree on the ground that the eon- 
sent decree was obtained by fraud. 89 Ind. Cas. 946 
(1), applied, 124 Ind. Cas. 525 (2), relied on, Ram 
Gopal Mazumdar v. Prasanna Kumar Sanyal (4) 
nd. Barahgmdeo Prasad v. Banarsi Prasad (6), not 
followed, 2 Ind. Cas. 129 (3), 72 Ind. Cas. 566 (5) and 
50 Ind. Cas. 497 (7), referred to. [p. 554, col. 1.) 


L. P. A. from a decision of Mr. - Justice 
Rowland, dated October 16, 1939. | 

Messrs. B. P. Sinha, B. N. Rai, and J. K. 
Ray, for the Petitioners. , E 

Messrs. P. R. Das and K. Dayal, for the 
Opposite Party. $ 


Order.—This is an application in 
review by the respondents in a Letters 
Patent Appeal who ask us to vacate the 
compromise decree passed in that appeal on 
August 16, 1940, on the ground that in` fact 
they had not consented to the terms of the 
compromise and that the Advocates who 
appeared for them had consented to those 
terms against their instructions. . | 

The subject-matter of the litigation which 
had given rise to the Letters Patent Appeal 
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was 1 bigha, 15 dhurs of raiyati land in 
village . Narainpur appertaining to khata 
No. 37.” This’land consisted of plots Nos. 457 
and 465. which originally belonged fo one 
Mst. Dulari Kuer. Dulari Kuer mortgaged 
plots No. 457 to defendant No. 7 for Rs. 25 
and plot No. 465 to defendant No. 8 for 
Rs. 40. The present petitioners subsequently 
purchased from the defendants Nos. 9. and 
10, who are alleged to be the daughters of 
Mst. Dulari Kuer, the two disputed plots 
and some other lands for asum of Rs. 200 
on May 25, 1936, and subsequently instituted 
a suit for the redemption and recovery of 
possession ofthe disputed plots against de- 

-fendants-Nos. 7 and 8 to whom Dulari Kuer 
had mortgaged the land and also impleaded 
in the suit the appellants in the Letters 
Patent Appeal, who were described in the 
plaint as defendants first party, as they had 
purchased the land subsequently by a regis- 
tered sale-deed from defendants Nos. 7 and 8 
and thereafter put up certain structures and 
machinery upon it and also constructed 
a railway siding thereon. Their case was 
that the defendants Nos. 7 and 8 had not the 
full right of ownership and could not trans- 
fer the land to the defendants first party. 
On the other hand the defence in the suit 
was that the land originally belonged to one 

-. Jadhubans Gir, but as he had no wife or 
issue, he had surrendered the land to the 
landlord and thereafter the fand had been 
settled by the landlord with defendants 
Nos. 7 and 8, the vendors of defendants first 
party. , ji 

“The First Court decreed the plaintiffs’ 
‘suit but the decree was reversed in appeal 
and the plaintiffs’ prayer for recovery of 

.. possession of the land and the demolition of 

the structure standing thereupon. was re- 
‘fused. A decree, however, was passed in 
favour of the plaintiffs directing -the defen- 
dants first party to pay them a sum of 
Rs. 210-8-0 as the value of the land, the 
Appellate Court observing that as the plain- 
tiffs had acted maliciously, they were not 
entitled to any cost. The plaintiffs there- 
upon preferred a.second appeal to this Court 
and the learned Judge who heard the appeal 
set aside the judgnient of the Subordinate 
Judge and passed a preliminary decree for 
redemption in accordance with O. XXXIV, 
T. 7. Then there was a Letters Patent 
Appeal in which a consent decree was passed 
in the following terms:— 

“If the defendants first party pay to the plaintiffs 
“within a period of two months from: to-day a sum of 
Rs. 5,500 the plaintiffs’ claim will stand dismissed in 
-jts entirety. On the other hand, if the defendants fail 
_ to pay the plaintiffs the said sum within the said period 
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this appeal will stand dismissed-and the decree of the 
learn Single: Judge affirmed. The said sum of 
Rs. 5,500 must be deposited in this Court within the 
stated period.” _ 4 : PA 
° Before this order was made, we had on 
the oral application made on behalf of the 
parties given them leave to compromise the 
appeal as in our opinion the compromise was 4 
for the benefit of the minor plaintiffs. At 
the time of the compromise the plaintiffs who 
were respondents in the appeal were repre- 
sented by Dr. Dwarika Nath Mitter and 
Mr. G. P. Shahi, and the defendants first 
party who were appellants were represented 
by Mr. P. R. Das, Mr. Hem Chandra Mitter 
and Mr. Kameshwar Dayal. In order to 
avoid confusion the plaintiffs (respondents in 
the Letters Patent Appeal) will be hereafter 
referred to as the petitioners and the defen- 
dants first party (the appellants in the 
Letters Patent Appeal) will be referréd to as 
the opposite party. 


Now the allegations upon which the pre- 
senteapplication is based may be summarised 
as follows:—On August 15,1940, a day before 
the Letters Patent Appeal was taken up, the 
petitioners Nos. 1 and 3 had definitely in- 
structed their Advocates Dr. Dwarika Nath’ 
Mitter.and Mr. G. P. Shahi, not to compro- 
mise the appeal in any event. On the morn- 
ing of August 16, 1940 Mr. Kameshwar 
Dayal, one of the Advocates appearing for 
the opposite party accompanied by some of 
their servants had gone to the house of 
Mr. G. P. Shahi, one of the Advocates appear- 
ing in the case on behalf of the petitioners. 
At the house of Mr. Shahi, Pandit Ram. 
Chandra Sukla on behalf of the opposite party 
made a proposal to Chandra Bhukhan Prasad 
Missir that the appeal might be compromised 
and offered a sum of Rs. 10,000 as one of 
the terms of the compromise. Chandra 
Bhukhan Missir, however, did not agree. 
Thereafter when the appeal was taken up in 
Court Mr. G. P. Shahi called Chandra 
Bhukhan Prasad Missir and asked him whe- 
ther he was willing to compromise the appeal, 
to which he replied in the negative. Some 
time later Chandra Bhukhan Missir told 
Mr. Shahi that petitioner No. 3 Girdharan 
Prasad Missir was also not willing to com- 
promise the appeal. Later on the petitioners 
Nos. 1 and 3 came to know .about the com- 
promise and then they asked their Advocates 
as to why the appeal had been compromised 
against their specific instructions and re- 
quested them to inform the Court that they 
had not given their consent to the terms of 
the compromise, but the Advocates did not 
listen to this request, The petitioners Nos. 1 
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and 3 then wanted to inform the Court per- 


sonally after 2 P. m, as to what-had happen-: 
ed, but as the Court was hearing - arguments 
in another case, they could not do so. At 
4 p.m. when the Court was raising, they 
informed the Court that they had not con- 
sented to the compromise, whereupon the 
Court ordered them to file a petition to that 
effect. The petitioners accordingly filed an 
application for review on September 30, 
1940. Now if these facts were admittted or 
there were prima facie grounds for believ- 
ing them tobe true, we might have been 
inclined to consider this application. But 
the petitioners have come to Court with a 
strange story and the opposite party whose 
case is that this petition is only an attempt 
to blackmail them, strongly challenge the 
truth of the main part of the story. In such 
circumstances we can review the order, only 
if after an investigation, which must be more 
or less like the trial of a suit, we are satisfied 


that the allegations made in the petition are- 


correct. In our opinion, therefore, this 
application must be rejected on the ground 
that the petitioners have, as they them- 
selves admit, an alternative remedy by way 
of a suit, which is undoubtedly the more 
appropriate remedy in this case, Inasmuch 
as the matters raised before us require an 
elaborate investigation. f 

We are ‘also not fully satisfied on the 
materials before us that this is a bona fide 
application. Dr. Dwarika Nath Mitter, the 
leading Counsel for the petitioners was a 
Judge of the Calcutta High Court for many 
years and is one of the most distinguished 
and highly respected members of the local 
Bar. It seems to us incredible that Dr. 
Dwarika Nath Mitter would have compro- 
mised the case, if, as is alleged, he had been 
given clear and specific instructions not to 
compromise it. The other Advocate, Mr. 
Shahi, who appeared for the petitioners has 
been practising in this Court for many years 
and we see no reason why this learned Advo- 
cate should have also acted contrary to what 
the petitioners allege to have told him not 
only on August 15, but also at the time when 
the arguments in the case were in progress. 
If these learned Advocates had appeared 
before us and made a statement at the Bar 
that there was some misunderstanding on 
their part in regard to the instructions given 
to them, we would have been inclined to consi- 
der this application. But these Advocates are 
not before us and the petitioners have filed 
this petition through an Advocate, who did 
not represent them at the time of the hear- 
ing of the appeal.and who has no personal 
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the hearing. It is practically admitted that two 
of the petitioners; that isto say, petitioners: 
*Nos. 1 and 3 who were.apparently in charge- 
of this litigation were present in Court ‘on. the- 
day the appeal- was heard. We find it some- 
what difficult to believe that if the compro- 
mise had been recorded without their consent, 
they would not have then and there brought 
the fact to the notice ofthe Court. The 
story put forward in the petition that the 
petitioners came to know. much later that 
the appeal had been compromised and they 
tried to bring the matter to our notice at 2° 
P. M. but refrained from doing so as another 
case had started doesnot appear tous to be 
at alla probable one. However that may: 
be, there is a clear mis-statement at the end 
of the petition. Though it is a fact that: 
when the Court was rising one of the peti-. 
tioners told us that he was not satisfied with 
the compromise, yet after we had risen, we- 
were. informed by the Reader.that that. peti- 
tioner did not want to press the matter fur- 
ther. It is significant that though. the order 
was recorded and signed by us on August 16, 
the application for review was not filed until 
September 30, 1940. ; 
There was considerable discussion before: 
us as to whether an application for review 
lies at all in the circumstances of this case.. 
In Nathumal *v. Raghubir Singh (1) it 
was held that when a compromise has been 
incorporated into a decree, the Court cannot 
review its order on the sole ground that the 
compromise” has been: entered into under ' 
undue influence or coercion. In J. G. Gal- 
staun v. Pramatha Nath Roy (2) 
Rankin, C. J. expressed the opinion that if a 
party desires to have a consent decree 
amended or-vacated upon the ground that it 
was fraudulently procured, his proper course: 
and indeed the only course is to proceed by 
separate suit for. the purpose, because’ the- 
matter is certainly grave enough to deserve- 
a separate suit. The learned Chief Justice- 
then proceeded to deal with the question as 
to whether O. XLVII of the Civil P. C. 
was applicable tosuch a case and observed’ 


as follows :— - ° 

“The authorities in this Court are not uniform, but 
putting the matter at the highest in favour of the- 
respondents, it may be said that there is some difference 
of opinion upon the question whether, and in what 
circumstances, a consent decree -may be reviewed' 
under O. XLVII of the Code: It was said in Golab . 
Koer v. Badshah Bahadur (3) that. ‘while Jt must 


(1) 48 A 160; 89 Ind. Cas. 946; L R 6 A 569-Civ.; 23. 
A L J 1029; A I R1926 All. 50. i À 

(2) 57 0 154; 124 Ind. Cas. 525; 33 O W N 883; A I. 
R 1929 Cal. 470; Ind. Rul. (1930) Oal. 461. - 

(3) 13 C W N 1197; 2Tnd. Cas. 129; 10 © L J 420,. . 
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‘be conceded thata large preponderance of authority 
‘is agairtst the contention -that a consent decree cannot 
on any ground be challenged upon an application for 


reyiew of judgment, there is no foundation for the , 


suggestion that there is a preponderance of authority 
cin favour of the contention that a consent decree may 
be reviewed on the ground of fraud.’ The main pro- 
position decided in that case was that a party who had 
applied unsuccessfully under O. XLVII for review of 
a consent decree on the ground that it has been obtain- 
-ed by fraud was entitled, notwithstanding his failure, 
to prosecute a remedy by suit. This decision was 
‘contrary toa previous decision in the case of Ram 
Gopal Mazumdar v. Prasanna Kumar Sanyal (4) 
-and I desire to reserve my opinion upon the point. In 
Gulab Koer's case (3) (supra) it was pointed out that 
there are weighty reasons why a regular suit should 
be regarded as a more appropriate remedy in such 
cases. Now, I desire to say that,in my opinion, it is 
not competent under O. XLVII, to obtain a review of 
-a consent decree on the ground that the consent decree 
was obtained by fraud. It appears to me that before 
such a doctrine can be taken as authorised by the Code, 
it is very necessary to. lay one’s finger upon some 
-enactment which is clearly intended to make so large 
and inconvenient an exception to the general principles 
which govern this matter. Rule 1 of O. XLVII, after 
speaking of acase where a party has discovered new 
cand important matter which was not within his know- 
ledge or could not be produced by him atthe time when 
the decree was passed, and of mistake or error apparent 
-on the face of the record, introduces the words. ‘or 
for any other sufficient reason’. In Chajju Ram 
case (5) the Judicial Committee had occasion to point 
out that these words were not unlimited and must be 
taken to point to a reason which is sufficient on grounds 
atleast analogous to those mentioned in the rule. It 
appears tome that if mistake or error is prima facie 
‘intended to be neyond the scope oftherule, unless the 
mistake or error be apparent on the face of the record 
it is curious, to say the least of it, that a party should 
‘employ this proceduré for the purpose of making out a 
-contentious case of fraud. In my opinion, the correct 
doctrine under the Civil P. C. is in no way different 
upon this point from that which is laid down for Eng- 
land in Daniel's Chancery Practice, 8th edition, 709. 
The authorities in this Court to the contrary are 
neither numerous nor impressive and had not in- 
‘frequently been challenged cf. [Barahamdeo Prasad v. 
Banarsi Prasad (6).] On principle, and, as a matter 
of construction of O. XLVII of the Code, I approve of 
the view taken in Ramlagan Sadu v. Ram Birich 
Koeri (T) and were it necessary I should desire to refer 
‘the matter to a Full Bench.” 

The learned Advocate for the petitioners 
tried at first to bring the present case under 
O. XLVI, r. 1 on the ground that there is a 
mistake or error apparent on the face of the 
record. This ground, however, had to be 
abandoned and the learned Advocate 
proceeded to contend that the petitioners 
were entitled to apply for a review on the 


ground that they had discovered a new and 


(4) 10 COW N 529; 2CLJ508. 

(5) 491 A 144; 72 Ind. Cas. 566; 26 C W N 697; 30 
ML T295; 41P LR 1922; 3 P L T435; AI R 1992 
P C 112; 16L W 37;17 PW R 1922; 3 L 127; 43 M 
LJ 332; 24 Bom. L R 1238;4 UP LR (P ©) 99; 36 
CLJ 459 P O. ; 
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important matter. The new and important 
matter is said to be the fact that the Advo- 
cates for the petitioners had consented to the 
petition of compromise though they had been 
told not to give such consent. In our opinion 
the case cannot be brought under O. XLVII, 
without strainning the meaning of the words 
usedin that rule; but even if it can he 
brought underit, it is difficult to hold that 
petitioners Nos. 1 and 3 who were undoubted- 
ly present in Court at the time of the hear- 
ing of the appeal could not with exercise of 
due diligence have prevented their Advocates 
from consenting to a decree on terms which 
they were not prepared to accept. If their 
case is that the consent decree was due 
to some kind of fraud practised upon them by 
their Advocates, the case is directly hit by 
the decision in Nathumal v. Raghubir Singh 
(1).In any event we agree with Rankin, C. J. 
that the matter “is important enough to 
deserve a separate suit” and we accordingly 
reject this application with costs. 
D. Application rejected. 


——$—— 
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of 1940 
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BROOMFIELD AND WASSOODEW, JJ. 
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RAGHUNATH RAMCHANDRA 


KARLEKAR—AccusEpD 

Electricity Act (IX of 1910), ss. 2 (n), 37—De- 
finition of ‘works’ in s. 2 (n) not exhaustive— 
“Works,” meaning explained—S. 37, rules under— 
Electricity Rules, 1922, r.40-A (1) Proviso—Notitfica- 
tion (No. 640/27-II) issued by Bombay Government 
on November 15, 1934, under—Words “works” and 
“ their own works,” meaning of—Installation works 
carried out by exempted electric company on other's 
premises at its own expense, remaining its own prop- 
erty—Whether fall within notification—Accused being 
exempt from operation of r. 40-A cannot be convicted 
underr. 46, Electricity Rules, 1932—EHlectricity Rules, 
1937—Offence between March 27, 1937 and March 
22, 1938—Neither r. 40-A of Rules of 1922, nor its 
corresponding r. 48 of the Rutes of 1937, held applied 
—S. 24, General Clauses Act (X of 1897), held not 
applicable to Rules. 

The definition of ‘‘works’’ ins. 2 (n), Electricity 
Act, is not exhaustive. Nevertheless, a reference to 
other provisions in the Act indicates that when the 
expression “ works ” is used it usually means works 
connected with the supply of energy, and not lighting 
installations. ` 
~ The word “ works” in the Bom. Govt. Notification 
(No. 640/27-11) issued on November 15, 1934, refers to 
installation works and not to works connected merely 
with the supply of energy and the words “their own 
works” in the same notification mean works carried 
out by the exempted bodies themselves, or perhaps 
works belonging -to.them and not merely the works 
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carried out by them on their own premises. Hence 
the installation works which are carried out by exempt- 
ed ‘electric supply company on other’s premises but at 
its own expense and which remain its own property 
fall within the notification and are, therefore, exempt. 
The accused thus being exempt from the operation of 
r. 40-A. by reason of the notification cannot be convict- 
ed under r. 46, Electricity Rules, 1932. - 

The Electricity Rules, 1937, were made applicable in 
supersession of the Electricity Rules, 1922, on March 27, 
1937. The Electricity Rules of 1937, came into force 
on March 22, 1938. The accused was charged under 
r. 40-A of the Electricity Rules, 1922, for an offence 
committed between March 27, 1937 and March 22, 

Held, that neither r. 40-A of the Rules of 1922, nor 
its corresponding provision r. 48of the Rules of 1937, 
applied to the offence. 

Held, further that s. 24, ‘General Clauses Act, could 
not be invoked to apply r. 40-A of Rules of 1922, to the 
offence as that section did not apply to rules framed 
under the Act. 


Cr. As. from the order passed by the First 
Class Magistrate, Hungund. 


Mr. R. A. Jahagirdar, 
for the Govt. of Bombay. 


Mr. K. G. Datar, for the Accused. 


Govt. Pleader, 


Broomfleld, J.—These are appeals by the 
Govi» of Bombay in two connected cases in 
which one Raghunath Ramchandra Karlekar 
licensee and proprietor of an electric supply 
company at Ilkal in the Bijapur District, was 
prosecuted for an alleged breach of r. 48, 
Electricity Rules, 1937, and was acquitted 
by the Magistrate. There is no dispute about 
the facts of the case. In the months of Feb- 
ruary and March 1938, the accused carried 
out certain small installation works on the 
premises of some half a dozen inhabitants of 
Ilkal. The installation works consisted of 
putting in in each case one light point with 
switches and cut-outs. Three of these works 
were made the subject of one case and three 
of the other. The work was admittedly done 
at the expense of the supply company, and 
the light points, switches etc., remained the 
property of the company. Rule 48, which is 
alleged to have been infringed, is as follows: 

“ Precautions to be adopted by consumers and 
owners, electrical contractors and electrical workmen 
—(1) No electrical installation work, including addi- 
tions, alterations, repairs, and adjustments to existing 
installations, except such replacement of lamps, fans, 
fuses, switches and other component parts of the in- 
stallation asin no way alters its capacity or charac- 
ter, shall be carried out upon the premises or on be- 
half of any consumer or owner for the purposes of the 
supply of energy to such consumer or owner, except 
by an electrical contractor licensed by the Provincial 
Govt. in this behalf and under the direct supervision 
ofa person holding a certificate of competency issued 
by the Provincial Govt : 

Provided that the Provincial Govt. may by notifica- 
tion in the Oficial Gazette exempt on such conditions 
as it may impose any such description of work either 
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generally or in the case of any specified class or con- 
sumers or owners from so much of this sub-rulg as re- 
quires such work to be carried out by an electrical 
contractor licensed by the Provincial Govt. in this be-. 
half : oe 
*Provided further that this rule shall not apply to 
any work carried out by or on behalf of the Govt. of 
India unless the Govt. of India so direct. : 

(2) This rule shall come ‘into force in any province 
or part thereof on such date as the Provincial Govt, 
may by notification in the Oficial Gazelte appoint.” 


The accused in this case holds a certificate 
of competency issued by the Provincial Govt. 
and it is not disputed that the works in ques- 
tion were carried out under his supervision. 
But the accused has not an electrical con- 
tractor’s license. It is by reason of the want 
of this license that the prosecution alleges 
the rule-has been infringed. The first diff- 
culty in the way of the prosecution is that 
r. 48, under which the accused was charged 
did not come into force until March 22, 1988. 
That was the date fixed in the notification 
issued under part (2) of the rule. It is com- 
mon ground that the installation works in 
question were carried out by the accused in 
February and March 1938, before March 22, 
1938. But under the Indian Electricity Rules 
of 1922, there was ar. 40-A, which was in 
precisely the same terms as the present r. 48. 
It is suggested, therefore, that the reference 
to r. 48 of the rules of 1937 was a mere slip, 
that the charge should have been under 
r. 40-A of the xules of 1922, but that this 
mistake has not in any way prejudiced the 
accused, the wording of the two rules being 
precisely the same. That, however, does not 
get rid of the difficulty. The rules of 1937 
were introduced by a notification dated March 
27, 1937, which was as follows : 


“In exercise of the powers conferred by s. 37, Elec- 
tricity Act, 1910 (IX of 1910), and in supersession of 
the Indian Electricity Rules, 1922, the Governor- 
General in Council is pleased after previous publication 
to make the following rules applicableto the whole of 
British India.” 


Therefore, the old r. 40-A was superseded 
prima facie when the new rules were made 
applicable on March 27, 1937. As I have said 
the corresponding new r. 48, did not come 


-into force until March 22, 1938, and, accord- 


ing to the contention of the learned Advocate 
for the accused, in February and the first 
part of March 1938, when he carried out 
these installation works, there was no rule 
corresponding to the present r. 48, in force. 
The learned Govt. Pleader attempts to get - 
over this difficulty by relying on s. 24, Gene- 
ral Clauses Act X of 1897. That provides, 
so far as is material, that where any Central 
Act or Regulation is repealed and re-enacted 
with or without modification, then, unless it 
is otherwise expressly provided, any rule 
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made under the repealed Act or Regulation, 
shall, se far as it is not inconsistent with the 
provisions re-enacted, continue in force, and 
be-deemed to have been made under the pro- 
visions so re-enacted, unless and until it is 
superseded by any rule made under the pro- 
visions so re-enacted. The learned Govt. 


Pleader’s argument is that the old r. 40-A. 


cannot be considered to have been supersed- 
ed by the Electricity Rules of 1937 when 
they were made applicable on March 27, 
1937, and was only superseded when the 
new r. 48, came into force in consequ- 
ence of the notification issued under part (2) 
thereof. However, the notification by which 
the new rules were introduced expressly stat- 
ed that they were in supersession of the 
Electricity Rules, 1922, and it is a little diffi- 
cult to see how an exception is to be madein 
the case of r. 48. Another point is that s. 24 
only comes into operation where a Central 
Act or Regulation has been repealed and re- 
enacted. According to the definitions in the 
General Clauses Act, neither Central Act nor 
Regulation would include a rule made under 
an Act, unless by some straining of language 
it is possible to say that the rule can be re- 
garded as part of the Act, because it is pro- 
vided that itis to have the same effect as 
though it were part of the Act. Assuming, 
however, for the sake of argument that the 
old r. 40-A can be regarded as having been 
in force at the time when the accused was 
prosecuted, we are not satisfied that a breach 
of the rule has in fact occurred. The accused 
has relied for his defence on the terms of a 
notification (No. 640/27-II) which was issued 
by the Bombay Govt. on November 15, 1934, 
“(p. 2566, part I). It was as follows : A 
“In exercise of the powers conferred by the proviso 
to sub-r. (1) of r. 40-A of the Indian Electficity Rules, 
1922, the Governor-in-Council is pleased to direct that 
the following Administrations, Institutions and Bodies 
shall be exempted from the operation of the said 
sub-r. (1) of r. 40-A in so far as their own works are 
concerned, namely : : 
1. The Electrical Branch of the Public Works De- 
partment, Bombay. 
2. The State Railways. ~ 
3. The Victoria Jubilee Technical Institute, Bom- 


bay. 

‘4. The College of Engineering, Poona. 

5. The N. E. D. Civil Engineering College, 
Karachi. 


A 


6. All Electric Supply Companies. 
__7, All factories within the meaning of the Indian 
Factories Act, 1911 (XII of 1911). 

The Royal Indian Navy Dockyard, Bombay. 

9. Railways other than State Railways. 

Provided that in the case of bodies referred to at 
items Nos. 7, 8-and 9 above, a person holding a Certi- 
ficate of Competency is employed for supervising such 
works on their own premises.” 


The accused relies on the words “their own 
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works,” in this notification and contends that + 
as the installation works in question were 
carried out by the company itself, and after- 
ebeing carried out remained the property of 
the company, they are the company’s own 
works, and therefore the exemption given 
by this notification in the case ‘of electric 
supply componies is applicableto him. The . 
case depends therefore on the interpretation 
of this notification and in particular of the 
words “their own works.” The learned Govt. 
Pleader says that what is meant is works 
carried out on the premises of the various 
bodies referred-to. There seems to be no 
very good reason however why the words 
“on their own premises” should be implied. 
It would have been very easy to say “works: 
carried out by them on their own: premises.” 
Moreover, at the end of the notification there 
is a proviso that in the case of certain bodies 
“such works” (which would naturally mean 
their own works), when carried out on their 
own premises, are’ not exempted -unless a 
peron holding a certificate of competency 
is employed for supervising them. If the 
words “their own works’ in themselves. 
meant works on the premises of the body 
concerned, the addition of the words ‘‘on‘their 
own premises” in this last proviso would have 
been unnecessary. This interpretation of the 
words therefore seems to be unacceptable. 
The learned Govt. Pleader has argued with 
more force that the word ‘‘works” should be 
interpreted with reference to the definition 
contained in the Act. According to that de- 
finition ‘‘works” includes  electric-supply 
lines and any buildings, machinery or ap- 
paratus required to supply energy and to 
carry into effect the objects of alicense grant- 
ed under part. II, which deals with the sup- 
ply of energy. The definition is not exhaus- 
tive. Nevertheless, a reference to other pro- 
visions in the Act does seem to indicate that 
when the expression “works” is used it usual- 
ly means works connected with the supply of 
energy, and not lighting installations of the 
kind with which we aie concerned which 
have nothing todo with the supply of energy. 
-It is usually a sound rule of construction to 
‘give the same meaning to words used in rules 
made under an Act as the words have in the 
_Act itself. We were therefore at first some- 
-what impressed by the argument put forward 
on behalf of Govt. in this respect. But when 
.we look at the language of r. 48, or r. 40-A, - 
it becomes extremely difficult, if not impos- 
sible, to suppose that the word ‘works’ in 
the notification has the meaning ascribed to 
‘it in the definition in the Act. . : 
The section begins by referring to “‘instal- 
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‘lation works”: and the description of the work 
-there given clearly covers the kind of work 
which was carried out by the accused in this 
case and in respect- of which he has been 
prosecuted. The work referred to there is 
quite obviously not work connected merely 
with the supply of energy. Then the notifi- 
< cation goes on to say that the Provincial 
Govt. may by notification exempt any such 
description of work either generally or in the 
case of any specified class of consumers or 
owners from the requirement that a licensed 
electrical contractor must be employéd. So 
that the kind of work referred to in the rule 
is not ‘work connected with the supply of 
energy but electrical installation work, and, 
that being so when we find the notification 
issued under the rule stating that certain 
bodies shall be exempted in so far as their 
own works are concerned, it seems reason- 
able to hold that by ‘works’ it meant the 
kind of works referred to in the rule and not 
the kind of works referred toin the defini- 
tion. > : 

The words “their own works,” would natur- 
ally mean works carried out by the exempt- 
ed bodies themselves, or perhaps works 
belonging to them. In the present case, the 
works were not only carried out by the elec- 
tric supply company but were carried out at 
their own expense and remained their own 
property. Since it seems to be clear that 
the notification applies to the installation 
works, we find it impossible to say that the 
works carried out by the accused in this case 
are-not such as can be fairly included in the 
expression ‘‘their own works” in this notifi- 
cation- If Govt. intended that the exemption 
was only to apply in the case of works carri- 
ed out by the various bodies on their own 
premises, that intention has not been made 
sufficiently clear. On behalf of Govt. reliance 
was also placed on r. 46, of the rules 
issued on November 15, 1932, in -connection 
with the issue of certificates of competency 
under r.40-A of the Indian Electricity Rules, 
1922. That rule is as follows: 

“ Supply companies to obtain contractor's licenses.— 
No electrical contracting work shall be carried out by 
any electric supply company unless they have obtained 
an Electrical Contractor’s license and employed a 
separate staff of supervisors and wiremen, in compliance 
with these rules.” an 

It is not clear however that the work car- 
ried out by the accused in this case can be 
described as electrical contracting work with- 
in the meaning of this rule. In any case, if 
he is exempted under the provisions of the 
notification from the operation of r. 40-A, he 
could not be convicted of a breach of that 
rule, and it is a breach of that rule which is 
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the-subject of the -charge. For. these reasons 
we are of opinion that the learned Magistrate 
was right in acquitting the accused in this 
case, and we dismiss the appeals: 
eg Appeals dismissed. 


' 
r . 


“el ee, 


OUDH CHIEF COURT 
Criminal Appeal No. 723 of 1940. 
Tuomas, C. J. AND GHULAM Hasan, Je 
May 7, 1941 
KING-EMPEROR—COMPLAINANT— 
. APPELLANT 


- versus 

GAYA PRASAD AND OTHERS—MOCUSED— 

>. Na RESPONDENTS à ; 

Criminal trial— Evidence—Appreciation—Practice 
of awarding rewards to Police witnesses before case is 
finally decided deprecated — Its effect stated — Ap- 
preciation of evidence — Prosecution evidence should 
be considered on merits and not rejected on considera- 
tion of defence evidence —- Penal Code (Act XLV of 
1860), ss. 149, 4836—Common intention should be estab- 
lished. 

Action of the Police authorities of rewarding Police 
witnesses before the case is finally determined is cal- 
culated to prejudicially affect the fair trial of the case 
against the accused. Such action may lead to a large 
body of otherwise good evidence being eliminated al- 
together from consideration. [p. 560, col. 2.) 

(Their Lordships treated the evidence of such wit- 
nesses as suspicious and tainted.) [ibid.] 

.Where no common intention to burn the houses is 
proved all the accused cannot be convicted under ss. 436/ 
149, I. P. CO. [p. 582, col. 1.) 

While dealing with the evidence of each prosecution 
witness the Judge should not unnecessarily introduce 
the defence evidence and reject the prosecution evi- 
dence largely because in his opinion the defence evi- 
dence established the innocence of the accused. The 
Judge should examine the prosecution evidence witness 
by witness on its own meritsand reject it, ifupon a 
careful analysis and scrutiny of the evidence he finds 
that it was not true or reliable to support the prosecu- 
tion case. He should not test trustworthiness of the 
prosecution witnesses in the light of the defence evi- 
dence. [p. 563, col. 2.] 


Cr. A. against. the order of the First 
Assistant Sessions Judge, Gonda, dated July 
8, 1940. 

Mr. S. C. Das, Assistant Govt. Advo- 
cate assisted by R. B. Sarju Prasad Sri- 
vastava, Govt. Pleader, Gonda, for the 
Crown. 7 


Messrs. H. G. Walford and J. W. Peters, 

for Accused No. 1. : 
Mr. H. G. Walford, for Accused Nos .3 

and 4. i 


Judgment.—Forty three persons were 
tried under ss. 147, 323/149, 325/149, 332/149 
and 436/149, I. P. C. by the learned lst Assis- 
tant Sessions Judge ofGonda and acquitted 
on July 8, 1940. The Provincial Govt. has 
preferred: this appeal against the order of 
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acquittal of (1) Gaya Prasad Azad, (2) Hira 
Singh, (3) Ram Milan, and (4) Har Prasad 
Singh. 


-Hira Sigh accused has not been arrested e 


as:it is said that he is on active service some- 
where in Africa. 

The charge against.the accused was that 
on January 29, 1940, in Mohalla Chain Tola, 
Nawabganj, they were members of an un- 
lawful assembly, the common object of which 
was; to forcibly rescue four cows belonging 
to Mohammad Ishaq alias Gojai, (P. W. 
No..-1), as it was apprehended that they 
were going to be slaughtered; that in the 
prosecution of the said object they committed 
the offence’ of rioting punishable’ under 
5. 147, I. P.C.; that they caused simple hurt 
to Gojai and others, and grievous hurt to 
Mst. Shubratan, P. W. No. 5; that they set 
fire to the houses of Mohammad Ishaq, 
Mohammad Yasin and others and further 
voluntarily caused hurt to Abid Husain, 
Head Constable, P. W. No. 2, and some other 

_ constables in the discharge-of their duties. 
. Nawabganj is about 23 miles from Gonda 
and the majority of the population in the 
-town consists of. Hindus, l SE 
` Mohammad Ishaq alias Gojaiis a beef seller 
in Mohalla Chain Tola, of Nawabganj, which 
is a short distance from the Police Station of 
Nawabganj. | : 

The case for the prosecutiqn is that Moham- 
mad Ishaq on January 29, 1940, purchased 
four cows for Rs. 16 from Ali Raza, P. W. 
‘No. 3. Mohammad Ishaq did not pay the price 
of the cows but asked Ali Raza to.accompany 
him (Mohammad Ishaq) and that he would 
pay the money and take a receipt at his 
house. Abdul Rahim, Mohammad Ishaq’s 
cousin, Ali Raza and his five year old son 
Roshan went with the cows to Mohammad 
Ishaq’s house. When they were near a 
school in Chain Tola they met two Hindus 
Ram Milan accused, and another man. It was 
1la.m. They asked them where they had 
got the cows from. Mohammad Ishaq replied 
‘that he had purchased them from Ali Raza. 
‘Ram Milan and his companion are alleged 
to have said that they would kill him and set 
his house on fire if he slaughtered the cows. 
‘Mohammad: Ishaq kept quiet. The two 
Hindus then went towards the Bazar, and 
Mohammad Ishaq and his party proceeded to 
Chain Tola. Mohammad Ishaq tied the cows 
in his ghari and went to his shop with Ali 
‘Raza where they waited for Allah Bakhsh 
who had been sent for to write a receipt. 
Abdul Rahim who was sent to call Allah 
.Bakhsh informed..Mohammad Ishaq that 
Allah Bakhsh was not at his house. He was 
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then sent a second time, but Allah Bakhs 
could not be found. This was about 2 Pp, m. 

A mob consisting of 100 or 150 persons 
headed by Ram Milan accused and armed 
with lathis, bamboos,, kulhari and brickbats 
arrived at Mohammad Ishaq’s house. Ram 
Milan and Hira Singh accused, forcibly 
untied the four cows from the ghari.. 
Mohammad Ishaq and his party protested 
against this high-handedness and tried to 
snatch the cows. On this some of the rioters 
beat Mohammad Ishaq and his party. ‘On 
their shouts for help some Muslim residénts 
of the Mohalla arrived. Gobardhan accused 
ordered his companions to set fire to Moham- 
mad Ishaq’s house. Lachhman and Ram 
Khelawan accused lighted a match and set 
the house on fire. The rioters are alleged to 
have next threatened to beat the Muslims 
who came to help Mohammad Ishaq and to 
burn their. houses. The Muslim party 
which. had come to help Mohammad Ishaq 
was chased, by some of the rioters and beaten, 
and their houses set on fire. l 

A Police party consisting of Abid Husain, 
Head Constable, and three constables, 
Mohammad Yaqub, Sharafat Husain and 
Durga Din with Bashir Juman and Phurti 
Din chaukidars, armed with guns arrived 
on the scene. It appears that Bashir chauki- 
dar, P. W. No. 14, received information that 
a riot was going on. He saw some houses 
burning and rushed to ‘the thana which was 
four furlongs from his house and informed 
the Head Constable who was in charge at 
that time. His statement was -reduced to 
writing in the general diary at 2-10 p. m. 
The Head Constable ordered the rioters’ to 
disperse, and when they refused to do so, he 
ordered the constables to arrest themi. 
Thereupon Har Prasad accused struck the 
Head Constable with a lathi on the head 
which felled him. He was removed by the 
chaukidars to the kachcha road at a place 
shown as No. 12 in the ‘sketch plan at a 
distance of 35 paces. The Head Constable’s 
gun was picked up by Durga Din constable. 
The rioters are alleged to have caused 
injuries to some of the chaukidars, and when 
they advanced towards the -Police party 
shouting “seize their guns and beat them”, 
the Police fired from a distance of 4 or 5 
paces in self-defence. One Jagmohan among 
the rioters was fatally wounded and nine 


other persons received gunshot wounds. The 


crowd then dispersed: ‘The Head Constable 
was taken to the Police Station where his. 
injuries were attended to by the Medical 
Officer of Nawabganj dispensary. 6 
The Station Officer who was away at 


- 
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village Newada returned by train, and was 
informed on the way that a riot had taken 
place. * He went to the scene at about 4 P. M. 
when it is said that Mohammad Ishaq 
dictated the first information report, Ex. 3. 
He sent the injured persons for medical 
examination. “Jagmohan died at the Hospi- 
tal the following day and his dead body was 
sent for post mortem examination Oy the 
Sécond Officer, M. Mohammad Mirza, P. W. 
No. 30. : 

“The Sapeenicnasnl of Police reached the 
scéne, of occurrence about 6-30 r. m. Mr. 
Harpal Singh, Magistrate, First Class, reach- 
ed about 7 P. m. in response to a telegram 
which was sent by the accused Gaya Prasad 
Azad, and the Deputy í Commissioner reached 
about 8 P. M. 

Gaya Prasad accused was arrested on 
January 29, 1940, that is on the “day of the 
riot, Hira Singh was arrested on Febru- 
ary 1, 1940, Ram Milan on February 16, 
1940, 'and Har Prasad Singh presented him- 
self in Court on February’ "93; 1940. MA, 

Abid Husain, Head Constable, had the 
following injuries:— 

“1. “Contused wound round, scalp, 
also torn in the middle 4” x 2” x 2’ 
of the head. This is scalp deep. 

2. 5 small abrasions on the back of left middle 
and ring fingers: Each equal to size, small pea. 

3. There has’ been slight bleeding from the nose. 

4. small. pea--sized abrasions over nose which is 
swollen.”"( Vide Ex. 12.) 

. Mohammad Yaqub constable had a swell- 
ing 2x2 on the back of the right shoulder 
(vide Ex. 27). 

Sharafat Husain and Durga Din con- 
stables received no injuries. 

; Bashir chaukidar had a faint contusion 
Bu xl” onthe right side of the back (vide 
Ex. 28). 

. Jumman chaukidar had a faint contusion 
on-the left knee 2, x 2 (vide Ex. 15). 
, Phurti Din chaukidar had no injuries. 

It will thus appear-that the Police party 
with the exception.of one injury.on the head 
of Abid Husain Head Constable had very 
minor injuries. 

Mst. Shubratan had the following i injuries: 

“l, Fracture, compound, of the. lower part of the 
right arm bone, Wound 1” x 2” bone deed (bone frac- 
tured) over the medial side of the right arm. 

2. ‘Swelling all over the back of right palm: A bone 
below the index finger is fractured. 

3. Contusion 3” x 2” over the front and middle of 
right thigh”, Wes Exe 18). 

Shakir Ali, P. W, No. 7, Mohammad Yasin, 
P. W. No. 6, Allah Bhej, P. W. No: 4, Abdul 
Rahim; Jhottoo, P.-W. No. 1l, Noorullah, 
P. W. No. 10, Natey Khan, P. W. No. 15, 
Gojai, P. W. No.1, Ali Raza, P. W. No. 3, 
Mohammad Taqi Khan, P. W. No. 8, Roshan 


just behind the top 


everted, which'i is. 
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“he examined Ram Lal, 
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and Badal Chikwa also received inĵuries.. 
They were. simple. Some of them,had -con- 
tused wounds, (vide Exs. 14, 16, 17, ‘18, 19,. 
20, 21, 22, 23, 24, 25 and 26 respectively.) 

The following OE -received gunshot. 
wounds : 


Ram Het Ahir, |. 

Nageshur, ; 
Jagannath, =~. Lee 
Sarju, 

Gokul, 

Nokhai, 

Ram Daras Das and 

Ram Parshad 


(Vide Exs. 29, 31, 32, 33, 34, 42, 43 and 44 
respectively). 

There was another man named Ram. 
Swarup who received six injuries of which. 
five were contused wounds, (vide Ex. 35). 
He isnot a witness in the case. The defence- 
wanted to produce him, but he could not be- 
traced and the allegation is that the Policé- 
made him disappear. There is nothing to- 
show how he received these injuries though 
he has got more injuries than a good - many” 
others. 

Jagmohan’s post mortem report shows that 
the-cause of death- was shock and interna 
haemorrhage caused by gunshot wounds. 

The accused denied’ the charge, pleaded: 
enmity with the Police, and stated that they. 
were not on thescene of occurrence: 

The Hindus who received gunshot: wounds. 
stated that they were innocent passers-by, 
but as we are not concerned with their cases,. 
no further comment is necessary. 

Ram Milan accused works in the Sugar- 
Mills at Nawabganj. He stated that he was 
not present at the scene of occurrence and 
did not join the rioters and that he did not 
go to Gojats house and untie the cows. He 
further stated that he was run in by the 
Police in a dacoity case, but was acquitted on 
December 15, 1939. (Exhibit MM is the judg-- 
ment of the Sessions Jud ge). In his defence 
D. W. No. 4, who 
produced the attendance register to show that 
the accused was on duty from 8 A. M. to 6 
P. M. on January 29, 1940. ° 

Har Prasad Singh pleaded enmity with 
the Police, and stated that the Police prose- 
cuted him under s: 411, I. P. C., and in a 
riot case, but he was acquitted in both. He- 
further stated that he was employed in the 
Sugar Mills, and was on duty-from 10 A. m. 
to 6 P. M. on January 29, 1940. He denied 
beating the Head Constable. i 

It may be mentioned that he anid ‘Rain: 
Milan are history sheeters. j 
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“ Gaya Prasad Azad filed a long written 
statement in which he stated that cow slatgh- 


der was not permitted in Nawabganj, that 
-Mohammad Ishaq with the help and conniv- 


ance of the Police wanted to establish this as ° 


..an old custom, that on January 29, 1940, it 
was known in the town that cows were 
going to be slaughteréd, that he with Ram‘ 
Swarup and 5 or 6 others went to Mohammad 
Ishaq’s house to ask him not to slaughter 
‘the cows, that he saw a gathering of Muslims 
there who told him that they would not stop 
‘cow slaughter, that he left his companions. 
at Mohammad Ishaq’s house and went to the 
Police Station. for help, that the Head Con- 
‘stable refused to record his. report, that he 
went back to Mohammad Ishaq’s house and 
saw a fight going on between the Hindus 
and Musalmans where Ram Swarup was 
seriously injured. Some badmash had set 
‘fire to Mohammad Ishaq’s house and the fire 
spread to other houses, that soon the Police 
party arrived and fired indiscriminately in- 
juring several innocent persons. He further 
«stated that he -was the President of the 


4-30 P. M. and 
‘started thé investigation. . ,.--* ae: 
“In this appeal we are faced with three 
‘difficulties :— . | . 
(1) There is evidence to show that a large 
number of accused committed oyert acts, but 
the Govt. has:not appealed against their ac- 
quittal. We take it that the appeal has 
been filed against-these four persons perhaps 
because they were the leaders and assailants 
of the Police party. There is overwhelming 
evidence to show that at the instigation of Go. 
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bardhafi, Lachhmanand Ram Khelawainac-“ 
cused set fire to. Mohammad Ishaq’s house, and, 


ri 


some of the witnesses who testify to this-in- 
cident are witnesses against the present four 
persons. If we accept their evidence against 
these persons it means that though their evi- 
dence was disbelieved on material points- as 
faras the other accused persons were còn- 
cerned yet we accept the remaining portion 
of their evidence as far as these accused are 
concerned which, to say the least, is unfair. 
(2) It hascome outin evidence that be- 
fore the trial of this case was concluded in 
the Court of Session the D.x I: G.-reward- 
ed all the Police witnesses and two. outsiders, 
namely Mohammad Rafiq, P. W: No.16 an: 
Sultan Ali, P. W. No. 25. The-date when 
the ‘reward was distributed is not apparent 
from the record, but it certainly was before 
the trial was concluded. P. W. No. 37 M 
Ghulam Ahmad, Station Officer of Nawab- 


- ganj, has made the following statement :” 


“From the Reward Grant Fund, D. I. G. sanctioned 
the reward of Rs. 100, to the Head Constable, Rs. 50, 
to Ach constable and Rs. 10, to each of the chaukidars 
Sultan Ali and Rafiq. ` pean sas : 

The word “sanctioned” used by the leatned 
Judge is not accurate. The Urdu-tecord 
shows that the D..I. G., distributed the 


amounts himself. 


-Durga Din constable P. W. No. 26,admitsa 


that he received a reward of Rs. 50, in this 


case. 
This action of the authorities has given a 
chance to the: defence to-urge that -the evi 


‘wards was not delayed „till the decision of 
the case. . Such an action’ is calculated to 


` prejudicially affect the fair trial of the case 
< against the accused and we cannot help ex- 


pressing our disapproval. of the distribution 
of rewards to Police and other witnesses þe- 
. fore Courts of Law had finally pronounced 
judicial findings. 


guidance’ that similar action repeated in 
future may lead tosa large body of other- 
wise good evidence being eliminated altoge- 
ther from consideration. Having regard to 
the circumstances of this case we are com- 
pelled to treat the evidence of such witnesses 
as suspicious and tainted. ° 

` In this case the- action of the Police in 
firing on the mob ischallenged. The defence 
urged that Durga Din constable was not in 
Nawabganj on January 29, 1940. He’ had 
gone out and returned on January 30, 
as the ‘entry in the general diary shows.’ 


We confess we have not ; 
-In our experience come across such action . 
-before, and we desire to lay down for future 


ey 


} 


a 


e 
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Sùltan Ali and Mohammad Rafiq, who were 
` two independent witnesses, have:not shown 


eny act of bravery, and it is difficult to under- 


‘stand why they were rewarded ` 
Sultan Ali, who is a postman, sent a peti- 


tion, Ex. Z to his superior officer in which , action, they have falsely stated that when the 


he stated that about 2 Pr. mavhen he started 
for thé post office and came out of, his house 
he saw a mob and rushed back to'his house 
and locked himself in. According to this 
he canndt be said to be an eye-witness and 


yet we find that he has given along state-- 


ment in-Gojirt,and identified a large num- 
ber of accused-persons as rioters. It is un- 
forfinate that Ex. Z was not put to the wit- 


* èss in .cross-examination as the defence did 


not know about it until he had been examin- 
ed, and itis doubtful whether it is admis- 


sible’ in evidence, though an attempt has 


been’ made to prove it by the evidence of 
Kunj Behari Lal, D. W. No. 8, only. We dọ 
not propose to make use of Ex. Z for the 
purposes of this case and have referred it 
only incidentally. f 
Ifthe evidence of the seven Police wit- 
riéssestand Mohammad Rafiq, P. W. No. 16, 
and Sultan Ali, P. W. No. 25, is rejected as 
tainted, as we ‘hold it to be, the case of the 
+ prosecution: becomes very weak, and cer- 
“tainly the serious charge of assaulting the 
Police while in discharge of their ditty cannot 
be maintained. ; 
_(3) Some of the important witnesses have 
hob-identified the accused on the spot. On 
the other hand there are some witnesses who 
have identified the accused among -the 
rioters. 7 a É ; 
The’ prosecutiong$Have examined no less 
than 35 witnesses in this case. 
We shall first take up the charge under 
s. 332/149, I. P.-C., which arose out of the 
second incident as great stress has been laid 
„upon it by the learned Assistant Govt. Ad- 
vocate.. His contention is that there is over- 
whelming evidence against.each_of the accus- 


_ ed, and the learned Judge has wrongly and: 
- without sufficient reasons rejected this evi- 


dence. (Their Lordships considered the evi- 
dence and rejected it. The judgment then 
continued). Itis thus clear that the charge 
against the accused under s. 332/149, I. P. C., 
is not proved. z ae í 

There can be no doubt that there was `a 
riot, (though the number of the rioters has 
been greatly exaggerated by the witnesses), 
that the houses were burnt, that the come 
mon object of the rioters was to forcibly 
take away the cows, andin the prosecution 
of their common object they caused simple 
and grievous: hurt. 
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It was strongly urged by the learned 
Counsel fot the defence that the Police fired 
indiscriminately and injured a large number 
of persons who were either sightseers, or 
passers-by, and inorder to justify their 


mob was ata distance of 4 or 5 paces they 
fired in self-defence. ` We are not holding an 
inquiry into the conduct of the Police, but 
the evidence and the circumstances of the 
case make it very improbable that the firing 
was resorted to by the Police when the mob 
was ata distance of 4-or 5 paces. When 
the Head Constable was knocked down by 
the accused Har Prasad Singh, and the gun 
was picked up by Durga Din constable, and 
the .mob was so furious, as is alleged by the 
prosecution, one would have expected that 
the Police would fire then and there at Har 
Prasad Singh who was the actual assailant 
and well-known to the Police, but’ we find 
that the Head Constable was removed to the 
road about 35 paces away and then the firing 
was resorted to. It is said that when the 
Police reached the kachcha road 60'or 70 
rioters advanced towards them shouting that 
the Policemen should be killed-and their 
guns snatched, and that when they were at a 
distance of 4 or 5 paces. they raised their 
lathis and then the Police coristables fired, 
(vide the statement of Durga Din constable 
P. W. No. 26). Thirteen rounds were fired 
in all, and as far as we have been able to- 
ascertain shots were fired from “303 rifles. 
-No shots “were fired in the air to frighten 
the mob, nor is there any ‘evidence to show 
that the shots were fired to frigten the mob... 
They.were actually fired at them, and if 
they were fired at a distance of 4 or 5 paces, 


<. wé.are.ofepinion that more serious injuries 


would have been caused to the rioters be- 
-cause-from this close range the shots would 
not have spread out but gone in a bunch 
and shattared the part they hit. -But we 
"find from the medical evidence that Nage- 


- shur had only one gun shot wound 4, x4, in 


diameter on the lower -part 
shoulder-blade (vide Ex. 31). 


Jagannath had two wouhds : 
UNG. S. wound 4. in diameter 
over the medial side 


of the right, 


U l $r deep 
and right side},of,. the. 


(2) G. S? wound $v in’ diameter. “deep 
over the outer side and below -the left knee 
joint” (vide Ex. 32) Sarju had: 5, wounds all 
v in diameter no doubt caused by five 
different pelletes, (viđe Ex. 33). i 


Ram Daras Das had : 4 i 
- “A bullet mark on the back of the left .. 
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thigh - (middle) 14. c. m. round”, 
Ex. 43).. es, 
- We take it that it was not a bullet mark, 
but an injury caused by stray shot, similarly 
Ram Prasad had a bullet mark 1$r, below? 
the left shoulder blade. y nis 
The injuries to the other persons aré also 
more or less superficial, and on a careful 
examination of the medical report it would 
appear that a good many injuries were 
caused on the back and noton the front of 
the body which suggests that they were 
caused when the wounded persons were 
running away. If they were advaticing 
towards the Police party, the injuries would 
have been on the front part of the body. 
We therefore do not believe the evidence of 
the witnesses for the prosecution when they 
say that the shots were fired from a range of 
4 or 5 paces. f 
The evidence as to the number of rioters 
is conflicting. Some witnesses put it down 
to 100 or 150. Durga Din P. W. No. 26, 
puts it down to 200 or 250. According to 
Mohammad Rafiq, P. W. No. 16, he saw 100 
Hindus going towards Gojai’s house. P. W. 
No. 17, Ibrahim, stated that he saw 30 or 
32 men with 2 Nagas coming from the side 
of the Sugar Mills but according to him the 
crowd swelled later in the bazar to 100 or 150 


men. The learned Judge has found that 
“the original party of the rioters cossisted of members 
not more than 50 and less than 20 and that of them 12 


(wite 


_ or 16 were armed.” 


After considering all the evidence we 
are inclined to take the view that the num- 
ber of rioters did not exceed 50 or there- 
about. 

The charge under ss. 436/149, I. P. C., 
may be disposed of in a few lines, We are 
of opinion that the common intention of all 
the accused was not -to burn the houses. 
There is definite evidence that at the insti- 
gation of one man (Gobardhan), Lachhman 
and Ram Khelawan set fire to one of the 
chhapars. In our opinion, no common inten- 
tion'is proved, and all the accused cannot be 
convicted under s. 436/149. I. P. C. This 
charge against the present accused must 
fail. ° 

As regards the first incident which fur- 
nishes the basis for the charges under ss. 147, 
323/149 and 325/149; I. P. O., the prosecution 
relied upon the evidence of Mohammad 
Ishaq alias Gojai; P. W. No. 1, Ali Raza, 
P. W. No. 3, and Noorullah, P. W. No. 10. 
According to their evidence Ram Milan 
accompanied by another Hindu, whom the 
witnesses were not able to identify, met 
Gojai, his cousin Abdul Rahim, Ali Raza and 
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his son Roshan in the bazar ab ll A. M. On 
January 29, 1940, while they were proceed- 
ing to Gojai’s house with the four cows 
‘purchased by Gojai from Ali Raza. Ram 
Milan is alleged to have told Gojai and his 
party that he should notslaughter cows, else 

“he would be beaten and his house will be 

burnt. í 

Abdul Rahim and Roshan have not been 
produced and the only witnesses to this parti- 
cular incident are therefore Gojai and Ali 
Raza. < 

“The evidence of Ali Raza, P.W. No. 3, 
can be disposed of with the remark that he 
did not mention the name of Ram Milan in 
the Court of the Committing Magistrate. ” 

_ Gojai would have us believe that he took 
no notice of the threat and quietly went with 
his party to his house where he waited along 
with others up to 2 r. ar. in order to obtain 
the services of some scribe to get a receipt 
written. We are not at all convinced that 
there was any very great difficulty to obtain 
a scribe for writing out an ordinary receipt 
for three hours from 11 a. M. to 2 P. M. 

We cannot inthe circumstances therefore 
rely upon the solitary statement of Gojai, a 
highly interested witness, in proof of the 
meeting of Ram Milan at 11 A.M. and the 
open threat held out by him to beat Gojai 
and burn his house. 

At 2 p.m. Gojai states that he heard an 
uproar at his house. When he came out 
along with his companions he saw 100 or 150 
persons standing armed with lathis, bam- 
boos kulhari and bricks. Ram Milan and 
Hira Singh united the four cows and brought 
them outside the ghari and when he tried to 
stop them from taking away the cows he was 
beaten with lathis by some from the crowd 
of rioters, but he was unable to identify any- 
of them This incident was witnessed. 
according to Gojai by Abdul Rahim, Noor- 
ullah and Ali Raza. Abdul Rahim has not 
been produced in the case and Noorullah, 
P. W. No. 10, frankly states that he did not 
know whether the two persons who brought 
the cows.out of ghari were among the ac- 
cused in the dock. Ali Raza, P. W. No. 3, 
states in his examination-in-chief that two of 
the rioters went inside the ghari and brought 
out the four cows round which was tied a 
rope, but he could not identify those two 
persons. Gojai himself did not state that he 
received any beating at the hands of Ram 
Milan and his companion and we are not 
prepared to hold upon the evidence produc- 
ed in the case that the charges under ss. 147. 
323/149 and 325/149 I. P. C, are brought 
home to the accused. í F 


~My 
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“There is no doubt that 13 peiisons were in- 
juired on the complainant’s side; including 
the -Police party, out of whom one, namely 
Mst..Shubratan. Pi W. No. 5,’ received grie-` 
vous hurt. There is however no satisfactory 


evidence on the record to show as to who- 


were the assailants of the -injured persons; 
We have already dealt at some length with 
the difficulties which confronted usin accept- 
_ ing the evidence of a number of prosecution 
Witnesses. The evidence of these witnesses 
was disbelieved by: the learned Assistant Ses- 
sions Judge on material points against the 
other accused persons against whom no ap-. 
peal has been filed by the Provincial Govt. 
We find:it hard to believe that important 
prosecution witnesses such as Mohammad 
Taqi, P. W. No. 8, Noorullah, P. W. No. 10, 
Allah Bakhsh, P. W. No. 12 and Hasan Ali,. 
P. W. No. 13 could possibly have missed 
identifying the ` present four accused 
who were undoubtedly the ring leaders the 
rioters according to the prosecution case.® 

` Mohammad Taqi identified Ram Milan and 
Gaya Prasad besides four others, but he did 
not identify Hird Singh and Hav’ Prasad 
Singh. In his statement Exs. A and B re- 
corded by the Sub-Inspector on April 15, 
1940, he did not mention Gaya Prasad Singh 
but Ram Milan only. ; 


Noorullah, P. W. No. 10, who, according 
to the prosecution evidence, witnessed the 
advent of Ram Milan and Hira Singh and 
the removal of the cows by them, was unable 
to identify them. š 


‘Allah Baksh, P. W. No. 12, mentioned 
only the name of Ram Milan but admitted. 
that he was unarmed. He appears to bear 
some ill-feeling towards Ram Milan on 
account of the fact thatthe latter did not 
pass his cart of sugarcane about one or one 
and a half months before the occurrence and 
this led to a fight between the two.. 

Hasan Ali, P. W. No. 13, admits that all 
the 43 accused have been known to him from 
before the occurrence but he did not notice 
them among the rioters with the exception of 
six persons other than the present four 
accused. ; 

Although these prosecution witnesses are 
alleged to have identified some out of the 
rioters in the crowd, it is at least remarkable 
that they failed to notice all thé four accused” 
who admittedly took a prominent part in the 
riot. The prosecution evidence as a whole 
does not, in our opinion, establish beyond 
reasonable doubt the participation of any of 
the four accused. We. do not therefore find 
it possible to hold that the present accused 


KING-EMPHROR V, GAYA PRASAD (OUDH) 


563 


are guilty either of a charge under s? 147, I. 
P. O. or the charge under s. 323/149, I. P, O. 
As regards the charge under s. 325/149, 
T. P, O Mst. Shubratan, P. W. No. 5, no 
doubt “received grievous injuries. She de- 
pose$ “to have seen Ali Raza, Roshan, Abdul 
Rahim, Gojai and Noorullah injured and 
bleeding at the door of their houses. She 
also deposes to have seen Khelawan and one 
other man set fire to Gojai’s house. She 
herself was beaten by Ram Shankar accused 
with lathis at her house and Kedar.Nath 
accused set fire to her house. She identified 
eight persons out of whom one was Gaya 
Prasad. Her son Mohammad Yasin, P. W. 
No. 6, did not identify Gaya Prasad but 
identified Hira Singh. No appeal has been 
filed against Ram Shankar or Kedar Nath. 
No part is alleged by these witnesses to have 
been assigned to Gaya Prasad and Hira. 
Singh. In the absence of satisfactory or re- 
liable evidence to connect any of the accused 
with complicity in the crime of committing 
riot and causing simple and grievous injuries, 
we are driven to the conclusion that the case 
against the accused is not free from reason- 
able doubt and the learned Assistant Ses- 
sions Judge was justified in giving the 
benefit of the doubt to the accused and 
acquitting them. We therefore hold that the 
charge under es. 325/149, I. P. ©. also is-not 
substantiated. mae | 


Nothing turns upon the third incident 
which merely relates to the investigation of. 
the case by the Station Officer. `” 


As the prosecution evidence in the case in 
our opinion does not satifactorily establish the 
charges against any of the accused, it is not 
necessary’ to deal with the defence evidence. 
- Before taking leave of this case we should 
like, however, to observe that the learned 
Assistant Sessions Judge’s approach to the 
consideration of the prosecution evidence 
does not commend itself to us. While deal- 
ing with the evidence of each prosecution 
witness the learned: Judge has unnecessarily 
introduced the defence evidence and has re-. 
jected the prosecution evidence largely be- 
cause in his opinion the defence evidence 
established the innocence of the accused. The 

learned Judge should in our opinion have 
examined the prosecution evidence witness 
by witness on its own merits and rejected it, 
if upon ʻa careful analysis’ and scrutiny of 
the evidence he found that it was not true or 
reliable to support the prosecution case. In- 
stead ‘of examining the prosecution evidence 
on its intrinsie worth the learned Judge test 

ed its trustworthiness in the light of the de- 


564 


fence evidence, and here we think the pro- 
cedure adopted by him was not justified. 
The result is that we dismiss the appeal 
against all the accused including Hira Singh, 
although the latter has not been apprehended 
and has not been represented before us. We 
direct that they be set at liberty forthwith 
unless wanted in connection with some other 
matter. 
D. Appeal dismissed. - 


——$_— 


LAHORE HIGH COURT 
Criminal Revision No. 1828 of 
1940 
January 14, 1941 
Skemp, J. 

JAHANA AND OTHERS—CoNVICTS 

PETITIONERS : 
versus - 
EMPEROR—OPPOSITE PARTY 

Penal Code (Act XLV of 1860), s. 379—In execu- 
tion of decree property belonging to other person than 
the judgment-debtor taken away by batliff—Property 
taken back by person owning it and by his associates— 
No offence under s. 379. 

It is an absurd doctrine to apply to the people of 
“a Punjab village that if their poety is wrongly 
taken by some one acting under colour of Govt. 
office it is their duty to go to the Police orto the 
Court and thatitis acrime totake back the proper- 
ty. f 
Where in execution of a decree” against a certain 
person, property belonging to another person is being 
wrongfully taken away by the bailiff and the latter 
and his associates take back that property, this is not 
an offence under s. 379, I. P. C. 

Gr. R. from an order ofthe Additional, 
Sessions Judge, Gujrat, dated October 2, 
1940. : 

Mr. Manohar Lai Mehra, for the Peti- 
tioners. | 

Mr. Abdul Aziz Khan, for the Advocate- 
General, for the Crown. 


Order.—Ismail, Mohammad Din and 
Jahana have petitioned against their con- 
victions under s. 379, I. P. O., and sentences 
of six months rigorous imprisonment. In 
execution of a decree for Rs. 260 against, 
Bakhu, a party including the decree-holder, 
Amir Chand and his brother, two bailiffs 
and others went to attach Bakhu’s property. 
According to the prosecution they found 
Bakhu tethering a she-buffalo. They attach- 
ed it and Bakhu being unable to provide a 
sapurdar they were taking it away along 
with its katte or young one when Bakhu, 
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the three petitioners and Bakhu’s daughter 


Mst. Rahmon attacked them and rescued the 
pittfalo. The decree-holder took the katta to 
his own house. Five persons were prose- 


- 


“in front of her house. 
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cuted of whom the Magistrate acquitted Mst. 
Rahmon, put Bakhu whois 65 years of age 
gn security under s. 562, Criminal P. C., but 
convicted and sentenced the others. Their 
appeals were rejected by the Sessions Judge. 
Musammat Rahmon who is married to Dadu 
claimed the buffalo and the katta as her 
own. This was found as a fact by the Magis- 
trate who said : 

“Ib is however proved as stated by Jahan Khan 

Zeildar, Amir’ Chand and other defence witnesses that 
the she-buffalo does belong to Mst. Rahmon.’’ 
- He did not believe her story that it was 
taken forcibly by the decree-holder’s brother 
The learned Sessions 
Judge said that having read the defence evi- 
dence for himself he agreed with the Magis- 
trate’s conclusions. The bailiff’s report and 
the ‘prosecution witnesses said that the’ 
decree-holder and his brother were struck ; 
the evidence in Court refers to one -blow 
each. The Magistrate did not believe this 
because they did not get medically examined. 
I d® not think that this is a good argument. 
It is probable that some force was used. 
Indeed there is an expression in the Magis- 
trate’s judgment which indicates that he 
thought that force might have been used. He 
said that 

“when the she-buffalo was attached the proper 
course for Mst. Rahmon and the other accused was to 
file an objection petition in the Civil Court and not to 
take away the she-bufialo by force.” i 

However, he found that there was no force 
and the offence was one under s. 879, I. P. ©., 
only. The Magistrate appears to have thought 
that because Mst. Rahmon’s buffalo had been 
taken by bailiffs acting under colour of 
their office it was wrong for Mst. Rahmon 
and her associates to take it back. I have 
quoted” one passage which illustrates this 
view and elsewhere he said : 

“Regarding the defence version if Mst. Rahmon had 
been robbed of her heifer she ought to have made 
immediately a report to the Police and her indifference 
has not been explained by the defence.” 

It is an absurd doctrine to apply to the 
people of Punjab village that if their pro- 
perty is wrongly taken by some one acting 
under colour of Govt. office it is their duty 
to go to the Police or to the Court and that it 
is crime to take back the property. Put 
in more technically legal form, the peti- 
tioners are not guilty under s. 379 because 
they did not commit theft as defined in s. 378, 
I. P.C. The definition says: 

“Whoever, intending to take dishonestly any movable 
property out of the possession of any person without 
that person’s consent, moves that property in order to 
such taking, is said to commit theft.” 

.*Dishonestly” is defined in s. 24, ‘““who- 
ever does anything with the intention of 
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causing wrongful gain or wrongful loss.” 
Musammat Rahmon and the petitioners had 
no intention of causing wrongful gain_ or 
wrongful loss but merely of recovering Mst.. 
Rahmon’s property. There is no offence, 
under s. 379. The convictions and sentences 
must be and hereby are set aside. The peti- 
tioners who were already enlarged on bail 
by Abdul Rashid, J. are to be discharged 
from their bail bonds. The conviction of 
Bakhu is also set, aside and he is to be dis- 
charged from his bond. 

D. Conviction set asia. 


PESHAWAR JUDICIAL COMMIS- 
. SIONER’S COURT 
Appeal No. 82/32 of 1940 
December 23, 1940 
ALMOND, J. ©. AND MIR AHMAD, J. 4 
MIRZA JAN GHULAM HAIDAR— | 


= APPELLANT à 
versus .. 
GHULAM RAZA MIAN MOHAMMAD 
— RESPONDENT 


Civil Procedure Code (Act V- of 1908), O. XXII, 
r. 4,0. XXI, rr- 90 to 93—Execution sale set aside— 
Suit by auction-purchaser against decree- -holder, 
judgment-debtor and another decree-holder who had 
shared sale proceeds rateably, decreed—At hearing of 
appeal judgment-debtor dying and his representatives 
Substituted—Second appeal by auction-purchaser im- 
pleading original defendants as parties inspite of 
judgment-debtor’s death—Suit held abated only against 
representatives of judgment-debtor—Eaecution sale— 
Judgment-debtor proved to have no title to property 
sold—Auction-purchaser, if can sue to recover purchase 
price—His remedy—Limitation Act (IX of 1908), 
Aris. 97, 62—EHzecution sale confirmed—Objections 
subsequently allowed and confirmed in revision—Suit 
by auction-purchaser to recover purchase price— 
Article applicable—Starting point for limitation. 

An auction-purchaser filed a suit for the recovery of 
the sale price, subsequent to the setting aside of the 
execution sale, against the decree-holder X, the - judg- 
ment-debtor Y and another decree-holder Z who had 
shared the sale proceeds rateably along with X and 
the suit was decreed. All the defendants appealed. 
At the hearing ofthe appeal Y died and his legal re- 
presentatives were substituted in his place. , The appeal 
having been allowed. the auction-purchaser fil a- 
second appeal against X, Y and Z although Y was 
already dead: 

Held, that the appeal abated only against the répre- 
sentativesof Y but not against X and Z as the duction- 
ees could sue only X and Z without adding Y as 

arty to the suit. 

Where an execution sale is confirmed and the ob- 
jections tothe sale are subsequently allowedand also 
confirmed in revision, a suit by the auction-purchaser 
for recovery of the purchase price on failure of con- 
sideration for sale, falls under Art. 97 and not under 
Art. 62, Lim. Act and the cause of action arises either 
from the date of the order allowing the objections or 
from the date ofthe order in revision confirming the 
objections. 171 Ind. Oas. 923 (4) and -135 Ind. Cas. 
63 (5), relied on, Hanuman Kamat v: Hanuman Man-. 
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` dur (2) and 118 Ind. Cas. 203 (3), explained and re- 
lied on. 

The auction purchaser in Court sale is not entitled 
to maintain a suit for the recovery of purchase money 
in the event ofthe judgment-debtor being’ proved’ “not 


to have any title-tothe property sold. His remedy is 


confined within the limits of O. XXI, r. 93. 178 Ind: 
Cas. 1 (8) and 175 Ind. Cas. 347 (9), followed, 138 Ind. 
Cas. 47 (6) and 96 Ind. Cas. 64 (7), -dissented from: 


A. from the judgment and decree of the 
Additional | Judge, Peshawar, dated 
March 28, 1940: 


Sh. Mohammad Shafi, for the Appellant. 
Sh. Allah Baksh and Mr. L. Nanak 
Chand; for Respondent No. 1. 


< Almond, J. C.—The facts af this litiga“ ` 
tion are as follows: Ghulam Raza obtained 
a decree for Rs. 300 against Ahmad Bakhsh 
and Ram Singh in 1924 The decree-holder 
got the house now in suit put up for auction 
in execution of his decree and sold on Janu: 
ary 19,-1932 to Mirza Jan for Rs. 700 subject 
to a mortgage of Rs. 2,000 in favour of one 
Inzar Gul: On February 20, 1932 this salé 
was confirmed. Before it was confirmed, objec- 
tions to the sale had been put in by Abdul 
Latif, Mst.. Amina Begam and Iqbal Sultan; 
the ‘Fepresentatives-in-interest of Mustaqim 
who had also been a defendant in Ghulam 
Raza’s suit, and those objections were also 
dismissed on February 20, 1932. Abdul Latif 
thereafter, died? and further proceedings on 
the objections were continued by Mst.. Amina 
Begam and Iqbal Sultan and eventually their 
ownership of the property was established 
by the order of the Additional Judge, Pesha- 


“war, dated March 7, 1935 in Civil Appeal 


No. 7 of that year. The finding was confirm- 
ed on an application for revision made to this 
Court—Cjvil Revision No. 156 of 1935 
Ghulam Raza v. Ikbal Sultan (1) decided 
on June 17, 1935. One other preliminary 
fact need be stated viz., that out of the sum 
of Rs. 700 paid by Mirza Jan for the house, 
Rs. 318-8-0 were paid tothe decree-holder, 
Ghulam Raza, Rs. 175 were paid to Tila 
Mohammad who had made an application 
for rateable distribution of the assets and 
Rs: 146-8-0 were paid to Ahmad Bakhsh the 
judgment-debtor. The Balance of the’sum 
went in the expenses of the sale. Mirza Jan 
has now brought a suit against Ghulam Raza, 
Ahmad Bakhsh and Tila Mohammad for the 
recovery of Rs. 700 principal and Rs. 399 
interest on the failure--of the consideration 
for the sale. His suit was decreed by the 
trial Court in the following form: Ghulam 
Raza was ordered to pay Rs. 318-8-0 plus . 

(1) 160 Ind. Cas. 835; AI R 1936 Pesh. 41; 8 R 
Pesh. 132, 


566 


costs of the sale and the other two defendants 
were ordered to pay the sums which they 
had actually received. 

Against that decree, Ghulam Raza alone 
appealed to the District Court, but the Addi-* 
tional Judge set aside the decree intoto. He 
held that in the first place the suit was time- 
barred and in the second place that even if 
the plaintiff had any cause of action for 
recovery of the purchase money in equity, 
there were clearly no equities in his favour 
in the present case as he had brought the 
suit with some delay and in the meantime the 
remedy of Ghulam Raza against his judg- 
ment-debtor had become time-barred. 
Against that decree of the District Court the 
plaintlff has presented this further appeal. 
The appeal was filed against the three origi- 
nal defendants in spite of the fact that at the 
hearing of the appeal before the District 
Judge Ahmad Bakhsh had already died and 
his legal representatives were substituted for - 
him as respondents in that case. Learned 
Counsel for the contesting respondent have 
argued that the appeal abates in toto as it 
was filed against a defendant who was dead. 
Learned Counsel for the plaintiff-appellant 
concedes that his appeal must fail as against 
the representatives of Ahmad Bakhsh but 
contends that it does not abate in toto. We 
are of opinion that the appeal does not abate 
against the remaining respondents for it is 
evident that on the plaintiff's claim he is 
entitled to sue Ghulam Raza and Tila 
Mohammad even ifhe never made Ahmad 
Bakhsh a party to the suit at all. We are 
therefore of opinion that the appeal does not 
abate as against the remaining respondents. 

The two other points which have been 
argued in this appeal are the question of 
limitation and the question whether a suit 
lies for the relief which the plaintiff claims. 
As regards the question of limitation learned 
Counsel for the appellant contends that 
Art.97 applies, whereas learned Counsel for 
the respondent contends that Art. 62 applies 
but even dn the cases on which Counsel for 
respondent: relies Art. 97 is clearly applic- 
able. The two cases which he refers to are 
Hanuman Kamate v. Hanuman Mandur 
(2) and Abdul Rahim Fateh Mahomed y. 
Kadu, 118 Ind. Cas. 203 (3). In the first of 
these cases it was held that either Art. 97 or 
Art. 62 applied and in the latter case it was 
laid down that Art. 62 applied if the Sale 
was void ab initio and that Art. 97 applied if 
the consideration subsequently failed. That 


(2) 19 C 123; 18 I A 158; 6 Sar. 91(P 


o). 
(3). 118 Ind. Cas. 203; Á I R1930 Sind 12; 4 SLR 


172; Ind. Rul. (1929) Sind 171. 
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is also the ratio decidendi which has been 
given in the two cases relied upon by Counsel 
for the appellant, namely, Hans Ram Singh 
sv. Kishore Lal, “171 Ind. Cas. 923 (4) and 
Chanan Mal v. Maharaj (5). We have no 
doubt that Art. 97 applies and that the cause 
of action arose either from the order of the 
District Judge in March 1935 or from the 
subsequent order of this Court in June 1935. 
From either of those dates the suit is with- 
in time. = f 
As regards the maintainability of the suit 
there are conflicting rulings. The leading 
cases on the subject are, Mehar Chand v. 
Milkhi Ram (6) and Reshee Case Law v. 
Manik Molla (7), on the one side, and Amar 
Nath v. Firm Chotelal Durga Prasad (8) 
and Paliram v. Laheria Sarai Central Co- 
operative Bank Ltd. (9) on the other. These 
latter two rulings do not appear to have been 
brought to the notice of the trial Court which 
referred to rulings of earlier dates. The 
Lahore and Calcutta view is to the effect that 
a stit for the repayment of the sale money 
lies on equitable grounds. In the Calcutta 
case relief was actually refused to the plain- 
tiff on the ground that there were no equities 
in his favour as the decree-holder had re- 
presented the property sold, by inadvertence 
or perhaps by carelessness, to be that of the 
judgment-debtor and that in the meantime 
the decree-holder’s right to recover from the 
judgment-debtor had become time-barred. 
The Lahore view goes beyond this and holds 
that there is always an implied representa- 
tion by the decree-holder that the judgment- 
debtor has some interest in the property which 
the decree-holder gets up for sale and if the 
judgment-debtor has no such interest, then 
the auction purchaser is entitled to recover 
his purchase money from the decree-holder 
unless there are equities against the auction 
purchaser. The view of the Allahabad and 
the Patna High Courts is that the remedy of 
an auction purchaser in cases in which the 
judgment-debtor has no interest in the pro- 
perty is confined toa right to recover his 
purchase money under O. KAT, r. 93, when 
the sale has been set aside underr. 92, and 


- (4) 171 Ind. Cas. 923; A I R 1937 All. 689; 1937 A L 
J 812; 10R A 340; 1937 AL R 317. 
(5) A I R 1931 Lah. 448; 135 Ind. Cas. 63; 13 L. 1; 
32 P L R457; Ind. Rul. (1932) Lah. 47. 
(6) AI R 1932 Lah. 401; 138 Ind. Cas. 47; 13 L 618; 
33 P L R649; Ind. Rul. (1932) Lah. 596. 
~(7) A I R 1996 Cal. 971; 96 Ind. Cas. 64; 53 O 7583 
43 OLJ 418. 
AB) AIR 1938 All. 593; 178 Ind. Cas. 1; IL R (1938) 


All, 929; (1938) AL J 955; 11 RA 259; 1988 AL K 
B49 


(9) AT R 1938Pat. 150; 175 Ind. Cas. 347; 19P L 


- 780; 10 R P615;4B R577. 
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that- apart from that right he has no equit- 
able relief by way of suit. In this connec- 
tion they. referred to the fact that r. 93, re- 
produced s. 315 of the Code of 1882 with an 
important modification. Section 315 of the 
old Code read as follows : 

“When a sale of immovable property is set aside 
under s. 810-A, s. 312 or s. 313 or when it is found 
that the judgment-debtor had no saleable interest 
in the property which purported to be sold and the 
purchaser is for that reason deprived of it, the pur- 
chaser shall be entitled to receive back his purchase 
money from any person to whom the purchase money 
has been paid.” 


The present rule reads as follows: 4 

“When a sale of immovable property is set aside 
under r. 92, the purchaser shall be entitled to an order 
for the repayment of his purchase money. against any 
person to whom it has been paid.” 


The argument of the Allahabad and Patna 
High Courts is to the effect that the Legis- 
lature by removing the additional clause in 
re-enacting- the Code in 1908 intended to 
deprive the auction purchaser of any remedy 
except that given by the newrule. The 
argument of the Lahore and Calcutta Ceurts 

` on the other hand is that the additional 
clause was removed by the Legislature as 
it was unnecessary in view of the fact that 
the auction purchaser had already another 
remedy by way of equitable relief to be 
soughtin a separate suit. Under s. 9, Civil 
P.C., the Courts have jurisdiction to try all 
suits of a civil nature except suits of which 
their cognizance is expressly or impliedly 
barred, and the question for decision in this 
case is whether this suit is impliedly barred 
wy the provisions of O. XXI, r. 93, Civil P. ©. 

We are of opinion that it is so impliedly 
barred. When the Legislature removed the 
additional clause in re-enacting ‘the Civil 
P. C., they must have done so deliberately. 
There was no other provision of statute law 
under which the auction purchaser could 
recover the sale money when he was ousted 
by a paramount title and we think that the 
reasonable inference was that the Legis- 
lature intended that the rights of the auction 
purchaser to get a sale set aside were to be 
confined within the limits of O. XXI, s. 93. 
In dealing with the general subject: of execu- 
tion provision has been made in which under 
certain circumstances suits can be brought 
to establish rights which have been denied 
in execution. No such provision’ has now 
been made in O. XXI, in the case of an auc- 
tion purchaser who is subsequently ousted 
by a paramount title although he had some 
remedy under the old Code. To grant:the 
relief ‘which the plaintiff now seeks by a 


separate suit would, in our opinion, amount 
to nothing more than granting him a-relief, 
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_ which the Legislature meant to deny him. 


The plaintiff in the present case sued solely 
on the basis of failure of consideration. At 
the hearing of this appeal, learned Counsel 
edid: make a suggestion that there had been 
some som of misrepresentation or fraud on 
the part of the plaintiff who was well aware 
at the time he got the property put up to 
auction that the judgment-debtor had no fn- 
terest in it, but that case was not set out in 
the plaint and where fraud is alleged it must 
be specifically pleaded. We are, therefore, 
not prepared to hold that the plaintiff has 
any other cause of action except the failure 
of consideration. We accordingly dismiss 
this appeal with costs. 

= S. - Appeal dismissed. 


LAHORE HIGH COURT l 
Second Appeal No. 682 of 1940 7 
October 11, 1940 
Brcxertt, J. 
MANAK KHAN—Dsrenpant— 
APPELLANT 
Versus 
Mst. MULKHAN BANO—PLAINTIFF— 
RESPONDENT 
Dissolution of Muslim Marriages Act (VIII of 1939) 
s. 2Gi)—Failure to maintain wife, whether should 
be wilful—Caug of failure, is immaterial, for 
divorce—S. 2 (ii), if can be applied restrospective- 


“There is ‘nothing in the wording of cl. (ii) of s. 2, 
Dissolution of Muslim Marriages Act to suggest that the 
failure tomaintain wife must be wilful. It is absolutely, 
immaterial whether the failure to maintain is due to 
poverty, failing health, loss of work or to any other 
cause whatsoever. Divorce can be granted on 
grounds which do not necessarily involve any delibe- 
rate default on the part of the husband. 

Section ê (ii) must be taken as intended to apply 
with retrospective effect. When an Act is intended 
to provide a remedy for what is considered to be an 
existing unsatisfactory state of affairs, the intention is 
clearly that the remedy should be applied even though 
this may involve giving retrospective effect to some of 
its provisions. : . 

S. A. from the decree of the District Judge, 
Jhelum, dated April 20, 1940. 


Mr. Tek Chand, for the Appellant. 
Mr. B. A. Cooper, for the Respondent. 


Judgment.—The plaintiff is suing for a 
divorce under the Dissolution of Muslim 
Marriages Act, 1939, the main ground being 
that her husband has been in jail for several 
years and has failed to maintain her. The 
trial Court refused to grant her a divorce, 
holding that there had been no wilful default 
on the part of the husband. This decision. 
was reversed by the District Court which 
granted a decree in favour of the plaintiff 
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holding that failure to provide for the plain- 
tiff’s maintenance for a period of two years 
had been proved. The first point urged in 
this second appeal is thatit is only wilful 
default which entitles a Muslim woman to 
seek a divorce under the Act on the ground 
that her husband had not. been maintaining 
her and that there is no question of wilful 
dtfault when a man is unable to maintain 
his wife by reason of the fact that he has 
been put in prison. Section 2 (ii) of the Act 
merely provides that à woman married under 
Muslim Law shall be entitled to obtain a 
decree for the dissolution of her marriage 
on the ground that the husband has failed 
to provide for her maintenance for a period 
of two years. There is nothing in the word- 
ing of this clause to suggest that the failure 
must be wilful and the other clauses show 
that divorce may be granted on grounds 
which donot necessarily involve any deli- 
berate default:on-the part of the husband. 
“That such is the plain meaning of the clause 
is the view taken by Mr. A. C. Ghose in his 
Commentary on the Act. Before the passing 
of the’ Act, it had been held that mere in- 
ability to maintain a wife was no ground for 
granting a divorce. The author considers 
that the effect of the present clause is to 
supersede this view ofthe law. He considers 
that it is now absolutely immaterial whether 
the failure to maintain is dye to poverty, 
failing health, loss of work or to any other 
cause whatsoever. Isee no reason for differ- 
ing from him as to the effect of the clause. 
` The second ground urged on behalf of 
the appellant is that the Act, which affects 
rights and obligations such as those of a 
husband, cannot be taken as intended to 
apply with retrospective effect, and that 
divorce cannot be granted under the Act of 
1939 on grounds which involve anything 
which happened before that year. So far as 
the present case is concerned, the rule of 
interpretation will be found in Maxwell’s 
Interpretation of Statutes, Edn. 8, at pp. 196 
and 197. A similar case arose in England 
under the Summary Jurisdiction (Married 
Women) Act, 1895. Section 4 enacted that a 
married woman might apply to a Court of 
summary jurisdiction for an order under 
the Act when she.had been forced by the 
persistent cruelty of her husband to -live 
apart from him. This section was held to be 
retrospective In its operation and to apply 
to acts of cruelty before the Act came into 
force. When an Act is intended to provide 
a remedy for what is considered to be an 
éxisting unsatisfactory state of affairs, the 
intention is clearly that the remedy should 


p 
194 IC 


‘be applied even though this may involve 
giving retrospective effect to some of its 
-provisions. In the present instance, the 
wording of s. 4 shows that it is intended to 
provide a remedy for wives who have been 
deprived of maintenance. | In these circum- 
stances, there is no reason to differ from the 
English decision on thesame point. The only: 
other arguments which have been advanced 
relate to questions which have been conclud- 
ed by findings of fact. The appeal accord- 
ingly fails and is dismissed. The parties 


are left to bear their own costs in this 
Courts 
D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Execution Second Appeals Nos. 11382 and 
1133 of 1939 
February 12, 1941 
MOHAMMAD ISMAIL, J. 

RAM KISHORE—DECREE-HOLDER— 
APPELLANT 
Versus 
YASHPAL KUNWAR—J UDGMENT-DEBTOR 
—RESPONDENT 

U. P. Encumbered Estates Act (XXV of 1934), 
s. 7—Section is mandatory—Controversy as to appli- 
cability of s. 7—Court holding s.7 applies, and order- 
ing stay—Order is appealable. 

Section 7, U. P. Encum. Estates Act is mandatory 
„and gives no discretion to the executing Court. Where 
“a controversy arises between the partiesas to whether 
s. 7 applies and the Court holding that it applies, 
orders stay of execution, the order staying execution 
is appealable. 189 Ind. Cas. 848 (2), applied. 


Ex. S. As. from the decision of the District 
Judge, Kumaun, dated March 30, 1939. 

Mr. S. N. Seth, for the Appellant. 
“Mr. G. S. Pathak; for the Respondent. 


Judgment.—The two connected appeals 
arise out of two orders of the Court below 
holding that no appeal lay to the District 
Judge from the orders of the execution Court 
staying the execution proceedings. It appears 
that the appellant obtained a decree on April 
16, 1937, against the respondent on the basis 
of two pro-notes, one dated August 10, 1936, 
and the other dated January 11, 1937. The 
decree-holder proceeded with the execution 
of the decrees. Before the decrees were 
passed, the judgment-debtor had made an 
application under s. 4, Encum. Estates 
Act. An order under s. 6, was passed by the 
Collector on October 30, forwarding the ap- 
plication to the Special Judge. The judg- 
ment-debtor made an application to the exe- 
cution Court praying for the stay of execu- 
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tion proceedings unders. 7, sub-cl. (2), En- 
eum. Estates Act.” The decree-holder 
objected and contended that for certain tea- 
sons s: 7 (2) was not applicable, and that the 
judgment-debtor was not entitled to have the 
execution proceedings stayed. The applica- 
tion was granted. Upon‘appeal by the dec- 
ree-holder, the learned District Judge con- 
sidered himself bound by a ruling of this 
Court in Husain Bhai v. Beltu Shah (1), 
which held that no appeal lay from an order 
staying execution. There was some conflict 
of judicial opinion’on this point at one time. 
The matter has however been set at rest by a 
Full Bench of this Court in Har Narain v. 
Mathura Prasad (2).° In that case an appli- 
cation for ‘stay of execution proceedings was 
made under s. 3, Temporary Postponement 
of Execution of Decrees Act, Act X of 1937. 
The Civil Judge allowed the application and 
stayed the execution of the decree. The 
decree-holder appealed against the order of 
stay and the question for determination was 
whether an appeal lay. The learned Chief 
Justice in delivering the judgment of the 
Bench made the following observation : 

“The test tobe applied in determining whether an 
order is appealable or not may be stated thus—does the 
order concludively determine the rights and liabilities 
of parties in a controversy which has arisen between 
them and which relates to the execution, discharge or 
satisfaction of a decree? Now, in thé present instance, 
there was a controversy between-the parties as to the 
judgment-debtor’s right to have the execution of the 
decree postponed during the operation of the Temporary 
Postponement of Execution of Decrees Act......... There 
therofore was in the present instance a conclusive de- 
termination of a question arising between- the parties 
and which related to the execution, discharge or satis- 
faction of a decree. The order therefore in our judg- 
ment was appealable.’”’ 

Applying this test to the present case, it 
would appear that the order- staying execu- 


tion proceedings was appealable because a - 


controversy between the parties had arisen 
which was conclusively determined. The 
judgment-debtor claimed that he was entitl- 
ed to have the execution proceedings stayed 
by virtue of.s. 7, of the Act. The contention 
of the decree-holder was that that section did 
not apply to the facts of the case and the 
judgment-debtor‘s application was not ten- 
able. If s. 7, did apply the Court was 
bound to stay the proceedings. It had no 
discretion in the matter and the order of stay 
would not be in the exercise of a discretion 
vested in the Court. On the other hand, if 
s. 7, for any reason was inapplicable, the 
Court would be at liberty’ to proceed with 
(1) A I R 1924 All. 808; 83 Ind. Cas. 1035; 46 A 733; 
22 AL J 706. 
. (2) (1940) AL J 377; 189 Ind. Cas. 848; I L R 
(1940) All. 517; A I R 1940 All. 326; 1940 O L R 503; 
13 RA 143. 2 
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the,execution proceedings. That being 60,. 
in my opinion, the Full Bench case fully 
applies to the present case and the order of 
the execution Court was appealable to the: 
learned District Judge. The case cited by 
the learned District Judge and several other’ 
cases where similar view has been taken, are 
distinguishable because in all those cases the- 
execution Court had the discretion to sta¥ 
the execution proceedings temporarily and 
the order of stay was passed in the exercise- 
of that discretion. Section 7, Encum.. 
Estates Act, is mandatory and gives no dis-- 
In these- 
circumstances, I hold that the order of the: 
Court below was erroneous. I would there- 
fore allow the appeal, set aside the order of 
the Court below and remand the case to the 
learned District Judge with the direction. 
that the appeal be registered under its ori- 
ginal number and be decided ~according to 
law. Costs here and hitherto will abide the. 
result. The court-fee shall be refunded. - 


D. K Appeal allowed. 


MADRAS HIGH COURT 
Appeal Nos. 156; 166, 179 and 191 of 
~. 1936 
October 16, 1939 
PANDRANG RoW.anp ABDUL RAHMAN. Jd. 
NALLAPAREDDI ANN APOORNAMMA 
—APPELLANT 
i VETSUS ; 
PELLETI VEERARAGHAVA REDDI 
AND OTHERS— RESPONDENTS ` 

Hindu Law — Widow — Maintenance — Sutit for,. 
against manager — Manager’s duty to prove binding 
nature of debts sought to be taken into account for 
reducing famsly income—Costs in such suit—Naiure 
of widow's right to maintenance — Her separate -pro- 
perty, if canbetaken into account—Debts—Manager—- 

ecessitty—Purchase of new landsand litigation are 
not prima facie family necessities. 

In a suit bya Hindu widow for maintenance, against: 
the manager of the joint family, the manager is under 
obligation to prove that the debts which according to 
him have to be taken into account in ascertaining family 
income are binding on the family; in other words, 
the mangger’s ipse dixit is not sufficient to show for 
this purpose that the debts are binding on the family. 


“It may be that the standard of prdof, so to say, required 


for establishing the binding nature of the debts need not 
be so high as ina suit in which the- dispute arises either 
as between the co-parceners in a suit for partition or as. 
between the creditors and the other members of the 
family. But nevertheless, there must be some prima 
facie reliable evidence to show that the debts are 
binding on the family when the manager of the family 
wants to have those debts to be taken into account for 
the purpose of reducing the family income available for 
calculating the rate of maintenance. |[p. 571, col. 
2. 

a bo long asthe claim to maintenance is genuine and 
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‘true and the amount claimed is not out ofall proportion 
‘to the amount that is found to be due, the Widow 
‘claiming ‘maintenance ought -not' to be mulcted in costs, 
when she has established her right to maintenance, a 
right to which she is entitled and which was refused 
‘unreasonably and unlawfully by the defendants. [p° 
-575, col. 1.) ` | 

There is, itistrue, a distinction madein some of the 
text-books, between the productive an unproductive 
-character of a widow's stridhanam property, but this 
does not seem to be based on any principle, if it is 

borne in mind that it is aright of the widow tobe 
maintained out of her husband’s estate or what was 
-once her husband’s estate, and it is the duty of those on 
whom her husband's estate has devolved to maintain the 
widow out of that property in the same degree of com- 
:fort to which she was used during her husband’s life- 
‘time. It is immaterial if she had any private means of 
her own or could have them by selling some of the 
Jewellery which would not be required by her after 
her husband's death. Had the husband remained alive, 
-it would have been his duty to maintain his wife out of 
his own estate irrespective of her stridhanam or private 
means and there appears to be no reason why the latter 
‘should be regarded to be any factor in fixing the main- 
tenance after his death. The right of maintenance was 
‘conferred on the widow under the Hindu Law in lieu 
of her husband’s share in the joint family property and 
‘cannot be taken away by the fact that she has some 
property ofher owneither productive or non-productive 
‘of income, [p. 578, col. 2; p. 579, col. 1.) 

[Case-law reviewed.] 

Prima facie, the purchase of new lands for the 
‘family is not a family necessity, and certainly every 
litigation cannot be regarded as prima facie a necessity 
-of the family, assuming in both cases that borrowing 
-alone could meet the alleged necessity, and the money 
required could not be found from the surplus of the 
‘family income. [p. 572, col. 1.) ; 


Messrs. P. V. Rajamanner and K. Subba 
Rao (in No. 156), K. Umamaheswaran 
‘(Gn No. 179), D. R. Krishna Rao (in 
No. 191) and P. S. Raghavarama Sastry 
-(in Nos. 166 and 179), for the Appellant. 

‘Messrs. P. V. Rajamannar and K. Subba 
Rao, (in Nos. 166 and 179) and P. S. Ragha- 
‘varama Sastry, (in No. 156), for the Respon- 
-dents. 


Pandrang Row,J.—Tuese four connected 
appeals arise out of two suits for mainten- 
-ance filed by two widows belonging to the 
‘Same composite family. Appeals Nos. 156 
and 191 are by the plaintiffs in the suits and 
‘the other two appeals are by defendants 
Nos. 1 to 7. The suits were for maintenance 
‘including arrears of maintenance and also 
for recovery of jewels or their value and for 
provision for residence. The claim in both 
-caSes was for maintenance and arrears as the 
rate of Rs. 300 a month and Rs. 5,000 each in 
lieu of provision for residence. The value of 
‘the stridhanam jewels that were claimed was 
-Rs. 6,700 odd in one case and in the other 
Rs. 8,700. 

The suits were tried togethar and disposed 

of by one and the same judgment dated 
‘October 12, 1935, the suits having been 
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-actually instituted in 1929. The Subordinate 
Judge of Nellore who decided both these 
suits gave a decree in each case for Rs. 100 
a month as maintenance and arrears of main- 
tenance and Rs. 2,500 as provision for resi- 
dence and dismissed the claim for jewels or 
their value in both the suits. Both parties 
have now appealed in both suits and the con- 
tentions of the defendants, who are the ap- 
pellants in two of the appeals, namely 166 
and 179, are that the’ maintenance and 
arrears of maintenance should not be more 
-than Rs. 40 a month and that the provision 
for residence is excessive and they raise also 


-two comparatively minor points relating to . 


the alleged payment of Rs. 500 at the rate of 
Rs. 250 to each of the plaintiffs just before 
the suits were instituted and to the direction 
by the Court below regarding costs of the 
suits. The point raised in the appeals by the 
plaintiffs, 4. e., the claimants for mainten- 
ance and arrears, is that they should be 
given at the lowest Rs. 200 a month and 
tleat_ a decree should have been given for 
jewels or their value to the extent of Rs. 3,000 
in the case of Seethamma, i. e., the plaint- 
if in O. S. No. 66 of 1931 and Rs. 4,000 
inthe case of Annapurnamma, the plaintiff 
in O. S. No. 68 of 1981. A point regarding 
costs has also been raised in these appeals. 
This direction regarding costs made by the 
Court below which is objected to by both the 
sets of appellants will be dealt with after the 
other points are disposed of. 

The main question, the discussion of 
which took up most of the time before us is 
the one relating to the rate of maintenance. 
The question .has been dealt with in very 
great detail by the Court below, but unfor- 
tunately, in.dealing with the point in great 
detail, the Court below lost sight of one or 
two important points which had to be de- 
cided as a preliminary to an examination 
of the details. In the first place, the Court 
below relied almost entirely, or at least pri- 
marily, on the abstracts of the accounts 
said to have been kept by the family of the 
parties for many years. (His Lordship dis- 
cussed the evidence relating to the abstracts 
of the account books prepared and then 
proceeded.) In these circumstances it is 
impossible to say that anyone who really 
examined all the numerous accounts in this 
case and prepared the abstracts as the 
result of his examination has been examined 
as a witness in this.case to prove that the 
abstracts are correct, and certainly it is not 
pretended that defendant No. 1 is himself 
competent to prepare correct abstracts of so 
many accounts as are put forward in the 
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present suits. It is thus apparent that these ` 


abstracts have been admitted in- evidence 
In circumstances in which they should not 
have been. admitted; in other words, they 
have not been properly proved and should not 
have been relied upon to such an extent 
at any rate as the Court below has done. 
Apart from that we-find there are‘ obvious 
diserepancies. which even a cursory glance 
at the accounts and abstracts themselves 
would show. (After pointing out these, his 
Lordship proceeded.) - Basing its ' finding 
mainly on, the abstracts, the Court below was 


of opinion that the total income was.not less. 


- than Rs. 20,000, from landed property. We 
need not go into the evidence at very great 
length regarding this point because after all 
it does not make a great deal of difference 
whether the family income is Rs. 20,000 or 
Rs. 25,000 or even Rs. 30,000. The income 
m any case is sufficiently large as not to 
bring into operation of what one may call 
the rule prescribing the maximum amount 
that might be awarded as maintenante. 
Even on the basis of Rs. 20,000 the share of 
the deceased husbands of the plaintiffs in 
these suits would be about Rs. 5,000 a year 
or Rs. 400 a month and what they now de- 
mand is Rs. 200 a month. Unless, therefore, 
the income of the family is something less 
than Rs. 10,000 a year the claim: of the 
plaintiff's maintenance at Rs. 200 a month 
could .be satisfied without going beyond the 
maximum fixed by the law as laid down by 
the highest authorities. Nevertheless, we 
have to say something on the other aspects 
of the question on what one may call gene- 
ral evidence, which in a case like this affords 
a greater security, so to say, against falsity 
creeping in. (His Lordship then dealt with 
the general evidence and proceeded) On the 
whole, therefore, there can be no doubt that 
the net income of the family after making 
all allowances for vicissitudes of season and 
risk of all kinds cannot be less than 
Rs. 20,000 a year. Indeed it would not be 
unreasonable to say that the income. would 
not be less than Rs. 25,000 a year, the family 
being one which pays about Rs. ‘10,000 
Govt. assessment in respect of patta lands 
and Rs. 4,000 jodi in respect of shrotriam 
villages. A net income of double the Govt. 
Tevenue and jodi is certainly not unreason- 
able even when prices are lowest. 

We do not propose to say much about 
the details of the question which has been 
argued at some length, namely, the amount 
of outstandings and the amount of -debts 
relating to the family. As regards the out- 
standings, it is obvious that the view taken 
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by the Court below is right, namely that 
the - belated attempt made by the.deferdants 
to prove that some of the outstandings of 
e the family were irrecoverable and that some 
others did not bear any interest did not 
‘sueceed. his allegation . was subsequently 
made during the trial, and there is really no 
independent evidence corroborating this 
belated allegation; none of the debts due t6 
the family has been written off as- irre- 
coverable or shown as irrecoverable in the 
accounts of the income submitted to the 
income-tax authorities. It is too much to 
suppose that out of a total amount of 
Rs. 40,000 and odd of outstandings more 
than Rs. 11,000 should be irrecoverable 
and more than Rs. 6,000 should carry no 
interest. It becomes all the more improb- 
able when one considers the wealth of 
the family and the existence of debts due 
by the family to others. When the family 
is borrowing moneys it is most unlikely 
that they would lend money without in- 
terest. In any case, we*do not propose to 
deal with this aspect of the case at . greater 
length as. the lower Court has dealt fully 
and correctly with it. As regards, however, 
the debts due by the family, one or two 
observations fall to be made. We do not 
agree with the Court below that the defen- 
dants are under no obligation whatever 
to prove that the debts which according to 
them have to be taken into account in as- 
certaining family income are binding on the 
family; that, in other words, the manager's 
ipse dixit is sufficient to show for this pur- 
pose- that the debts are binding on the 
family. It may be that the standard of 
proof, soto say, required for establishing 
the binding nature of the debts need not 
beso high as in a suit in which the dispute 
arises either as between the -co-parceners in 
a suit for partition or as between the eredi- 
tors and the other members of the family. 
But nevertheless, there must be some prima 
facie reliable evidence to show that the 
debts are binding on the family when the 
manager of the family wants to have those 
debts to be taken into account for the pur- 
pose of reducing the family income available 
for calculating the rate of maintenance- - 

In this case there is no such reliable prima 
facie evidence. It is admitted by defendant 
No. 1 himself that more of the debts were 
contracted after the dispute arose in 1928. 
It is admitted that the family is well-to do, 
and in such a case the evidence required of 
necessity to borrow much obviously be more 
satisfactory than in the case of a family 
more or less impecunious all the time. In 
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this case the debts were contracted—ali of | 


them—by defendant No. 1 and most of them 
after 1928. The debts were only about 
Rs. 30,000 to Rs. 35,000 when he took up the” 
management, and they have now, swelled fo 
Rs. 71,000. The explanation giden is that 
he had to borrow for the purpose of pur- 
chasing properties, making repairs to lands 
and for litigation and so on; he mentions 
two big items—Rs. 20,000 for purchase of 
lands and Rs. 10,000 to Rs. 16,000 for certain 
litigation, As defendant.No. 1 himself was 
a party to both these items of expenditure, 
certainly he should have been in a position 
to give evidence that both these items of 
expenditure were necessary and that money 
had to be borrowed for the purpose of meet- 
ing this expenditure. But beyond saying 
that they were borrowed for these purposes, 
he does not say that, there was a necessity 
to borrow. Prima facie, the purchase of 
new lands for the family is not a family 
necessity, and certainly every litigation 
cannot be regarded as prima facie a neces- 
sity of the family, assuming in both cases 
that borrowing alone could meet the alleg- 
ed necessity, and the money required could 
not be found from the surplus of the family 
income. . < 

Bearing all these cireumstances in mind, 
the general conclusion emerges that in cases 
of this kind, where we are mot required to 
determine, so to say, correctly to the last 
pie, what the family income is, where a 
rough estimate is as good as any attempt to 
arrive at strict accuracy and indeed—where 
strict accuracy is hardly to be hoped for— 
namely, the outstandings and the debts can 
be set off one against the other without doing 
any serious injustice to either pgrty in this 
litigation and this conclusion which we 
mentioned during the hearing of the appeal 
was not controverted or disputed on either 
side. We, therefore, donot propose to go 
further. into the details of debts and Liabili- 
ties and we rest content with the general 
observation which is accepted on both sides 
that for the purposes of this case it is 
enough todisregard both of them because 
one can be regarded as being set off against 
the other. But we make it clear that this 
is done only for purposes of these cases, 
namely, where we have to determine rough- 
` ly the family income in order to decide, so 
„to say, the status of the family and the 
on of maintenance that could be grant- 
ed. 

Before determining the reasonable amount 
that can be given in these cases as mainten- 
ance, one point remains to be dealt with 
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and that arises in one of these cases only, 
namely, the claim of Sitamma, the plaintiff 
in O.S. No. 66. She claimed in a separate 
suit certain properties as her own and she 
got a decree in part in her favour in the 
Court below and that decree is now under 
appeal. Itis argued in these appeals that 
so far as Sitamma’s claim for maintenance 
is concerned, the income which she derives 
from the separate property which may be 
ultimately decreed in her favour should be 
taken into consideration in determining. the 
maintenance to be allowed to her- and that 
this should be done even in the matter of 
arrears because mesne profits have been 
claimed by her and have been decreed. We 
cannot anticipate the ultimate decision in 
that suit relating to the separate property 
of Sitamma, and we shall therefore assume 
for the purpose of these appeals that 
Sitamma has separate property of her own 
which brings her an income of about Rs. 50 
a month which is what is alleged by the 
defendants against her. In other words, we 
proceed on the basis that Sitamma has sepa- 
rate property from which she gets a month- 
ly income of about Rs. 50. Now, the ques- 
tion is whether the possession of this in- 
come from separate property is a factor 
to be taken into account or consideration in 
the determination of the maintenance to be 
given to her. On this point, I have had the 
advantage of seeing my learned brother's 
judgment which deals with all the relevant 
eases declining with this point, and I do not 
propose to anticipate or repeat any portion 
of what he is going to say in his judgment. 
Itis enough forme tosay that I concur in 
his views as to the effect of the decided 
cases and in his final conclusion that this 
income from separate property is not a factor 
to be taken into account at all, and that 
the defendants’ contention is not supported 
by any recognized principle of Hindu Law. 
It is obvious that the recognition of any 
such contention will introduce greater un- 
certainty into a’ field where already there 
js too much uncertainty. Because, while it 
is no doubt very easy to say in a general 
way that the income from separate pro- 
perty should be taken into consideration, 
the extent and mode of taking it into consi- 
deration are left vague, and vagueness ina 
point like this means trouble to the parties 
who will have to get the question deter- 
mined by one Court after another. 

The learned Counsel for the defendants, 
Mr. Umamaheswaran, felt himself compel- 
led to admit that taking into consideration ` 
cannot mean that if the widow, for instance, 
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be entitled legitimately to a maintenance 
allowance of Rs.” 100 a month in this case, 
“the rate of maintenance allotted. to’ her 
should be reduced by Rs. 50 a month, 3. e., 
by the amount of the income from her 
separate property. Obviously he feels that 
such a position could not possibly be de- 
fensible, because, if the income from the 
widow's separate property had not been 
only Rs. 50 a month but Rs. 100 a month, 
the rate of maintenance to which the widow 
would be entitled would be nil which would 
be absolutely in the teeth of all principle, for, 
the right of a Hindu widow to maintenance 
from out of the property belonging to her 
deceased husband is absolute and not subject 
to any condition that she should be im need 
of any allowance for maintenance. < 

“The co-existence of an absolute right to get 
maintenance with conditions of this kindi is 
really ` difficult to postulate, for, what is 
absolute must be unconditional, and if there 
are conditions, there cannot be any absolute 
right. It may be that though in a case ofea 
co-parcener’s right toa share, the law itself 
fixes definitely “what his- share isto be, the 
amount of the maintenance due to a widow 
has to be determined by the Court having 
regard to the facts and circumstances of 
each case, but that does not make the right 
other than absolute. 
has to determine the exact money value, so 
to say, of a right which is not determined 
by the law itself, cannot convert what is an 
absolute right into a conditional right, 7. e. 
a right that can be claimed or that can be 
Said to exist only if certain conditions are 
satisfied. The only condition—if one may 
call it a condition—to be satisfied in 4 case 
like this is that the person who cldims 
maintenance must show that she is the widow 
of a deceased co-parcener and that the family 
has property on which the claim for mainten- 
ance can be fastened. I do not however 
propose to go further into this point. We 
therefore come to the conclusion that there is 
no necessity for taking into consideration the 
income that Sitamma would derive from her 
own separate property. 

The point is what is the rate of main- 
tenance that can be regarded as reasonable 
and proper in the circumstances of these 
cases. The Court below has given Rs. 100 
and the defendants want to reduce it to 
Rs. 40 while the plaintiffs want to enhance 
it to Rs. 200. Of course, it is impossible to 
satisfy both the parties in cases like these, 
‘however deeply one may go into the details 
of the case, or to expect both parties to 
accept any amount as reasonable, unless they 
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are reasonable enough to compromise and 
settle the rate between themselves, and not: 
leave it to the Court to decide what the rate 
eshould be. In these cases, there is no danger, 
as we have observed, of exceeding or even 
approaching near the limit prescribed in 
cases of this kind, namely. the income of the 
deceased husband's share which in each of 
these cases is one-fourth of the entire family’ 
property and which share on any reasonable, 
estimate would fetch an income of not less 
than Rs. 400 a month. Itis obvious that the 
tate of Rs. 40is obviously and clearly un- 
Teasonably low. There is no legal authority 
for the shastric injunction on which extremely 
low awards of maintenance are sougbt to 
be based, namely that the widow ought to 

“eat or enjoy moderately,” that is live as 
abstemiously as possible. -This moral pre- 
cept cannot be given legal authority in 
order to cut down the level of comfort 
which otherwise a widow-to whom fortune 
has been unkind, would be entitled to claim. 
Whatever might have been the practice in 
the past, there can be no doubt that the 
recent; tendency has been to be liberal in 
the grant of maintenance; orto put it per- 
haps more accurately not to be illiberal in 
the grant of maintenance to widows. This 
is obviously in keeping with the changed 
times and the changed notions of the people 
including notiong as regards comforts rea- 
sonably required for persons belonging to 
certain classes of society. 

These changes are reflected in the recent 
legislation in favour of widows in the shape 
of the Hindu Women’s Rights to Property 
Act, 1937, which as Mr. Raghavachariar, 
the learned author of “Hindu Law Principles 
and Precedents” says can more appropriately 
be called the Hindu Widows’ Rights to Pro- 
perty Act, because the most marked change 
introduced in the Hindu Law by that Act 
is the provision in favour of Hindu widows. 
Though that Act is not applicable to the 
present cases because the law governing the 
rights of the parties in these cases is the law 
as it prevailed before the Act of 1937, never- 
theless, the reference to this new legislation 
is not entirely pointless hecatise that legis- 
lation only reflects the change that has 
unconsciously and -slowly crept. into Hindu 
society towards a more liberal-treatment of 
Hindu widows. It is not as if the Legislature 
suddenly thought it necessary to ameliorate 
their- condition but the Legislature merely 
gave sanction to a change which had already 
taken place -and that change cannot he 
ignored by Courts in determining the rates of 
maintenance. In other words, to put it con- 
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cretely, the changed notions as to the way 
in which a widow should live and what 
pleasures she should be permitted and ŝo on, 
have- to be determined,: not in accordance 
with the old ideals which have more or leds 
ceased to apply or to be applie@ to actual 
life, but according to the changed notions 
that prevail toa greater and greater extent 
in the present day; as is well known one ten- 
dency -observed in the country is the gradual 
steady rise in the standard of living and 
Hindu widows have- been as much subject 
to this tendency as any other class of people 


in Hindu society. 


‘We therefore think that while the prin-. 


ciple to be observed is to bear in mind all 
the circumstances of the family, Courts 
should also bear in mind thé changed con- 
ditions of society and award maintenance 
in such a way that the widow concerned is 
able to live in more or less that standard 
of comfort in which she would have been 
able to live if her husband had been alive, 
so long as the family can stand it and there 
is no difficulty in the way of the family 
finding the necessary money to maintain the 
widow insuch comfort. It cannot be said 
that Rs. 100a month is sufficient for a widow 
of a wealthy family who is no longer content 
to stay in her own native village and live 
the same village existence as widows in the 
past. It cannot be said that her desire to 
live in a place like Nellore is unreasonable 
nor that life in Nellore is not more expensive 
than life in a village like Kota. : 
Considering all the circumstances, we are 
of opinion’ that the rate of maintenance 
should he enhanced from Rs. 100 a month 
to Rs. 150 a month. This however would 
apply only to maintenance from the date of 
the suit and will not apply to the arrears 
claimed and allowed by the Court below 
which will remain at the figure Rs. 100 a 
month. This enhanced rate of maintenance, 
namely Rs. 150 a month, will, of course, be 
granted to both the widows; that is to say, 
the plaintiffs in both the suits will each get 
maintenance at this rate from the date of 
her suit. 3 
- Before leaving this aspect of the case we 
might conveniently deal with the conten- 
tion of the side of the defendants that the 
charge given by the Court below covers a 
much larger extent of land than is reasonably 
necessary in the circumstances. The lower 
Court has given a charge in respect of all the 
nine shrotriem villages to each plaintiff. 
The result is that the defendants’ ‘family 
would be unable to deal with the properties 
contained in the shrotriems on account of the 
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charge. We must however have regard to 
the higher rate of maintenance which we 
have considered it necessary to award. In 
these ‘circumstances. -and withthe consent 
of the Advocates on the side of the plaintiffs 
in the suit, we will confine their charge 
in respect of their claim to maintenance 
including arrears to the following villages. 
As regards the claim of Annapoornamma the 
charge is limited to Vudathavari Parlapalle 
and Bhuvanagiripalem and as regards the 
claim of Sittamma the charge is limited to 
the villages of Polipadu, Muddumudi and 
Ambapuram. The charge given by the 
Court below on the remaining four villages 
is cancelled. (His Lordship then dealt with 
the controversy regarding the provision for 
residence and the question of jewels and 
proceeded.) The only other points that 
remain tobe decided in these appeals are 
the payment of Rs. 500 in two halves of- 
Rs. 250 to each of the plaintiffs after dis- 
putes arose between the parties, and the 
point relating to costs in the Court below. 
As regards the payment of Rs. 500 after dis- 
putes arose the finding is against defendant 
No. 1 who pleaded the payment, and after 
looking into the evidence relating to the 
point we are not inclined to differ from the 
finding of the Court below. (After. examin- 
ing the evidence, his Lordship held that’ the’ 
alleged payment could not be believed and _ 
proceeded.) The other question of the costs 
in the lower Court more or less answers itself 
after the other points have been decided. It ' 
is now found that the plaintiffs are entitled- 
to maintenance at least atone half of the 
rate which was claimed by them in the Court 
below. In view of the peculiar way in which’ 
information was kept back by defendant 
No. 1 about the status and the property of- 
the family even from the Court itself, it is 
obvious that the plaintiffs could not be ex-- 
pected to have made a better on nearer esti-' 
mate of the income of the family than they 
did. Itis impossible to say that a family 
which, as is now found, paysa Govt. assess: 
ment of Rs. 10,000 in respect of ryotwari- 
lands and Rs. 4,000 for jodi in respect of 
shrotriem villages could not possibly be get- 
ting a net income of Rs. 50,000 a year. It 
was not an unreasonable estimate to make 
and it cannot, be said that in putting forward ` 
that estimate the plaintiffs deliberately ex- 
aggerated their claim. After all, even accord-- 
ing to the correct state of facts as now found- 
by us the family must have an annual net’ 
income of not less than Rs. 25,000 and there- 
fore the shares of the deceased husbands of 
the plaintiffs would have been about Rs. 500 
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a month. Even assuming that 

income was only about Rs. 20 ,000 their shares 

erie have come to Rs. 4 500. They were 
ntitled to claim up to this limit. 

What exactly is the reasonable amount to 
be claimed as maintenance is probably more 
difficult for the claimant-widow to decide 
than it is for the Court to decide what is the 
reasonable amount to give, because it is more 
difficult for the widow to decide against her- 
self than for the Court so to decide; More- 
over the Court has to decide only after hav- 
ing all the materials before it. In this case, 
as in many other similar cases, the plaintiffs 
are widows with little or no exact knowledge 
of the extent of the property. belonging ‘to 
the family, and have necessarily tý depend 
upon vague information given by people who 
may know something about 16, and they 
should not and cannot rightly be penalized 
for acting upon such information as they 
pick up in this manner. The determination 
of the actual amount depends on a number 
of circumstances, and, as these cases them- 
selves show, two Courts can form different 
opinions as to what is the reasonable rate of 
Maintenance in a given case. The Court 
below thought Rs. 100 was reasonable and 
proper whereas we are of the opinion that 
Rs. 150 is reasonable and proper. This itself 
shows that it is not reasonable to expect 
parties who claim maintenance to be, meticu- ' 
lously accurate and observe all possible mode- 
ration in making their claim. So long as the 
claim to maintenance is genuine and true and, 
the amount claimed is not out ofall propor-' 
tion to the amount that is found to be due, the 
widow claiming maintenance ought not to be 
mulcted in costs, when she has established her 
right to maintenance, a right to which she is 
entitled and which was refused unreasonably 
and unlawfully by the defendants. In these 
circumstances we are of opinion that the 
plaintiffs should be given their entire costs 
including court-fee due on the plaint in the 
Court below tobe paid by the contesting 
defendants, and the contesting defendants 
should bear their entire costs in the Court 
below. 

- The result is that the aipe by the plain- 
tiffs in the suits are allowed to the’ extent 
indicated above that is to say the rate of 
maintenance is raised from Rs. 100 to Rs. 150 
a month, but not in the case of arrears 
claimed. The value of the jewels Rs. 2,200 
and Rs. 4,000 are decreed in favour of the 
plaintiffs, Sitamma and Annapurnamma res- 
pectively, in addition to what has been decre- 
ed in their favour by the Court below. We 
have already indicated the change to be 
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regards the provision for residence of both 
the plaintiffs. The question of costs in the- 


e Court--below-has been-already dealt-with. Fn: 


the circumstances the appellants in Appeals. 
Nos. 156 afd 191 of 1936 are allowed their 
costs of these appeals to be paid by the con-- 
testing respondents who will bear their ow 
costs, the appeals being allowed to the exte ae 
indicated above. The other appeals, namely 
those by defendants Nos. 1 to 7, Appeals. 
Nos. 166 and 179 of 1936, are dismissed with 
costs. 

Abdur Rahman, J.—I agree with my 
learned brother and should like to examine: 
the legal point which arises here for consi- 
deration with reference to decided cases 
relied upon by learned Counsel for the- 
parties. The question to decide is whether 
the private income which Seethamma has 
been getting from her stridhanam, (or which. 
has been at times described as peculiar: 
property) should be taken into account in. 
assessing the amount of her. maintenance. 
‘Learned Counsel for the appellant con- 
tends that it should beso. There is some- 
-divergence of opinion on the subject both 
amongst the text-book writers and the deci- 
sions ‘of the various High Courts. Strange- 
in his Hindu Law, Vol. 1, at pp.171 and 172 
(1830 edition) observes as follows: 

“Whether, in estimgting her stridhana on the occasion, 
her clothes, ornaments, and the like, are to be taken inte 
account, or only such articles of her property as are- 
productive of income to her, or conducive to her sub- 
sistence, does not distinctly appear ; though the restrict- 
ing the account to the latter would'seem to be reason- 
able, considering the object. An opinion, that her- 
maintenance should be independent of her peculiar pro- 
perty is unsupported.” 

This was not the correct method, in -my 
opinion, of approach tọ this question. It 
should not have been presumed that a widow's- 
income from her stridhanam property would 
have to be taken into consideration in fixing 
the amount of her maintenance unléss some 
authority was found to support that view. 
This is particularly so, when Sir Thomas 
Strange has himself in Vol.2 of his Hindu 
Law published the opinion of the Nellore- 
Pundit at p. 307 when the matter was refer- 
red to him, 2. e. the Pundit, for his opinion 
by the Court. The answer which the Court 
proposed to give to the matter issue was: 
suggested in the following words: 

“On the death of a Brahmin, leaving a widow and 
two sons, she and they take ara of his estate, 
subject to her possession of stridhana in which case she- 
is entitled only toa half share.” 

. The Pundit’s comment on the answer was- 
as hereunder: 

-“This opinion is generally correct, but Ido not under- 
stand either the authority or the reason for restricting. 
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-the maintenance to the amount ofhalf a share, incase 
-of the éxistence of stridhana. The division (as it ap- 
‘pears to me) should be made without reference’ to any 
property she may hold under this title, unless it may 
“have been’ accepted: by her............ The widow’s claim 
-to maintenance from her husband's estate is absolute, 
-unlimited by circumstances; but then} it is only a 
claim to maintenance arid it is notcorrect tosay that 
:she is entitled to any share or division.” 


* Having regard to this opinion and with- 
„out referring to any text ‘or authority 
‘which ‘would point to a different conclu- 
«sion, the presumption raised by Sir Thomas 
‘Strange in Vol. 1 against the widow does not 
seem tobe, if I may say so with respect to 
that author justifiable. Learned Counsel 
ifor the appellant has also not been able to 
point to any original text in support of his 
«contention and in the absence of any such 
‘text, I will have to examine the relevant 
passages from the works to which reference 
was made and thé ‘cases which were cited 
at the Bar. There afe certain passages in 
‘Mayne’s and Mullah’s Hindu Laws at 
pp. 834 and 595 of their latest editions respec- 
tively; but having gone through them I do 
mot find any opinion expressed by the learn- 
.ed authors themselves although relying on 
certain decisions of the various High Courts, 
“the proposition has been stated that in calcu- 
lating the amount of maintenance a widow’s 
.stridhanam property must be taken into con- 


sideration unless it was of an unproductive. 


character.’ Sir Dinshaw Mullah has however 
weferred to the conflict of opinion existing on 
the point. Sirkar in his treatise on Hindu 
Law after referring to the various cases on 
-which reliance was placed by the other 
authors struck a discordant note at p. 621 
‚of Edn. 6 where he observed as follows: 


“But all thisis open to the objection, that the right 
ito maintenance being a right to property, which the 
law confers onone person against another, and annexes 
it to some estate, why should any such extraneous con- 
sideration affect it inthe manner set forth above, when 
the law does not say so?” 

Since the Hindu Women’s Right to Pro- 


perty Act (XVIL of 1937) came into force, 
:subsequent to the dates on which the rights 
to get their maintenance had become vested 


in Sitamma and Annapurnamma, the law as- 


it stood before the*Act had come into force 
will govern the present appeals. It cannot 
‘be. denied that the widows would be entitled 
to maintenance as members of their deceased 
‘husband’s families. Itisa right which de- 
-volved on them on account of their marriage 


with those who owned certain shares during . 


their lives in the joint family property. 
Their husbands were during their own lives 
bound to maintain these ladies and the same 
right would continue to exist as long as they 
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(that is the widows) doso and there is pro- 
perty in which their husbands had shares 
at the time of their deaths. The question is 
whether this right can be held to have 
ceased to exist or said to remain in abeyance 
if these widows happen to , possess some 
private means of their own. There seems to 
be nothing on principle which would compel 
us to take the view that this- right which 
came into existence at the time of their mar- 
riage and continued to subsist even after 
the demise of their husbands should disappear 
premanently or, even temporarily, only be- 
cause they are able to maintain themselves 
out of their own stridhanam property. : 


A widow’s right of maintenance is an ab- 
solute right and cannot ordinarily be. taken 
away without a clear provision of Hindu 
Law. No such provision-has been brought 
to our notice by the learned Counsel for the 
appellant and.in the absence of such a pro- 
vision or any other cogent reasons it is im- 
pæsible to ignore that right. Nor are there 
any decisions of this Court in. which the 
view pressed upon us on behalf of the .ap- 
pellant has been taken. The’only Madras 
case to which our attention was drawn on 
behalf of the appellant was that in Lingagya 
v. Kanakamma (1). It might be noted here 
that the -head note of this case is rather mis- 
leading. The learned Judges do not seem 
to have decided that a widow's private in- 
come was to be taken into account-in deter- 
mining the quantum of maintenance to be 
‘paid to her. The facts of the case were that 
the defendant was found to be in possession 
of the family property yielding an income of 
about Rs. 100 per annum. The widow had 
some private property out of which she could 
realize something like Rs. 40 to 50 per year. 
It was contended there that a widow who 
was able to maintain herself out of other 
property had no right to claim out of the 
husband's estate anything for that purpose. 
This contention was repelled as it was found 
by the learned’ Judges to be based on an 
entirely wrong conception of the right sought 
to be enforced. In disposing of that. con- 
tention the learned Judges observed as 


follows : ; A 

“The wives of the male co-parceners in a Hindu family 
are not entitled to equal shares with the males in the 
family estate, nor do they take their husband’s shares _ 
by representation on their death, but in place thereof 
they are entitled’ to a portion of their estate for their 
enjoyment during their lifetime sufficient to maintain 
them in comfort according to the means of the family. 
This is an absolute right due to their membership in the 
family and does not depend on their necessity arising 


(1) 38 M 153; 28 Ind. Cas. 200; A I R 1916 Mad. 444; 
28 M LJ 260. i 
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‘from their want of other means to’ support them- property belonging -to her deceased hus- 


selves.” ; 
Two Single Bench decisions of this Court 
-were cited on behalf of the respondent in 
which Ananthakrishna Ayyar, J., and Pan- 
dalai, J. sitting separately took the view that 
-a widow’s private means were not to be con- 
sidered in fixing the amounts of her main- 
tenance. Those cases are reported ‘in Koth- 
andarami Reddi v. Chenchamma (2) and 
Sundari Ammal v.: Venkatarama Sastrigal 
(3). Itis truė that the question for decision 
in tke latter case was whetner the amount of 
maintenance granted to the widow should 
not be rèduced if her condition had subse- 
quently improved by her own efforts or on 
account of a gift made to her by one of her 
relations; but I think ‘that the principle on 
which that decision was based was that her 
private income could not be taken into con- 
sideration foi the -purpose of her mainten- 
ance. - With these decisions I find myself in 
respectful agreement. Ananthakrishna 
Ayyar, J. had in Kothandarami Reddi w. 
Chenchamma (2), after considering the 
various decisions of different High Courts and 
what was stated in Mayne’s Hindu Law, 
come to the conclusion that a widow’s income 
from her private property should be, in 
tixing her maintenance, disregarded. It may 
not be necessary in this case to decide the 
‘question, but the observation in that case by 
the learned Judge to which I am, as at pre- 
sent advised, unable to give my assent, reads 
as follows : 


“The question will be different when the income from 
the joint family estate is not encugh to maintain all the 


members depending upon it.” er 

It was unnecessary for Ananthakrishna 
Ayyar, J. to say this in that case. It is uni 
necessary for us also to decide that question 
‘now. I have simply ‘drawn attention to that 
observation on that ground that our silence 
may not be construed as tantamount to its 
approval. In a case where this question 
arises for decision, it will have to be exa- 
mined with care. Out of the cases decided 
by the High Courts it appears to be more 
convenient at this stage to examine an old 
‘Allahabad decision given in Skib Dayee v. 
“Doorga Pérshad (4), to which reference has 
been made in one or two Bombay rulings. 
The facts of that case were that a suit for 
the recovery -of maintenance was instituted 
by Shib Dayee against her father-in-law in 
which it was pleaded by the latter that the 


‘plaintiff had taken .some cash and movable 
(2) 59 M L J 531; 126 Ind. Cas. 597; A I R.1930 Mad. 
479; Ind. Rul. (1930) Mad. 869; 32 L W 729. 
(3) 66 ML J 680; 149 Ind. Cas. 265; AI R 1934 
Mad. 384; 6 R M617; 39 L W676. `’ 
(4) 4NWP-HCR 63. X 
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band and of the defendant of the value of 
Rs. 5,000 which sufficed for her maintenance. 
° The trial Court found the proof of the fact 
that Shib Dayee had taken any jewellery, 
etc: to the Walue of Rs. 5,000 wanting, but 
held that she possessed a sum of. Rs. 1,000 
awarded to her husband in an arbitratior 
and jewels suitable to the position of the 
family. Holding that the income of the 
estate purchased by the defendant for his 
son, 4. e. Shib Dayee’s husband, along with 
the interest on the Rs. 1,000 in her-posses- 
sion would be sufficient for her maintenance, 
the Subordinate Judge dismissed her claim: 
It will be ‘noticed that no plea was raised 
on behalf of the defendant that Shib Dayee 
had no right to’ get a maintenance on ac- 
count of her stridhanam property. The sum 
of Rs. 1,000 which was found to be in her: 
possession was alleged to belong to her hus- 
band and if it did, there is no doubt that it 
had to be taken into consideration in fixing 
maintenance. But it appears that some- 
argument was advanced.in appeal that she 
was not entitled to get any maintenance 
inasmuch as she was found to be in posses- 
sion of some jewels and other property 
although unproductive of any income. This 
was repelled by the learned Judges with 
the observation : : 
“Nor will the fac that a widow has in her posses- 
sion jewels and other property unproductive of income, 
deprive her of or diminish her right to maintenance if- 
they constitute her stridhanam although forming part 
of her husband’s estate they are suitable to the position 
of the family in society.” aT is 
' This does not help the appellant, but the 
next passage appears to. be more directly in 
point and is liable to be construed so as to 
be more helpful to him. It reads: 
“Tf, on the ther hand, shé has property in her posses- 
Sion productive of income, the amount should be taken 


into consideration in determining the measure of her 
allowance for maintenance.” < . å 


In reading this passage, I do not think 
that the learned Judges were referring to 
the widow's stridhanam : property at all. In 
fact the property in Shib Dayee’s posses- 
sion which was productive ‘of interest was 
the sum of Rs. 1,000 and this observation 
must necessarily be taken to have referred 
to that property. It cannot be detached ` 
from its context or from the facts of that 
case and held to be expressing a principle 
which the learned Judges were not called 
upon to consider. If it referred to the 
Rs. 1,000 belonging to her husband, it would 
not help the appellant. If- on-the contrary 
it referred to some -property which was not 
mentioned in that-suit it would be: obiter 
and although entitled to respect, yet -:-it 
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would not be, in the absence of any amtho- 
rity, of any great help to us here. 

_ The first Bombay Case which was brought 
to our notice was that in Chandrabhagabaie 
vy. Kashinath Vithal (5) (the page given in 
some of the references is 323 bul the case is 
the same). It -does not help the appellant as 
it shows that the income accruing from the 
widow’s peculiar property was not taken 
into account. The next Bombay decision in 
Gokibai v. Lakshmidas Khimjt (6) does not 
help the appellant either. It is true that 
Farron, J. did observe in this case that the 
defendant was bound toshow that the widow 
was possessed of property out of which she 
could maintain herself, but nothing was said 
in that judgment which would indicate 
whether the learned Judge was referring to 
the joint family property or to the widow's 
stridhanam property. It is obvious that if 
the widow could be shown to be in possession 
of joint family property out of which she 
could maintain herself she would not be 
entitled to maintain an action of this nature 
at all. The decision in Dattatraya v. Rukh- 
mabai (7) does not support the contention 
raised by the appellant. The widow was in 
that case found to be in possession of funds 
belonging to her husband’s family estate 
which fund was sufficient to provide her 
maintenance for five years after the suit had 
been brought at the ratesallowed by the 
lower Court. In the circumstances it was 
held that no cause of action had accrued 
to the plaintiff in 1904 when the suit was. 
instituted. This case does not decide whe- 
ther the widow had any private income of 
her own. The last Bombay case to which 
reference was made was thatin Gurushid- 
dappa v. Parwatewa (8). The guestion in 
this case was whether the value of the widow’s 
ornaments should be taken into considera- 
tion in awarding maintenance toher. The 
learned Judges who heard the case came 
to the conclusion that it could not be, but 
in recording their decision, Broomfield, J. 
observed : 

“I think it must be taken to be good law that as an 
ordinary rule stridhan ornaments are not to be taken 


into account in assesgjng maintenance. It need not be 
laid down as an invariable rule. If the widow were in 


' possession of ornaments of great value which she would , 


not ordinarily wear or use, and which she would be 
likely to dispose of, that might bea different matter. 
In the present case 1 see no reason to differ from the 
view taken by the trial Judge.” 

No stridhanam property of a productive 


(5)2BH GR 341. 


(6) 14 B 490. wo E 
(1) 33 B 50; 1 Ind. Cas. 466; 10 Bom. L R770. 
(8)I L'R (1937) Bom. 113; 167 Ind. Cas. 973; 38 


Bom, L R 1293; A-I R 1937 Bom. 135; 9 R B 347. > 
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character or which could be converted into 
property of that character was involved in 
that suit and the observation must be re- 
garded to be in the nature of obiter. Wassoo- 
dew, J. in writing a concurring judgment 
observed that a widow’s right to claim main- 
tenance out of the husband's estate was 
absolute and rested upon the possession of 
her husband’s property by the person from 
whom the maintenance was claimed. But 
he happened to obsarve : 

“Jt seems to me difficult upon principle to say that the 
clothes and jewels or ornaments of the widow, whatever 
their value, should invariably be excluded in the calcula- 
tion of her maintenance out of her husband’s pro- 
perty.” 

It was not stated by the learned Judge 
what principle did he have in mind to which 
reference was made in this sentence. In 
view of the position that a widow’s right to 
maintenance was conceded to be absolute, 
i.e., not conditional on anything else, why 
should the fact of her not being in posses- 
sion of her own private or peculiar property 
bé regarded as a condition before mainten- 
ance is granted? If the right is an absolute 
one, her possession of stridhanam property 
must be regarded as irrelevant. In spite of 
this observation the learned Judge agreed 
in excluding the ornaments from considera- 
tion although on the ground that 
“it was not clear upon the record, having regard to the 
custom of the community to which the widow belonged, 
that the ornaments in her possession would not all be 
required to maintain the status of her family.” 

There is, it is true, a distinction made in 
some of the text-books, which have already 
been referred to, between the productive and 
unproductive character of a woidow’s stri- 
dhanam property, but this does not seem to 
be based on any principle, if we bear in 
mind that if isa right of the widow to be 
maintained out of her husband’s estate or 
what was once her husband’s estate, and it 
is the duty of those on whom her husband's 
estate has devolved to maintain the widow 
out of that property in the same degree of 
comfort to which she was used during her 
husband’s lifetime. It is immaterial if she 
had any private means of her own or could 
have them by selling some of the jewellery 
which would not be required by her after 
her husband’s death. Had the husband re- 
mained alive, it would have been his duty 
to maintain his wife out of his own estate 
irrespective of her stridhanam or private 
means and there appears to be no reason 


“why the latter should be regarded to be any 


factor -in fixing. the maintenance after his 
death. The right of maintenance was con- 
ferred on the widow under the Hindu Law 
in lieu of her husband's share in the joint 
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family property and cannot be taken away 
by the fact that she has some property of 
her own either productive or non-productive 
of income. This exhausts all the’ Bombay 
cases cited at the Bar. The next decision to 
which reference was made at the, Bar was 


that in Saraswati Kuer v. Sheoratan Kuer. 


(9), Wort, J., in delivering his judgment at 
p. 874* observed as follows : 

“The point really is somewhat academic, having come 
to the conclusion, as I have done, that thé plaintifi’s 
claim was based under the general Hindu Law, and 
that being so, the amount to which she is entitled would 
be asum in accordance with her position in life, and, 
as the Privy Council has pointed out, in accordance with 
the condition of the estate.’ 


No’exception could be taken to this state- 
ment, but the learned Judge at p. - 875-hap- 
pened to observe : : | . 

“There is no doubt that under the general Hindu Law 
a widow claiming maintenance claims it on the basis, 
as I have said, of her position in life and the position of 
the estate having regard also to her means.” ` 


‘The last words in the preceding sentence 
do not occur in any óf the decisions by 
their Lordships ‘of the Privy Council. The 
statement madé by the learned Judge him- 
self on the previous page and which has 
been quoted above does not contain any such 
qualification. No authority was cited by the 
learned Judge for the view that a widow’s 
means had to be taken into consideration 
and ‘apparently the point was not con- 
sidered by him inits legal aspect. Moreover, 
the private income -which the widow was 
getting in that case by way of an allowance 
from her brother was disregarded as it was 
held not to be an income which could be 
taken into consideration by the Court. This 
case is certainly no authority for the pro- 
position that in calculating the amount of 
maintenance her .stridhanam must be taken 
into account. The last case to which re- 
ference was made was an old Calcutta case 
in Ramewatt Koer v. Manjhari Koer (10). 
Relying on Gokibai v. Lakshamidas Khmiji 
(6) the case which has been already con- 
sidered by mein an earlier portion of this 
judgment, and on the Privy Council decision 
in Narayana Rao Ramachandra Pant v. 
Ramabhai (11) the learned Judges: came to 
the conclusion that so long as an applicant 
for maintenance had private means for her 
own support she could not claim maintenance 
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As for the second case decided by their Lord- 
ships of the Judicial Committee, a reference 
to that case would show that their Lordships 

“did not hold in that case that the right of a 
Widow to maintenance was, “according to the 
wants and%exigencies of the widow.” The 
last words were certainly used by their Lord- 
ships of the Judicial Committee but they 
were used when they were considering a 
question of limitation and not a question of 
Hindu Law. -Referring to the Lim. Act they 
observed as follows : 

“The language of the Act is not very clear; and, 
by two subsequent statutes of limitation the events 
from which the time of limitation is to run in the case 
of maintenance are wholly different. By common law 
the right to maintenance is one accruing from time to 
time according to the wants and exigencies of the 
widow ; and a statute of limitation might do much 
harm if it should force widows to claim their strict 
rights, and commence litigation which, but for the pur- 


pose of keeping alive their claim, would not be necessary 
or desirable.’’ à 4 


This would show that their Lordships of 
the Privy Council were trying to express 
that the cause of action for a widow to main- 
tain her action is of a recurring nature and 
the period of limitation would only start 
from time to time according to the wants and 
exigencies of the widow. They were not 
considering whether the widow’s. private 
means had to be taken into account before a 
decree for maintenance was passed in: her 
favour. In the Absence of any other autho- 
rity, the decision in Ramawati Koer v. 
Manjhari Koer (10) could not be supported. 
It was expressly dissented from in Lingayya 
v. Kanakamma (1). A review of these cases 
would show that but for certain obiter dicta 
in some of the judgments it has not been 
decided in any case, except in the Calcutta 
case just referred to, that, the widow’s private 
means have to be calculated in fixing the 
amount of her maintenance. On principle as 
we have already stated above there seems to 
be no reason why a widow’s stridhanam pro- 
perty or private income should be taken into 
consideration if her right to maintenance is 
absolute and the duty of persons who are in 
possession of her hnsband’s estate unqalified 
and unconditional. 


NED. Order accordingly. 


from her hushand’s family. I have already ` 


tried to show that Gokibai v. Lakshmidas 
Khmiji (6) does not support that proposition. 


, (9) 12 Pat. 869; 149 Ind, Cas. 738; AIR 1934 Pat. 99: 
15 P L T 372; 6 R P 637. - 
| GO4.0L J 74. aa 

(113 3 B415;6° TA 114; 4 Sar. 24(P O) `. 

“Page of 12 Pat,—[Hd.] Poms : 
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* NAGPUR HIGH COURT r 


- Civil Revision No. 226 of 1938 
. ~ March 28, 1939 


Boss, J. 
TULSIRAM—Derenpany— 
É APPELLANT 


a VETSUS é 
PAIKAN—PLAINTIFF—OPPOSITE Party 
‘Limitation Act (IX of 1908), Arts. 7, 102—Suit 
by village barber for remuneration for services ren- 
dered—Article applicable. = 
Article 7, Lim. Act is confned to suits for the 
wages of a household servant, artisan or labourer. 
Village barbers are not household servants. They ars 
not labourersin the sense in which the term ‘labourer’ 
is used in that Article. It is used there with refer- 
ence to aman who does work chiefly requiring bodily 
strength. They are not also artisans. though the 
modern hairdresser who works on the heads of fashion- 
able ladies, may be considered as artists. Consequ- 
ently a suit by a village barber for remuneration for 
services rendered, is governed by Art. 102 and not 
by Art. 7, Lim. Act. The mere fact that a village 
barber who may not be as highly skilled a person as 
a village carpenter or a village blacksmith gets a 
longer period of limitation would not justify the Court 
in straining the meaning of the words employed in Art. 7, 
46 Ind. Cas. 779 (1) and 104 Ind. Cas. 520 (2), dis- 


A 


tinguished. i 


O. R. of the decree of the Court of Judge, 
Small Causes,: Brahmapuri, dated January 
19, 1938. l 

Mr. M. R. Rajkarne, for the Applicant. 

Mr. N. B. Chandurker, for the Opposite 
Party. . 
` Order.—The plaintiff isa village barber 
and the defendant isa resident of that vil- 
lage and is one of the plaintiff’s customers. 
The plaintiff sues for remuneration for ser- 
vices rendered to the defendant, and the 
question at issue is one of limitation. Ifthe 
suit falls within Art. 7 of the Lim. Act then 
it is beyond time; on the othe? hand if it 
falls under. the general Art. 102it is within 
time, 

The lower Court finds that Art. 102 applies 
atid has consequently decreed the claim 
which is for a small sum of Rs. 9, The 
learned Counsel for the applicant contends 
that Art. 7 applies and so asks me to dismiss 
the plaintiff’s claim. 

Article 7 is cowfined to suits for the wages 
of a Household ‘servant, artisan or’ labourer. 
It is clear that village barbers are not 
household servants. It is also, I think, 
clear that they are not labourers in the 
sense-in which the term ‘labourer’ is used 
in that Article. It is used there with refer- 
ence to a man who does work chiefly requir- 
ing bodily strength. That léaves the word 
‘artisan’ to be considered. > 

Artisan is defined in the Oxford English 
Dictionary as: “one who practises or culti- 
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vates an art: an artist” and also as ‘‘one who 
is employed in any of the industrial arts; a 
e mechanic, handicraftsman, artificer”. I 
think it is clear that a barber cannot be said 
to be employed in any industrial art; he is 
not a mechanic or craftsman or artisan in 
that sense. The only question is whether he 
can be said to cultivate an art. The word 
‘art’ is defined in the Oxford English Dic- 
tionary and also in Webster’s Dictionary and 
a large number of illustrations are collected 
under the definition to indiéate the sense in 
which the term is ordinarily used in the Eng- 
lish language. Nowhere is cutting of hair or 
shaving or trimming of beards included as 
one of the arts. Whether a modern barber 
who works on the heads of fashionable ladies 
can be considered an artist may perhaps be 
open to question. It is possible that the skill 
tequired by him placed him in a higher 
category than was formerly the case, but in 
any case such persons no longer call them- 
sdlves barbers. They describe themselves as 
hair-dressers and use other names of that 
kind. But however that may be, itis not 
possible to include barbers of a remote vil- 
lage of the Central Provinces in the class 
to which a modern barber may perhaps 
aspire. f 

I am referred to a passage in Bala v. 
Ballabhdas (1) which places the village 
barber among village servants such as 
carpenters and blacksmiths. It is argued 
that blacksmiths and carpenters are undoubt- 
edly artisans and there is no reason why the 
village barber should be placed in a’ higher 
category and be given a longer period of 
limitation. It is also pointed out: that the 
learned Judges in the Rangoon High Court 
in R. Sewaram v. Lachminarayan (2) con- 
sidered this a relevant argument in the 
matter of a motor driver. 

I do not think that either of the rulings is 
in point here. One may or may not con- 
sider the village barber a village servant, 
but that would not bring the case under the 
purview of Art. 7, for the servant described 
there is a, household servant and not a vil- 
lage servant. As regards the Rangoon case 
there can be little doubt that a motor driver 
is an artisan in the sense that he is employed 
in an industrial art, namely that of a motor 
‘mechanic. Apart from that, I do not think 
that the mere fact that a village barber who 
may not.be as highly skilled a personas a 
village carpenter or a Village blacksmith 


(1) 14 en 152 (155); 46 Ind; Cas. 779;-A I R 


1918 Nag. 156... < |... 5 
ae 5 R477; 105Ind. Cas. 520;-A I R 1927 Rang, 
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gets a longer period of limitation would 
justify. me in .straining the meaning of _the 
words employed i in Art 7. 

Iam of opinion ‘therefore’ that the lower 
Court was right in holding that the case did» 
not fall within Art. 7. The application is, 
therefore dismissed with costs. Counsel's fee 
Rs. 10.. 

Di og ` Application ‘dismissed. 





- CALCUTTA HIGH COURT 
Civil Rule No. 939 of 1940 
August 20, 1940 
R.C. MITTER, J. 
KUMAR PURNENDU NATH TAGORE 
_ AND OTHERS—PLAINTIFFS—PETITIONERS 
versus 
NARENDRA NATH SAMANTA— ` 
DEFENDANT — OPPOSITE PARTY 
Bengal- Non;Agricultural Tenancy (Temporary 
Provisions) Act (IX of 1940), s. 3—Phrase “on account 
of the non- pameni. of rent’’—Meaning explained. 
The words in s. 3, Ben. Non-Agricultural Tenency 
(Temporary Katah Act ‘on account of the non- 
payment of rent ’’ are not used for purposes of indicat- 
ing. that the cause of action for ejectment must be the 
non-payment of rent.- The Legislature meant that if a 
‘tenant was in arrears, a suit for ejecting such a tenant 
would -be a suit for -ejectment “on account of the 
non-payment of rent.” 


CG. R. for setting aside the order of the 
Munsif, 1st) ‘Court, Sealdah (24- Parganas), 
dated June 10, 1940. 


Messrs. S.N.. Banerjee, Hiralal Chakra- 
varty and Mahendra Kumar Ghose, for the 
Petitioners. , 


Order.—It is rather unfortunate that the 
} opposite party is not represented at the hear- 
ing, for this rule raises a queśtion of first 
impression, and I am told that itis a first 
case falling under Ben. Act IX of’ 1940, 
The Ben. ‘Non-Agricultural Tenancy (Tem- 
porary Provisions) Act. The facts are as 
follows: = 
The opposite party was a monthly tenant 
under the petitioners holding four cottas of 
land at arent of Rs. 3, a month in the sub-: 
urbs of Calcutta. The plaintiffs’ case is that. 
he has not paid any rent since” Baisakh 
1343 B. S. Before the Ben. Non-Agricultural 
Tenancy (Temporary Provisions) “Act, 1940, 
was passed the petitioners served a notice to 
quit on the opposite party requiring him to 
vacate with the expiry of the month of Ashar 
1346. The opposite party not having vacated, 
this suit was filed on February~10, 1940. The 
prayers im-the suit were (1) for recovery of 
rent for the: three years which had not 
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been barred by limitation, (2) for ejectment, 
and (3) mesne profits from Sravan 1346 till 
restoration of possession. `. 

In the plaint the petitioners “edited the 
fact that the tenant was in arrears. for a 
long period. They did not, however, express- 
ly state Qhat they wanted ejectment on 
account of non-payment of rent. In fact, as 
the Jaw now stands non-payment of rent is 
not even a ground for ejectment of a noh- 
agricultural tenant. The question is whether 
this case comes within the provisions of s. 3 
of the said Act, namely Act IX of 1940. That 


section provides thus : 
- “Notwithstanding anything contained in any Stiet 
law for the-time being in force every suit and pro- 
ceeding in any.Court for ejectment of a non-agricultural 
tenant other than-a suit or proceeding for ejectment 
on account of the non-payment of rent by such tenant, 
shall be stayed for the period during which this Act 
continues in force,” 


The proviso to the section states that a 
decree for ejectment on account of the non- 
payment of rent by such tenant shall be 
stayed if, within thirty days from the date 
of the decree, such tenant deposits into Court 
the amount of the decree together with costs 
of the proceeding. This section, therefore, 
makes a distinction between suits for eject- 


‘ment on account of the non-payment of rent 


and other suits for ejectment. A suit<for 
ejectment falling within the second class has 
to be stayed for the period during which 
Act IX of 194@ would be in force. A suit 
falling within the first class would go on and 
a decree will have to'be -passed, but if the 
decree be for ejectment its execution is to'be 
stayed if the tenant deposits in Court the 
amount of the rent due under the decree and 
costs. This seems to me to be the plain inten- 
tion of the Legislature. But the difficulty 
is created by reason ofthe use of the words 
“ejectment on account of the non-payment of 
rent.” As I have already pointed out, in the 
case of a non-agricultural tenant non-pay- 
ment of rent, as the.law now stands, cannot 
be a ground for ejectment. To take an illus- 
tration, if a tenant coming within the provi- 
sions of Act IX of 1940 holds under a regis- 
tered lease for a term of years and if he fails 
to pay rent, or even. an habitual defaulter 
in the payment of rent, he cannot be ejected 
during the term on the ground of non-pay- 
ment of rent. The words, “on account of the 


jlon-payment ‘of rent” must however be given 


some meaning. That. being the position so 
far-as the substantive law is concerned in the 
case of non-agricultural tenants, to my mind | 
it seems ‘that the words “ ‘on account of the 
non-payment’ of rent’’.are not used for pur- 
DO, of indicating that? ‘the cause of action | 
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for ejectment must be the non-payment of 
rent. „But some meaning must be given to 
those words ‘‘on account of the non-payment 
of rent.” To my mind, it seems that the 
Legislature meant that if a tenant was im 
arrears, a suit for ejecting 9 a tenant 
“would be a suit for ejectment “ot account of 
the non-payment of rent.” In this view of 
the matter, it is not neceseary for me to 
express any opinion on the question as to 
whether Act IX of 1940 was ultra vires of 
the Bengal Legislature. In fact that point 
has not been argued as Mr. Banerjee said 
that he would not argue that point unless I 
take the view against him on the interpreta- 
tion ofs.3. As the view that I have taken 
of the said section is in favour of his conten- 
tion I did not ask him to enter into the ques- 
tion of ultra vires. The plaint in this suit 
must be regarded asa suit for ejectment on 
account of the non-payment of rent. I, 
therefore, direct the learned Munsif to pro- 
ceed on with the suit, and to try it on its 
merits. The rule is accordingly made ab- 
solute. As there is no appearance on the 
other side, there . would be no order for 
costs. Let the records be sent down without 
delay. 


D, Rule made absolute. 





SIND CHIEF COURT - 
Execution Darkhast No. 1248 of 1936 
October 25, 194 0 
WESTON, J. 
MARUTEERAO KRISHNAJI—- 
J UDGMENT-CREDITOR 


i VETSUS 6 

‘THAKURDAS ISARDAS—Jupgment- 

: DEBTOR | i 

Civil Procedure Code (Act V of 1908 as amended by 
Act IX of 1937), ss. 60, 73—Attachment of salary 
before June 1, 1937, by judgment-creditor saved by s. 3 
of Amending Act, whether available for rateable dis- 
tribution to other creditor not so saved. 

An attachment of salary made before June 1, 1937, 
under s. 60, Civil P. C., by a judgment-creditor 
saved by s. 3 of the Amending Act, is available by way 
of rateable distribution to another judgment-creditor 

“who is not covered by s. 3. Execution Darkhasi No. 
280 of 1937, affirmed, 1766 Ind. Cag. 682 (1), approved, 
173 Ind. Cas. 561 (2), distinguished. 


- Order.—This is a reference by the learned 
acting Second Registrar not made under 
the proviso tor. 2 (A), Part II, Chap. V at 
p. 73 of the Rules of the Court but of his 
own. motion and his reason for the reference 
is that he does not agree with a decision 
which I gave, in Execution Darkhast No, 280 
of 1937, decided on August 30, 1940, Mangal- 
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das Nanchand v. Ghulam Dastagir which 
the learned Second Registrar in his refer- 
ence tells me is in accordance with a deci 
„Sion of Lobo, J. reported in Kewalmal v. 
Rodrigues (1). 4 - 
The point involved is whether an attach- 
ment, made under s. 60, Civil P. C., of salary 
now exempted by the Amending Act of 1937, 
but made by a judgment-creditor saved by 
the proviso to that Amending Act, is avail- 
able by way of rateable distribution to an- 
other judgment-creditor whois not covered 
by this proviso. In my order in Execution 
Darkhast No. 280 of 1937 dated August 30, 
1940 Mangaldas Manchand v. Ghulam 
Dastagir I held that such a judgment-cre- . 
ditor is entitled to rateable distribution and 
although the point was slightly different in 
the matter before Lobo, J. in Execution 
Darkhast No. 1056 of 1936 my decision’ 
receives support from the view taken in 
that case. The learned Second Registrar 
refers to a Bombay case Krishnaji v. Vishnu 
(2) but in that case the facts were not the 
same and the question was one of allowing 
execution against immovable property of an 
agriculturist which was not liable in satisfac- 
tion of that particular decree. I donot, in 
the light of this authority, consider, as the 
learned Second Registrar has considered, that 
my decision in Judicial Miscellaneous No. 280 
of 1937 is wrong and the order in this matter 
and the companion matters Execution Dar- 
khast Nos. 972/36 Krishnasahi, 1173/36 The 
Mercantile Co-operative Bank, 1264/36 Tha- 
kurdas Mangharam, 16/37 Lekhraj, 96/37 
Menghraj, 912/37 The Hindu Co-operative 
Bank, 914/37 Krishnasahi, 572/38 Sitabai, 
864/38 Jagatsing and 1060/38 Mangaldas v. 
Thakurdas, will be that the judgment-cre- 
ditors seeking rateable distribution are en- 
titled to it. 


D. Order accordingly. ; 


aP A IR1938 Sind 144; 176 Ind. Cas. 682; 11 RS 


(2) I L R (1938) Bom. 98; 173 Ind. Cas. 561; A I R 
1938 Bom. 90; 39 Bom. L R 1212; 13 R B 362. 
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_._. NAGPUR HIGH COURT. 
Civil Revision Application No. 387 of 1940 
October 24, 1940. 
Boss, J. 
RAMBILAS HARSUKHDAS—P raintirr— 
APPLICANT 
versus 
JAT KISAN—Derenpant—Non-AppLicant 

Criminal Procedure Code (Act V of 1898), s. 476— 
S. 476, scope and interpretation—Section assumes 
that offence appears to have been committed—Deci- 
sion of lower Courts under ss, 476 and 476-B, if can 
be interfered with by High Court under Civil Pro- 
cedure Code (Act V of 1908), s. 115. 

It is not correct to say that only after the Courts 
have come to a conclusion that an offence of the kind 
contemplated by s. 476, Criminal P. C., appears to 
have been committed they can direct their minds to 
the next question, namely whether it is expedient in 
the interests of justice that a prosecution should be 
launched. The section assumes that an offence appears 
tohave been committed. 

The sum-and substance of s. 476 is that before a 
prosecution can be launched either the first or the Ap- 
pelate Court must be of opinion both that an offence 
appears to have been committed and that it is expedi- 
ent to prosecute. If in their opinion either of these 
élements is absent, then no prosecution can be laumch- 
ed. It isconsequently not necessary for these two 
Courts to deal with both questions when in their opin- 
ion the answer to either is in the negative ; also they 
can consider the questions in any order they please, 
but the opinion has to be their opinion and not the 
opinion of the High Court in revision. Also, if they 
take up those questions or either of them and deal 
with them judicially and reach a conclusion, then the 
High Court has no jurisdiction whatever to interfere 
in .revision under s. 115 of the Civll P. C., however, 
wrong or erroneous the High Court may consider that 
conclusion to be. 


C. R. App. of the order of the Court of 
the Additional District Judge, Ellichpur,. 
dated April 29, 1940. 

Mr. D. T. Mangalmurti, for the Applicant 

Mr. T. L. Sheode, for the Opposite Party. 

_Order.—This order will govern Civil Revi- 
sion No. 386/40 and Civil Revision No. 387/40. 
They are directed against the orders of the 
lower Courts refusing to prosecute the non- 
applicants for the offences of perjury, 
forgery and false personation, said to have 
been committed either in, or in relation to, 
a- preceeding in thefirst Court... Both Courts 
hold that thèfe is no reasonable certainty of 
conviétion and that in their opinion it 
is not expedient in the interests- of justice 
that the prosecution asked for should be 
lauched. The revision here is a civil revi- 
sion under s. 115 of the Civil P. C. and I am 
of opinion that this Court has no jurisdiction 
to interfere. * . 

The matter is governed by ss. 195, 476 and 
476-B of the Criminal P.C. Under s. 195 no 
prosecution in respect of these offences can 
be launched except in the’ manner provided. 
by s. 476. Section 476 confers the power to 
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progecute. That power is conferred in the 
first instance on the Court in which, or in 
relation to a proceeding in which, the offence 
or offences appear to have been committed. 


° T£ that Court refuses to prosecute, then the 


power is Eee ie tothe Appellate Court 
under s. 478-B. Except for these #wo-Courts, 
no other Court, person or body has power to 
prosecute, not even the High Court unless ib 
happens to be the Appellate Court contem- 
plated by s. 476-B. 

If, therefore. the lower Courts consider the 


` matter under ss. 476 and 476-B and come to 


the conclusion that it is not, in their opinion, 
expedient in the interests of justice to pro- 
secute, this Court has no power to compel 
them to do so. The discretion is theirs and 
theirs alone. . The privilege belongs to them 
and no other person or body or tribunal can 
usurp it, or substitute its discretion for that 
of these Courts. They have to be of opinion 
that itis expedient to prosecute: not any- 
body else. See as to this a decision of the 
House of Lords in Weinberger v. Inglis (1) 
on also Thakurdas v. Secretary of State 
It is possible that this Court can interfere 
in revision if the lower Courts do not con- 
sider the matter under those sections or if 
they direct their minds to matters which are 
foreign to those sections, or if they act arbit- 
rarily or caprigiously. In that event, the 
order could be set aside and the lower Cotrts 
could be directed to apply their minds to the 
only matters material under those sections. 
But in no event could this Court acting 
under s. 115 substitute its opinion for that 
of either the first Court or the Appellate 
Court and direct a prosecution, however, 
much it may be of opinion that it is desir- 
able that ene should be launched. Once the 
lower Courts consider the questions which 
arise under s. 476 and deal with the matter 
on the merits, then, however, wrong or 
erroneous their opinions may be, this Court 
cannot interfere. In no circumstances could; 
or at any rate in my opinion should, this 
Court send the case back in a matter of this 
kind for reconsideration on the same 
evidence and the same materials, because an 
order of that kind would be nothing more 
than a direction to the lower Court to.act in 
accordance with the view of the High Court. 
In other words, it is tantamount to a direc- 
tion to the lower Courts to substitute the 
opinion of the High Court for their opinions. 


(1) (1919) A 0.606; 88 LJCh. 287 (294); 191 L T 


65; 63S J 461; 35 T LR 399. 
(2) 30 N LR 255 (257); 149 Ind. Cas, 103; AIR 


1934 Nag. 126; 6 R N 219. . 
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That is something which the Legislature 
does bot allow. Itis something whieh s. 295, 
read ‘with s. 476 expressly prohibits. ` The 
undesirability of remanding cases in such 
circumstances has been pointed out in Mg 
Nyein v. Maung Chit Hpu (8), a 3 stresse 
by me in Kar'tikram v. Emperor 84): 

Coming now tos. 476, the material por- 
tjon is as 5 follows : 

‘““When...Court is...of opinion that it is expedient in 
the interests of justice that an inquiry should be made 


into any offence referred to etc....which appears to have 
been committed etc.. 


It is strenuously . argued that Courts in 
such circumstances have to consider first 
whether an offence appears to have heen 
cominitted or not, and only-after they have 
come tò a conclusion that an offence of the 
kind contemplated by s. 476, appears to 
have been committed can they direct their 


- minds to the next question, namely, whether’ 


it is expedient in the interest of justice that 
a prosecution should be launched. In my 
opinion that is wrong. The section as- 
sumes that an offence appears ‘to have 
been committed.. Unless such an: assump- 
tion were made it would be impossible to 
ask a Court to direct its mind to considering 
whether a prosecution should be launched. 
No Court would prosecute for an offence 
which does not appear to anybody to have 
been committed, and it would be idle and 
foolish, to ask it to consider whether in such 
circumstances it is expedient in the interests 
of justice to prosecute. The answer is self- 
evident. Of course it is not. 

The section is dealing with a situation in 
which the Court has already had the matter 
before it In another capacity and ordinarily 
the Judge who presided-at that stage will 
have had an opportunity of considering whe- 
ther.an offence of the kind we are dealing 
with appears to have been committed. If he 
indicates at that stage that in his opinion 
one does, appear.to have been committed, 
then clearly, it is mot necessary either for 
him or his successor to cover the same ground 
and all that_ is left- for consideration is 


whether it is expedient in the ende of justice. 


to prosecute. . 
If however the J udge in the original pro- 
ceedings has not expressed an opinion to that 
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effect, then the Court at this stage can either: 


take it for granted that an offence appears 
to have been committed and state that even 
assuming that it isnot in its opinion expe- 
dient to _ prosecute for reasons given, or it 
DTR 538; 120 Ind. Cas. 912; A IR 1929 Rang. 
321; 31- Cr; L J'186; Ind. Rul. (1930) Rang. 80. 


(4) 19 N-L.J 158 (160); 167 Ind. Cas. 569; AI R 
1937 Nag. 123; 9 R N 202; 38 Or. L J 433. 
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cafi look into the matter and state that in 
its opinion no offence appears to have been 
committed and if it reaches that conclusion, 


on the question of expediency is that in 
its opinion a prosecution is not expe- 
dient. 


. The sum and substance of s. 476 is that > 


before a prosecution can be launched either 
the first’ or the Appellate Court must be of 
opinion both that an offence appears to have 
been committed and that it is expedient to 
prosecute. If in their opinion either of these 
elements is absent, then no prosecution can 
be launched. It is consequently not neces- 
sary for these two Courts to deal with both 
questions when in their opinion the answer 
to either isin the negative; also they can 
consider the questions in any order they 
please. And I repeat again that the opinion 
has to be their opinion and not the- opinion 
of the High Court in revision. Also, if they 
take up those questions’ or either of them 
ang deal with them judicially’ and reach a 
conclusion, then the High Court has no juris- 
diction whatever to interferé in revision 
under s. 115 of the Civil P. C., however 
wrong or erroneous the High Court may con- 
sider that conclusion to be. 

In the present case the first Court after 
setting out the facts and the allega- 
tions “ot the applicant about the com- 
mission of the various offences applied its 
mind to the question of expediency, and came 
to the conclusion that a prosecution would 
not be likely to succeed and that it was not” 
in the interests of justice to file com- 

plaints. 

The-Appellate Court went more fully into 
the matter. In para. 7 of its order it directed 
its mind to the question whether there was 
sufficient material on record to reach a 
prima facie and definite conclusion that the 
offences complained of had been committed. 
It examined the evidence carefully its order 
covers 17 type written pages and it reached 
the conclusion that there is no sufficient 
material.on record which would justify it in 
taking action under s. 476. It had power to 
do this. It entertained the matter and exercis- 
ed jurisdiction. It has acted judicially. Con- 
sequently its conclusions are final and this 
Court lias no jurisdiction fo interfere under 
s. 115 of the Civil P. C., whether the conclu- 
sions aTe right or wrong. 

The applications are dismissed ‘with costs 
Counsel’s fee in J aikisan’s case (C. R. 
No. 387/40) Rs. 40, and in Maroti’s Case’ 
ie R. ae 386/40) Rs. 35. - 

Application dismissed. 


then clearly the only conclusion it can reach ` 


> 
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LAHORE HIGH COURT - 
- Civil Revision Petition No. 323 of 1940 ` 
~ October 31, 1940 ` 
BECKETT; J. 
DAULAT RAM PRTITIONAR - 
VETSUS 
Mst. MEERO AND ee eee 
Civil Procedure Code (Act V of 1908), O..XXIT, 
r. 5—Suit for sale of mortgaged property —Plaintiff 
dying—Person relying on will executed by deceased 
claiming to be brought on record —Probate of will, 
if essential—Decision under r. 5, whether confers 
any rights to heirship or to property —Decision, if 
operates as res judicata, 


Where a suit is merely for sale of mortgaged prop- 
erty and after the death of the plaintiff, a person re-- 


lying on the will executed - in his favour by the de- 
ceased plaintiff claims to be brought on record as his 


legal representative, “he, need not take out probate of 


the-will. 


A decision under r. 5 of O, XXII, Oivil P. C., should 


‘be limited to the ‘purpose of carrying on the suit and’ 


cannot have the effect of conferring any right to heir- 
ship or to property. Balabai y. Ganesh (8), relied 


"A decision under O. XXI, r. 5 does not operate as 
res judicata. Parsotam Rao v. Jankibai (2), 163 
Ah; Cas. 283 (3) and 155 Ind. Cas. 985 (4), reed 


“c. R. P. torevisean order of the Sub- 
Tpdge, Second Class, cae dated March 18, 


Mr. Bishen Narain, for the Petitigner: 
r Mr. Amar Nath Grover, for the Respon- 
ents. ` 


Order.—This is a petition for revision of 
an order under O I, r. 5, Civil P.C., 
deciding the claims of two rival claimants to 
be brought on the record as legal represen- 
tatives of the deceased plaintiff. Mst. Meero, 
the contesting respondant, propounded a will 
in her favour with regard to the property in 
suit. On the- strength of this will, her claim 
to be regarded as the legal representative of 
the plaintiff, was preferred to that of Daulat 
Ram, the petitioner, who is a son of the 
deceased. Two objections were raised to the 
claim of Mst. Meero. The first was that the 
will had not been duly executed by the plain- 
tiff and the second was that she could not be 
brought on the record as a legal. representa- 
tive without taking out probate first. 
second point, the finding was that probate 
need not be taken out, the suit being one 
for sale of the mortgaged property. So far 
as the suit relates merely to bringing the 
property to sale this finding is undoubtedly 
right, and this has been admitted in the 
course of arguments, although the -finding 
was challenged in the grounds of revision. 
It may, however, be observed that it would 
be necessary for "Mst. Meero ‘either to take 
out probate or obtain a succession certificate 
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. before Dia dip to take out a personal 
-dectee, if this became necessary. 
The ‘grounds upon which the order i is now. 


“Challenged rélate entirely to the execution 


and the > validity of the will; in other “words, 
ib is prop@éd to treat this revision in the 
same way as if ib were a first appeal from 
the order in question. : Before.going into the 
merits, it has to be decided “whether thie. 
can be done,” The reason given by Counsel 
for.the petitioner for presenting ‘the petition 
is that the interest of his client in the pro- 
perty may be vitally- affected and that the 
order of the trial Court may be treated as: 
conclusive in any further proceedings which 
may be brought to establish his rights. It is 
true‘that if. orders passed under O. XXT, r. 5, 
regarding the choice of a legal repr esentative,. 
were to be treated as finally determining 
the rights of any claimants: to the property 
in suit, the interest -of a disappointed 
claimant would he seriously affected. On this 
point, however, the apprehensions of the 
petitioner appear to be groundless. As held 
in Balabai v. Ganesh (1) a decision under this. 
Tule should be limited to the purpose of 
carrying on the suit and cannot have the 


‘ effect of conferring any right to heirship or 


On the- 


to property. 
It is still suggested, however, that if the 
claimants choose to put directly in issue any 


- such right, then gny decision on such an issue 


may possibly turn up to be final by virtue 
of the rule of res judicata. Here again the 
authorities do not appear to support “the. 
applicant. It is true that there have been 
decisions in the past to the effect that such 
a decision might operate as res judicata, but 
the weight of: authority is against such a rule. 

Reference need only be made to Parsotam 
Rao v. Jankibai (2), Antu Rai v. Ram Kinkar 

Rai (3) and Chiragh Din v. Dilwar Khan 
(4). Itis finally contended that the bringing 
of Mst. Meero..6n the record as the legal 
representative of the original plaintiff may 
have a further serious effect, inasmuch as it 
will be open to her to compromise the suit or 
otherwise prejudice the course of the pro- 

ceedings. While this possibility exists, I do 
not ‘think that this in itself is a sufficient 


; ground for entertaining a petition for revi- 


sion. If the rival claimants in cases of this. . l 
kind are prepared to bring their claims . 
before a competent Court; by way of applica- 


‘tion for a succession certificate or probate, 


(1) 27 B 162; 4 Bom. L R 980. 

(2) 28A 109; A W N 1905, 206. i 

(3) 58 A- 734; 163 Ind. Cas. 283; A ak 1936 All. 412; ; 
(1930A L J 622; 9R Al; 1936 ALR 


ODER 1934 Lah. 465; 154 Ind. tas, ‘985; a R L. 
619 ; 
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“the appointment of a legal representative 
can awhkit determination of such a suit., If 
they chocse to have the matter determined 
incidentally by the Court which has to 


appoint a legal representative F the pur? 


poses of that suit only, they do sd with the 
knowledge that their claims will,bé decided 
Py an order which is not open to appeal. 

or these reasons, I donot think thisis a 
case in which revision can be entertained, 
and the petition is dismissed with costs. 


t D Petition dismissed. 


ALLAHABAD HIGH COURT 
Second Appeal No, 1308 of 1939 
February 26, 1941 
COLLISTER, J. - 
RADHA KISHEN AND ANOTHER 
DEFENDANTS—ÅPPELLANTS 


versus 
` IKRAM-UDDIN—PLAINTIFF— 


/ RESPONDENT -o 

Civil Procedure Code (Act V of 1908), O. IT, r. 2, 
s. l1—Applicabdility—Essentials—First suit for re- 
covery of specific sums—Second suit for rendition of 
at trae held not barred either by’ O. II, r. 2 or 
s. 11, 


In order to ascertain whether the suitis barred by 
the provisions of O. II, r. 2, Civil P. O., it is neces- 
sary to consider what facts had to be proved in the 
first suit and what facts have toebe proved in the 
second suit. 

The defendants’ who were proprietors of afirm of 
military contractors gave a sub-contract to the plaint- 
iff for the supply of goods and the arrangement bet- 
ween the parties was that the plaintiff should submit 
his bills to the defendants and the letter should realize 
the money from the military department and should 
thereafter pay it to the plaintiff, after deducting a 
commission of Sper cent. The plaintiff instituted a 
‘sult for recovery of a specific “sum of money, which 
admittedly. had reference to specific bills submitted by 
the plaintiff to the defendants. ‘Subsequently the 
plaintiff filed another suit against the defendants for 
renditition of accounts : ` 

Held, that the causesot action and the matters to be 


proved were different in the two suits and hence the. 


provisions of O. II, r. 2 did not operate as a bar to 
the second suit. Nor was the suit barred by s., 11. 
121 Ind. Cas. 827 (1), reliedon. “` 


S. A. from the decision of Temporary Civil 
Judge, Bareilly, dated September 19, 1939. 

Sir Tej Bahadur Sapru Messrs. Panna Lal 
J. N. Sapru and Ajudhiya Nath, for the 
Appellants. WA 

Mr. Mukhtar Ahmad, for the Respondent. 


J udgment —This is a defendants’ second . 


appeal. It appears that the appellants 
are the proprietors of a firm of military 
contractors. They gave a sub-contract to 
the plaintiff-respondent for the’ supply of 
leather goods and the arrangement between 
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the parties was that the plaintiff should sub- 
mit his bills to the defendants and the latter 
should realize the money from the military 
department and should thereafter pay it to the. 
plaintiff, after deducting a commission of 
5 per cent. On November 1, 1934 the plaintiff- 
respondent instituted a suit (Suit No. 725 of 
1934) for recovery of aspecific sum of money 
amounting to Rs. 1,066-10-0, which admitted- 
ly had reference to specific bills submitted by 
the plaintiff to the defendants. The suit was 
originally dismissed, but was decreed in first 
appeal, and the decree of the Appellate 
Court was affirmed by this Court in second 
appeal on March 28, 1938. 


Meanwhile on August 30, 1936 the plaintiff 
filed the suit out of which this second appeal 
has arisen for rendition of accounts in respect 
to the period from March 1928 to November 
1933. This suit was stayed pending the 
decision of this Court in connection with the 
second appeal which had been preferred in 
resPect to Suit No. 725 of 1934. When that 
appeal was decided and the suit out of which 
the present appeal arises wastaken up again 
by the trial Court, an application was made 
to amend the written statement by pleading 
the bar of O. IJ, r. 2,Civil P. C. That appli- 
cation was disallowed and a preliminary 
decree was ultimately passed. There was an 
appeal, and the learned Judge of the Appel- 
late Court has substantially affirmed the 
decree of the trial Court. The learned Judge 
allowed Counsel for the defendants-appel- 
lants to plead the bar of O. II, r. 2, Civil P. C. 
and also the bar of res judicata under s. 11, 
Civil -P.C., but both these pleas have been 
repelled by the lower Appellate Court, and 
the point taken before me in this appeal is 
that the learned Judge has erred in holding 
that the suit was not barred either by the pro- 
visions of O. II. r. 2, Civil P. C., or under s. 11, 
Civil P.C. Rule 2 (4) of O. II, provides: 

“Every suit shall include the whole of the claim | 
which the plaintiff is entitled to make in respect of the 
cause of action; buta plaintiff may relinquish any por- 
tion of hia claim inorder to bring the suit within the 
jurisdiction of any Court.”’ 


Rule 2 (3) provides: 


“A person entitled to more than one relief in respect 


. of the same cause of action may sue for all or any of 


such reliefs; but if he omits, except with the leave 
of the Court, to sue for all such reliefs he shall not 
afterwards sue for any relief so omitted.” 

In considering whether the suit out of 
which this appeal arises was barred by the 
provisions of O. II, r. 2, Civil P. C., the cri- 


‘terion is whether or not this claim and the 


claim which was made in Suit No, 725 
of 1934 arose out of the same cause of 
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action- In Shib Singh v Jograj Singh (D, 
the plaintiff sued the défendant for a specific 
sum of money as money had and received to 
the plaintiffs use. The suit was dismissed ° 
as legally incompetent and the plaintiff then, 
instituted a suit for account’ and for pay- 
ment of whatever money might be found 
due tohim. It was held that O. II, r. 2, Civil 
P.C. was no bar to the second suit. The 
learned Judge who decided that case observ- 
ed: ; 

“The first action was an action for a sum of money 
which the defendant had received to the use of the 
plaintiff. In order toprove his claim in that case the 
plaintiff merely would:have to prove that the defendant 
had’ received a specific sum of money on the plain- 
tiffs behalf. The present action is for accounts and 
the plaintiff would have to 
was his general agent.” . 

Further on the learned Judge says: 

“It is clear from what I have said above that it 
would be unnecessary to prove the same facts in both 
these cases and it is equally clear that the evidence 
which would suffice to enable the plaintiff to obtain a 
decree in both the suits is not the same.” 


The learned Judge then went on to find 
that the causes of action in the two suits were 
not thesame and that O. II, r. 2 (3), Civil 
P. C.did not apply. In Mangal Sain v. 
Labhu Mal (2) the plaintiff instituted a 
suit against a person whom he alleged to be 
his gumashta or agent on the ground that 
the latter had misappropriated some orna- 
ments, a specific sum of money and the price 
or value of certain other articles. That suit 
was dismissed and thereafter he instituted 
a suit against the same defendant for rendi- 
tion of accounts. It was held by a Bench of 
the Lahore High Court that the suit was 
not barred by O. II, r.2, Civil P. ©. The 
learned Judge says: : 

“A careful perusal of the point in the first case in-. 
dicates that the plaintiff was confining his claim to 
certain specific items said to have been appropriated by 
the respondent quite apart from his liability to render 
accounts asan agent.” f 
` In order to ascertain whether the suit 
is barred by the provisions of O. II, r. 2, 
Civil P. C. ib is necessary to consider what 
facts had to be proved in the first suit and 
what facts have to be proved in the second 
suit. In Suit No. 725° of 1934..what had 
to be proved was the fact-that the defendants 
had received certain sums of money from the 
military department on behalf of the plain- 
tiff in respect to bills which had been sub- 
mitted by the latter. In the suit out of 
which this appeal arises what had to be 
proved was (1) the terms of the sub-contract 
and (2) the liability of the defendants- 

(1) A IR 1930 All. 116; 121 Ind. Cas. 827; Ind. Rul. 
(1930) All: 203. 

(2) A IR 1933 Lah. 542; 145 Ind. Cas. 1010; 34 P, L 
R 905; 6 R L 154. p 


In the matter of KALYANASUNDARAM AYYAR (MADR.) 


prove that the defendant . 


587 


appellants to render an account. In my 
opinion, the cause of action in the two suits 
was different and therefore the provisions’ of 
0. II, r.2, Civil P. O., do not operate as a 
bar. ght 2 ‘ 

Upon th’ same reasoning I am of opinion 
that the suit is not barred by the provi- 
sions of s. 11, Civil P. C. inasmuch as the 


same: matter -is not directly and substan- 


tially in issue in the suit out of which this 
appeal arises as the matter which was in 
issue in Suit No. 725 of 1934. For the reasons 
given in this judgment I dismiss this appeal 
with costs. Permission to-appeal under the 
Letters Patent is refused. 

s. : . Appeal dismissed. 


—— 


MADRAS HIGH COURT 
| Special Bench 
Referred Case No. 28 of 1940 
f November 25, 1940: : 
Leaca, C. J., KRISHNASWAMI AYYANGAR, 
AND HAPPELL, Jd. 7 
In the matter of Sri R. KALYANA- 
SUNDARAM AYYAR, ADVOCATE, 
; ~- MADURA 
Legal practitioner—Professional misconduct—Ad- 
dressing of letter to Magistrate's clerk asking him to 
deal with application filed, urgently, is professional 
miscouduct. 2 
It is improper for an Advocate to address a letter to 
a clerk in a Magistrate’s office asking that an applica- 
tion filed by him should be dealt with urgently and 
amounts to professional misconduct. The proper course 
for him if thereis any delay, isto bring the matter 
to the notice of the Magistrate himself. 
Refd. Case under s. 12 of the Indian Bar 
Councils Act in respect of the complaint of 
the Sub-Magistrate, Manapparai, dated 


March 16, 4940. ` 


The Advocate-General, in support of the 
Reference. 

Mr. S. Krishnamurthi, for the Respond- 
ent. "OPS 

Leach, C. J.—Thefrespondent is an Advo- 
cate practising in the .Madura District. He 
has .been charged with professional miscon- 
duct in that he wrote a letter toa clerk of 
the Sub-Magistrate of Manapparai in the 
Trichinopoly District asking in effect that 
the return of money, jewels and wrist watch 
to his clients should be dealt with- urgently. 
They were entitled to the return of the 
money and the articles.’ In fact an applica- 
tion had been made to the District Magis- 
trate for an order directing their return and 
this order had been passed. The letter com- 
plained of is dated May 18, 1938, and is in 
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these terms. ~ . 


**My dear brother, 

I pray that you will be blessed with welfare, riches 
and good luck. I have herewith enclosed a memo. 
Yésterday, I have sent a memo. You should imme- 
diately sent the documents referred to in these two 
memos to the Treasury Office at Kulitalai[{for reference 
and return); further, I request you muh to send me 
immediately the order directing the return of money 
to the petitioner. You must excuse me for the trouble. 

feel very grateful for the help rendered by you till 
now and for the sameto be rendered in future. I pray 
that God will.bless you with long life and prosperity.” 


_ The Sub-Magistrate opened the cover and 
it was in this way thatthe letter came to 
light. The inquiry into the respondent’s 
conduct was conducted by the District Judge 
of Trichinopoly and he has submitted a 
report in which he has expressed the opinion 
that the respondent has not been guilty of 
professional misconduct: The District Judge 
has gone so far as to say that there was 
nothing improper on the part of the Advo- 
cate in requesting the clerk to expediate the 
despatch of the refund order to enable 
his clients “to get á refund of the money 
which they were ultimately entitled to get.” 
It is manifest that it is improper- for an 
Advocate to address a letter to a clerk in a 
Magistrate’s office asking that an application 
filed by him.should be dealt with urgently. 
The proper course for the respondent was, if 
there was any delay, to bring the matter to 


‘the notice of the Sub-Magistrate himself. If 


such letters were allowed there is no knowing 
to what it might lead. We will assume 
that the respondent did not intend anything 
improper, but he must have realized that 
what he was doing was improper.: He has 
apologised and therefore we consider . that 
the case will be met by censuring him for 
his conduct. It must be clearly understood 
that in future a.case of this nature will not 
be so leniently dealt with. 
‘N.-S. 3 ; 
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_, OUDH CHIEF COURT 
First Civil Appeal No- 102 of 1937 
April 18, 1941 
Tuomas, C. J. AND GHULAM HASAN, J. 
Haji FAQIR BUX AND oTHERS— 
DEFENDANTS—ÅPPELLANTS 
VETSUS 


Pandit THAKUR:  PRASAD— PLAINTIFF 


` AND OTHERS—DEFENDANTS—RESPONDENTS . 


“Muhammadan Law—Dower — Prompt — Lapse o, 
time—Effect—Transfer of Property Act (IV of 1882), 
8.53 —Preference of one creditor — Effect stated — 
Question of adequacy of consideration, if relevant, 
even after amendment of. Act by Act XX of 1929— 
Scope of s. 53 (1), para. 4—Test to know whether suit 
15 a representative one—Suit based on fictitious nature 
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of transfer for vindication of plaintiff's personal and 
individual rights—Suit held not one under s. 53 and 
need not be in representative form — Civil Procedure 
Code (Act V of 1908), O. VI, r. 5—Pleadings obseure— 
Court must call for particulars. 

Although prompt dower, according to Muhammadan 
Law, is payable immediately on demand, yet in a large 
majority of cases it is rarely demanded and is rarely 
paid ; in practice a Muhammadan husband generally 
gives little thought to the question of paying dower to his 
wife save when there is domestic disagreement, or when 
the wife presses for payment upon the husband's em- 
parking upon a course of extravagance and indebted- 
ness without making any provision for her. Lapse of 
time since marriage raises no presumption in- favour of 
payment of dower. [p. 591, col. 2; p. 592, col. 1.] 

A debtor is entitled to prefer a creditor, unless the 
transaction can be challenged in bankruptcy, and such. 
a preference cannot in itself be impeached as falling 
withins. 53,T.P. Act. In re Moroney (2) and 120 
Ind. Cas. 645 (4), relied on. [p. 592, col. 2.) 

[Case-law referred to.] 

The question of the adequacy of the consideration will 
be relevant in a suit under s. 53 of the T. P. Act, even 
after its amendment by ‘Act XX of 1929. But to draw 
any inference of fraud, the inadequacy should be toa 
material degree. .[p. 593, col. 1.) 

The case set up by the plaintiff in the plaint as regards 
the fictitious character of the deed of gift and the other 
deeds is entirely different from the scopeofa suit 
under s. 53 of the T. P. Act, where the plaintiff has to 
accept the genuineness of the deed as an initial fact 
and has to prove that the transfer, though genuine, was 
made with a-view to defeat or delay the creditors of the 
transferor. The primary object of-an action under 
s. 53 of the T. P. Act, is to make the assets of the 
transferor available to the general body of creditors. 
If it would, then the action would in substance bean 
action under s. 53 of the T. P. Act and would have to 
be instituted by, or on behalf of, all the creditors. If it 
would not, then the action cannot be regarded as an 
action under s. 53 of the T: P. Act. The proper test 
to apply when a question of this nature is raised is to 
see whether if the plaintiffs succeed in the action, the 
property claimed in the action would be available to the 
general body of creditors. Where the plaintiff bases his 
suit upon the fictitious nature of a transfer and wants 
only to vindicate his individual and personal rights, it 
js nota suit under s. 53 and need not bein the form of 
a representative suit on behalf of, or for the benefit of 
all the creditors. 40 Ind. Cas. 242 (12), 63 Ind. Cas. 
788 (13) and 29 Ind. Cas. 497 (14), referred to. [p. 595, 
col. 2; p. 596, col. 1.] 

The rules of pleadings contained in O. VI of the Civil 
P. C., should be complied with and the practice of in- 
troducing obscure pleadings with a view to taking the 
adversary by surprise isopen to grave objection and is: 
not unoften likely to lead to grave miscarriage of justice. 
Where the parties neglect to perform their duty it is 
clearly theduty of the Court to call upon them to 
furnish definite particulars of the plea contained in their 
pleadings. [p. 595, col. 2.] 


F.C. A. against the order of the Sessions 
a Civil Judge of Lucknow; dated May 22, 
1937. l 


Messrs. Niamatullah and Rameshwar 


- Dayal, for Appellants. 


Messrs. K. N. Tandon and R. S. Kapoor, 
for the Respondant No.l. `. we 
` Mr. Suraj Sahai, for Respondent No..4. 
Judgment.—These are the defendants 
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first appeals arising out of a claim for declara- 
tion of right which has been decreed by the 
Civil Judge of Lucknow by a judgment and 
decree dated May 22, 1937. 

The plaintiff-respondent brought a suit 
claiming a declaratory decree to the effect 
that the deed of gift dated October 20, 1930, 
and subsequent sale deeds dated October 22, 
1932, December 16, 1932, and January 23, 
1935, are void and ineffective against him 
and that he is the absolute and sole owner of 
the auctioned property. The material facts 
upon which this claim was based were as 
follows:— 

-~ The plaintiff obtained a simple money 
decree on the basis of a compromise from 
the Court of the Munsif of Sitapur on July 
25, 1930, against Karim Bakhsh, defendant 
No. 1, for Rs. 750, besides costs and interest. 

Under the compromise defendant “No. 1 
was required to pay the decretal amount 
with costs and interest to the plaintiff within 
thiee months, that is to say by October 25, 
1930, failing which the plaintiff was giveh a 
right to take out execution. The money was 
not paid and the decree was transferred for 
execution to Lucknow. The plaintiff applied 
for execution by attachment and sale of five 
annas and three pies share of Karim Bakhsh 
in Muhalla Rahimganj, near Fatehganj, 
Lucknow, and himself purchased the pro- 
perty in a public auction on June 27, 1932. 
He also obtained possession through Court 
on November 2, 1932. It is stated in para. 5 
of the plaint that Karim Bakhsh, defendant 
No. 1, in order to deprive the plaintiff of his 
money, in bad faith and fraudulently, exe- 
cuted a deed of gift in respect of three annas 
and eleven pies share situate in Rahimganj 
in favour of his wife, Mst. Maryam Begam, 
defendant No. 2, on October 20, 1930 (Ex. 25) 
which is alleged to be fictitious, concocted 
and showy. The plaintiff alleged that the 
deed of gift was void against him and he was 
not bound by it. Defendant No. 2 in turn 
executed a sale-deed of the same property in 
favour of defendant No. 3, Sultan Moham- 
mad, her son-in-law, on October 21, 1932, 
and this deed is likewise fictitious, showy, 
concocted and is void and ineffective against 
the plaintiff. Itis further alleged that the 
five annas three pies share in Rahimganj was 
mortgaged with possession to Faqir Bakhsh, 
defendant No. 4, by a deed dated December 
15, 1923, (Ex. 36) in lien of Rs. 2,500, and 
he (Faqir Bakhsh) took possession of the said 
property under. a decree dated October 22, 
1926, passed by the Subordinate Judge of 
Mohanlalganj, Lucknow. 


FAQIR BUX V. THAKUR PRASAD (OUDH) 


The plaintiff approached Faqir Bakhsh for ` 
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redemption of the mortgaged property on 
April 2, 1936, but he refused to redeem the 
property. It was then that the plaintiff came 
to know for the first time that two sale-deeds 
were collnsively executed by defendant 
No. 3 Sulto Mohammad in favour of defen- 
dant No. 5, Abdul Ghafur, on December 16, 
1932, (Ex. 40) in respect of two annas share 
out of the Rahimganj property and in favour 
of defendant No. 6 Abdullah on January 
23, 1935 (Ex. 39) in respect of one anna 
share out of the same property. Defen- 
dants Nos. 5 and 6 are admittedly the sons 
of defendant No. 4, Faqir Bakhsh. These 
latter deeds are alleged to have been executed 
by defendant No. 3 Sultan Mohammad, in 
collusion with defendant No. 4, Faqir 
Bakhsh, in favour of the latter’s sons and 
were fictitious benam: and without considera- 
tion. In two redemption suits filed by Faqir 
Bakhsh and Abdullah against Karim Bakhsh 
and others in 1932 the plaintiff, who was 
made a party to the suits, was described a8 
a.mortgagee of the Rahimganj property, in 
reply whereof he filed a written statement 
dated February 23, 1934, clearly mentioning 
that he was owner by virtue of the auction- 
purchase and not a mortgagee. Despite this 
knowledge defendant No. 4, Faqir Bakhsh, 
got a fictitious deed executed on January 23, 
1935, without consideration in favour of 
Abdullah. In para. 14, of the plaint all the 
deeds, namely the deed of gift in favour of 
Mst. Maryam, defendant No. 2, the sale- 
deeds in favour of Sultan Muhammad, de- 
fendant No. 3, Abdul Ghafur, defendant 
No. 5, and Abdullah, defendant No. 6, are 
alleged to be absolutely void and ineffective 
against the plaintiff and the necessity for filing 
the suit arose against the defendants because 
they totally denied the ownership of the 
plaintiff. Paragraph 17 of the plaint may 
be considered to divide the relief for declara- 
tion into two parts, firstly a declaration that 
the gift andthe three aforementioned deeds 
are void and ineffective against the plaintiff, 
and secondly that the plaintiffis the absolute 
owner of the property in dispute. 
Defendants Nos.-1 and 2 made no defence. 
The defence of the other defendants was 
that the deed of gift was executed in lieu of 
dower debt and was a- perfectly genuine 
transaction. It was also alleged that the 
defendants had no knowledge of the execu- 
tion proceedings by the plaintiff and that the 
plaintiff never got possession of the property 
purchased by him. It waspleaded that the 
plaintiff not being in possession of -the pro- 
perty in suit, the suit for a mere declara- 
tion was not maintainable. Defendants 
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Nos. 2 to 6 were alleged to be bona fide pur- 
chasers for valuable consideration and the 
sale deeds in their favour were binding upon 
the plaintiff. The pleas of limitation and 
insuffidiency of court-fee were also raised. 
In para. 25 of the writteri statemeft filed by 
the defendants Nos. 4 and 6 it wés vaguely 
asserted that the plaintiff’s suit as it stands 
is not maintainable and is fit to be dismissed 
with costs. 

The learned Civil Judge framed issues in 
the case of which only the material ones may 
be set out below:— 

1. Did the defendant No. 1 execute the 
deed of gift dated October 20, 1930 in favour. 

- of defendant No. 2 fraudulently and in bad 


faith ? Is the deed not binding on the plain-. 


tiff as alleged in paras. 5 and 6 of the 
plaint? | 

_ 2. Did the defendant No. 2 execute the 
sale-deed in favour of the defendant No. 3 


after receiving information of the proceed-. 


ings for the delivery of possession and is it 
fictitious and not binding on the plaintiff? 


3. Is the plaintiff in possession of the pro-. 


perty in suit and is the suit for mere declara- 
tion maintainable ? : 

5. Are the defendants Nos. 2 to 6 bona 
. fide purchasers for value ? . 

' 7. Is the plaintiff not entitled to maintain 
pa “as alleged by the defendants Nos. 4 
to 6% 

On the first issue the learned Civil J udge 
held that the deed of gift was a fraudulent 
and fictitious deed executed in order to 
defeat and delay the creditors of Karim 
Bakhsh and was not binding upon the plain- 
tiff. 4 i 
. On the second issue he held that the defen- 
dant No.3 got the sale-deed effected in his 


name inspite of the knowledge of the execu-. 


tion proceedings by the plaintiff and the 
circumstances attending it were such as to 
lead him to infer that it was a fictitious 
document and therefore not binding upon 
the plaintiff. ; 

`, On the 3rd issue he held that the plaintiff 
being in constructive possession, the suit for 
a mere declaration was maintainable and 
no extra relief for possession was necessary. 
. On the 5th issue he held that none of the 


defendants Nos. 2 to 6 was a bona fide pur- 


chaser for value. i < 
| On the 7th issue he held that the suit ‘was 
maintainable inspite of the fact, that it was 
brought by the plaintiff in his individual 
capacity and not on behalf of all the credi- 
tors. -> . ae arte D S 
The pleas of court-fee and limitation were 
not pressed. ng 
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_ The result was thatthe suit for the decla- 
ration was decreed and’ the deed of gift and 
the three sale deeds were declared to be ficti., 

„tious and fraudulent- documents and not 
binding upon the plaintiff: 

Two appeals were brought against the 
aforesaid judgment and decree. Appeal 
No. 102 of 1937 is by Faqir Bakhsh, defend- 
ant No. 4, and his two sons,’ defendants 
Nos. 5 and 6; while Appeal No. 103 of 1937 
is by Sultan Muhammad, defendant No. 3. 
Both these appeals will be disposed of by one 
judgment. : 

The following questions have been argued 
before us on behalf of the defendants-appel- 
lants. x 

(1) That the deed of gift was executed in 
lieu of the dower debt of Mst. Maryam 
Begam, which was due and. subsisting at 
the time of the execution of the gift, namely, 
October 20, 1930, that the deed was genuine 
and was not fictitious or fraudulent, and 
further that the three sale deeds were genu- 
Tesdesds and were not fictitious or fraudu- 

ent. : 

(2) That the suit as framed is neither in 
form nor in substance a suit under s. 53 of 
the T. P. Act and that even if it were 
assumed to be one under that section, no re- 
lief under that section could be granted to 
the plaintiff. | 

(3) That the plaintiff not being in actual 
or constructive possession of the property 
was not entitled to maintain the suit for a 
mere declaration under s.42 of the Specific 
Relief Act. 

(4) That the defendants were in any 
event bona fide purchaser for value. | 

The first question that arises for determi- 
nation before us is whether the deed of gift 
executed by Karim’ Bakhsh in favour of 
his wife Mst. Maryam Begam, was fictitious 
or genuine. It is clear that the gift was 
made in lieu of dower debt of Rs. 1,000. The 
plaintiff denied the amount of the dower 
but the learned Civil Judge found that the 
dower of Mst. Maryam was Rs. 1,000. The 
deed recites that the parties _wére married 
thirty years ago and the dower debt was due 
‘from the husband. It wasingeniously argu- 
ed on behalf of the plaintiff-respondent that 
there was no proof that the whole of the 
dower was prompt and that in the absence 
‘of any evidence that the whole dower was. 
prompt it must be held that the dower was. 
partly prompt and partly deferred. The 
learned Civil Judge rejected this contention. 
and we agree with him. As we have already 
stated, the deed of. gift itself recites. the 
amount of Rs. 1,000 as dower debt due from 
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Karim Bakhsh to Mst. Maryam Begam. 
This by itself indicates that unless the whole 
dower was prompt it could not have been 
stated in the deed to be due as deferred 
dower is not due until dissolution of mar- 
tiage either by death or by divorce. There 
is also the evidence of Mst. Maryam: Begam, 
which shows clearly that she had been de- 
manding the entire dower debt of Rs. 1,000. 
This demand could not have been made 
until the whole dower was prompt. The 
learned -Civil Judge found that the dower 
had really been paid off by Karim Bakhsh 
to his wife long before the deed had been 
executed. He, however, conceded that if 
the dower debt had not keen paid then the 
husband would not have been guilty of any 
fraud in transferring the property by means 
of the gift in lieu of dower debt.” He says 
that 

“There can be no doubt that if the dower had really 
remained due nobody could have stopped defendant 
No. lfrom paying it off by making a gift of the pro- 
perty, and in that case his wife would have been a 
creditor, and no doubt preference shown by him toone 
creditor would not have been tantamount to fraud. 
That would have been merely a piece of family policy.” 


In support ofthis finding that the dower 
debt must really have been paid off before 
the execution of the deed of gift the learned 
Civil Judge relied upon the evidence on the 
plaintiff (as P. W. No. 10) who stated that 
he had heard from one Nathuni, the hus- 
band of the sister of Karim Bakhsh, and one 
Hafiz Ahmad Husain, the son-in-law of Mst. 
Maryam, that her dower’ debt had been 
paid, and some circumstantial evidence to 
which reference will be made hereafter. 
Nathuni, according to P. W. No. 10, told 
him about the payment of the dower during 
the pendency of the suit. P. W. No. 10states 
that he saw him in Court. 
Husain told the witness some time in 1934 
or 1935. Hafiz Ahmad Husain is also admit- 
tedly alive. We are of opinion, that the 
evidence of P. W. No. 10 based upon the 
alleged statements of Nathuni and Hafiz 
Ahmad Husain is manifestly hearsay and 
is inadmissible in evidence. The plaintiff 
raised no plea in the case thatthe deed of 
gift was not genuine because the dower due 
to Mst. Maryam had been paid long before 
the execution of the gift. If the “plaintiff 
really wanted to produce evidence in sup- 
port of the payment of the dower, it was 
his bounden duty to have produced Nathuni 
and Hafiz Ahmad Husain, who are alleged 
to have conveyed to him the information on 
the point. We must, therefore, eliminate 
from consideration the hearsay evidence 
referred to by the plaintiff in his evidence as 
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P. W: No. 10. It also appears that Mst. Maryam 
who was examined. in the case stated that 
her dower debt had not been paid till her 
husband transferred the property by means 
of the gift in lieu of her dower. She was 
not crosséxamined on this point and we 
cannot, th¥refore, but hold that the evidence 
about payment of dower before the execu- 
tion of the deed of gift is completely lacking. 
We are not prepared to agree with the 
learned Civil Judge that as soon as the 
plaintiff in the witness-box stated that two: 
living witnesses gave him information about 
the payment of the dower long before the 
execution of the gift, it became ‘the bounden 
duty of the defendants to produce those wit- 
nesses in rebuttal. The burden of proving 
the payment of dower clearly lay upon the 
plaintiff and this burden cannot be held to 
have shifted on to the defendants by the 
mere statement of the plaintiff disclosing 
two living persons as the source of his know- 
ledge. 

The circumstantial evidence relied upon 
by the learned Civil Judge is to the effect 
that as the parties were married 40 years. 
ago and the dower was demanded on a num- 
ber of occasions, there is no reason why it 
should not have been paid long before the 
execution of the deed of gift. “Another cir- 
cumstance which has been greatly pressed 
upon our notice is that on different occasions 
Karim Bakhsh came by large sums of money 
which he borrowed, and he should have dis- 
charged the dower debt of his wife out of 
those moneys. The third circumstance 
alleged in this connection is the execution of 
the deed just a few days before the period of 
time allowed under the compromise decree- 
expired. We have given due weight to these 
consideraéions but we donot think that either 
of these circumstances constitute a valid and 
adequate ground for raising a presumption. 
that the dower debt must “have been paid 
long before the execution of the deed _of 
gift. The deed of gift, which was executed. 
in 1930, mentions that the parties had been 
married thirty years ago. The learned 
Judge is wrong in stating that they were 
married 40 years ago. Although prompt 
dower, according to Muhammadan Law, is 
payable immediately on demand, yet our 
experience about Muhammadan families. 
shows that in a large majority of cases it is. 
rarely demanded and is rarely paid; in. 
practice a Muhammadan husband generally. 
gives little thought to the question of paying 
dower to his wife save when there is domestic 
disagreement, or when the wife presses for 
payment upon the husbands embarking: 
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upon a course of extravagance and indebted- 
ness without making. any provision for her. 
Lapse of time since marriage raises no pre- 
sumptien'in favour of payment of dower. 
That Karim Bakhsh may have keen in 84 
position to pay the dower debt of, his wife, 
does not necessarily lead to the inference 
that he actually paid it; nor can the mere 
circumstance, that Karim Bakhsh paid the 
dower by means of the execution of the deed 
of gift only a few days before the time 
allowed under the compromise decree ex- 
pired, throw any doubt upon such payment. 
At best his conduct may amount to an 


attempt to save the property from the hands’ 


of the creditors and to prefer paying the 
-dower debt of his wife against the debts of 
his other creditors. 7 

Having given our best consideration to the 
case,.we have no hesitation in arriving at the 
conclusion that the dower debt of. Mst. 
Maryam was due and subsisting at the time 
of the execution of the deed of gift in’ 1930 
and it was paid only by means of the deed 
of giftin her favour. The finding of the 
learned Civil Judge on this point cannot. 
therefore, be upheld. 


“Lf the deed be upheld as a genuine gift, it 
‘follows that the sale deed executed by Mst. 
Maryam in favour of her son-in-law, Sultan 
Muhammad, was perfectly „valid, and simi- 
larly sale-deeds by Sultan Muhammad in 
favour of defendants Nos. 5 and 6, Abdul 
Ghafur and Abdullah are equally valid. In 
this view of the matter the auction purchase 
‘made by the plaintiff on June 27, 1932, con- 
ferred no title upon him. 


The next question that arises for conside- 
-ration in this connection however is, that the 
transfer under the deed of gift cchtravenes 
the provisions of s. 53 of the T. P. Act. 
Here again, we must express our dissent 
from the finding arrived at by the learned 
€ivil Judge. The following observations of 
‘Lord “Wrenbury in Musahar Sahu v. 
Hakim Lal (L. R. 43 I.A, 104) (1) provide 
in our opinion, a sufficient answer to the 
argument raised with reference to s. 53 of 
the T. P. Act: i 

«As matter of law their Lordships take it to be a 
clear that in a case in which no considération of the 
law of bafikruptey or insolvency applies there is nothing 
to preventa debtor. paying one creditor in full and 
leaving others unpaid although the result may be the 
rest of his assets will be insufficient to provide forthe 

ayment of the rest of his debts. The law is, in their 
Ta dehipe opinion, rightly stated by Palles, C. B. In 

(1) 43 I A 104; 32 Ind. Cas. 343; 30 ML J 116; 3 L 
W 107; 20 CW N 393; 14 AL J 198; 1916) 1 MWN 
198; 19M LT 203; 23 C LJ 406; 18 Bom. L R 198; 43 
O521;AIR1915PC1l@C. > - kD 
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re Moroney (1881, L. R. 21 Ir. 27, 62) (2) where he says: 
‘The right ofthe creditors, taken as a whole, is that all 
the property of the debtor should be applied in payment of- 
demands of them or some of them, without any portion of 
eit being parted with, without consideration or reserved or 
tetained by the debtor to their prejudice. Now it fol- 
lows from this, that security given by a ‘debtor to one 
creditor upon a portion.of or upon all his property 
(although the effect of if, or even the interest of the 
debtor in making it, may beto defeat an expected exe- 
cution of another creditor) is not a fraud within the 
statute: because notwithstanding such an act, the 
entire property remains available for the creditors or 
some or one of them and as the statute gives no right 
to rateable distribution, the right of the creditors by 
such act is not invaded or affected. 

The transfer which defeats or delays creditors is not 
an instrument which prefers one creditor to another, 
but an instrument which removes property from the 
creditors to the benefit of the debtor. The debtor must 
not retain a benefit for himself. He may pay one 
creditor and leave another unpaid : Middleton v. Pollock 
(1876, 2 Ch. D 104, 108) (3). So soon as it is found 
that the transfer here impeached was made for ade- 
quate consideration in satisfaction of genuine debts, and 
without reservation of any benefit to the debtor, it fol- 
lows that no ground for impeaching it lies in the fact 
that the plaintiff who also wasa creditor was a loser 
by. payment being made to this preferred creditor— 
thef's being in the case no question of bankruptcy.’”” 

This statement of law was approved by 
their Lordships of the Judicial Committee in 
Ma Pwa May v. S. R. M. M. A. Chettyar 


Firm (L. R. 56 I. A. 379) (4). Their Lord- 
ships added :— 

“A debtor is entitled to prefer a creditor, unless the 
transaction can be challenged in bankruptcy, and such a 


ear as cannot in itself be impeached as falling with- 
in s. 98.” 


In Bansidhar v. Nawab Jahan Begam 
(1937 O. W, N. 1176) (5) a debtor executed 
a deed of giftin favour of his wife in lieu 
of her dower debt and .it was found that 
the dower debt had not been paid and re- 
mainéd due at the time of the execution of 
the deed of gift and also that. the amount 
fixed for dower was Rs. 40,000 but the pro- 
perty forming subject of the gift was worth 
Rs. 8,000. It was held that the transfer in 
question was genuine and that it was not 
possible to say that the debtor had retained 
any benefit for himself or that the object of 
the transfer had been to remove the property 
from the creditors for the benefit of the 
debtor, but that it was a case merely of one 
creditor being preferred to another and con- 
sequently the transfer in question did not 
offend against the provisions of s. 53 of the 
T. P. Act. 


(2) (1888) 21 Ir. 27 (62).. ` - 

- (3) (1876) 2 Ch. D 104 (108); 45 L J Oh. 293. 

(4) 56 I A 379; 120 Ind. Cas. 645; A I R1929 P O 
279; 30 L W 481; 34 CWN 6;6 O W N 869; 7 R624 
(1929) M W N 941; Ind. Rul. (1930) P C 5;510 L J 
2 Bom. L R 117; 58 M LJ 59; (1930) A L-J 533 

(5) 1937 O W N-1176; 171-Ind. ‘Cas. 887;10 R O 142 
(2); 1937 OL R 576; ATR 1938 Oudh 44. ` = 
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A similar view was taken in Pandit Ram 

Ratan Lal v. Akhtari Begam (1939 O. 
A. 375) (6) which was a case of a sale deed 
executed by a husband in favour of his wila 
in lieu ofher dower debt. The transferee was 
‘also held tobe a bona fide transferee for con- 
sideration. 
- In Razina Khatun v. Abida Khatun (1936 
All. L. J. 1328) (7) it was held that where a 
Muhammadan husband transfers certain pro- 
perty to his wife in satisfaction of the 
prompt dower debt due to her and the trans- 
action of sale is a genuine one, it is not open 
to the other creditors of the husband to 
avoid the transaction merely on the ground 
that the effect of it was to give preference to 
one creditor over the others, even though it 
be shown that this was a fact known to the 
wife (transferee). Inacase of such fraudu- 
lent preference the proper remedy of the 
other creditors, if there is not sufficient pro- 
perty left to méet their claims. is to ap- 
proach the insolvency Court within two 
years of the transfer and get the debtor 
adjudicated an insolvent, in which case they 
would be placed on the same footing as the 
preferred creditor and the transfer would 
be avoided by the insolvency Court. 

Another ground urged on behalf of the 
plaintiff-respondent is that the gift is fraudu- 
lent because it was executed in lieu of a 
grossly inadequate consideration, the value 
of the property being much greater than the 
amount of the dower debt. Under the old 
unamended s..53 of the T. P. Act it was laid 
down :— . 4 

“Where the effectof any transfer of immovable pro- 
perty isto defraud, defeat or delay any such person, 
and such transfer is made gratuitously, or for a grossly 
inadequate consideration, the transfer may be pre- 
samed to have been made with such intent as afore- 
sald, r 

This paragraph does not however, find a 
place in the new s. 53 introduced by the 
Amendment Act (XX of 1929). Asa matter 
of fact the question of adequacy of considera- 
tion is not material in view of the nature of 
the issue which was framed in the case, 
namely whether fhe transaction. was fictitious 
or genuine. Although the old section does 
not in terms apply to the case, yet the ques- 
tion of the adequacy ofthe consideration 
will be relevant ina suit under s. 53 of the 
T., P. Act. 


Upon the merits, however, we are satisfied 


that this is not a case in which the property: 


converted by the deed of gift was transfer- 


(6) 1939 O A 375; 181 Ind. Cas. 181; 19390 WW 
398; 1939 O L R 241; A I R 1939 Oudh 230; 14 Luck. 
621: 11 R O 287. 

(7) (4936) A L J 1328; 166 Ind. Cae. 619; A IR 1937 
All. 39; 1937 A L R 58; 9R A 427; I L R 1937 All, 153. 
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ręd for a grossly inadequate consideration 
so as to justify an inference of fraud. 

In order to ‘determine this matter we shall 
have to refer in some detail to the history of 

*this property. One Khuda Bakhsh died in 
1895 leaving a number of daughters from his 
two wives and three sons, Rahim Bakhsh, 
‘Karim Bakhsh and Nabi Bakhsh., On Feb- 
ruary 12, 1904, all the heirs of Khuda 
‘Bakhsh, including Karim Bakhsh defendant 
No. 1, mortgaged the shares inherited by 
them in Rahimganj property to the Maharaja 
‘of Balrampur for Rs. 20,000 (vide Ex. 34). 
Each of the three brothers owned four annas 
10-13/44 krant share of their father in this 
property. On September 20, 1920, the three 
sons executed a sale deed of a portion of the 
Rahimganj property, designated as Block B 
by the Commissioner’s report (Ex. 47) in 
favour of one Murlidhar and paid off the 
mortgage debt due to the Maharaja of Bal- 
rampur under Ex. 34. ‘The daughters were 
not parties to this sale deed. They however 
executed indemnity bond in favour of Murli- 
dhar agreeing to charge their sharein the 
property designated as Block A, if any por- 
tion of the property sold to Murlidhar by 
their three brothers went out of his posses- 
sion. Murlidhar obtained a decree for 
Rs. 8,386-3-6 against the three sons on the 
basis of the security bond which’ encumbered 
their share in Block A. Rahim Bakhsh died 
on December 8, 1923, and the share of 
Karim Bakhsh was therefore augménted ta 
5 annas 6 pies 14-55/352 -krants. This share 
was, however, reduced to 4 annas, 14 55/359 
krants as a-result of the debts left by 
Rahim Bakhsh. This latter share stood 
charged with the following encumbrances :— 

(I) Karim Bakhsh was lable to pay his 
proportionate one-third share in the decretal 
amount of Rs. 8,386, due from all the three 
sons. This share came to Rs. 2 795-54. i 

. (2) On December 15, 1923, Karim Bakhsh 
mortgaged his entire share to Faqir Bakhsh, 
defendant No. 4, for Rs. 2,500 at’ one per 
cent. per mensem compoundable monthly 
(wide Ex. 36). The mortgagee was entitled 
to take possession of the mortgaged property 
if the principal was not paid within’ one 
year. Faqir Bakhsh took ‘possession of the 
mortgaged property on October 22, 1926, 
(Ex. 37). The mortgage money ‘due to Faqir 
Bakhsh up to the date of his possession came 
to Rs. 3,506-3-3. - 

(3) On October 2, 1926, Karim Bakhsh 
made a simple mortgage in favour of Thakur 
Prasad for Rs. 900 as two per cent. per 
mensem with six monthly rests of his entire. 
share alongtwith a certain house in Sitapur. 
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The amount due to Thakur Prasad up to the 
date of the gift in favour of Mst. } Maryam 
Begam namely October 20, 1930, came to- 
Rs. 1,253-18. 

(4) On June 26, 1929, Karim Bakhsh 
taht cia his share to Abdullah @lefendant 

No. 6), son of Faqir Bakhsh, fn lieu of 
Rs. 1,000, at one per cent. per mensem. 
Abdullah obtained a decree against Karim 
Bakhsh for Rs. 1,582-11-6 on March 10, 1932, 
(Ex. 40). The interest on the principal sum 
secured by Karim Bakhsh up to the date 
of gift however, came to Rs. 1, 160 approxi- 
‘mately. 

The total amount of the EET ances 
upon the four annas share came to 
Rs. 8,715-5-7. The property conveyed by thè 
gift was, however, three annas and 11 pies 
only. The proportionate amount of the en- 
cumbrances on one pie share approximately 
amounts to Rs. 181, and after deducting the 
sum from the- total amount of the encum- 
brances, the, balance of the encumbrances 
came to Rs. 8 034 approximately upon the 
share of three. annas and 11 pies. To this 
may be added the sum of Rs. 1,000 which 
was the consideration of the deed of gift. 
Thus the total amount of encumbrances came 
to Rs.-9,534 approximately. As regards the 
value of the property, we find that Sultan 
Mohammad sold one anna share to Abdullah 
for Rs. 2,400 on January 23, 1935, free from 
encumbrances. The value of the entire four 
annas share will therefore amount to 
Rs. 9,600. It will thus appear that although 
the deed of sift was executed in lieu of the 
dower debt ‘of Rs. 1 000 only, the encum- 
brances existing upon the property, which 
the donee was bound to discharge, came upto 
Very nearly the value of the property ‘com- 
puted according to the sale deedeexecuted 
by Sultan Mohammad in favour of Abdullah. 
We therefore, hold that the consideration 
for the deed of gift, far from being grossly 
inadequate, represented the full-value of the 
property. This circumstance, therefore, 
affords no justification for the inference that 
the transfer by way of gift was fraudulent 
within the meaning of s. “58 of the T. P. Act. 

Even if the valug of the. property on any 
other computation had been greater than the 
consideration of the deed of gift, we do not 
find any satisfactory evidence on behalf of 
the plaintiff-respondent to show that the in- 
adequacy of the consideration in the present 
case was to any material degree. 

In Labhu Ram v. Charnu Fauju (A.I. R. 
1929 Lahore, 409) (8), it was held that the tran- 


(8) AI R 1929 Lah. 409; 116 Ind. Cas. 317; 30 PLR 
306;11 Lah. L J 251; Ind. Rul. (1929) Lah. 493. 
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sfer which defeats or delays creditors is not 
an instrument which prefers one to the other 
but an instrument which -removes property 
from the creditors for the benefit of the 
“debtor. This is true eyen though the debtor 
intended to defeat the claims of the other ` 
creditor and the transferee had knowledge 
of this, if his only purpose was to secure pay-: 
mènt of his own debt, and the property is 
not worth materially more than his debts., 
The cases relied upon by learned Counsel 
on behalf of the plaintiff, Aming Begam v. 
Sheo Prasad (8 O. W. N., 794) (9) and Hash- 
mat Begam v. Mohan Lal (1937 O. W. N 391) 
(10) and Mohammad Haider Kazmi v. 
Pri ance a Jah Zahid Ali Mirza (1938 
O. W. N., 922) (11), are clearly distinguish- 
able a the facts. 
_ Our finding therefore, is that the deed of 
gift in favour of Mst. Maryam Begam was a 
genuine deed and not a fictitious deed. We 
also find that the transfer under that deed 
was not fraudulent and did not offend 
against the provisions of s. 53 of the T.P. 
Act. Our conclusion is the same in respect 
of the three subsequent sale deeds, referred 
toabove. As regards the-second point, it 
may be pointed out that the defendants have 
nowhere specifically raised the question that | 
the suit was not properly framed under, 
s. 53 of the T. P. Act, and that it was not 
filed by the plaintiff in a representative capa- 
city on behalf of and for the benefit of other. 
creditors. Paragraph 25 of the written state- 
ment of defendants Nos. 4 and 6, which we 
have quoted above, is too vague and too 
general to indicate what was meant by the 
defendants and strangely enough no attempt 
was made on behalf of the plaintiff to seek a 
clarification of the plea contained in para. 25 
of the written statement nor did the Court 
care to ascertain from the defendants as. to 
the exact scope of the aforesaid plea. Issue 
No. 7 does not specify what is the allegation | 
of defendants Nos. 4 and 6 upon which the 
plaintiff is not entitled to maintain the suit. 
There were no oral pleadings before the 
Court on the date of the. issues, and as a 
matter of fact, no facts had been alleged by 
the defendants in para. 29 of the written 
statement upon which the plea of non-main- 
tainability. of the suit was based. If the 
parties neglected to perform their duty, it 
was clearly the duty of the Court to have 
called upon the defendants to furnish definite 


- (9)8 OWN 794; 134 Ind. Cas. 415; A I R 1931 Oudh 
314, Ind. Rul. (1931) Oudh 367. 

(10) 1937 O W N 391; 168 Ind. Cas. 53; 1937 0 LR 
199; AIR 1937 Oudh 349; 9 R 0438. 

(11) 1938 O W N 922; 177 Ind. Cas. 611; 1939 OLR 
433; 11 R O 60; AIR 1938 Oudh 230. 
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particulars of the plea contained in para. 25 
of the written statement. 
ted that the rules of pleadings contained in 
O. VI of the Civil P. C., have not been compli- 
ed with in this case and we cannot help observ- 
ing that the practice of introducing obscuré 
pleadings with a view to taking the adver- 
sary by surprise is open to grave objection 
and is‘not wnoften likely to lead to grave 
miscarriage of justice. From the finding 
recorded by the learned Civil Judge on Issue 
No. 7 it appears that the plea under s. 53 of 
the T. P. Act was raised in course of the 
argument. The learned Civil Judge rightly 
points out thatit was not specifically pleaded 
in the written statement and he was not pre- 
pared to allow it at the time of the argu- 
ments as it took the plaintiff unawares. The 
learned Judge does not: realise that his fail- 
ure of duty to clarify pleadings imposed 
upon him by law itself contributed to the un- 
fortunate result. Apart from the fact that 
the defendants did not definitely raise the 
question that the suit was not properly fram- 
ed as contemplated by s. 53 of the T.'P. Act, 
the plaintiff cannot succeed in avoiding the 
transfers on the ground that they had been 
made with intent to defeat or delay the cre- 
ditors of the transferor unless he succeeds 


in showing that the transfers, although’ 


genuine, were fraudulent within the mean- 
ing of the section. Here again we regret to 
note that we do not find any specific: allega- 
tions in the plaint that the transfers impugn- 
ed had been made with a view to defeat or 
delay the creditors. Reference has been 
made on behalf of the plaintiff-respondent to 
paras. 5, 8, 13, 14 and 17 of the plaint. We 
do not find a single assertion in any of these 
paragraphs to the effect that the transfers 
"were made with a view to defeat or delay the 
creditors of Karim Bakhsh. The words 
“fraudulently” and “in bad faith” have no 
doubt been used in para. 5 of the plaint but 
the particulars of the fraud are nowhere men- 
tioned. No fraud against the creditors is 
pleaded anywhere in the plaint. -Through- 


out the plaint the plaintiff has tried to em-’ 


phasizé that these documents were fictitious 
and paper transactions and were not genuine; 
in other words no title passed under these 
deeds. Ifthe deed of gift is proved to be 
collusive and fictitious, it is clear| that it 
never took effect and subsequent sale deeds 
are of no legal effect. Karim -Bakhsh re- 
tained the ownership of the property| and in 
that view of the matter the plaintiff’s title 
to the property by virtue of the auction pur- 
chase must be held to be unassailable. If, 
however, the deed of gift -is proved to be 


t 
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genuine and not fictitious, the validity of the, 
subsequent deeds will not be affected and the 
plaintiff will be at once out of Court. It. 
must also be clearly understood that the 
cAse set up,by the plaintiff in the plaint as 
regards the fictitious character of the deed 
of gift and the other deeds is entirely differ- 
ent from the scope of a suit under s. 53 of 
the T. P. Act, where the plaintiff has to 
accept the genuineness of the deed as an 
initial fact and has to prove that the trans- 
fer, though genuine, was made with a view 
to defeat or delay the creditors of the trans- 
feror. This distinction was clearly empha- 
sised by their Lordships of the Judicial Com- 
mittee in Mina Kumari Bibi v. Bijoy Singh 
Dudhoria (L. R. 441. A. 72) (12) where it 
was observed :— 
“First then, as to the . alienation in favour of the 
plaintiff being, as it is termed in the respondent’s case, 
collusive and fictitious. It is there alleged that judg- 


ment, Chhatrapat Singh, was, and always remained 
the real owner of the properties in dispute.’” 


Strictly this means that the transaction 
was benamiand not that it was a fraudu- 
lent transfer within the meaning ofs. 53 of 
the T. P. Act. The differénce is distinct, 
though itis often slurred. To the sugges: 
tion that the transaction was benami a com- 
plete answer is furnished by the admission 
that the judgment-debtor owed the plaintiff 
the amount stated to be the consideration for’ 
the sale deeds and more. And even if the 
case for the decree-holder be treated as rais- 
ing the further plea of a fraudulent transfer, 
this same admission operates strongly in the 
plaintiff's favour. The plaintiff in para. 17 
of the plaint does not allege that the transfers 
are voidable at the instance of the creditors 
and they should therefore be set aside, and 
the property should be sold for satisfaction 
of his decretal-debt. On the other hand, he 
asserts that- thèse transfers are void; and 
consequently he should be -declared to be the 
owner of the property. - feet 
` We have no doubt in our mind that the 
plaintiff’s suit as framed is not one under 
s. 53 of the T. P. Act. There is no indi- 
cation in the plaint or elsewhere that the 
suit was filed on behalf of or for the be- 
nefit of other crediters. @n the other hand, 
there-is every indication in the averments 
of the plaint, to which we have already re- 
ferred, that the plaintiff wanted to vindicate 
his personal and individual rights, and not 
the rights of other creditors. The plaintiff 
claimed title to the property onthe ground 


(12) 44 I A 72; 40 Ind, Cas, 242; 1 PL W 425;5L W 
711; 32ML J 425; 210 WN 585; 21 MLT 344; 15 A 
L J 382; 250 L J508; 19 Bom. LR 424; (1917) MW N 
473; 44 C 662 (P O). ETR f 
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of the auction purchase. If the plaintiff 
succeeds in his action and obtains a declara- 
tion of title in his favour, that declaration will 


net advance the cause of the creditors, as there | 


will be no property available to them for 
the satisfaction of their claims. Form No.13 
Appendix D, of Sch. I of the CivA P. C. is 
the form of the decree to be prepared in a 
case under s. 53 of the T. P. Act to set 
aside a transfer in fraud of creditors. The 
form is as follows:— : 


“No. 18. 
Decree to set aside a Transfer in Fraud of Creditors. 


Title.) 
It is hereby declared that the dated the 
19 and made between 


day of , 

an E is void 
as against the plaintiff and all the other creditors, ifany, 
of the defendant.” 

Having regard to the reliefs claimed in 
the suit, it cannot be contended with ary 
show of reason that the suit is one under 
s. 53 of the T. P. Act and no decree has 
been sought by the plaintiff to the effect that 
the transfer is void as against him and all 
the other creditors, if any, of the defendant. 

It has been held that the primary object of 
an action under s. 53 of the T. P. Act is to 
make the assets of the transferor available to 
the general body of creditors. If it would 
then the action would in substance be an 
action under s. 53 of the T. P. Act and would 
have to be instituted by, os on behalf of, all 
the creditors. Ifit would not, then the action 
cannot be regarded as an action under 
s. 53 of the T. P. Act. The proper test to 
apply when a question of this nature is raised 
is to see whether if the plaintiffs succeed in 
the action, the property claimed in the action 
would be available to the general body of 
creditors. (Vide Sri Thakurji v. Narsingh 
Narain Singh, (A. I. R. 1921 Patta 53) (18) 
and Vasudeo Raghunath Oka v. Janardhan 
Sadashiv Apte, (I. L. R. 39 Bom. 507) (14). 

Applying this test to the present case, we 
are quite clear in our mind that the present 
suit is not one under s. 53 of the T. P. Act. 
- Before the passing the T. P. (Amendment) 
Act (XX. of 1929) there was a conflict of 
opinion between the Calcutta and the Bombay 
High Courts on the one hand and the Madras 
High Court on the other hand on the question 
whether a suit to set aside the transfer on 
the ground that it was made with the intent 
to defeat or delay the creditors should be 
brought on behalf of all the creditors or whe- 
ther itis competent to any one of the creditors 


(13) A IR 1921 Pat. 53; 63 Ind. Cas. 788; 6 PL J 48; 
2 È L TI. 

(14) 39 B 507; 29 Ind. Cas. 497; 17 Bom. L R 
599; A I R 1915 Bom. 89. 
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to institute such a suit. The Calcutta and 
the Bombay High Courts were of opinion that 
the suit should be a representative suit to be 
brought on behalf of all the creditors while: 
the Madras High Court was of opinion that 
the suit could be instituted by a single 
creditor. The practice of the Calcutta and 
the Bombay High Courts was also in 
accordance with Form No. 13 of Appendix D 
of Sch. I of the Civil P. C. The Legislature 
gave statutory recognition to the view of the 
Calcutta and Bombay High Courts by enact- 
ing para.4 ofs. 53 (1) of the T. P. Act, 
which is as follows: f 

“A suit instituted by a creditor (which term in- 
cludes a decree-holder whether he has or has not applied 
for execution of his decree) toavoid a transfer on the 
ground that it has been made with intent to defeat or 
dealy the creditors of the transfer, shall be instituted on 
behalf, or for the benefit of, all the creditors.” 

We have already held that the plaintiff's 
suit was not a representative suit intended 
for the general body of the creditors, but 
we do not desire to press into service 
this point against the plaintiff as the defen- 
dants themselves are to blame for not 
putting forward their objection to the main- 
tainability of the suit on this ground defini- 
tely in their pleadings. 

Assuming the suit to be one under that 
section we are of opinion that it is not possible 
for us to grant any relief to the plaintiff 
under that section as it is wholly inconsistent 
and irreconcilable with the relief claimed by 
him in the suit. 

Coming to the third point we find that the 
defendants Nos. 4 and 6 asserted in para. 9 
oftheir written statement that the defen- 
dant No. 4 did not get actual possession for a 
portion of the mortgaged property inspite of 
getting a decree for recovery of mortgagee’s 
possession. We also find from the evidence ' 
of Maryam Begam that she got possession 
over two shops after the gift in her favour. 
She says that the defendant No. 4 was a 
mortgagee in possession before the date of 
the gift and that she obtained possession of 
a certain shop and a house occupied by the 
tenants who paid rent to her. We accept 
this evidence as true. Sultan Mohammad, as 
D. W. No. 1, has also stated that after the 
deed of gift Mst. Maryam Begam got posses- 
sion over the shop occupied by Mohan tenant 
and that she was already in possession of 
the house. He further says that Mst. Maryam 
Begam could not obtain possession of the 
entire property gifted, as it had been mort- 
gaged with possession to Faqir Bakhsh. 
The plaintiff obtained formal delivery of 
possession on November 4, 1932, after the 
auction purchase. There is no evidence that 
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he obtained actual possession of the pro- 
perty. In these circumstances it was open 
tothe plaintiff to ask for a further relief 
either of possession .or redemption before 
he was entitled to a declaration under s. 42 
of the Specific Relief Act. The proviso to 


that section clearly lays down : 

“Provided that no Court shall make any such declara- 
tion where the plaintiff, being able to seek further 
relief than a mere declaration of title,omits to do so.” 


The learned Civil Judge admits that Faqir 
Bakhsh being the mortgagee of the property 
was in physical possession, but he holds that 
the plaintiff was in constructive possession 
and could, therefore, maintain the suit for 
declaration. There is absolutely no evi- 
dence on the record to show that the plaintiff 
was in possession through his agents or 
tenants paying rents to him. Itis difficult 
to see in what way the plaintiff was in con- 
structive possession. Wedonot agree with 
the finding of the learned Civil Judge on this 
point and hold that the plaintiff was not 
entitled to maintain the suit for a mege 
declaration. | 

The decision in M. Fariduddin Ahmad v. 

Murtaza Ali Khan (1935 O. W. N. 1071) (15) 
referred to on behalf-of the plaintiff-res- 
pondent has no application to the present 
case. There it was held that as it was im- 
possible for the plaintiff to sue for posses- 
sion without having the Privy Council decree 
set aside, and it was not open to the Court to 
set aside such a decree, no further relief need 
have been claimed. 
- The last point which has been urged 
before us on behalf of the defendants-appel- 
lants, is covered by Issue No.5 inthe case, 
namely, whether the defendants Nos. 2to 6 
are bona fide purchasers for value. It has 
been contended that the transferees had no 
reason to consider the gift in favour of Mst. 
Maryam Begam otherwise than as genuine, 
that they paid value for the transfers as will 
appear from the recital of the considerrtions 
set out in the respective deeds in their names 
and that the fact that the plaintiff was taking 
proceedings in execution In pursuance of 
his decree did not affect the matter. Having 
regard to the findings at which we have 
arrived upon the principal points in the case 
we donot consider it necessary to express 
any opinion on this point. 

For the foregoing reasons: we allow the 
appeals, set aside the judgment and decree 
of the trial Court and dismiss the suit with 
costs throughout. ` , 

Appeal allowed.:. 


D. 5 
._ (15) 1935 O W N 1071; 158 Ind. Cas. 338; 1935 O L 
-R 574; 8 R O 88; A I R 1936 Oudh 67. 
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- * RANGOON HIGH COURT | . 
First Appeals Nos. 49 and 50 of 1940 
December 16, 1940 
ei ROBERTS, C. J. AND DUNKLEY, J.” | 
U ZA WTIPALA— APPELLANT - 
versus 


8 
U THATDAMA—ResponDENT - 


Burmese” Buddhist Law— Ecclesiastical law 
Sanghika kyaungdaik—Election of presiding monk 
—Majority of Sangh expressing desire to elect certain 
monk—Election, if valid—Death of owner of Pogga- 
lika property—Effect—Owner of Poggalika property 
executing deed, declaring property to be dwithan- 
taka of himself’ and other person—Registration, 
necessity of—Res judicata—Suit for possession by monk 
as representative of Sanghas of Kyaungdaik, dis- 
sarc eae hadi suit as presiding monk, if bar- 
red, 

Where the majority of the Sangha did desire that 
a monk should be elected presiding monk of Sanghika 
Kyaungdaik and'so expressed their will at the meeting, 
then it must beheld that he was validly elected. [p. 
599, col. 2.] 

On the death of owner of Poggalika property. the 

roperty becomes Sanghika property. 168. ae Cas. 
367 (3), relied on. É . 

A deed by the owner of Poggalika property declar- 
ing the property to be dwithantaka., property of himself 
and some other person is the creation of an interest in 
immovable property and, therefore, it must be regis- 
“tered under the provisions of s. 17 (1) (b), Regis. Act. 
45 Ind. Cas. 926 (4), relied on.. (p. 600, col. 1.] 

Where a suit for possession by a monk as represen- 
tative of the Sanghas of Kyaungdaik is dismissed, a 
subsequent suit by him for possession in the capacity 
of a presiding monk is not barred by res judicata. 
[p. 508, col. 1.) ` ek 


F. As. against the decrees of the District 
Court, Bassein, dated January 16, 1940. 


. Mr. U Hla Tun Pru, for the Appellant. 
Mr. U Ba Sein for Mr. U E Maung (1), for 
the Respon dent. i 


Roberts, C. J.—One U Pandaisa, who 
died on October 16, 1933, was the presiding 
monk of the: Nigyawdagon Nyaungbintha 
kyaungdaik in Bassein town. The kyaung- 
daik contains eight buildings in all, and U 
Pandaisa exercised control as presiding monk 
over-all these buildings. In association with 
“this kyaungdaik there were a number of 
holdings of paddy land, which had been de- 
dicated (by five different registered deeds) 
by certain pious persons for the use and en- 

_joyment of the monks residing therein. Dur- 

“ing his lifetime U -Pandaisa managed these 
paddy lands, leased them to tenants and. 
received the rents aud profits thereof.’ After 
his death, disputes arose between the. two 
parties to these appeals regarding the right 
of control of the kyaurigdaik and the paddy 
lands, and it-appears that -the appellant, `U 
Zawtipala, has obtained possession. of the 
paddy lands and that the respondent, U 
Thatdama, has obtained: possession, of the 
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kyaungdaik, with the exception of one btild- 
ing which is oceupied by a few followers of 
U Zawtipala. The suits out of which these 
two appeals arise; being Nos. 8 and 9 of 1939° 
of the District Court of Bassein, were cross- 
suits brought by U Zawtipalaand-U That- 
dama against one another. Suit No. 8 of 1939 
Was a Suit by the respondent, U Thatdama, 
against the appellant, U Zawtipala, for reco- 
very of possession of the paddy lands already 
mentioned and the mesne profits thereof. ÙU 
-Thatdama sued in the capacity of presiding 
monk of the Nigyawdagon N yaungbintha 
‘Kyaungdaik, or, in the alternative, a mem- 
ber of the Sangha “suing on behalf of the 
whole body of Sanghas in general,” and the 
suit was brought as a representative suit, 
under the provisions of O. I, r. 8, Civil P. C. 
| There was a previous suit between them 
for the possession of these paddy lands, being 
No. 3 of 1937 of the Assistant District Court 
of Bassein, out of which First Appeal No. 14 
of 1938 U Zawtipala v. U Thatdama (1), of 
this Court arose, That suit was a represen- 
tative suit in which U Thatdama sued as the 
representative of the Sanghas of the N: yaung- 
bintha Kyaungdaik. His suit was unsuccessful 
because it was held by this Court on appeal 
that neither he nor U Zawtipala was the pre- 
siding monk of the kyaungdaik in succession 
to U Pandaisa and that a suit for possession of 
the paddy lands brought if a representative 
character as representative of the residents 
of the kyaungdaik alone was incompetent. It 
is now urged on behalf of the appellant that 
suit No. 8 of 1939 of the District Court of 
Bassein, out of which First Appeal No. 49 of 
1940 arises, was res judicata by reason of the 
decision in suit No. 3 of 1937 of the Assistant 
District Court of Bassein and First Appeal No. 
14 of 1938 U Zawtipala v. U Thatdama (1), 
of this Court. So far as the suit in the District 
_ Court was brought as a representative suit 
-and the respondent claimed to be entitled to 
.a decree for possession of the paddy lands 
“suing on behalf of the whole body of San- 
‘ghas in general,” clearly the claim is res 
judicata for this is a claim which might and 
“ought to have been made in the prior suit ; 
but, so far as his claim was based on the asser- 
tion that he is the presiding monk in succes- 
sion to U Pandaisa of this kyaungdaik, no 
question of res judicata arises. In First 
Appeal No. 14 of 1938 17 Zwatipala v.U 
Thatdama (1), it was held at that time the 
respondent was not the presiding monk, and 
| Judgment in that appeal was delivered on 
July 28, 1938, Now, in the present suit, the 


(1) 180 Ind. Cas. 210; AI R 1939 Rang, 21; 11 R 
Rang. 382, | ope 
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respondent claims to have been elected the 
presiding monk of the kyaungdaik at a public 
meeting held on October 3, 1938, 7. e., hé 
alleges that he has now acquired the status 
which gives him the right of action, which 
status he lacked in the former suit. = 

Suit No. 9 of 1939 of the District Court, 
out of which First Appeal No. 50 of 1940 
arises, was a suit by the appellant against the 
respondent for a declaration of ownership of 
the kyaungdaik and the buildings therein 
and the paddy lands, and for possession of 
those of these properties of which the appel- 
lant was out of possession at the time when 
the suit was brought. The appellant claims to 
be the sole owner in his own right of all these 
properties. The twosuits were heard together 
and the evidence was recorded in suit No. 8 
of 1939. The pleadings in that suit were ex- 
tremely verbose and contained many unne- 
cessary and untenable allegations of fact and 
much recital of evidence. The plaint consist- 
eq of 24 paragraphs and the written state- 
ment contained 15 paragraphs. In that suit 
the learned District Judge framed no less 
than 16 issues, which really comprised 20 
questions for decision. In suit No. 9 of 1939 
the pleadings were somewhat shorter, and the 
issues framed were only eight innumber and 
were all included in the issues framed in suit 
No. 8 of 1939. Yet the points on which the 
parties were at issue in both suits were few 
and defined, and became quite plain when the 
respondent had been examined. The learned 
District Judge would have been well advis- 
ed if at that stage he had re-settled the issues. 
As if is, his judgment is overburdened with 
discussions of evidence and arguments which 
were really unnecessary to the decision of 
the suits. 

The respondent's case is that the Nyaung- 
bintha kyaungdaik is sanghika property and 
that the paddy lands are aramika sanghika, 
dedicated by various donors at different 
times to the kyaungdaik for the use and en- 
joyment of the monks residing therein. He 
claims to be entitled to possession of the 
paddy lands as presiding monk.of the 
kyaungdaik in succession to U Pandaisa, The 
appellant's case is that the kyaungdaik and 
the paddy lands were the poggalika pro- 
perty of U Pandaisa, that by a dwithantaka 
deed, made on May 14, 1932, by U Pandaisa 
before his death, he became joint owner 
with U Pandaisa of all this property and, 
consequently, on the latter’s death they all 
became his sole ‘poggalika property. During 
the'course of the hearing of these appeals, 
we framed four questions which we consider 
to be the only questions which it was neces- 
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sary to. answer for the decision .of: both 
suits. They areas follows: 1. Is the res- 
pondent entitled to maintain suit No. 8 of 
1939 (a) as presiding monk of the kyaungs 
daik, or (b) as representative of the sangha ? 
2. Were the properties, sanghika properties, 
or were they the poggalika properties of U 
Pandaisa ? 3. If the properties were pog- 
galika, did the appellant become the joint 
owner thereof with U. Pandaisa before the 
latter’s death? 4. Did the appellant become 
the. presiding monk of the kyaungdaik by 
reason of the memorandum executed by U 
Pandaisa on May 14, 1932, ‘Ex. 5 in suit 
No. 3 of 1937 of the Assistant District 
Court) ? 

As regards the first question, we have 
already pointed out that itis not now open 
to the respondent to sue asa representative 
of the sangha. His right of action as presid- 
ing monk of the kyatngdaik is based on the 
averment in para. 18 of the amended plaint, 

. to the effect that he was elected as presid- 
ing monk of this kyaungdaik at a public 
meeting convened for the purpose at the 
kyaungdaik on October 3, 1938. The evi- 
dence which he has called concerning this 
meeting shows that at least 500 pamphlets 
in Burmese, setting out the object of this 
meeting, namely the election of the respon- 
dent as presiding monk, were distributed in 
Bassein, ‘inviting members of the sangha 
and mémbers of the public to attend this 
meeting, and that at least 30 members of the 
sangha and 50 members of the public were 
present at the meeting. The presiding monk 


of the Tagaung monastery, U Thumana,- 


presided at this meeting, and the respon- 
dent was elected as - presiding monk of the 
Nyaungbintha Kyaungdaik without a dis- 
sentient voice. The appellant does not seek 
to say that this testimony is not true, but 
he setsup that-the election was invalid by 
Teabon of its informality. It is said that 
sufficient public notice of the meeting was 
not given, that the opponents of the res- 
pondent were not invited to attend, that no 
proper chairman of. the meeting was elect- 
ed, that no resolutions were put to the 
meeting, and no objections were asked. for. 
So far as the objection. that the supporters 
of the appellant were not specially invited 
is concerned, they were resident in the 
kyaungdaik atthe time and their assertion 
that they did not know of this meeting 
until after it had been held cannot be be- 
lieved. Clearly, they must, have known of 
the meeting and they could have been pre- 
sent-if they had desired to do so. They de- 
` signedly stayed away and, even if they had 
- 7 
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been present, they are-so few in number 
that their votes could not have affected the 


result. The contention of the appellant in 
regard to this election is concluded .against 


‘him by oyr judgments in U: Thuseitta v. U 


Findawuntha (2). As we said in the course 
of our judgments 

“an impossible position would arise if the will of 
the majority should not prevail, for a single m 
by merely absenting himself from. the election could 
render it impossible for a new presiding monk of a 
sanghika kyaungdaik to be elected;”’ 
and further ; 

“the only question which it is necessary to ask is 
this: Has there been a real, valid and true election by 
the Sangha as-such? -They may elect, as it seems to 
us, in any way choose, and the only matter about 
which we must be satisfied is whether the election was 
a real election by the whole of the Sangha.”’ 

That is, if we are satisfied that the major- 
ity of the Sangha did desire that the res- 
pondent should ‘bé elected presiding monk 
and so expregsed their will at this meeting, 
then it must‘ be held that the respondent 
was validly elected. The meeting was no 
hole and corner business; it was publicly 
advertised throughout the town of Bassein 
and every person, either monk or layman, 
who was really interested in this election, 
had an opportunity to attend. It is idle for 
the appellant and his supporters to say that 
they did not attend because their attendance 
would not have been welcome to the other 
side; that is always the position in which an 
opposition minority finds itself. The desire 
of the Sanghas that the respondent should 
succeed U Pandaisa as presiding monk of the. 
kyaungdaik was clearly and unequivocally 
expressed at this meeting, and therefore it 
must be held that he was validly elected. 
This disposes of the first question. As re- 
gards the second question, the learned Dis- 
trict Judge has found that all the kyaungs 
within the kyaungdaik except one were 
aramika sanghika property and that all the 
paddy lands except one were also afamika 
sanghika. He has further held -that the 
remaining kyaung and remaining piece of 
paddy land were the poggalika property of 
U Pandaisa. He has carefully considered 
the evidence and no sufficient reason for not 
accepting his findings has been adducéd in 
argument on behalf of the appellant. It is 
unnecessary for us to consider this question 
in detail, because, even if all the properties, 
were the poggalika property of U Pandaisa 
it must be held that he made no valid trans- 
fer of any of these properties during his life-- 
time and, consequently, on his death all the 
properties became’ sanghika in view of the 

(2) (1940) Rang. 97; 185 Ind. Cas. 483; A IR 1939 
Rang. 385;12 R Rang. 196. 
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decision in U Zawtika v. U Kalyana (3). , 
“In regard to the third question, the case 
of the appellant is based on the memo- 
randum, dated May 14, 1932 to which we have 
already referred. This memorandum sets 
out that five kyaungdaiks and all the pro- 
perty connected therewith, belon$ing to U 
Pandaisa of Nyaungbintha kyaungdaik, are 
detlared to be the dwithantaka properties of 
U Zawtipala. The memorandum is signed 
by U Pandaisa and U Zawtipala. The learn- 
ed District Judge held that it was inadmis- 
sible in evidence and did not affect the pro- 
perties by reason of the fact that it was not 
registered. It is urged on behalf of the 
appellant that a dwithantaka deed of this 
description does not require registration, but 
no authority for this astonishing proposition 
has been cited, and the case in U Zayanta 
v. U Naga (4) is directly opposed to this con- 
tention. Clearly, it is the creation of an in- 
terest in immovable property and therefore 
since it has been recorded in the form of a 
document, it must be registered under the 
provisions of s. 17 (1) (b), Regis. Act. It 
is said on behalf of the appellant that the 
transaction was not a gift but the creation 
of a joint ownership, that by it U Pandaisa’ 
made U Zawtipala a joint owner with him 
of his property and, on the other hand, U 
Zawtipala made U Pandaisa a joint owner 
with him of his property ; but that is not 
what the memorandum itself says. The 
memorandum is plainly a gift of immovable 
property by U Pandaisa to U Zawtipala and 
, under the provisions of s. 123, T. P. Act, 
such a gift can only be made by registered 
instrument. Moreover, even if the conten-. 
tion of the appellant as to the construction 
of this memorandum could be accepted, the 
transaction would then amount t® an ex- 
change within s. 118, T. P. Act, and there- 
fore as the property is worth more than 
Rs. 100 it could only be effected by regis- 
tered instrument. Hence the third question 
must be answered in the negative. 

As regards the fourth question, it was 
decided by a Bench of this Court in First 
Appeal No. 14 of 1938 U Zawtipala v. U 
Thatdama (1) that U Zawtipala was not the 
presiding monk of this kyaungdaik, and with 
that decision and the reasons given therefor 
we are, with the greatest respect, in com- 
plete agreement. There has been no change 
in U Zawtipala’s position since the delivery 
of the judgment in that appeal, and con- 


(3) 14 R 566; 168 Ind. Cas. 967; A I R 1937 Rang: 
76; 9 R Rang. 381. 

(4) 9LBR 258; 45 Ind. Cas. 926; AI R1918 L B 
ll. a 
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sequently, it must be held that U Zawtipala 
did not become the presiding monk of the 
kyaungdaik by reason of the memorandum 
pf May 14, 1932 and has at no material time 
been, and is not now, the presiding monk. 
The result of the answers to these four ques- 
tions theréfore is that the appellant, U, 
Zawtipala, has no interest whatever in the 
kyaungdaik or in the aramika sanghika pro- 
perties connected with the kyaungdaik, but 
that the respondent, as the presiding monk 
of the kyaungdaik, is entitled to possession 
of the kyaungdaik and all the paddy lands 
connected therewith. These are the decisions 
at which the learned District Judge has 
arrived, and, consequently, his decrees in the 
two sults, granting the respondent a decree 
for possession and mesne profits of the paddy 
lands in suit No. 8 and dismissing the appel- 
lant’s suit in suit No. 9 are correct. These 
appeals fail and are dismissed with costs. 
S. Appeals dismissed. 





OUDH CHIEF COURT w 
Miscellaneous Appeal No. 40 of 1938 
April 16, 1941 

_ BENNETT AND GHULAM HASAN, JJ. 
AVADH RAJ SINGH APPELLANT 
versus 
MANGREY— RESPONDENT ; 

Provincial Insolvency Act (V of 1920), ss. 4, 58— 
Question relating to fictitious character of transfer 
not falling under s.53—If can be tried under s. 4 
Held that gift made by insolvent in favour of his son 
and nephew was not fictitious and could not be annull- 
ed under s. 4—Hindu Law—Debts—Father—Son’s 
liability—Gift by father to son—Son, if absolved from 
liability to pay father’s debts. ` 

It is open toan Insolvency Court to -try a question 
under s. 4 of the Prov. Insol. Act relating to the 
fictitious character ofthe transfer even though it does 
not fall under s. 53 of the Act the petition having been 
made by the creditor more than four years after the 
transfer. 157 Ind. Cas. 680 (1), 161 Ind. Cas: 687 (2), 
141 Ind. Cas. 667 (3), 131 Ind. Cas. 433 (4) and: 113 
Ind. Cas. 819 (5), relied on. : 

A donor who was subsequently adjudicated insolvent 
had made a gift of his property to his minor sonand 
a nephew. The mutation of names was effected in 
favour of the donees in respect of the property gifted. 
No khewat stood in the name of donor after the date 
of the gift and donor no longer retained possession 
over the gifted property. The amount of indebtedness 
admitted by the insolvent did not show thatthe in- 
solvent was under any pressure from ‘his creditors 
which led him to make the gift in question. It had 
not been shown that anyof the debts was a decretal 
debt or that there was any execution of decree pend- 
ing against the insolvent : 

Held, that in the circumstances of the case there 
was no evidence whatsoever to show that the deed of 
gift was a fictitious or colourable transaction which 
was not intended to take effect. Therefore, the insol-~ 
vent had no interest in the property’ gifted and the 
gift could not be annulled under s. 4. 
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Under -Hindu Law a son is under a pious obligation 
to pay his father’s debts, unless they are tainted by 
illegality or immorality.. A transfer of property to the 
son by means of a gift would not absolve the son from 
his liability to pay such debts. 


Misc. A. against the order of the District 
Judge of Gonda, dated February 26, 1938. 


Mr. S. B. Bajpai, for the Appellant. 

. Mr. Mahabir Prasad Srivastava, for the 
Respondent. 

Judgment.—This appeal arises out of an 
order dated February 26, 1938, passed by 
the District Judge of Gonda allowing the 
objection of the creditor respondent that the 
property in dispute belongs to the insolvent. 
The insolvent has appealed. 

The material facts are that Avadh Raj 
Singh, the appellant, executed a registered 
deed of gift on December 15, 1932, in favour 
of his minor son Raj Bahadur Singh and his 
cousin Bharat Singh, under which he trans- 
ferred his under-proprietary tenure measur- 
ing 6.20 actes, 35 trees without land, a house 
and a phulwari situate in village Saraiy&n 
and a grovein village Bangaon. The value 
of the property is stated in the deed to be 
Rs. 200. 

On January 23, 1937, Avadh Raj Singh 
filed a petition "for insolvency. He was 
declared insolvent on March 13, 1937. - On 
May 18, 1937, Mangrey, one of the creditors— 
now respondent—filed an application for pèr- 
mission to file-a regular suit for cancellation 
of the deed of gift. This permission was 
granted on July 13, 1937. Instead of filing 
a regular suit Mangrey filed an application 
on October 26, 1937, purporting to be under 
ss. 4/52 of the Prov. Insol. Act. The Receiver 


reported upon this application— 

“ As the petition was presented more than four years 
after the transfer no action under s. 53 ofthe Prov. 
Insol. Act can be taken but the question can be de- 
cided by the Insolvency Court under s. 4 of the said 
Act.” 


-The learned District Judge framed three 
issues in the case. The first two issues 
related to the question whether the deed of 
gift was a fictitious document which was 
never given effect to and whether the in- 
solvent remained in possession of the pro- 
perty which the deed of gift purported to 
transfer. The third issue related .to the 
question whether the deed of gift could be 
annulled under s. 4 of the Insol. Act. 

Issues Nos. land 2 were taken together 
and the finding on these issues was that the 
deed of gift was a fictitious document exe- 
cuted by Avadh Raj Singh with the inten- 
tion of saving his property from the credi- 
tors. The learned District Judge also held 
that the transfer could -be set aside where 
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it Ig found to be fictitious, The result was: 
that he. allowed the objection holding that- 
the property in gusen belongs to the in- 
solvent. 

“On behalf of the insolvent it has been 
conterided that the finding upon the fictitious: 
character of the gift is not justified by the 
materials on the record and that theré is no 
finding in respect..of the possession of the 
property covered by the deed of gift. We 
are of opinion that this contention must 
prevail. It is in evidence that the mutation. 
of names was effected in favour of the donees 
in respect of the property gifted. Lalta 


_ Prasad, the patwari, states that no khewat 


stands in the name of Avadh ‘Raj Singh 

after the date of the gift and Avadh Raj 

Singh no longer retains possession over the 

‘gifted property. According to the patwari, 

Avadh Raj Singh does not ‘live in Saraiyan 

since the date. of the gift but lives in an- 

other village Bangaon. He also states that 

Avadh Raj Singh does not stay with his 

minor son who. really lives with Bharat. 
Singh’s. mother. The evidence of the in- 

solvent is also to the .samé effect, He re- 
pudiates the fact that the deed of gift is- 
fictitions and states that he has been living: 
in village Bangaon since the date of the gift. . 
away from his wife and son and that he has. 
not been in possession of the gifted property: 
since the date of the gift. 

Mangrey also came into the witness box. 
and produced two witnesses in support of 
his objection. Mangrey admits that Bharat 
Singh is employed in Karachi for the last. 
five or six years and that the minor son Raj 
Bahadur Singh lives with Bharat Singh’s 
mother. in village Saraiyan Mangrey pro- 
fesses ignorance of the entries in the khewat 
and states” that he has made no enquiries 
about it. His two witnesses Bhagwan Das 
and Mandhata are not reliable witnesses.. 
Bhagwan Das admits that there has beem 
liligation between him and the insolvent.. 
Mandhata belongs to different village. 

“We have carefully considered the evidence 
about possession produced by both parties. 
and are satisfied that there is no satisfactory 
and reliable evidence on behalf of the credi- 
tor, which throws any doubt upon the 


` genuineness of the khewat entries and: the 


evidence of the patwari, who definitely states 
that*Avadh Raj Singh has never had posses- 
sion since the date of the’ gift over the, 
gifted property. The existence of the khewat 
éntries also shows that the deed of gift has 
been given effect to. . Avadh Raj Singh stated 
before the Court that excepting a debt- of 
Rs. 50 his debts at the ‘time of the gift in 
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1932, were the same as given in the schedule 
attached to his application for insolvency. 
The total of these debts, minus the debt of 
Rs. 50, comes to about Rs. 1,130. There js 
no evidence on the record to show what was 
the value of the entire propertye owned by 
the insolvent at the date of the gift. The 
learned Judge says that the insolvent was 
heavily indebted at the time, and he con- 
siders the gift of the property by a father in 
favour of his only minor son as most unusual. 
The amount of indebtedness admitted by the 
insolvent does not show that the insolvent 
was under any pressure from his creditors 
which led him to make the gift in question. 
It has not been shown that any of the debts 
was a decretal debt or that there was any 
execution of decree pending against the in- 
solvent. The property was transferred in 
‘equal moieties between the son and the 
cousin, and we do not see that there are any 
circumstances proved in this case to show 
that the deed of gift was executed merely as 
a cloak to save the property from the hands 
of the creditors.. It must be borne in mind 
that a son is under a pious obligation to pay 
his father’s debts unless they are tainted by 
illegality or immorality. A transfer of pro- 
perty to the son by means of a gift would 
not absolve the son from his liability to pay 
‘such debts. 

Having regard to the tircumstances of 
this case, we are satisfied that there is no 
evidence whatsoever to show that the deed 
of gift is a fictitious or colourable transac- 
tion which was not intended to take effect. 
We, therefore, hold that the insolvent has 
got no interest in the property gifted. 

As. regards the other question whether an 
Insolvency Court has jurisdiction under s. 4 
to go into the question involving the fictitious 
or genuine character of the transfer executed 
by the insolvent even though more than 
two years have elapsed before ‘the date of 
‘the insolvency we need only refer to, Raoji 
Bapuji Pandarkar v. K. L. Bawachekar. 
(A. I. R. 1935 Bom. 316) (1) Maung Ba E v. 
Maung Kyi, (A. I. R. 1936 Rang. 54) (2) and 
Mst. Basantbai v. Ramrao Krishna Bao 
Kolhekar, (A. I. R. 1934 Nag. 47) (3). 

A Bench of this Court in Abul Hasan 
Khan v. Rajbir Prasad, (A. I. R. 1931 Oudh 
124) (4), following the view taken by Sen, J. 

(1) A I R 1935 Bom. 316; 157 Ind. Cas. 680; 37 Bom. 
LR 478; 8 R B 83. 
aP A IR1936 Rang. 54; 161 Ind. Cas. 687; 8 R Rang. 


(3) AIR 1934 Nag. 47; 141 Ind. Cas. 667; 15 NL J 
85; Ind. Rul. (1933) Nag. 79. 

(4) A I R 1931 Oudh 124; 131 Ind. Cas. 433; 8 O W 
N 147; 6 Luck. 614; Ind. Rul. (1931) Oudh 193. 
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in Anwar Khan v. Muhammad Khan, 
(1. L. R. 51 All. 550, F. B.,) (5), held that 
where the transfer was intended not to be 
operative from the beginning and the in- 
solvent had remained in possession of the 
property, the Receiver may apply for its 
annulment. 

We are of opinion, therefore, that it is 
open to an Insolvency Court to try a ques- 
tion under s. 4 of the Prov. Insol. Act, relat-. 
ing to the fictitious character of the transfer 
even though it does not fall under s. 53 of 
the Prov. Insol. Act. / 

The result is that we set aside the order of 
the learned District Judge and allow the 
appeal with costs. 


8. 


Appeal allowed. 
ot 


(5) 51A 550; 113 Ind. Cas. 819; A I R 1929 All. 105; 
(1929) A LJ 155; Ind. Rul. (1929) ‘All. 211 (F B). 


` BOMBAY HIGH COURT 
Second Appeal No. 647 of 1937 
November 15, 1940 
WassoopEw, J. 
GANGADHAR KASHINATH SAKHARE 
f — PLAINTIFF— APPELLANT 
versus 
DATTATRAYA VISHAVANATH 
SULAKHE AND orHERS—DEFENDANTS— 


RESPONDENTS 

Dekkhan Agriculturists’ Relief Act (XVII of 
1879), s. 10-A—Suit for redemption—Plaintiff must 
show that he is agriculturist and not{merely that his 
predecessor was agriculturist at time of transaction— 
Privilege of agriculturist is personal—Mere initia- 
tion into ways of husbandry is not enough. 

In a suit for redemption, in order to rely on s. 10-A, 
Dekkhan Agri. Relief Act, the plaintiff must show that 
he was an agriculturist and not merely that his pre- 
decessor was an agriculturist at the date of the trans- 
action. 

The proper time when the jurisdiction to inquire into 
the real nature of the transaction can be assumed by 
the Court for the purpose of s. 10-A is when the Court 
is requested to exercise that jurisdiction. That request 
is contained in the plaint when disclosing the essential 
cause of action, upon the averment that the plaintiff is 
an agriculturist and a party to the suit. Therefore, if 
the plaintiff invokes the Court’s jurisdiction under 
s. 10-A, he must be an agriculturist within the mean- 
ing of s. 2, Dekkhan Agri. Relief Act, at the date when 
the plaint isinstituted. 134 Ind. Cas. 703 (8) and 101 
Ind. Cas. 140 (4), relied on. 

The privilege of an agriculturist is. not hereditable 
but personal. Nor can that privilege be acquired by 
birth. 93 Ind. Cas. 924 (5) aud 120 Ind. Cas. 839 (6), 
relied on. 

In order to claim the status of an agriculturist a per- 
son must prove that he is ordinarily engaged personal- 
ly in agricultural labour, that is, he is regularly and 
habitually cultivating his fields. Mere initiation into 
the ways of husbandry is not enough. 
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- S. A. from the ‘decision of the Assistant 
Judge, Sholapur, in Appeal No. 173 of 1935. 


Mr. A. G. Desai, for the Appellant. . 
. Messrs. D. A. Tulzapurkar, S. G. Patwar-. 
dhan and P. V. Kane, for Respondents 
Nos. 5 and 4, and 1-3, 6-8, 10, 13, 14 and 18 
respectively. 


Judgment.—This is a second appeal from 

a decision of the Assistant Judge of Shola- 
pur. ‘The only question that arises upon this 
appeal is whether a plaintiff, who is held not 
to be an agriculturist at the date of the suit 
purporting to be one for redemption under 
the Dekkhan Agri. Relief Act, can invoke the 
provisions of s. 10-A of that Act to show that 
the original transaction to which his prede- 
cessor, an agriculturist, was a party was 
in reality intended, contrary to the terms of 
the document, to be treated as a mortgage. 
The suit was instituted in August 1930, by. 
_ the plaintiff as the adopted son of one Kashi- 
nath, the adoption having been made, by 
Kashinath’s widow in 1924. The plaintiff 
maintained that his father Kashinath, who 
died in 1909, had executed a formal convey- 
ance of the property in dispute on February 
11,1899, in favour of the defendants, and 
that, although it was an out and out sale of 


the entire interest of the transferor, by a con- - 


temporaneous agreement it was intended to 
be treated as a mortgage. As regards the 
plaintiff’s status, it was described in the 
plaint to be that of an agriculturist. It 
was also stated that Kashinath was an agri- 
culturist in 1899. 

The alleged nature of the transaction, the 
status of the plaintiff and that of his adop- 
tive father were denied by the defendants, 
and that denial was upheld by the trial 
Court. In appeal the learned Assistant Judge 
took the view that Kashinath was an agri- 
culturist in 1899, that the alleged contem- 
poraneous agreement could be inferred from 
circumstances, but that as the plaintiff was 
not an agriculturist at the date of the suit, 
the suit was incompetent. He however re- 
marked in para. 7 of his judgment: that “it 
appears that, pending the suit, the plaintiff 
has started working personally in the fields 
and has taken lands of others on leases;” 
but, in his opinion, that circumstance did 
not enable the plaintiff to claim the benefit of 
s. 10-A, Dekkan Agri. Relief Act. According- 
ly, the trial Court’s decree was confirmed ; 
but the defendants, except the Municipality 
who had acquired a portion of the land, 
were deprived of their -costs. Against that 
decree the plaintiff has filed this second 
appeal and the defendants, the transferees 
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under the-deed of 1899, have filed çross-ob- 
jections for.costs. `. ; 

Two contentions have been formulated in 
Support of the appeal by Mr. Desai. He 
argues, fiest, that itis not necessary, when 
calling ingaid the provisions of s. 10-A, Dek- 
-khan Agri. Relief Act, for the plaintiff to 
show in a suit for redemption that he is an 
agriculturist ; for, it is sufficient that a per- 
son through whom the plaintiff claims was 
an agriculturist at the date of the trans- 


action, and, secondly, that even if the plaint- - 


iff isnot an agriculturist at the date of the 
-suit, and if pending the suit and in the 
course of the hearing the plaintiff acquires 
the status of an agriculturist by working 
personally in the fields, he could be deemed 
to bea party agriculturist to the suit for 
the purpose of s. 10-A, for, according to Mr. 
Desai, that section does not, in terms, require 
that the suit must be instituted by an agri- 
culturist. In my opinion, the first conten- 
tion is without any substance. Section 10-A 


provides as follows : 
“Whenever itis alleged at any stage of any suit 


or proceeding to which an agriculturist is a party ~ 


that any transaction in issue entered into by such 
-agriculturist or the person, if any, through whom he 
claims was a transaction of such a nature that the 
rights and liabilities of the parties thereunder are tri- 
able wholly or in part under the Chapter, the Court 
shall, notwithstanding anything contained in s. 92, 
Evi. Act, 1872, (or in s. 49, Regis. Act, 1908) or in any 
other law for the time being in force), have power to 
inquire into and determine the real nature. of such 
transaction...” 


Apart from authority, the plain provisions 
of that section indicate that, unless an agri- 
culturist is a party to the suit, the Court 
has no jurisdiction to disregard the provi- 
sions of s. 92, Evi. Act. The basis of the 
plaintiff's claim to disregard the provisions 
of s. 92, Evi. Act, in order to grant him re- 
lief was that as an agriculturist party to 
the suit, he was entitled to rely on s. 10-A, 
Dekhan Agri. Relief Act.. That claim could 
only be sustained if he proved that he was 
an agriculturist at the date of the suit and 
not merely that his predecessor was an 
agriculturist at the date-of the transaction. 
The finding of fact is that the plaintiff was 
not an agriculturist and there was no other 
agriculturist party to the suit. Prima facie, 
therefore the Court has no jurisdiction to 
apply s. 10-A, Dekhan Agri. Relief Act. In 
the consideration of Mr. Desai’s. alternative. 
„argument it will be“interesting to note how 
the Legislature has expressed itself in the. 
different parts of the Dekkhan Agri. Relief 
Act asto when the privilege can be assert- 
èd or established for the purpose of the 
several reliefs referred to. The language of 
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8.10-A, Dekhan Agri. Relief Act, does not 
follow the language used in s. 3 or s. 15-B or 
s. 20 of that Act. Ins. 3 (a) the Legislature 
has stated that the provisions of Chap. II, 
shall apply to suits for an accougt “‘insti-° 
tuted by an agriculturist.” The Legislature 
there expressly lays down that thé plaintiff. 
must be an agriculturist at the date of the 
suit. Section 20 says that 

“the Court may at any time direct that the amount 
of any decree, whether before or after this Act comes 


into force against an agriculturist...shall be paid by 
instalments with or without interest.” 


Here, it is obviously intended, that the 
status’ must be that of an agriculturist at. 
any time when the question of instalments 
arises. The provisions of s. 15-B leave it to 
implication as to when the status has to be 
established. Although that section does not 
indicate clearly, as s. 20 does, the time when 
the claimant to the privilege should be an 
agriculturist, it has been construed as im- 
plying the time when the accounts are 
claimed, that is at the time of passing the dec- 

` ree : see Devu Jetiram v. Revappa Satappa 
(1) and Rajaram Padval v. Manekial (2). 
The language used by the Legislature is 
not uniform in these two sections, and the 
proper time for claiming the privilege has 
to-be fixed by reference to the language used 
and the provisions as to relief. In my opi- 
nion, the proper time when the jurisdiction 
to inquire into the real nattre of the trans- 
action could be assumed by the Court for 
the purpose of s. 10-A is when the Court is 
requested to exercise that jurisdiction. That 
request is contained in the plaint when dis- 
closing the essential cause of action, upon 
the averment that the plaintiff is an agricul- 
turist and a party to the suit. Therefore if 
the plaintiff invokes the Court’s juzisdiction 
under s.10 A, he must be an agriculturist 
within the meaning of s. 2, Dekkhan Agri. 
Relief Act, at the date when it is instituted. 
The question is really not of first impres- 
sion and is covered by the authority of this 
Court : see Gadadhar v. Gangaram (8) and 
Sultan Rahim v. Ranchhodji (4). Although 
the question in the form in which it is pre- 
sented was not raised in those cases, this 
Court has held that*the provisions of s. 10-A 
require that there should be an agricultu- 
rist plaintiff to a suit for redemption at 
the time of its institution. 

7. (1) 46 B964; 67 Ind. Cas. 840; A I R 1922 Bom.’ 
220; 24 Bom. L R 370. 
. (2) 34 Bom. L R 55; 137 Ind. Cas. 717; AIR 1932 
Bom. 136; 56 B 36; Ind. Rul. (1932) Bom, 323. 

(3) 33 Bom. L R 825; 134 Ind: Cas..703; A IR 1931 
Bom. 453; Ind. Rul. (1931) Bom. 511. 


(4) 29 Bom. L R 249; 101 Ind. Cas. 140; A I R 1927 
Bom, 149; 51 B 224. an 
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But even upon the assumption of the cor- 
rectness of the construction suggested by 
Mr. Desai that the plaintiff's status has to be 
eonsideréd only at the stage of hearing, for, 
it is then that the question of‘abrogating the 
general rule of evidence arises, the plaintiff 
in this case cannot succeed. There is no 
warrant for the view that even at that stage 
the plaintiff was an agriculturist. — 
no such plea was raised in the plaint. All 
that the plaint stated was that the plaintiff 
was an agriculturist when the suit was insti- 
tuted. It was not said that he had changed 
his Original status at any time and acquired 
anew one. The suit was filed in August 
1930, and the plaintiff was not examined 
till October 1934. At that time in one state- 
ment in his deposition it was elicited that 
in that year he had taken kabuliyats and 
had started working personally in the fields; 
Assuming that he had done so, that was 
insufficient to clothe him with the pri- 
vileged status. The privilege of an agri. 
culturist is not hereditable but personal ; 
see Martand v. Amritrao (5) and Dharam- 
sey v. Balkrishna (6). Nor can that privi- 
lege be acquired by birth: see Gadadhar v. 
Gangaram (3). Ifso, it must be assumed 
that merely upon adoption the plaintiff could 
not acquire the status which his adoptive 
father possessed in 1899. He had other 
landed estate whose income fell in the cate- 
gory of non-agricultural income. If sud- 
denly three years after the suit he began to 
hold a plough, he could not come within the 
definition of para. 1 of s. 2, Dekkhan Agri. 
Relief Act, for he must in order to claim 
that status prove that he ordinarily engag- 
ed personally in agricultural labour, that is, 
he was regularly and habitually cultivating 
his fields. Mere initiation into the ways of 
husbandry is not enough. Consequently, it 
cannot be said that even pending the.suit 
the plaintiff had acquired the status of an 
agriculturist. Therefore the plaintiff's ap- 
peal must be dismissed with costs (two sets 
—one setto defendant No.4). As regards 
the cross-objections, it seems to me having 
regard tothe view upon the evidence of the 
lower Appellate Court that the discretion 
as to costs was properly exercised. The 
eross-objections are therefore disallowed with 
costs. 


D. . Appeal dismissed. 


(5) 27 Bom. L R 951; 93 Ind. Cas. 924; A I R 1925 
Bom. 501; 49 B 662. ‘ 
| (6) 31 Bom. L R 984; 120 Ind. Cas, 839; A IR 1929 
Bom. 378; 53 B 787; Ind. Rul. (1930) Bom. 39. 
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4 OUDH CHIEF COURT 
Execution of Decree Appeal No. 38 of 1940 
April 28, 1941 © ~ 
AGARWAL, J. 
SURAJ BALI—JUDGMENT-DEBTOR 
—APPELLANT 
versus . 
GANGA PERSHAD-—Dscres-HoLpER 


f — RESPONDENT 

Civil Procedure Code (Act V of-1908), 0. XXI, r. 89 
—Sale of property in execution—Before confirmation 
of sale judgment-debtor adjudicated insolvent and also’ 
discharge given—Decree-holder not proving debt in 
insolvency—Whether ground for setting aside sale— 
Provincial Insolvency Act (V ‘of 1920), ss. 51, 28— 
Property sold and purchased by decree-holder—No 
claim laid by Receiver—Judgment-debtor cannot say 
that sale should not be confirmed—S. 28, scope of— 
Execution sale confirmed after insolvency proceedings 
were over—Judgment-debtor cannot ask Court not to 
confirm it. h 

Where after the property of the judgment-debtor is 
sold in execution of a decree but before the confor-" 
mation of sale, the judgment-debtor is adjudicated an 
insolvent and also obtains an order of discharge and 

uts in an application that the sale should not be con- 
firmed on the ground that the debt was wiped off 
as the decree-holder did not prove it in insolvency” 
proceedings the fact that the debt was wiped off on 
account of the discharge is no reason for setting aside 
the sale as atthe time the sale took place, there was a 
valid decree. 177 Ind. Cas. 543 (1), distinguished. 

Under s. 51, Prov. Insol. Act the decree-holder will 
not be entitled to the benefit of his execution against 
the Receiver only, but where the Receiver has laid no 
claim to the property sold and purchased by the dec- 
ree-holder the judgment-debtor has no right to say that 
the sale held infavour of the decree-holder should not 
be_confirmed. 

Section 28, Prov. Insol. Act bars the remedy of the 
creditor only during the pendency of the insolvency 
proceedings but where the sale was confirmed after they 
were over the judgment-debtor has no right to ask the 
Court not to confirm the sale. 


Ex. D. A. against the order of the Civil 
sage Melihabad, Lucknow, dated May 11, 


Mr. R. K. Bose, for the Appellant. | 
Mr. P. N. Asthana, for the Respondent. 


Judgment.—This. is a second appeal in 
an execution matter. i . 

The facts of this case are as follows. The 
respondent Ganga Prasad obtained a simple 
money decree against the appellant Suraj 
Bali on May 13, 1937, and the decree-holder 
applied for the execution of the decree 
on August 16, 1937, by attaching a house of 
the judgment-debtor. That house was sold 
on March 7, 1938, and April 8, 1938, was 
fixed for confirmation of the sale. : On March 
21, 1938, Suraj Bali, the present appellant 
applied for insolvency, and he was adjudi- 
cated an insolvent on May 9, 1938. He 
obtained a discharge on December 16,-1938. 
The sale was not confirmed till then owing 
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to a suit brought by one Nannhun claiming 
that he was the owner of the house and not 
the judgment-debtor. The present appellant 
put in an application on January 23, 1939, 


* dhat as the decree-holder did not prove his 


debt in the insolvency proceedings, it was 
wiped off, ùnd so the sale should not be con- 
firmed. That application was refused and 
the sale was confirmed on July 26, 1939. 
The learned Civil Judge on appeal has up- 
held the order of the lower Court. 

It is argued before me that as the appel- 
lant obtained the order of his discharge 
before the confirmation of the sale, and the 
decree-holder did not prove his debt in the 
insolvency proceedings, his debt was wiped 
off, and no decree was left in which the 
sele could take place. It is also argued that 
the property vested in the Receiver under 
s. 28 and was no more the property of the 
judgment-debtor or the decree-holder. In 
my opinion it is not material whether the 
debt was wiped off or not owing to the ap- 
pellant’s obtaining an order of discharge. I 
assume that the debt was wiped off, as is 
contended on behalf of the applicant, but 
what would be the effect. Atthe time the 
sale took place, there was a valid decree. 
If the debt was wiped off at all, it was 
long after the sale. The case is distiguish- 
able from those in which it is found that the 
decree had been, satisfied before the sale or 
the decree is set aside in appeal. In those 
cases there is no valid decree at the date of 
the sale. Such is not the case here. I think 
the fact that the debt was wiped off on ac- 
count of the discharge is no reason for set- 
ting aside the sale. Ifthe subsequent satis- 
faction of the decree can be a grouud for set- 
ting aside a sale, the provisions of O. XXI. 
r. 89, Civil P. C. would be quite negatory 
because a judgment-debtor can claim to have 
the sale set aside on paying the decretal 
amount and not 5 p. c. of the purchase 
money. Under O. XXI, r. 89, Civil P.C. 
when the decree-holder is a purchaser, he is 
also entitled to 5 p. c. of the purchase 
money. I, therefore, hold that the effect of 
the decree-holder not proving his debt in the 
insolvency proceedings was not: to set aside 
the sale. Reliance is placed on Sheo Nath 
v. Madan Mohan Lal (19380. W.N., page 
911) (1). In that case the provisions of s. 7 
of the U. P. Encum: Estates Act were con- 
strued, and it was held that if before the con- 
firmation of the sale an order under s. 7 of 
the U. P. Encum. Estates Act is made, the 


(1) 1938 O W N 911; 177 Ind. Cas. 543; 1938 R D 
765; 11 RO 50; 19380 L R422; AI R 1938 Oułh 
221; 14 Luck. 186. ; 
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decree-holder will not be entitled to have the 
sale confirmed or take delivery of the pfo- 
perty purchased by him. The case is dis- 
tinguishable. 

Tt is argued that provisions of s., 7 of thee 
Encum. Estates Act are similar tê those of 
s. 28 of the Insolvency Act. Secti®n 28 pro- 
vides that : 

“On making of an order of adjudication the whole 
of the property of the insolvent shall vest in the Court 
or in a Receiver, and except as provided by this ‘Act, 
no creditor, to whom the insolvent is indebted in 
respect of any debt provable under this Act, shall 
during the pendency of the insolvency proceedings have 
any remedy against the property of the insolvent in 
respect of the debt, or commence any suit or other 
legal proceeding, except with the leave of the Court 
on such terms as the Court may impose.” 

There is another s. 51 which provides 
that :— 

“Where execution of a decree has issued against 
the property of a debtor, no person shall be entitled 
to the benefit of the execution against the Receiver 
-except in respect of assets realised in the course of 
the execution by sale or otherwise before the date of 
the admission of the petition.” ` 
> It follows from the latter section that the 
decree-holder, will not be entitled to the 
benefit of his execution against the Receiver 
only, but the Receiver in this case laid no 
claim to the house sold and purchased by 
the decree-holder. The judgment-debtor has 
no right to say that the sale held in favour 
of the decree-holder should not be confirmed. 
Section 28 bars the remedy of the creditor 
only during the pendency of the insolvency 
proceedings but the sale in this case was 
confirmed after they were over. I am there- 
fore, of the opinion that the judgment-debtor 
had no right to ask the Court not to confirm, 
the sale, and his application was rightly dis- 
allowed. 


_ The appeal is dismissed with costs. 
oe | Appeal dismissed. ` 


; ALLAHABAD HIGH COURT 
Application for leave to appeal to His 
Majesty in Council 
January 17, 1941 
COLLISTER AND BAJPAI, Jd. 

Lala RADHEY LAL—Appuicant 

“versus 
NIRANJAN NATH—Opposits Party 

Civil Procedure Code (Act V of 1908), s. 109— 
Contempt of Court—Refusal of High Court to punish 
—Jurisdiction exercised is of criminal nature— 
S. 109 is not applicable—Refusal of High Court to 
stay criminal complaint—Application for leave to 
appeal—S, 109 does not apply—Expression ‘‘ fit one 
Kn a in Council,” meaning of—Refusal to 
stay criminal cemplaint—Case cannot be said to be fit 

for appeal, , ` 
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- The jurisdiction which the High Court exercises in 

proceedings: for contempt of Court is a jurisdiction of 
a criminal nature and not of a civil nature at all. 
Where, therefore the High Court has refused to pu- 
pe a party for contempt the provisions of s. 109, 

ivil P. C., have no application. ` 155 Ind. Cas. 188 (1), 
relied on. f : 

Where the High Court has refused to stay -the cri- 
minal complaint the jurisdiction it has exercised is of 
a criminal nature and s. 109, Civil P.C., does not 
apply to an application for leave to appeal to the | 
Privy Council. ` a HS 

The expression “fit one for appeal to His Majesty - 
in Council’’ in s. 109 (e) means that the question 
should be either of great general importance to thé 
public at large or of great private importance to the 
particular litigant and that the matter was not measur-. 
able in money. A refusal to stay a criminal complaint 
cannot be said to be a matter of great private import- . 
ance tothe particular ‘accused in the case. 


Mr. C. B. Agarwala, for the Applicant. 


- Bajpal, J—This is an application for 
leave to appeal to His Majesty in Council 
and has been filed by one Radhey Lal. He 
had applied to us praying that one Niranjan 


Nath should be dealt with and punished 


according to law for contempt of the Insol- 
vency Court of Agra. ;On October 2, 1940* 
we decided the matter and held that Niran- 
jan Nath was not guilty of any contempt: 
and we refused to punish Niranjan Nath. 
Radhey Lal has filed the present application, 
and the submission is that the case falfills 
the requirements of s. 109 (e), Civil P. C. 
In Kapildeva Malaviya v. Chief Justice 
and Judges of High Court, Allahabad (1) a 
Bench of this Court held that proceedings 
for:contempt of the High Court are in the 
exercise of the inherent jurisdiction of the 
Court and are of a criminal nature. Several 
authorities of various Courts were reviewed 
in that case and the consensus of opinion: 
was that the sentences passed in such 
matters amounted in effect to a general 
committal for contempt and were of a puni- 
tive character. We also hold thesame view, 
and so far as the contemplated appeal to 
His Majesty in Council has reference to our 
refusing to punish the opposite party, Niran- 
jan Nath, for contempt, it is clear that the 
jurisdiction that we exercised was a jurisdic- 
tion of a criminal nature and not of a civil 
nature at all. The provisions of the Civil 
P. C., therefore cannot be applicable. 


- It is then contended that while we refused. 
to punish Niranjan Nath we further passed 
an order that the criminal case pending 
against Radley Lal in: the Court of the 


. (1) (1935). A L J 810; 155 Ind. Cas. 188; AIR 1985 
All. 811; 57 A 910; 7 R A 902; (1935) Or. Cas. 913. 


* See 193 Ind. Cas. 260. —[Ed.] 
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Magistrate should not be stayed. We were ` 


of the opinion shat in the circumstances 
of the case it was not desirable that tne 
criminal complaint should be stayed. The 
submission on behalf of the applicant is 
that the refusal to stay the criminal complaint 
is a matter of great importance to Radhey 
Lal and that so far as that order: is con- 
cerned, the applicant is entitled to obtain 
leave from us. Here again we are of the 
opinion that we exercised jurisdiction of a 
crimizial nature and the provisions of the 
Civil P. C., do notapply. We might further 
say that the applicant has to satisfy us, even 
if the provisions of s. 109 (c), Civil P. C., 
applied, that the matter is a fit one for appeal 
to His Majesty in Council. The expression 
“fit one forappeal to His Majesty in Council” 
has been interpreted in several cases and the 


meaning is that the question should be either- 
of great general importance to the public at. 


large or of great priyate importance to the 
particular litigant’ and that the matter was 
not measurable in monéy. We fail to under- 
stand how it can be said that a refusal fo 


stay a criminal complaint can be said to be- 
a matter of great private importance to the’ 


particular accused in the case. 


. Our attention was drawn to the case in. 
Andre Paul Terence Ambard v. Attorney- 


General of Trinidad and Tobago (2). ‘In 
this case their Lordships of the Privy Council 
on special leave interfered with an order of 
the Supreme-Court of Trinidad and Tobago 
by which a certain person was directed to 
pay a fine of £25 for contempt of Court. 
It was held by their Lordships that there 
seemed .no reason: for, limiting the general 
prerogative of the Crown to review all judi- 
cial decisions of Courts of Record in the 
dominions overseas, whether civil or criminal. 
Their Lordships in that case had not before 
them the question whether s. 109 (e), Civil 
P. C., or any analogous provision of any other 
country was applicable to the facts or not. 
They held thatthe general prerogative of 
the Crown was not in any way limited. If 
the applicant is in any manner dissatisfied 
with the order passed by this Court, he can, 
if he is so advised, apply for special’ leave. 
We hold the view that the present application 
is not maihtainable and we accordingly dis- 
miss ib. 
8. f Application dismissed. 


” (2) (1936) A L J 671; 162 Ind. Cas. 92; AI R 1936 
P C I4l; 8R PC 229; 40C W N 801; 38 PLR 541; 
(1936) M W N.619; 44 L W 15; 38 Bom. L R 681; 61 
OL J36; 71M LJ 665; (1936) A O 322; 105 LJ P 
C 72; 154 L T 616; 80 S J 344; 52.T L R 335 (P C). 
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. MADRAS HIGH COURT < 
Appeal Against Order No. 588 of 1938 
February 7, 1940 


BURN AND LAKSHMANA Rao, JJ. 
*PAKKIRI MUHAMMAD THARAGANAR. 


6: — APPELLANT 
versus” i 
-U. T. dyvEp SAHIB—Responpexr 


Madras Agriculturists' Relief Act (IV of 1938) 
s. 19—Order passed under, dismissing application 
“of judgment-debtor—Applicability of—Rules issued 
by Government providing appeal not retrospective— 


Nature of order under s. 19. 
No appeal lies from an order under s. 19, Mad.- 
Agri. Relief Act, dismissing the application of a judg- 
ment-debtor even if an execution petition is pending in 
any Court. The rules issued by Govt. in October 
1939, providing for appeal in such cases, have no re- 
trospective effect. Orders under s. 19 of the Act can- 
not be deemed to be orders under s. 47, Civil P. ©. Ap- 
plication under s. 19 is to hemade to the Court which 
passed the decree, not to the Court which is executing 
thedecree. In this view the fact that an execution peti- 
tion is pending makes no difference; nor does it make 
any difference that the] executing Court happens to be 
the Court which passed the “decree. C. R. P. No. 1129 of- 
1939, relied on. Balusu Subbaraidu, In re (1), ex- 
plained; observations in 186 Ind. Cas. 862 (2), held. 
obiter. ; 
A. against the order of the Court of the 

ety udge, Tinnevelly, dated September 30,. 

- Messrs. K. S. Srinivasacharya and K.V. 
Rajagopalan, for the Appellant. 

` Mr. S. Ramaswami Tyer, for the Respond-. 
ent. < : $ 

. Judgment.—M?. S. Ramasami Iyer for 
the respondent raises a preliminary objection 
that no appeal lies in this case. It is true 
that in the Mad. Agri. Relief Act no appeal 
has been provided from orders passed under- 
s. 19. Subsequently (in October 1939) the- 
Govt. have issued rules providing for appeal 
in such cases, but those rules have no retros- 
pective effeet. (C. R. P. No. 1129 of 1939) and. 
therefore those rules do not help the appel- 
lant. It has been held .(vide Balusu Sub- 
baraidu In re (1)) that no appeal lies from 
an order under s. 19 dismissing the applica- 
tion of a judgment-debtor when no execu- 
tion petition is pending in any Court. We 
are asked to say that it follows from this: 
decision that if an execution petition is. 
pending an appeal will lie, but the fallacy 
Involved in that contention is obvious. We 
have been referred to the decisionin C. R. Ps. 
No. 224 etc. of 1939 reported in Jami Ven- 
katappadu v. Kannepalli Ramamurti (2) 


` where it has been observed (at p. 855) that. 


Œ (1939) 2M LJ 609); 50L W 537; (1939) M 
WW 1160 (2). . ; TA 
(2) 50 L W 851 (855); 186 Ind. Cas, 862; (1939) 2 NL 
L J 853; (1940) M W Ñ 64; ATR 1940 Mad: 131; 12 
R M 677. ah ee s ieee 
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all the petitions in that case 

“must be deemed to be petitions which raise dues- 
tions relating to execution, discharge or satisfaction, of 
the decree and therefore come within the matters 
covered.by s. 47 of the Civil P.O.” |. 
~ That observation is, however, merely an 
obiter dictum since, the learned Judges in 
that case were dealing with re¥ision peti- 
tions, which were in the end allowed. If 
the orders were passed on matters arising 
under s. 47, Civil P. C., appeals would lie 
and revision would be inadmissible. 


We think Mr. Ramasami Iyer is right in 


contending that orders under, s. 19 of the 
Act cannot be deemed to be orders under 
6. 47, Civil P. C. Application under s. 19 of 
the Actis tobe made to the Court which 
passed the decree, not to the Court -which is 
‘executing the decree. In this view the fact 
that an execution petition is pending makes 
mo difference; nor does it make any difference 
` that the executing Court happens to be the 
‘Court which passed the” decree. The appli- 
Cation under s. 19 has to be made to the 
Court which’ passed the decree and it is not 
a matter relating to the execution of the 
decree in any sense. Ifthe decree is scaled 
down; an appeal will lie from the.new dec- 
ree, butif the application is dismissed, no 
appeal can lic. This appeal is accordingly 
dismissed with costs. f : 
- We have been- asked to allow this appeal 
to be converted into a civdl revision petition 
but we think there is no -question of juris- 
diction here. The learned Sub-Judge has 
exercised his jurisdiction and has decided 
that this debt is not one in respect of which 
relief can be granted. We decline to allow 
econversion. 


Order accordingly. 


N.S. - 





PATNA HIGH COURT 
Appeal No. 401 of 1939 
` November 12, 1940 
FAZL ALI AND ROWLAND JJ. 
Sheikh MOHAMMAD NAQIR AND OTHERS— 
f APPELLANTS 
versus 


Sheikh ALAUDDIN AHMAD AND ANOTHER. 


. — RESPONDENTS 
Limitation Act (IX of 1908), Art. 182 (3), (2)—“Re- 
view of judgment,” meaning explained—Review ap- 


plication rejected—Art. 182 (3), if applies—Plaintiff’s: 


suit and first appeal dismissed with costs—Second 
appeal also dismissed with costs for failure to file 
-talbana—A pplication for restoration also dismissed— 
Execution of decree for costs of suit and appeals— 
Time held ran from date of dismissal of second appeal 
and not from date of dismissal of restoration applica- 
ztion—“ Appeal” in Art. 182 (2) is not limited to 
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competent appeals—It applies whenever there is ap- j 
peal—Presentation of memo of appeal is pre- 


The words ‘‘ when there has been a review of judg- 
ment’’ in Art. 182 (3), Lim. Act must mean a review 


-Ferring appeal. 


* by some one who can review the judgment, that is to 


say, bythe Court which pronounced the judgment to be 
reviewed. Hence the article will have no application 
where an application for review has been rejected, be- 
cause in that case there has not been a review of judg- 
ment. The words “review of judgment” cannot be 
construed to mean proceedings for review of judg- 
ment. $ 

The plaintifi’s suit as well as the first appeal, were 
both dismissed with costs. The second appeal was also 
dismissed with costs for his failure to file talbana in 
time. He filed an application for restoration of the 
second appeal which was also dismissed, The res- 
pondénts sought to compute the. period of limitation for’ 
the execution of the decree for costs of the suit and ap- 
peals from the date of the dismissal ofthe plaintiff’s 
application for restoration of the second appeal : 

Held, that the restoration application must be treat- 
ed as an application for review and since it had been 
rejected, time for execution of the decree for costs of 
suit and appeals ran from the date on which the second 
appeal was dismissed. 169 Ind. Cas. 581 (1), dissent- 
ei from, Kurupam Zamindar v. Sadasiva (2), 44 Ind. 
Cas. 575 (3), 28 Ind. Cas. 367 (4y and 104 Ind. Cas. 
466 (5), relied on. 

The reference to an appeal in Art. 182 (2), Lim. Act, 
is not limited to an appeal which is a competent 
appeal ; the article applies whenever an appeal has been 
preferred ; and the presentation of a memoradum of 
appeal is preferring an appeal.- 44 Ind. Cas. 575 (3), 


relied on, 134 Ind. Cas. 425 (7), explained, 169 Ind. Cas, 


581 (1), not approved. 


A. from the appellate order of the - Dis- 
trict Judge, Purnea, dated August 5, 1939. 


Messrs. Naqui Imam and S. M. Siddique, 
for the Appellants. . 


~- Mr. B. C. De, for the Respondents. 


Fazl Ali, J—The only question which 
arises in this appeal is one of limitation and- 
it arises upon the following facts. In 1932 
the appellants brought a title suit against the 
respondents which was dismissed on August 
4, 1933, with costs. Thereupon they appealed. 
to the District Judge but their’ appeal: also: 
was dismissed with costs on December 22, 
1934. The appellants then preferred a second 
appeal to the High Court which was dismiss- 
ed with costs on September 19, 1935, as tal- 
bana was not filed within the time prescrib- 
ed. The appellants thereupon filed a. mis- 
cellaneous judicial case for the restoration of 
the second appeal and this case was dismiss- 
ed with costs on January 16, 1936.” There- 
after, on January 11, 1939, the responderits 


- executed their decree for costs which includ- 


ed the costs allowed to them in the trial 
Court, in the first and. the second appeals 
and in the miscellaneous judicial case. A 
question then arose as to whether the period 
of limitation for the execution of the decree 
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for the costs of the suit and the appeals 
would run from September 19, 1935, the date 
when the second appeal was dismissed for: 
default or from January 16, 1936, when thee 
miscellneous judicial case was dismissed. The 
first Court came to the conclusion. that the 
appellants’ application for execution was 
barred exceptin so far as it related to the 
costs allowed in the miscellaneous judicial 
case decided on January 16, 1936. The Dis- 
trict Judge however held on appeal that the 
application was not time-barred. In revers- 
ing the decision of the Court of first instance 
the learned District Judge relied on Firm 
Dedhraj Lachmi Narayan v. Bhagwandas 
(1), in which Courtney-Terrell, C. J., and 
James, J., have held (1) that the words 
“where, there has been an appeal” in cl. (2), 
of Art. 182, Lim. Act, do not mean, in their 
strict grammatical construction that the 
appeal must be against the decree in the 
suit; but they include an appeal against 
an order made on an application for 
rehearing under O XLI, r. 21, Civil P.C., 
(1908) and (2) that all cases in which the 
Court reconsiders its own judgment are 
cases of review within the meaning of cl. (3). 
of Art 182, and therefore an order made on 
an application for restoration under O. XLI, 
r. 21, Civil P. C., is an order passed on 
review within cl. (3). 


Now, if we had been of the view that the 
present case is fully covered by Firm Dedh- 
raj Lachmi Narayan v. Bhagwandas (1) we 
would have referred this appeal to a larger 
Bench, because both my learned brother and 
Lare agreed that some of the propositions 
laid down by the learned Judges in that case 
require further examination. Butas I shall 
presently show the present appeal can be 
decided on a point which was neither raised 
nor decided in that case. As both the parties 
to this appeal have proceeded on the assump- 
tion that the application for restoring the 
second appeal is to be treated as an applica- 
tion for review, the present case must be 
held to be governed by Art. 182, cl. (3), Lim: 
‘Act. Article 182, cl. (3) provides that where 
there has beena review of judgment the 
period of limitation begins to run from the 
date of the decision passed on the review. 
This provision has been construed in a num- 
ber of cases wherein it has been held that it 
does not apply where the application for 
review has not been granted but rejected, 
that is to say, in such cases limitation is not 
enlarged under this clause: see Kurapam 


(1) 16 Pat. 306; 169 Ind. Cas. 581; A 1 R 1937 Pat, 
337; 18 P L T 231; 3 B R598; IOR P26, ` 
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Zamindar v. Sadasiva (2), Rai Brijraj v.. 
Nauratan Lal (3), Venugopal Mudali v. C. 
Venkatasubiah Chetty (4) at p. 1202 and 
Fakir Chand v. Daiba Charan (5): With, 
this viewé entirely agree., It is contended 
on behalf pf the respondent that the words: 
“where there has been a review of judgment” 
mean “where there has been an applicatien, 
for review of judgment.” In my opinion, 
however there is no justification whatever for. 
inserting the word “application” into this, 
provision. 

The learned Advocate for the respondent. 
contended that as there is similarity-in the. 
language of cls. (2) and (3), the word ‘review 
must be construed to mean an application 
for review. But the answer to this conten-. 
tion is this: the words “where there has been 
an appeal” must mean where there has been. 
an appeal by the person who is aggrieved. 
by the judgment appealed from, because 
only such a person is allowed to prefer an 
appeal. On the other hand the words “when 
there has been a review of judgment” must 
mean a review by some one who can review 
the judgment, that is: to say, by the Court 
which pronounced the judgment to be re- 
viewed. If that is the meaning to be attached 
to the words, it is plain that the article will 
have no application where an application 
for review has been rejected, because in that 
case there has not been a review of judg- 
ment. The learned Advocate for the respon- 
dents also contended that the words “review 
of judgment” may be construed to mean 
proceedings for review of judgment. Sucha 
construction however has never been placed 
upon these words and I do not see ‘any justi- 
fication for doing so. In my opinion, there- 
fore, the time of limitation in the present case 
began to run from September 19, 1935 in 
regard to the costs which were awarded in 
the trial Court as well as in the first and 
second appeals and-so far as the execution 
in respect of these costs is concerned, it must 
be held to be time-barred. As to the costs 
awarded in the miscellaneous judicial case, 
it was conceded by the learned Counsel for 


‘the appellant that these costs are still re- 


coverable and therefore ño decision on that 
point is necessary. In-these circumstances 
I would allow this appeal, set aside the 
judgment of the learned District J udge and 
restore the judgment of the Subordinate 
‘ @)10M66. | ; 

a 3 PL J 119; 44 Ind. Cas. 575; A IR 1917 Pat. 


(4) 39 M 1196 (1202); 28 Ind, Cas. 367; A-I R916 
Mad. 883; 17 M LT 208; (1915) M W N 211; 
Mo AIR 1927 Cal. 904; 104 Ind. Cas. 466; 54 0 
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Judge.. Having regard to the circumstances 
of the case, we are of the opinion that the 
parties should bear their own costs here 
and in the Court of the District Judge. 


|: Rowland, J.—I agrée. With tegard to” 
the-observations in Firm Dedhræj Lachmi, 


Narayan v. Bhagwandas (1) implying that 
the Privy Gouncil decisionin Nagendra Nath 
v. Suresh Chandra: (6) had had the effect of 
reversing the current of authority in ‘this 
Court’ and in particular overruling Rai Brij- 
raj v. Nauratan Lal (3), 1 would like to 
point out -that the law as understood and 
applied -in this Court, even before the date 
of the Privy Council judgment (which was 
delivered on April 21, 1932), was in the same 
sense as that declared ‘by their Lordships. 
The latest: pronouncement of this Court be- 
fore the date of that Privy Council judgment: 
was made on July‘15,: 1931 in Kameshwar 
Singh- Bahadur: v, Beni Madho Singh (7). 
Kulwant Sahay,’ J> with whom’ Khwaja 
Mohammad “Noor; Ji, agreed,’ held- that the 
reference to an appeal in Art. 182 (2), Lim. 
Act, is ‘not limited to an appeal which was 
a competent appeal; that the article applies 
whenever an appeal has been preferred; and 
that presentation of a’ memorandum | of 
appeal is’ preferring an appeal. There is 
therefore no question of the current of author- 
ity in this” Court being reversed’ in ‘con- 
sequence of what the Judicial Committee 
decided in Nagendra Nath v.Suresh Chandra 
6). - - i 


i pi | “ Appeal allowed. 


_ (6) 59 IA 283; 137 Ind. Cas. 529; AIR 1932 PO 
165; 60 C 1; Ind. Rul. (1932) PCO 195; 36 CW N 
803: (1932) A L J.643; 34 Bom. LR 1065; 55C L J 
598: 33 P LR 621; 36 LW 7; 90 W N 681; (1932) 
M W. N 817; 63 ML J 329. o ve a 
_ (1) AIR 1931 Pat, 422; .134 Ind, Cas, 425; 11 Pat. 
430; 12P L T701; Ind. Rul, (1931) Pat. 457, 





CALCUTTA HIGH COURT 
Appeal No. 813 of 1938 
AA June 7, 1940 


i SEN, J. 

TRAILOKHYA NATH BANERJEE- 
PLAINTIFF— APPELLANT 
versus 
SUKUMAR BOSE—Derenpant— 

i i RESPONDENT ` . Sy f 
Civil Procedure Code (Act V of 1908), Sch. IT, 
Paras. 21, 16, s. 104—No explicit order- filing award 
Decree upon award—Appeal against whole decision 
must be treated as one against implied order filing 
award—Appellate order falls under s. 104 (2)—Deeree 
in accordance with award — Appeal; grounds of— 
Second appeal from order filing or refusing to file 
award, competency of. 23 
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: Where there is.no separate order passed filing the 
award, the appeal from the decision of the Court passing. 
a.decree upon the award should be. treated as an 
appeal which is in substance an appeal from an implied 
‘rder filing the award. In such a case the order-passed 
in the appeal is governed by s. 102 (2), Civil P. C. 
88 Ind. Cas, 76 (1), relied on. [p. 612, col. 1.] 

Although a decree upon an award which is in accord- 
ance with the award iš normally not appealable never- 
theless an appeal will lie'from such a decree where the 
submission or reference to arbitration is challenged as 
being invalid. . From this, however, it does not follow 
that a second appeal. will lie from an order filing or 
refusing to file an award when the validity of’ the refer- 
ence’ to arbitration is challenged. An order filing or 
refusing to file an award not being a decree is appealable 
only to theextent allowed by s. 104, Civil P. C, which 
prohibits a second appeal. 130 Ind. Cas. 209 (2), relied 
on, 5Ind, Cas. 98 (3), explained. .[p. 612, col. 2.) 


A. ‘from appellate decree ‘of the. Sub- 
Jungs, First Court, Jessore, dated March 14, 
1938. : i r i 
7 ‘Mr. Shambhunath Banerjee, for the Appel- 
ant. ` i : 

. Messrs. Rajendra Bhusan. Bakshi and 
Ram Mohan Bhattacharjya, for the Respon- 
deft. | -- e i 


. Judgment.—The facts giving rise to this 
appeal are as follows : There .was a dispute 
regarding land between the appellant and 
the respondent and two.others. The dispute 
was referred by the parties to the arbitration 
of three gentlemen who are Pleaders- of 
Jessore. They made an award..The appellant 
applied under para. 20 of Sch. II; Civil P. O., 
to the Court of a Munsif at Narail in the Dis- 
trict of Jessore for an order that the award 
be filed: The respondent alone objected. His 
objections broadly were: (1) that there was- 
no valid reference to arbitration, and (2) that 
the award was liable to be’ set aside on the 
ground of misconduct on the part of the 
arbitrators. The learned Munsif held that 
the reference was ‘valid and that there was 
no misconduct. He then passed the following 
order: ~ ; 

z “Ordered that the suit be deceeed in terms of the 
award with costs on contest against defendant No. 1 
and ex parte against the rest. The award do form 
part of the decree.” - i 
Defendant No. 1, it may. be noted, is the 
respondent. Against this decision an appeal 
was taken tothe District Judge by the res- 
pondent and was heard by the Subordinate 
Judge, first Court, Jessore. The appeal was 
treated by the learned Subordinate Judge as 
-an appeal from an order directing an award 
to be filed. Three points were taken by the 
respondent in challenging the decision of 
the learned Munsif. They are : (1) That the 
award determined matters not referred by 
the .submission. to arbitration. (2) That the 
award was indefinite. - (3) That the award 
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was liable to be set aside on the ground of 
misconduct on the part of the arbitrators. 
The appellant took the point that the appeal 
was barred by limitation. The learned Sube 
ordinate Judge held against the respondent 
on the first two points; but he found that 
the arbitrators were guilty of misconduct and 
that the appeal was not barred by limitation. 
On :these findings he allowed the appeal in 
the following terms : 

“Ordered that the appeal be allowed with costs. 


The order of the learned Court below directing the 
award to be filed is set aside.” 


Against this order the appellant has filed 
the present appeal. A preliminary objection 
is taken by the respondent that no second 
appeal lies. The argument in support of this 
objection is as follows: The appeal before 
the Subordinate Judge was ari appeal against 
an order filing an award passed in an arbi- 
tration without the intervention of the Court. 
An appeal against such an order is permitted 
by s. 104-(1) (f), Civil P. C., but a second 
appeal is prohibited by sub-s. (2) which says 
that no appeal shall lie from any order passed 
in appeal under. this section. The objection 
is met by the appellant in this way. Learned 
Advocate for the appellant says, firsi, that the 
appeal before the Subordinate Judge was not 
an-appeal against an order filing the award 
but an appeal against the decrée passed upon 
the award and that therefore a second appeal 
would lie as the prohibition against second 

-appeals contained in s. 104 (2) is restricted 
to appeals from orders and can have no 
application to decrees. Secondly, he says that 
as the validity of the reference to arbitration 
was questioned by the respondent a second 
-appeal-would lie even though the appeal be 
‘held to be one not against the decree upon the 
award but against the order filing the award. 


I shall now take up for consideration the 
first branch of the argument urged on be- 
half of the appellant. When an award is 
made without the intervention of the Couri 
the party who wishes to enforce the award 
must apply to the Court having jurisdiction 
over the subject-matter of the award for an 
order filing the award. The Court must give 
notice of this application to the other parties 
and they may come and object to the filing 
of the award. The Court will decide the 
question and “pass an order filing the award 
or refusing to file it. Any party dissatisfied 
with this order has the right to appeal from 
it but there is no second appeal from such 
an order. This is quite clear from the 
provisions of s, 104 (1) (f) and s. 104 (2), Civil 
P. C. Now if the Court passss an order filing 
the award, it shall pronounce judgment in 
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aécordance with the award and upon that 
judgment a decree shall follow. No appeal 
shall lie from this decree except in so.far as 

othe decree is in excess of or not in-accord- 
ance witli the award. If the decree is of this 
nature an appeal as well as a second appeal 
will lie. l 
“There is a clear and fundamental distihc- 
tion between an appeal from an order filing 
an award and an appeal from a decree 
passed on an award. The former is directed 
against the award itself while the latter ac- 
cepts the award and attacks the decree on 
the ground that it is in excess of the award 
or inconsistent therewith: Bearing this dis- 
tinction in mind I proceed to decide. whe- 
ther the appeal òf the respondent was from 
an order filing an award or.from a decree 
passed thereon. In the present case, . the 
learned Munsif -has not followed the, pro- 
cedure laid down in para. 21 of Sch. :TLof 
the Code. He passed no distinct order filing 
the award. He expressed the opinion. that 
the award should be enforced. and .passed an 
order “decreeing the suit in terms of the 
award.” The respondent could not frame 
his appeal as being one from an order filing 
the award ‘inasmuch as there was no such 
order passed formally.: He did the only thing 
that he could do; he appealed against the 
whole decision cof the Munsif. He directed 
his appeal, however, not against the ‘decree 
but against the award. The objections urged 
in the appeal were all directed against the 
award and not against the decree. The 
learned Judge has described the appeal as 
being one “against the order directing an 
award tobe filed under para. 21 of Sch. II, 

.Civil P. C.” With this description I entirely 
agree. The appeal was not against the decree 
but against the implied order filing the 
award. In circumstances like these where 
the Court neglects to pass an explicit order 
filing the award and passes a decree upon 
the award what is an aggrieved party to do? 
He can only appeal from the whole decision. 
Such an appeal must be treated as an appeal 
from an implied order filing the award even 

_though a decree upon the award has already 
been passed. If one were to.treat such an 
appeal as an appeal from.the decree, it would 

- result in serious prejudice to a party com- 
plaining against an award. The result would 
be that a Court by failing in its duty to 
record an order filing the award would be 
able to deprive the complaining party of all 
opportunity of contesting the validity of 
the award. The party would be relegated 
to the very limited right of appealing from 
the decree on the award, a right which can 


i 
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be exercised only if the decree isin excess 
of or not in accordance with the award. 

In Jagat Pande v. Sarwan Pande (1) the 
position was exactly similar. It was held. 
that as there was ng separate ord&r passed 
filing the award, the appeal frorg the deci- 
son “of the Court passing a decree upon 
the award- should be treated as an appeal 

- which. was in substance an appeal from 
an order filing the award. I entirely agree 
with this .view and hold that the ap- 
peal before the Subordinate Judge was 
not an appeal from the decree but an appeal 
from the. implied order filing the award. 
That being so, the order passed’in the appeal 
by the Subordinate Judge is governed by 
s. 104 (2), Civil: P. O., which ‘says that no 
appeal will lie therefrom: The next point 
urged was that a second appeal will lie 
because the validity of the reference itself 
was’ challenged by the respondent before 
the Munsif. My attention was drawn to 
paras. 16 and 21 of Sch. IJ, Civil P. C., which 
prohibit any appeal from, a decree upon an 
award except in so far as the decyee is in 
excess of or not in accordance with the 
award. Learned Advocate for the appellant 
next referred me to certain cases where it 
was held that although an appeal froma 
decree passed on an award was so prohibited 
nevertheless, if the reference itself was chal- 
lenged as being invalid, an appeal would 
lie “against the decree even though it be in 
accordance with the award. Learned Advo- 
cate argues that if the prohibition against 
an appeal. from a decree upon an award 
contained in paras. 16 and 21 of Sch. II, Civil 
P. ©., is removed if the validity of the 
reference is questioned, then the prohibition 
against a second appeal from an ouder filing 
or refusing to file an award contained in 
s. 104 (2), Civil P. C., should likewise be held 
to be removed when any party questions 
the validity of the reference. 

It would serve no useful purpose to deal 
with all the cases cited before me where it 
has been held that an appeal will lie against 
a decree upon an award if the validity of 
the reference is challenged even though the 
decree is in accordance with and not in 
excess of the award. Some of the cases are 
under the old Code and in view of the im- 
portant changes made in provisions of the 
Code dealing “with the subject of arbitration 
they cannot have any direct application. 
There is also a divergence of opinion on this 
point both in this Court and in the Courts 
of other provinces. Most of these cases are 


(1) 47 A 743; 88 Ind. Cas. 76; A IR 1925 All. 404; 23 
-A L J 149, L'R A 350 Civ, 
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referred to, and dealt with very fully by 
Mukherjee, J. in Golenur Bibi v. Abdus 
Samad (2). He gives a very elaborate 
And lucid history of how the view that 
an appeal lay from a decree upon an 
award on the ground that the submission 
was invalid came to be held and although 
he held a contrary opinion he felt con- 
strained to follow that view in the case 
under consideration as the weight of deci- 
sions in this Court was in support of it. Iam 
bound by this decision and shall for the 
purposes of this case accept the position that 
although a decree upon an award which isin 
accordance with the award is normally not 
appealable nevertheless an appeal will lie 
from such a decree where the submission or 
reference to arbitration is challenged as 
being invalid. From this, however, it does 
not follow that a second appeal will lie from 
an order filing or refusing to file an award 
when the validity of the reference to arbi- 
tratjon is challenged. 

The status of a a decree and anarder so far 
as appealability is concerned is fundamen- 
tally different. When a decision amounts to 
a decree it is invariably appéalable unless it 
is expressly provided that no appeal shall lie 
from it. This is the effect of s. 96, Civil P. C. 
An order however, if invariably non- appeal- 
able unless it is expressly provided that an 
appeal shall lie from it. Thisis the effect 
of s. 104, Civil P. ©. If this important 
difference between a decree and an order 
is borne in mind the fallacy in the ar gument 
of learned Advocate for the appellant will 
become apparent. The decree passed on an 
award would ordinarily be appealable were 
it not for the provisionsof paras. 16 and 21 
of Sch. II, Civil P. C., which prohibit an 
appeal if such a decree is in terms of the 
award. Now this prohibition ‘is based on 
the fact that the decree is founded upon an 
award. Ifthe validity of the reference to 
arbitration is challenged successfully and 
the decree is shown to be one which was not 
based on any award, its appealability will 
be unaffected by the prohibition contained in 
paras. 16 and 21 which apply only to a 
decree based on an award. This I consider 
is the ground on which it has been held 
that an appeal would lie from a decree 
onan award even though it isin accordance 
with the award when the very reference 
to arbitration was challenged as being 
invalid. 

An order filing an award or refusing to 
file it isin quite a different category. It is 


(62) 58 0 628; 130 Ind. Cas. 209; AIR 1931 Cal, 211; 
52 CLF 298; 35°C W-N 238. 
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not a decree.. Section 2of the,Code wheré- 
ina decree is defined bays that “any ad- 
judication from which an appeal lies as an 
appèal from an order” is not a decree. Nowe 
an order filing or refusing to filé en-award 
is an adjudication from which an appeal les 
as aù appeal from an order. ,Section 104 
(1) (f) makes this quite clear whén it treats 
such an adjudication ês an order and makes 
it appealable as such. Whatever may Have 
been the view held winder the old Code 
where there was no provision corresponding 
to s. 104 (1) (f) of the presént Codé, under 
the law as it stands at présent it must -be 
held that an order filing or refusing to file 
an award is not a decree. Now if itis nota 
decree but an order it is appealable only to 
the extent allowable by any express provi- 
sion in the.Code, 7. e. to the extent allowed 
by s. 104 of the Code and as pointed out be- 
fore that section prohibits a second appeal. 
Learned Advocate for the appellant referred 
me to the casein Rai Charan” Purkait v. 
Amrita Lal Gain.(3) whére there wag a 
second appeal entertained by this Court 
from an order refusing to file an award 
made in a private reference. The case was 
under the old Code where there was no pro- 
‘vision for an appeal from an order filing or 
refusing to file an award. Under the old 
Code such an order was treated as a decree 
and it was appealable as such. Under the 
present Code, s. 104 alters the position as I 
have indicated above. The casein Rai 
Charan Purkait v. Amrita Lal Gain (3), 
is, therefore, of no assistance to the appel- 
lant. In view of what I have said above, the 
‘preliminary objection must prevail. The 
appeal is dismissed with costs. There is an 
-alternative application under s. 115, Civil P. 
C. that will be dealt with by the Court em- 
powered to deal with such applications. ` 


D. Appeal dismissed, 
(3) 11 CL J 181; 5 Ind. Cas. 98. 


‘LAHORE HIGH COURT - 
First Appeal, No. 79 of 1939 
| January 30; 1941 
TEK CHAND AND BECKETT, JJ. å 
ALAM KHAN—P taintipF—APPELLANT 
. VETSUS f : 
Mst. BHAG BHARI AND ANOTHER 
— DEFENDANTS— RESPONDENTS | 
Court Fees Act (VII of 1870), s. 7 Gv) (0), Sch. IT, 
Art. 17 Gii)—Suit.by G's grandson against G’s widow 
for declaration that he was an adopted son of G 
under his will—A, a collateral of G not made party 
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—Decide passed—A’s suit for declaration that decree: 
in suit by grandson was not binding on him and that 
Suit was collusive and that will set up was not genuine 
= Suit held fell under Sch. II, Art. 17 äi.” , 
Gs grandson instituted a suit against G’s widow for. 
“a, declaration to the effect that he was the adopted son of. 
G under.the will. A who was G’scollateral was not made 
a party to thet suit. The suit was decreed. Thereupon, 
A instituted a suit for a declaration to the effect that 
the. aforesaid decree in the suit instituted by Ge 
grandson against G’s widow had been obtained by 
fraud on wrong facts and against law,. without join- ‘ 
ing the plaintif (A)as aparty, and that it was not 
binding on him, in other words, that G’s grandson was 
not the adopted son of G and that the will set up by him, 
on which the decree was obtained, was not genuine : 
Held, that the plaintiff (A) not being a party to the 
decree obtained by G’s grandson against widow was 
in no way bound by it. It could not- be said that he 
was constructively represented in that suit by the 
widow whose interests were really adverse to his. 
_ Held, also that A’s suit was clearly one for a dec- 
laration without any consequential re.ief and fell 
within Art. 17, cl. (iz) of .Sch. II, Cours Fees Act. 
193 Ind. Cas. 641 (1), distinguished. : 


__ E.A. from an order of the Senior Sub- 
Judge, Sargodha, dated January 6, 1939. 


Messrs. Roop Chand and Hem Raj Maha- 
jan, forthe Appellant. © ~ 


-Messrs. R: C. Manchanda and 6. C. Man- 
chanda, for the Respondents. ; 


Tek Chand, J.—The plaintif is a colla- 
teral of one Ghulam Rasulin the fourth deg- 
ree. Ghulam Rasul died leaving a widow 
Mst. Bhag Bhari and a daughter Mst. 
Bahishtan. Mst. Bahishtan had a son Moham- 
mad Sher. On Ghulam Rasul’s death 
Mohammad Sher, alleging himself to be the 
adopted son of Ghulam Rasul, under a will 
dated January 1, 1933, applied tothe revenue 
authorities that mutation be effected in his 
favour. The plaintiff resisted the claim con- 
tending that the will was a forgery and that 
the defendant had not beén adopted by 
Ghulam Rasul. The revenue authorities ac- 
cepted this coutention and holding: that, the 
will was not genuine, rejected Mohammad 
Sher’s claim.. Thereupon, Mohammad Sher 
instituted a suit against Mst. Bhag Bhari, 
widow of Ghulam -Rasul for a declaration to 
the effect that he was the adopted son of 
Ghulam Rasul under the will dated January 
1, 1933. The present plaintiff was not made 
a patty to that suit. The suit was decreed 
on June 8, 1936 by Chaudhri Mohanimad 
Ali, Subordinate Judge, Sargodha. On the 
basis of this dectee the land left by Ghulam 
Rasul was mutated in favour of. Mohammad 
Sher. Thereupon, the plaintiff instituted 
the present suit for a declération to the 
effect that the aforesaid decree passed by 
Chaudhri Mohammad Ali in_the suit insti- 
tuted by Mohammad Sher. (defendant, No. 2) 


t 


‘therefore a court-fee of Rs. 


614: 
against Mst. Bhag Bhari (defendant ‘No. sl) 
had been obtained by fraud on wrong facts 
and against law, without joining the plaint- 
iff ‘as a party, and that it was not binding 
on him. 
of jurisdiction at Rs. 5,250, but a court-fee 
of Rs. 10 was paid, it being statt that the 
claim was one for obtaining a declaratory 
decree, pure and simple. The defendants 
resisted the suit on numerous grounds plead- 
ing, inter alia, that the court-fee paid was in- 
sufficient. They urged that the suit was 
for a- declaration with consequential relief 
and that it was governed by s. 7 (iv) (0), 
Court Fees Act, and as the plaintiff had 
himself fixed the value of the relief at 
Rs. 5,250, he should: pay ad valorem court- 
fee on that amount. The learned Subordi- 
nate Judge upheld this plea and directed 
the plaintiff to make good the deficiency 
within a certain time. The plaintiff failed 
to pay, the requisite court-fee, and the learn- 
ed Judge rejected the plaint. 


From this decree the plaintiff has come 
in appeal and it has been contended on his 
behalf that the suit really fell under Art. 17 
(iii) of Sch. II, Court Fees Act, and not 
under s. 7 (iv) (c) of the said Act, and 
10 had rightly 
been paid. It may be stated at the outset 
that the plaintiff not being a party to the 
decree obtained by defendant No. 2 against 


‘defendant No. 1, is in no way bound by it. 


It cannot be said that he was constructively 
represented in that suit by Mst. Bhag Bhari, 
whose interests were really adverse to his. 
Indeed, that suit had really been brought 
to defeat the present plaintiff's rights by 


‘a collusive decree obtained behind his back. 


Nor is the plaintiff even if his allegations 
are true, entitled to possession of Ghulam 
Rasul’s property, so long as his widow Mst. 
Bhag Bhariis alive. The suit as framed 
is, therefore, really one for a declaration that 
the decree obtained collusively’ by defendant 
No. 2against defendant No. lin a suit to 
which he was nota party, does not affect 
his rights, in other words, that defendant 
No. 2 is not thg adopted son of Ghulam 
Rasul and that the will set up by him, on 
which the’ decree was obtained, was not 
genuine. In our opinion, that is clearly a suit 
for a declaration without any consequential 
reliefand falls within Art. 17, cl. (iii) of 
Sch. IT, Court Fees Act. 7 


The learned Counsel for the respondents 
Telied on the recent Full Bench decision in 


‘Regular First Appeal No. 459 of 1988, decid- 
‘ed on. November 4, 1940 Zeb-ul-Nisë v. 
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Chaudhuri Din Mohammad (1).. That case 
however, is clearly distinguishable. There a 
mutwalli had alienated wagf property and 
the suit was brought by certain beneficia- 
vies for a declaration thatthe property was 
wagf and the alienation was void. It was 
held that in the case of a waqf if an aliena- 
tion is made by the mutwalli, it is binding 
on all concerned, until and unless itis set 
aside and therefore when a person sues to 
have it declared null and void, he can only 
do so by getting the deed invalidated. The 
relief claimed in such cases therefore in- 
cludes consequential relief. But the learned 
Judges clearly pointed out that while it 
cannot be laid down asa broad proposition 
of law that in every case where the plaintiff 
“was not a party to the decree or deed sought 
to be declared as null and void, he is entitl- 
ed to sue for a bare declaration, the true 
-rule is that it is only in those cases where the 
plaintiff is a party to the decree or deed 
and the declaratory relief, if granted, neces- 
satily relieves him of his obligations under 
the decree or deed, that the declaration in- 
volves a consequential relief. The learned 
Judges went on to say : 

“In cases, where the plaintiff is not a party to the 
decree or the deed, the declaratory relief does not ordi- 
narily include any such consequential reljef. But there 
are exceptional cases in which the plaintiff, though not 


a party to the deed or the decree is nevertheless bound. 
thereby.” 


They then gave theinstance of a decree 
obtained against the manager of a joint 
Hindu family which is binding on all the 


-other co-parceners and also mentioned the 


ease of an alienation by the mutwallt of a 
waqf property. It is conceded that the pre- 
sent case does not fall within any of the ex- 
ceptions mentioned by the learned Judges. 


-The Full Bench decision therefore does not 


lay down any rule against the appellant. 
The plaint, read as a whole, shows clearly 
that the suit is one for pure declaration with 
no consequential relief. We accordingly 
accept the appeal, set aside the decree of the 
lower Court and holding that the court-fee 
of Rs. 10 paid is sufficient, remand the case 
to the lower Court for disposal in accords 
ance with law. Court-fee on this appeal 
shall be refunded. Other costs will be costs 
in the cause. Both parties have been direct- 
ed to appear before the Senior Subordinate 


Judge, Sargodha, on February 10, 1941, 
when a date for further proceedings will be 
given.” f 

D. ~ . Appeal. accepted. 


(1) A I R 1941 Lah, 97; 193 Ind. Cas. 641; 43 PL 
RY106; 13 R L 465, 


BR Napi Kang 
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© . 2 "OUDH CHIEF COURT 
First Civil Appeals Nos. 104, 105 
ba of 1937 
YORKE AND AGARWAL, JJ. 
April 16, 1941 
, Raja Sır MOHD. EJAZ RASUL 
KHAN BAHADUR—COLAIMANT— 
APPELLANT 
VETSUS , 
Hakim Saiyid ALI MOHAMMAD 
AND OTHERS—DEBTORS—OPPOSITE PARTIES— 
RESPONDENTS.” 

U. P. Encumbered Estates Act (XXV of 1934), 
ss. 14,18, 35—Transfer of Property Act (IV of 1882), 
ss. 72,77, 76 (h)— Civil Procedure Code (Act V of 
1908), 0. XXXV; rr. 2, 7,0. VI, r.17, s. 2 (12)— 
Mortgagee entitled to get possession in default of pay- 
ment of interest — Default made and possession not 
~- gtven—Mortgagee suing for possession—Amount spent 

to' obtain possession, if can be recovered in proceedings 
under Encumbered Estates Act — Provision for 
pendente lite interest, if retrospective—Mortgagee in 
possession—Deficiency in profits—Mortgagor personal- 
ly liable for such defictency—Mortgagee, if can recover 
deficiency and interest thereon at time of redemption 
—Mortgagee in possession —Suits by him to recover 
arrears of rent — Whether act of managemtnt— 
Costs, if can be recovered by him — Amendment of 
pleadings—Discretion of Court—Interference with, in 
appeal—Mesne profits, meaning—Costs of collection. 

Where a mortgage bond provides that in case of 
default of payment of interest by the mortgagor, the 
mortgagee should obtain possession of the mortgaged 
property and the mortgagor makes a default and does 
not deliver possession to the mortgagee, the mortgagee 
is entitled to sue for possession and the amount thus 
spent in obtaining the decree for possession can be 
recovered by him in proceedings under the U. P. Encum. 
Estates Act ashe can do ina suit for redemption 
by reason of O. XXXIV, rr. 2 and 7, because the 
amount so spent is spent to make good his title against 
the mortgagor within the meaning ofs. 72, T.P. Act. 
87 Ind. Cas. 129 (1) and 26 Ind. Cas. 184 (2), relied 
on. 

The provision for pendente lite interest ins. 14, U. 
' P. Encum. Estates Act, has retrospective effect. ' 

Where the mortgage deed does not provide that the 
interest be not a charge on the property and by a 
covenant the mortgagor has undertaken 
liability to pay the deficiency in profits, the mortgagee 
in possession is entitled to recover the deficiency in 
the profits at thetime of redemption but not the interest 

_ thereon. 

[Case-law referred to.] 

- The filing of suits to recover arrears of rent by a 

` mortgagee in possession is an act of management within 
the meaning of s. 76 (A), T. P. Act and any expenses 
incurred in connection therewith are recoverable by the 
mortgagee. 23 Ind. Cas. 456 (3), relied on. [p. 619, col. 2.] 
‘It is within the power ofthe Court to allow the parties 
to add to their pleadings, and where it is done without 
‘any objection by the other side, it is too late to ques- 
_ tion it in appeal. [ibid.] : i 
Mesne profits- mean amount realised minus the costs 
of collections, and in the absence ofany evidence the 
costs of collections should be considered to be 10 per 
.-cẹnt. 154 Ind. Cas. 1 (4), Hurto Doorga Chowdhurani 
v. Mahari Surat Soondari Debt (5) and Girish 
Chunder Lahiri v. Shoshi Shikhareswar Roy (6); 
relied on.- -[p. 620, col. 1.] ©’ ‘ 
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and 106 
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Judge, First Grade, Barabanki, dated’ July 
31, 1937. oe Be a 
_ Messrs. M. Wasim, Ali Hasan and Nawab 
Ali, for the Appellant. ‘ TA 


_ Messrs Hyder Husain and HA.. H. Zaidi, 
for Respqpdents, -Nos. 1 to 6 and 8 to 10, 


Judgment.—These are three connected 
appeals Nos. 104, 105 and 106 of 1937., We 
‘propose to decide them by one judgment. 
Syed Mohammad Askari, Mir Syed Hasan 
and Syed Agha Ali three brothers divided 
their zemindari property by an agreement, 
dated June 16, 1902, and Syed Mohammad 
Askari got 5/9ths shares and the remaining two 
brothers 2/9ths each. On January 16, 1905, 
all the three brothers executed a mortgage- 
deed for Rs. 44,000 in favour of Raja Tasad- 
dug Rasul Khan, Talugdar of Jehangir- 
abad, whois now represented by the ap- 
pellant Raja Sir Mohammad Ejaz Rasul 
Khan Bahadur, Kt., ©. S. I. Two villages 
Daulatpur and Balchhat were mortgaged in 
this deed. The rate of interest mentioned in 
the deed was 6 p. c per annum com- 
-poundable every six months, and it was pro- 
vided that in case two instalments of interest 
were not paid, the mortgagee after waiting 
for two months more would be entitled to 
take possession of: the mortgaged property. 
On February 3, 1906. Syed Mohammad 
Askari executed another mortgage-deed in 
-favour of the same mortgagee in respect of a 
share in the village Guthia. The amount 
borrowed was Rs. 20,000 and there was the 
same condition of the mortgagee taking 
possession over the mortgaged property in 
-case two instalments of interest were not 
paid. The rate of interest was 62 p. c. 
Syed Mohammad Askari executed another 
deed on” September 12, 1911, in which a fur- 
ther charge of the amount borrowed under 
the deed of 1906 was created over his share 
in villages Daulatpur and Balchhat. There 
was default in payment of two instalments, 
and the mortgagee brought two suits for 
possessien, one in respect of Mouzas Daulat- 
pur and Balchhat andthe other tn respect 
of village Guthia. Suit No. 16 in respect of 
Daulatpur and Balchkat was decreed on 
April 7, 1924, and the other suit in respect of 
Guthia on February 28, 1924. The mort- 
gagee obtained possession in execution of 
these decrees on May 15, 1924 over Daulat- 
“pur and Balchhat and on July 23, 1924, over 
_Guthia. A sum of Rs. 1,276 was awarded 
< as costs to the decree-holder in the suit relat- 

ing to Daulatpur and Balchhat and Rs..646-2 


“in the, other suit. The mortgagee was in 


_ possession of subsequent to May 15, 1924, 
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till ejected in course of-these proceedings. 
Three applications under s. 4 of the Encum. 
Estates Act were made, one by Syed 
Agha Ali who died during the pendency of 
the proceedings and was liable for 2/9ths* 
Share of the money, due on the mortgage 
deed, dated January 16, 1905. Afhother ap- 
plication was made by Hakim Syed Aii 
Mohammad, one of the heirs of Syed Hasan, 
and he is liable for 2/99ths of the money due 


on the mortgage-deed dated January 16,. . 


1905. The third was made by Mst. Sartaj 
Fatima who is liable to pay 1/12th of the 
money due on the mortgage deed dated 
January 16, 1905, and 1/10th of that due on 


the deed, dated February 3, 1906. Raja Sir. . 


Mohammad Ejaz Rasul Khan, the heir of the 
mortgagee, put forward his claim in all the 
three cases. He claimed 2/9ths of Rs. 44,000 
principal,” Rs. 5,161-11-6 interest and com- 
pound interest due on the date ‘he obtained 
possession, Rs. 1,276 costs of the suit for 
possession and interest on the two latter 
amounts from the date he obtained posses- 
Sion till the date of the application amounting 
.to Rs. 4,355-10-6 total Rs. 54,793-6 from Agha 

i. He claimed 2/99ths of this amount from. 
Hakim Syed Ali Mohammad. In the case 
of Sartaj Fatima he claimed 1/12th of this 
very amount. He also claimed 1/10th of 
Rs. 20,000 principal: of the bond, dated 
February 3, 1906, Rs. 2,935 interest and 
compound interest due on the date he obtain- 
ed possession of Guthia, Rs. 646-2 as in 
ought costs of the suit for possession and 
- Rs. 2,679-0-9 interest on the two latter 
amounts from the date of his obtaining pos- 
session over Guthia to the dateof the appli- 
cation—total Rs. 26,240-2-9. 


A-reply to the mortgagee’s claim was filed 

- on behalf of Hakim Syed Ali Mohammad in 
which it was stated that the annual income 
- of Daulatpur and Balchhat was more than 
“the annual interest due on the bond of 1905, 
and so the mortgagee must account for it. 
It was also stated that the mortgagee had 
realised a large sum of money by sale of 
wood, fish, mango produce and the receipt 
of nazranas. Various other allegations 
were made which we do not think it neces- 
sary to state here. Similar replies were 
given by the other applicants. The parties 

- in all the Gases agreed thatthe three cases 
should be tried together, and the Special 
` Judge accepted their request. On Septem- 
ber 18, 1936, the - following issues were 
, framed :— ` ` l 
(1) Is the claimant under the terms of 

the deeds of mortgage Ex. Al, 
(mortgagè of 1905) and Ex. A-4 
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(mortgage deed of 1906) not liable to 
render accounts of the profits 
received by him from the property 

p mortgaged during the period of his 
possession ? | 

Issues Nos. 2 and 3 need 
ed? 

(4) Did the mortgagee fail to let out to - 
fresh tenants lands in the mortgaged 
villages that were given up by old 
tenants? Ifso,is he liable to be 
debited in respect of the profits of 
those lands in taking accounts ? 

(5) Is the mortgagee entitled to charge 
interest on sums other than the 
principal amounts advanced by him 
which were due payable by the 
mortgagors when the mortgageé 

: took over possession ? y 

(6) What sums were due to the claimant 
from the applicants in -respect of 
his share of the debts under Exs. A-1 
and A-4 atthe date of the present 

° application? 

(6a) Is the mortgagee’s claim in respect of 
the costs decreed to him in suits for 
mortgagee possession brought by 
him barred by the law of limita- 
tion ? 

and it was ordered on April 23, 1937, that 

a Commissioner be appointed to prepare a 

statement of accounts showing the profits of 

various kinds, collected and recovered by the 
mortgagee from the properties mortgaged 
during the period of his possession and the 
charges incurred by him. The parties were 
ordered to produce a sketch form of state- 
ment showing the various, heads of income 
and expenditure which the Commissioner 
should consider. The Commissioner sub- 
mitted his report on January 15,1937. The 
parties filed objections to that report. The 
Special Judge then proceeded to determine 
the issues framed by him, and in determin- 
ing issue No. 6 he also considered the Com- 
missioner’s report and the objections pre- 
ferred to it by the parties. He held that the 
claimant, that is the mortgagee, was liable to 
Tender accounts of the receipts from the 
mortgaged property that came into his hands 
during the period of his possession. He also 
held that it was not proved that any land 
remained uncultivated owing to the negli- 
gence of the mortgagee, that the mortgagee 
was entitled to interest which was due under 
the bonds when the mortgagee'took posses- 
sion, and that the mortgagee was not entitled 
to the costs incurred by him in bringing 
suits for possession nor to interest on them. 
He further held that it was not . proved that 


not be mention» 
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the mortgagee had cutany trees, and that the 
mortgagee. was entitled -to 10 p. c. on 
the colleċtions as collection charge and had 


Yealised-Rs, 75- as nazar daura, Rs. 66 ase 


nazar shagun, Rs. 144 as nazar salana, 


Rs. 325-8 as nazar tasfia arazi and forthe . 


houses in the abadi and Rs. 117-7 as bisah 
dues, (customary dues levied from tenants to 
the extent of one quarter of a seer of wheat 


for every, rupee of the rent). He was of - 


opinion that the mortgagee had realised 
nothing on account of Payal, Bhunam 
and Jhankar etc. He ordered the Com- 
missioner to submit a fresh report in the 
light of his findings and each claim be 


decreed for the amount due with interest at . 


Rs. 4-4, p. c. per annum, from the date 
the mortgagee gives up possession. The 
-Commissioner submitted his report on May 
25, 1937. The Special J udge passed a decree 
on the basis of this report but set it aside 
subsequently on the findings that the parties 
had not been allowed any opportunity to file 
objections to the second report, and they had 
been given that right under the order dated 
April 23. 1937. The Commissioner in his 
second report had prepared an account of 
village Guthia, and in doingit he had added 
every year to the principal amount the short- 
.age of interest that is, the difference between 
the amount of interest and the amount of 
profits. Thelearned Special Judge held that 
the mortgagee was not entitled to anything 


more than the profits, evenif they were less ` 


He ordered 
and a decree 


than the amount of interest. 
that the account be amended 
for the amount due be passed. 
Appeal N: o. 104 has been filed by the mort- 
gagee Raja Sir Mohammad Ejaz Rasul Khan 
Bahadur and is valued at Rs. 41-9-9. Three 
points have been taken by him. The first 
- point is that he had incurred Rs. 201-8-3 as 
costs in the rent suit brought by him against 
the tenants and is entitled to Rs. 4-1-3 from 
Hakim Syed Ali Mohammad. The other 
point taken by him is that he is entitled to 
recover the proportionate liability of the ap- 
plicant out of Rs. 1,276 incurred by him in 


the costs of the suit for possession. The third ` 


point taken by him is that he has been 
wrongly made liable for nazrana. The res- 
pondents have filed cross-objections and 
“they are : 


(1) That the Court below was wrong in .. 


holding that the appellant was en- 
titled to 10 p. c. as cogfs on col- 


lections, although the actual costs 


‘were much loss, f 
(2) that the Court was wrong in holding 
that the objectors were not entitled 
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- to credit of the arrears. of rent 
which the appellant allowed ‘to be- 
time-barred, : 
(3) that the mortgagee ought to haye been 
made further liable for Rs. 22-3-9 
- on account ofe» different kinds of 
nd&ranas. Rs. 172-14-6 on account 
of the trees cut by the appellant and 
Rs. 44-2-3 on account of the naz- 
rana of tasfia arazi, 

(4) that the Court below erred in holding 
that they were not entitled to the- 
credit of Rs. 377-12-6 on account of 
the land which the appellant allow- 
ed to remain fallow, and 

(5) that the Court below should have al-- 
lowed future interest to the appel- 
lant from the date of the applica- 
tion of the objectors and not from: 
the date of the dispossession of the 

“ appellant. 7 
_ The same points are involved in the appeal: 
and the cross-objections in appeal No. 105. 
In appeal No. 106 the appellant has raised a 
further point that the lower Court was wrong” 


‘in not allowing him the amount of interest’ 


due on the bond of 1906 which was not realis- 
ed by the profits of the property, and has 
also contended that he is entitled to the costs- 
of the suit for possession brought in respect 
of Guthia. The respondents have raised 


‘the same cross-abjections, in all the cases. . 


The only difference is about the amounts. 

The respondents did not press the objec- 
tions that the lower Court erred in not credit- 
ing them with the arrears of rent which the- 
appellant allowed to become time-barred andl 
in not allowing them credit for the land. 
which the appellant allowed to remain fal- 
low. The claim points which about nazranas: 
was also nbt pressed. The points which we 
have now to determine are— 

(1) whether the mortgagee is entitled to: ~ 
recover the amounts spent by him 
as.costs of the suits for possession 
brought by him, 

(2) is the mortgagee entitled to Rs. 201-8-3: 
an costs of the rent suits brought by 

. him, ; 
(3) whether the mortgagee received any 
. ` nazranas, f 

(4). whether the mortgagee is entitled to: 
10 p. c. costs of collections, 

_(5) whether any trees were cut by the- 

_, mortgagee, . a” g ; 

(6) whether the mortgagee was entitled: 
to interest from the date of the ap- 
plication or-from the date of the 
dispossession of the applicants 

- and . ae 


? 
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~ (7) whether the mortgagee is entitled to 
the portion of the interest of the 
‘bond of 1906 not paid by the profits 
_" of the property.. = 
The.last point arises iz appeal Mo. 106 only. 
Point No.1. THe condition the mort- 
‘gage-deeds about the -mortgégee taking 
possession is ; 
_, “that if in any year any two instalments of profits 
(interest) are not consecutively paid by us, the mort- 
‘gagors, to thé mortgagee, and we fail to pay the amount 
.1n a-lump sum by the end of the year than the mort- 
:gageo after waiting for two months more shall have 
-power to take possession of the property mortgaged 
“though Court and we, the declarants, shall get mutation 
of names effected in the name of the mortgagee. In 
-case of default the mortgagee may himself get mutation 
of names effected in his favour, and the amount of in- 
“terest falling in arrears having been included in the 


` principal, interest at the said rate shall be paid thereon 
salso.’ ` 


.There was admittedly as default in the 
‘payment `of interest, and the mortgagee 
brought two suits for possession and stated 
‘that the mortgagors had not paid interest to- 
wards the instalments of December 1922, 
and June 1923, and did not deliver posses- 
sion in spite of repeated requests. It ap- 
pears that the mortgagors-not only did-not 
‘pay the instalments but did not deliver pos- 
Session to the mortgagee which they were 
bound to do under the mortgage deeds. The 
‘mortgagee had therefore to bring suits for 
“possession to take possesgion as mortgagee. 
Under s. 72 of the T. P. Act a mortgagee can 
-spend such money as is necessary for mak- 
“ing his own title to the mortgaged property 
-good against the mortgagor. We think that 
‘the amount spent by the mortgagee in get- 
“ting decrees for possession was spent to make 
good his title against the mortgagor. It 
appears that he is entitled to these costs 
‘under the law in England. Paragraph 618 
‘of the Halsbury’s Laws of England, Vol. 23, 
p.413 runs thus—The costs of litigation 
‘which are allowed include the following:— 
-(1 .+-(2) costs incurred in obtain- 
ing possession of the mortgaged property. 
Thus the mortgagee is allowed expenses of 
‘taking possession and the costs of an action 
to recover possession of the mortgaged pro- 
‘perty, and these may be included in his 
accounts as ‘just allowances’ without special 
. mention in the order. No direct Indian 
ruling has been brought to our notice, but 
“the principle is laid down in some cases. It 
‘was observed in Nadershaw Sheriarji Rabadi 
v. Shirinbai Bapuji Musa, (A. I. R., 1994 
. Bombay., page 264) (1), that there is no 
Teason to think that the law in India is differ- 


| (IJA LR 1994 Bom, 964; 87 Ind. Cas. 199: 3 
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ent from the law in England, and a mort- 
gagee is allowed proper costs, chargés and 
expenses incurred by him in relation to the 

. mortgage debt or mortgage security includ- 
ing the costs of litigation property under- 
taken by him. The suit for possession - was 
undertaken by the mortgagee quite properly, 
because the mortgagor failed to deliver pos- 
session. The mortgagor was himself to be 
blamed, and Be should not complain now. 
In another case Varadarajulu Chetty v. 
Dhanalakshmi Ammal, (26 Ind. Cas. p. 184) 
(2), the mortgagee was entitled to add to the. 
mortgage money the costs incurred by him 
in defending an unsuccessful suit by the 
mortgagor. Wesee no reason on principle 
to differentiate that case from the present 
one. Dr. Ghosh in his Law of Mortgage, 
Vol. 1, 5th Edition, p. 573, makes the follow- 

‘ing observation :— : : 
“The mortgagee is also entitled to spend money for 
supporting the mortgagor's title to the property, as well 
as for establishing his own security against the mort- 
-gggor.”” | i 
The suit for possession’ was surely for 
establishing the morigagee’s security against 
the mortgagor. Weare clearly of opinion 
that the mortgagee was entitled to spend 
money in bringing the suits for possession. 
“The next point that arises is whether he is 
entitled to recover those costs in these pro- 
ceedings under the Encum. Estates Act. 
The Encum. Estates Act altered the 
ordinary procedure for recovery .of the 
Mortgage money. Under s. 14 of the 
Act all the debtors, secured or unsecured, 
are bound to put in their claims, and the 
Special Judge shall exercise all the powers 
of the Court in which a suit for the recovery 
“of the money would lie and shall decide the 
questions in issue on the same principles as 
those on which such Court would decide 
them. The Special Judge shall determine 
the claims and pass a simple money decree 
for the amount found due. Section 18 of the 
Act provides that the effect of a decree of 
the Special Judge-shall be to extinguish the 
previously. existing rights, if any, of the 
. claimant, together it all the rights, if any, 
of mortgage or lien by which the same are 
secured. The mortgagor also become enti- 
| tled to the possession of the property under 
s. 35 of the Act. The effect of the Encum. 
Estates Act is that the mortgaged, pro- 
perty is redeemed by proceedings’ under it. 

“We think that we should apply the same 

` principles» which would have been applic- 
able, had a suit for sale or redemption been 
brought. The ameriement of the Civil P. C., 
may 26 Ind. Cas. 184; AI R 1915 Mad. 402;'16-M LT 
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in O. XXXIV, r. 2 and O. XXXIV, r. 7 by 
Act XXI of 1921 has made it quite clear that 
before redemption a mortgagee is entitled to 


costs other than those incurred in the suit, 


itself, costs, charges and expenses properly 
incurred by him upto the date fixed for re- 
demption together with the interest thereon. 
It was also held in the Bombay case above 
referred to “that a mortgagee is entitled at 
the time of redemption to all the costs incur- 
red by him in making good his title to the 
property.” We are therefore of opinion that 
the mortgagee is entitled to recover these 
costs in these proceedings. The costs in- 
curred in the suits relating to Balchhat and 
Daulatpur were Rs.1,276. (Their Lordship 
after mentioning the amounts which the 
applicants in each of the three appeals were 
liable to pay proceeded further.) 

Point No. 2. There is a list on the file 
showing that the mortgagee spent Rs. 201-8-3 
as costs in suits for arrears of rent brought 
by him against tenants. These suits were 
decreed from March 1927, to July 10, 1985. 
The Commissioner states in his report that 
the mortgagee at a very late stage in the 
proceedings when the chart was almost com- 
plete and the arguments practically heard 
wanted to file certain papers showing the 
amounts spent in litigation, and he could not 
accept them at that stage and returned them. 
An objection was taken that the Commis- 
sioner had erred in refusing to bring on 
record the papers filed by the mortgagee, 
although he got the accounts of legal ex- 
penses filed, but he did not award anything 
on that account. An issue was framed 
“Were the documents sought to be produced 
refused by the Commissioner without good 
grounds.” It appears that the learned Spe- 
cial Judge has overlooked this issue, and 
there is no finding about it. It appears that 
the Commissioner in determining the income 
of the property had taken into account the 
| amount of Rs. 97-5, cost of litigation which 
were realised. It was, therefore, very unfair 
on his.part not to credit the mortgagee with 
the amount spent by him. The result is 
that the mortgagor gets credit for the 
amount which the mortgagee had spent from 
his own pocket. Section 72 of the T. P. Act 
before it was amended by Act XX of 1929, 
provided that when during the continuance 
of the mortgage, the mortgagee takes posses- 
sion of the mortgaged property, he may 
spend such money as is necessary for the due 
‘management of the property and the collec- 
tion of the rents and: profits thereof. By- 
‘reason -of the amendment this clause has 
been deleted but we find a corresponding 
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provision in cl. (h) of s: 76 of the T. P. Act 
It provides that when during the continuance 
of the mortgage the mortgagee takes posses- 
sion of the mortgaged property, the receipts 
from the mortgaged property after deduct- 
ing the expenses properly incurred for the 
managemegt of the property and the collec- 
tion of rents and profits should be debited 
against him. It was held in Basant Singh 
v. Mata Bakhsh Singh (17 Oudh Cases, 
page 47) (8), that . 

“Tn the obsence of any foundation for a suggestion 
of bad faith, the filing of suits to recover arrears of 
rent by a mortgagee in possession is an act of manage- 
ment and any expenses incurred in connection there- 


with are recoverable by the mortgagee under s. 72 of 
the T. P. Act.” 


In this case certain items had been realis- 
ed by the mortgagee, and it was held that 
he was entitled to all the money spent by 
him. We are of opinion that the mortgagee 
is entitled to this amount from each appli- 
cant in proportion to his liability. He is en- 
titled to Rs., 4-1-3 from the applicants-res- 
pondents in appeal No. 104, Rs. 44-12-6 from 
the applicants-respondents in appeal No. 105 
and Rs. 16-12-9 from the applicant-respon- 
dent in appeal No. 106. 


Point No. 3. The learned Special Judge 
was satisfied oral by the evidence recorded by 
the Commissioner that the mortgagee receiv- 
ed certain nazranas amounting to Rs. 727-15 
in all the villages. We see no reason to. 
differ from him. Itis argued that certain 
Sorts of nazranas were not claimed by the 
mortgagors in their replications to the claims 
of the mortgagee. The learned Judge has 
considered this point. He held that after the 
appointment of the Commissioner the appli- 
cants added a number of other heads to 
those mentioned by them previously under 
which they alleged the mortgagee had re- 
ceived various sums of money from the ten- 
ants, and evidence was given on those points 
without any objection. It was within the 
power of the Court to allow the applicants 
to add to their pleadings, and this appears to 
have been done without any objection by the 
other side. We think it is too late for the 
‘mortgagee now to argue in appeal that evi- 
dence about the nazranas not mentioned in 
the replications should not have been given. 
Tt is said that the learned Judge has found 
that the mortgagee kept proper accounts, 
but no nazrana is mentioned in them. . The 
mortgagee owns considerable other property, 
and it was found that the amount of naz- 
rana is not mentioned in respect of other 


(3)17 Ő C47; 23 Ind. Cas, 456; A IR 1914 Oudh 
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property, even though it was admittedly yea- 
lised by him. It appears that as the rea- 
lisation of these nazranas is not legal they 
are not mentioned in the account books. We 
refuse to disturb the finding of she Special 
Judge on this point. l 
- Point No. 4. Ttisnot denied knd cannot 
be denied in the face of the observations 
made by their Lordships of the Privy 
Council in The-Secretary af State for India 
in Council v. Saroj Kumar Acharya (1935 
O. W. N. page 261),.(4), Hurro Doorga 
Chowdhrani v. Maharani Surut Soondari 
Debi (9 Indian Appeals, page 1) (5) and 
Girish Chunder Lahiri v. Shoshi Shikhares: 
war Roy, (27 Indian Appeals, page 110) (6) 
that profits mean amount realised minus the 
costs of collections, and in the absence of any 
evidence the costs of collections should be 
considered to be 10 p. c. It is however 
argued that there is evidence in this case that 
the costs of collections are much less, and 
reliance is placed on the statement, of the 
mortgagee’s witness Mohammad Kazim: He 
did not state anything about these costs in 
examination-in-chief, but he stated in cross- 
examination that he was paid Rs. 15 a month 
and.there were two--peons under. him who 
were paid Rs., 3 each. -It does not follow 
that the entirecosts of collections’ were, the 
Salaries of these three. servants. We think 
that the lower Court was sight’ in allowing 
10 p. c. as collection charges, > . : 
Point No. 5. The Commissioner and the 
Court both agreed that there was no reliable 
evidence to prove that any trees were cut in 
Purai Ahiran, a hamlet of village Balchhat, 
The Commissioner was of opinion that cer- 
tain trees were cut in villages Balchhat, 
Daulatpur and Guthia. The Commissioner 
relied on his own observation that there were 
some traces of the trees being -cut. It was 
however, proved that the. mortgagor had 
himself cut some trees before the mortgagee 
entered into possession. The mortgagee has 
kept proper accounts, and: there is‘no reason 
for the price of the trees not. being entered 
in them, had any being really cut. We see no 
reason to differ from the finding of the 
Special Judge on this point. g 
Point No.6. | A provision has been added 
by the Amending Act of 1939 to s. 14 of the 
Encum. Estates Act. It is that no pen- 


(4) 1935 O W N 261; 154 Ind; Cas. 1;7 R P C142; 
AIR 1935P C 49; 41 L W 284; (19355M W N 165; 
1935 A L J 438; 39 © WN 405; 1935F D 94; 68 M L 
J 580; 37 Bom. L R 327; 62 C499 (P O). . 

oo 9IT A 1;8 O 332; 4 Sar. 304; 6 Ind. Jur. 146 
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dente lite interest shall be allowed in-‘the 
case of any debt where the creditor was in 
possession of any portion of the debtor’s 
property in lieu ofinterest payable on such 
debt. Itis argued on behelf of the respon- 
dents that this provision was added in 1939, 
and so the lower Court in the absence of it 
was not entitled in 1937 to award interest 
from the date of dispossession of the mort- 
gagee. The learned Counsel for the respon- 
dents has relied on certain rulings that the 
amendment should not have a retrospective 
effect but that very Act which amended s. 14 
added s. 20-A cl. (v). Clause (v) of s. 20-A: pro- 
vides that any order passed otherwise than 
in accordance with the proviso to sub-s. 7 
or s. 14 shallbé cancelled. It is thus clear 
that the legislature meant to give this 
amendment a retrospective effect, and we 
see no reason to make any alteration in this 
order. If we were to allow pending interest 
the order is liable to be cancelled under 
the Amending Act of 1939. i 
` Point No. 7. The Commissioner in his 
report dated May 25, 1937, found that 
Rs. 26,904-8-0 were due to the mortgagee 
on the bond of 1906. The amount to due on 
July 24, 1924, when the mortgagee took pos- 
session was Rs. 22,935. In the year 1924- 
1925 the income was Rs. 3,186-7-6 and the 
interest and expenses amount to Rs. 3182-2-2, 
and so the mortgagee got Rs: 4-5-4 more 
that the interest. This amount was deducted 
from the principal and the amount remain- 
ing due on July 24, 1925 was Rs. 22;930-10-8. 
In most of the subsequent years the income 
was less than the amount - of interest and 
other expenses. The Commissioner found 
theamount due to the mortgagee at the 
end of each year and added it to the 
principal beginning from the second year. 
The learned Judge held that the mortgagee 
was not entitled to get any amount more 
than that received by him even if the 
amount of interest and other expenses were 
more. He has relied on two points— 

(1) that the mortgagee never claimed the 
deficiency in profits in his claim, and 

(2) that he was not legally entitled to it. 
We think that the learned Judge is wrong 
on both the points. The mortgagee’s claim 
was that there should be no accounting and 
he was entitled to the possession of the pro- 
perty in lieu of his interest. The applicants 
themselves pressed for account and the Court 
accepted their contention inits order dated 
April 23, 1937. The Commissioner was then 
appointed to prepare accounts and he did 
it as claimed’ on ‘behalf of . the -mortgagee. 
The applicants then objected to it and theif 
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objection was allowed by the Court. The 
mortgagee had never any. opportunity to 
state before the applicants objected that they 
were entitled to the portion of the interest 
which was not paid by the profits. The 
accounting denotes the idea that the mort- 
gagee would be entitled: to his interest and 
would give account of the money’ received 
by him ‘after deducting the legal expenses. 
We are of opinion that the learned J udge 
was not justified in not awarding the short- 
age of interest to the mortgagee on the 
ground that it was not claimed by him in 
his claim: 

The second point taken by the learned 
Judge is that there is a covenant in the 
deed that the mortgagor would make up 
this deficiency out of his other property. The 
reference ‘is to para. 7 of the mortgage deed 
of 1906 which runs thus— 


“That if at the time of taking possession over the 
property by the said ‘mortgagee or at any time in 
future there “occurs a deficiency in the profits of the 
property noted in the déed, I, the declarant shall make 
up the deficienary out of my other property, and*I, 
the declarant, shall have nothing to do with the en- 
hanced amount of rent.” 

It is clear that the mortgagor was liable 
if the entire amount of interest was not 
realised from the ‘profits of the property. 
The question is whether by reason of his 
taking a personal liability to pay the de- 
ficiency i in profits the mortgagee is not en- 
titled to recover it from the mortgaged pro- 
perty. It was held by the Privy Council in 
Ganga Ram v. Natha Singh (I. L. R. 5 
Lahore, page 425), (7), that 

“a mortgagee is entitled to treat interest due under 
a mortgage as a charge upon the mortgaged property 
in the absence of any contract, to the contrary.” 

There is no provision in the deed that the 
interest be not a charge on the property. 
In 10 O. W. N., 299 Bachulal v. Syed Moham- 
mad Mah (8) there was a covenant in the 
deed that if any portion of the mortgaged 
property was acquired for Govt. purposes 
and any decrease in the profits payable to the 

mortgagee occurs for that reason or if the 
mortgagee has to pay any other kind of new 
Govt. cess with regard to the mortgaged pro- 
perty and the same cannotbe realised from 
the tenants, then the mortgagor will pay the 
deficit in the annual profits out of his own 
pocket. . It was held that notwithstanding 

(7) 5 L 425; 80 Ind. Cas.820; 110 L J 534; 2 Pat. L 
R 257; 2 LW 101; 26 -Bom. LR 750; A I R 1924 PO 
183; BALJI 688; 47 M LJ 64; 10 O4 ALR 771; 
35MLT 141; (1924) 3 M W N 559; 6 Lah, LJ 551; 51 1 
A 377; 1LC446-LR 5A(P O) 133; 6PLT 97; 10 W 
N 469; 290 W N 559 (P O). 

(8)100 W N 299; -144 Ind.-Cas. 1025; 37 L W 537; 
/ (1933) M W N 278; 37 GC W N 457; (1933) ALJ 350; 
ATR1933 PC 136; GRPC7T@® 0). 
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this covenant the. mortgagee- was not. pre: 
vented from claiming the “deficiency in ‘the 
profits at the time of redemption. The case 
eof Ganga Ram v. Natha Singh (1. Le R. 9 
Lahore, page 425) (7) has been followed in 
several cases by the Courts inIndia. It was 
held in Rak&g Raj Singh v. Sheonarain Lal 
(A. I. R. 1928 Patna, page 398), (9) that 
“a mortgagee in‘ the absence of any contract to tie 
contrary is entitled to treat the interest due under the 
mortgage asa charge on the property, andthe mere fact 
that there is an express reference to interest in the 
ersonal covenant and no express reference to interest 
in’ the hypothecation clause is not evidence to the 
contrary.” 


The Lahore High Court in Manghi v. Dial 
Chand (96 Ind. Cas., page 477) (10) held 
that 

“tin the absence of any contract to the contrary a 
mortgagee isentitled to treat interest due under the 
mortgage as a charge on the property, and the fact 
thatthe mortgagor has made himself personally liable 
makes no difference .? 

Several cases are cited in Mitra’s Transfer 
of Property Act, 9th Edition, para. 331 in 


support of this view. 


The learned Counsel for the respondents 
has relied on Farzand Ali v: Mirza Sadiq 
Husain Khan (22 0. C. page 270) (11). In that 
case there was a stipulation that if the 
mortgagee had to pay’ enhanced revenue, 
he was entitled to realise it from the mort- 
gagor by bringing a suit against him, and it 
was held that thissstipulation was incompa+ 
tible with the mortgagee having a right to 
add the exce’s to the mortgage money. We 
cannot follow this case in the face of the 
subsequent rulings cited above. The ‘other 
case relied upon by the respondents is 
Mirza Abid Hussain v. Kaniz Fatima, (27 
O. ©., page 72) (12). In that case the case 
was of the liability. of the mortgagor to pay 
enhanced Tevenie, and it was held-that he 
was not liable at ‘all, so there was no question 
whether the property was liable or not. 
The third case relied upon by the respon- 
dents is Said Ahmad v. Raja Barkhandi 
Mahesh Pratap Narain Singh, (1932 O. W. 
N., page 253) (13). In that case money was 
left with a mortgagee to pay off a prior 
mortgagee, and there was a stipulation that 


vee? AIR1928 Pat. 398; 110 Ind. Cas. 594;9 PLT 


ioy 96 Ind. Cas. 477; 8 Lah. L J 432; A IR 1926 Lah. 
624; 27 P L R 643;7 L 559. 

(11) .22 O C 270; 54 Ind. Cas. 264; A I R 1919 
Oudh 50. 

(12) 27 O O 72;-80 Ind. Cas. 1019; AIR 1924P O 
108; 10 O& A È R 281; 22A LJ 284; 34 MLT 78; 
19 È W 703; 46 A 269; 11 Ò L J 427; (1924) M W N 657: 
290 W N 214; 5LIA 157; LR5A(P O) 212; 10 W 
N 3 eO. 

(13) 1932 O W N 253: 139 Ind, Cas. 64; A I R 1932 
Oudh 255; Ind. Rul. (1932) Oudh 339: 
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if the mortgagee-had to pay more than the 
money left, the mortgagee would be person- 
ally liable. That caseis quite distinguishable 
from the present one. We are of opinion 
that the mortgagee is.entitled to recover tHe 
deficiency in the profits at the time of re- 
demption. 4 b 

We have shown above that the mortgagee 
i5 entitled to get a decree for all the amounts 
which he could claim at the time of redemp- 
tion. Itis argued on behalf of the appel- 
lant that the mortgagee is also entitled to 
interest on the deficiency, that is compound 
interest. Reliance is placed on para. 2 of 
the morgage deed, dated February 3, 1906. 
It- provides.that the period of mortgage is 
20 years but the mortgagor shall have power 
after the expiry of 5 yearsfrom the date of 
the deed to pay off in a lump sum the en: 
tire. mortgage money with interest which 
may be due up. to the date with one 
‘six monthly instalment of interest more 
-than may be due in future, than the pro- 
perty noted in the deed shall be redeemed. 
Reliance is also placed on para. 4 which pro- 
vides that. in case any two instalments of 
interest be not paid the mortgagee will be 
entitled to possession and the amount of 
interest falling in arrears having been in- 
cluded in the principal interest at the said 
rate shall be paid thereon also and on the 
last portion of-para..7 quoted above. We 
.do not think that-the mortgage deed entitles 
the mortgagee to claim compound interest 
after taking possession of the property. We 
-are of opinion that he is entitled to claim 
deficiency in the profits but not interest 
thereon. According to the report of the 
Commissioner dated May 25, 1937, the 
amount due on July 24, 1925, was 


Rs. 22,930-10-8, and there was æ deficiency ~ 


of Rs. 20-12-11. We donot add this defi- 
ciency to the mortgage money then due and 
thus the amount due on July 24, 1926 was 
Rs. 22,930-10-8. One year’s interest on that 
amount comes to Rs. 1,547-13-1. The profits 
were Rs. 31-13-8 more and that amount has 
to be excluded from-Rs. 22,930-10-8. The 
balance is Rs. 22,898-13-0. This was the 
mortgage money «due on July 24, 1927. The 
account ought to be as follows: (After stat- 
ing the account their Lordships proceeded 
further.). 

The mortgagee is entitled to get 
Rs. 22;898-13-0 plus Rs. 3,261-14-10 total de- 
ficiency in profits plus Rs. 122-8-0 interest 
from July 24, 1935, to August 24, 1935 total 
Rs. 26,283-38-10. Out of this amount 
Rs. 147-7-0 will be deducted on account of 
nazranas. The balance is Rs. 26,135-12-10. 
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Sartaj Fatima is liable.to pay 1/10th of it, 
2. e. Rs. 2,611-9-3.- . 
The result is that appeal No; 104 is allow- 
e ed to the extent of Rs. 4-1-3 costs of rent 
suits and Rs. 25-12-6 costs of the suit for the 
recovery of possession—total Rs. 29-13-9, 
The rest of the appeal and the cross-objec- 
tions are disallowed. Appeal No. 105 is 
allowed. to the extent of Rs. 44-12-6 costs of 
rent suits and Rs. 283-9-0 costs of the suit 
for recovery of possession—total Rs. 328-5-6: 
The rest of the appeal and the cross-objec- 
tions’ are disallowed. Appeal No. 106 is 
allowed to the extent of Rs. 336-7-0, (differ: 
ence between Rs. 2,611-9-3 found by us ‘and 
Rs. 2,275-2-3 allowed by the lower Court), 
deficiency in profits allowed by .us on 
account of the bond, dated February 3, 1906, 
Rs. 16-12-9 costs of the suits for arrears of 
rent, Rs. 106-5-4 costs of the suit for recovery 
of possession of the mortgaged property on 
the basis of mortgage-deed, dated Janu- 
ary 16, 1905, and Rs. 64-9-0 costs of the suit 
fer recovery of possession of the mortgaged 
property on the basis of deed, dated Febru- 
ary 3, 1906 —total Rs. 524-2-0. The rest of 
the - appeal and the cross-objections are 
disallowed. The parties will get and pay 
costs of the appeals in proportion to success 
and failure. The respondents will pay to 
‘appellant costs in respect of the cross-objec- 
tions. The appellant will also get propor- 
tionate ‘costs in the lower Court on the 
amounts decreed in each appeal. 
S. Order accordingly. 
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Penal Code (Act XLV of 1860), ss. 34, 302, 201 to 
203, 107, 114—Murder—Common intention—Four per- 
sons taking partin commission of murder—No evi- 
dence to prove which of accused committed crime—Ali 
if can be convicted of murder — Abetment, what 
amounts to—Presence of abettor—He must be deemed 
to have committed crime—Ss. 201 to 203, applicability 
of—Offender committing crime and causing evidence 
of tis commission to disappear, if can be convicted 
under ss. 201 to 203. 

Mere presence without .proof of any actor omission 
done to facilitate the offence or at least without proof of 
the existence of a common intention will not be sufficient 
undar s. 84, I. P. C., to support a conviction. [p. 625, 
col. 2.] 

Where however four persons were inside the house in 
which.a murder was committed and although the victim 
was crying out loud enough to be heard by the neighbours. 


1941. 


as well as those inside the house none of them did 
anything to prevent the commission of the crime : ` 
Held, that-the statutory duty was cast upon the per- 
sons who were inside the house, by s. 44, Criminal P.C., 
to take measures to prevent the completion of thecrime 
and as none of them did any such thing all of them must 
be held either to have taken an active part or by wilful 
acquiescence to have furthered the intention of all that 
the crime should be carried to its completion and that 
no outsider should have a chance to interfere. [zbzd.] 
Held, further that in the circumstances of the case 
even if there was no evidence to proveas to which of 
the persons present in the house committed the murder 
all the-four could be convicted of murder. [p. 624, col. 1.] 
Where the intention to cause death has been present 
it will make little or no difference thatthe Court cannot 
determine at what precise point in the course of a 
series ofacts of violence the victims of the crime 


expired: 186 Ind. Cas. 256 (1), referred tò. [p. 626, col, 


Per Rowland, J.—The true principle is that there is 
no law preventing the -main offender being convicted 
under ss. 20l'to 203, but in practice no Court will 
convict an accused both of the ‘main offence and under 
these sections. [p. 629, col. 1.) 

[Case-law discussed]. 

Per Shearer, J.—A person who, having committed an 
offence, subsequently causes evidence of the commission 
of that offence to disappear, does not in so doing, commit 
another separate an 
Courts have in strict law jurisdiction to impose® a 
separate punishment, R. v. Watson (29), referred 
to. [p. 680, col. 1.]. ‘ 

Quaere.—Whether s. 201, I. P. C., applies to the ac- 
cused who has committed an offence and caused the évi- 
dence óf its commission to disappear with the intention 
of screening himself from legal punishment. 


Itamounts to abetment within s. 107, I. P.C., ifa, 


person intentionally aids by any act or illegal omission 


the doing of a criminal act and if a person is present,- 


who if absent would be liable to be punished as an 

abettor, he is deemed under s. 114 to have committed the 

crime, [p. 625, col. 2] . | aa 
Cr. A from a decision of the. Judicial 


Commissioner of Chota Nagpur, ` dated. 


August 27, 1940. ae i 

Sir M. N. Mukherji and Mr. K. K. Baner- 
ji, for the Appellants. ~ _ Dine a a 
_ The Govt. Pleader, for the Crown. i 
. Rowland, J.—The four appellants, Maha- 
deo, Sahdeo who are brothers and Chhatw 
and Anand who are uncles of the former two 
all live in the same house. Chamnis a widow- 
ed sister of Mahadeo and Sahdeo was also liv- 
ing in the same house with them. It was 
the prosecution case that Maheshwar Nath 
was carrying on an intrigue with this 
Chamni which the four appellants resented ; 
that on February 14, 1940,-at night Mahesh- 
war had entered the house of the accused 
and was caught in Chamni’s room by the 
appellants who inflicted numerous injuries 
on him and threw his body intoa well in 
the village. They were charged along with 
Chamni and another woman of the house, 
Sucha, with offences of murder s. 302/34 of 
the I. P.C. and causing disappearance of 
evidence of an offence-s. 201/34of the I, P. C. 


distinct offence for which the- 
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The two women were acquitted, but the four 
appellants have been convicted of both. 
offences and sentencéd on the former charge 
to transportation for life and under the lat- 
ter to rigorous imprisonment for three years. 
each, the Sentences being directed to run 
concurrently. ta ot z : 
The facts" have been stated with clearness. 
and precision in the judgment of the learn- 
ed Judicial Commissioner. . There is no eye- 
witness of the murder, and the case rests on: 
circumstantial evidence which itis contend- 
ed for the appellants does not-establish the 
case‘against the accused. Moreover, appel- 
lant No. 2 Sahdeo has pleaded ‘alibi. The 
evidence is quite clear that the relations: 
between Maheshwar and. the men of the 
accuseds’ household were’ unfriendly. In 


“June 1938, Maheshwar had occasion to: re- 


port. at the: Police Station’ an assault on 
Himself by Mahadeo in which Maheshwar’s. 
umbrella was broken and Mahadeo threaten- 
ed Maheshwar. : Witness Deopal father. of 
the deceased has spoken asto the intrigue 
between: Maheshwar ‘and Chamni and as to. 
quarrels arising at different times in the last. 
two years between Maheshwar and Mahadeo,. 
Sahdeo and Anand respectively. . This “evi-- 


. dence is: not seriously challenged.- On the 


last Occasion referred to by Deopal, Mahesh-. 
war had entered the house of Sahdeo at. 
night and was caught by accused Anand. 
who beat him wit} a lathi, but Maheshwar 
managed to escape. There is no ‘reason to: 
doubt the fact of the motive set up by the 
prosecution and it isa motive. sufficient . to- 
account for the crime alleged against the 
accused, particularly when coupled with the 
fact that Maheshwar had entered the house 
of accused on the night in question. As to: 
that thereis mo witness who saw him enter,. 
but during the night three witnesses Manu. 
Bal,-P. W. No. 2, Mohan “Lal, P. W. No. 25 
and Ramsewak, P. W. No. 10 heard the voice- 
of Maheshwar from within -the house -of 
Mahadeo cry out that he was being. killed. 
These three witnesses are very near neigh-. 
bours whose evidence the Judicial Commis-. 
sioner has accepted and -we have been. 
shown no reason why it should be doubted. 
In fact Manu and Mohan later on the same 
night told Deopal . what they had heard: 


` and Deopal after first looking to see whe- 


ther Maheshwar was in his own room and 
finding him missing went to the house of 
Mahadeo with some neighbours and called 
out to those inside.. There was no answer, 
although they could see lights and could hear 
sounds of movement which they have des- 
cribed as resembling the rattling of buckets.. 
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Police Station Bero and reported his son’sab- 
sence and the circumstances at 7 A. M. on the 
morning of February 15, 1940. On investi- 
gation-the body of Maheshwar was found in 
a wellin the village. Three of tĦe accused; 
Mahadeo, Anand and Chhatu were found in 
the house, but Sahadeo was misfing. Blood 
‘stains were found in several of the rooms 
stich as satisfied the Sub-Inspector, the Judi- 
cial Commissioner and in fact leave no 
‘doubt that the rooms inside the house and 
particularly, the room in the occupation of 
‘Chamni had been the scene of bloodshed. 
The body had been disposed of by throwing 
ina well in the village after drawing up 
over the head of the victim his vest, shirt 
and pull-over and then tying a comforter 
round them andthe head. Medical evidence 
was that death was due apparently to suffo- 
cation and the injuries on the person of the 
deceased, though fairly numerous were not. 


‘individually sufficient to account for the death, 


and collectively the witness would not have 
‘expected ‘them normally to cause death. No 
witness was found who had seen the body 
being thrown into well, but there is one 
witness Jalia Oraon, P. W. No. 21 a near 
neighbour who says that during the night 
getting up to ease himself he saw four per- 
sons carrying something in a direction from 
north-west to south-east, but that seeing him 
“they turned back towardsenorth-west. It is 
“the case for the prosecution that this party 
was the party ofthe accused carrying the 
body of the deceased. Jalia has said that 
he heard Mahadeo say: “Uncle a man is 
“there” which led to the party reversing 
their direction. The Judicial Commissioner 
-accepted the evidence of Jalia and found 
that thé materials before him established 
-that the murder was commitfed inside 
the house of the accused, that all four of 
the appellants were in the house atthe time 
when the assaulton Maheshwar was being 
-comrhitted and that the murder. could not 
shave been carried. through without the 
‘concurrence and connivance of them all and 
that it may be said with reasonable confi- 
‘dence that Jalia saw the four appellants 
removing the dead body. On this view he 
-has convicted the appellants as above stated. 

- Sir M. N. Mukherji before us has not 
attempted. to dispute that the deceased died 
asa sequal to an assault made on him with- 
‘in the house of the appellants and probably 
‘by some one or more of the appellants ; 
but it'issaid that there is no means of prov- 
ing which -of the persons present in the 


house committed the murder and therefore 
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none of the appellants can in the. absence. 
of better evidence than the Crown has been - 
able to produce be convicted at all. ‘Sir 
M.N. Mukherji has also argued thai there 
eis not sufficient material to support a finding 
of the presence of Sahdeo in the house on 
that night. As regards the evidence of 
Jalia, he. has argued that the witness is 
thoroughly unreliable and that his story 
should have been discarded as utterly worth- 
less. Sahdeo’s statement was that he had left 
the village onthe morning of the 14th, but 
there are numerous . witnesses Deopal, 
Chabindra, Ramséwak, Ramdeo, Debendra 
and Gurindra by whom he was seen and 
who prove his presence in the village up. 
to the evening of the 14th; but he on the 
other hand has adduced no evidence of his 
absence. Taking the evidence along with, 
the medical evidence of marks of injury 
still present on his person when he was 
examined on March 12, after his arrest, it 
may fairly be said that the probabilities 
are strongly in favour of his having been 
in" the house and participating in some vio- 
lent action. ae 
As regards Jalia, the learned Judicial 
Commissioner accepted his evidence with- 
- out much criticism ; but it is pointed out 
that this witness may have some hostility: 
against the accused. In a litigation between 
Padam Kuer and Kausilla, Jalia was a 
witness for the defendants, but Mahadeo 
was on Padam Kuer’s side. Jalia also gave’ 
evidence against Mahadeo in a case in which 
a decree-holder had applied to prosecute 
him and others for ‘cutting attached paddy. 
It is further pointed out that the witness 
himself is not a person of very high stand- 
ing, and it is suggested that he has had a 
chequered career. He wasan aminin the 
cadastral settlement. The circumstances 
under which he left that service are not ex- 
plained, but he repudiates the suggestion 
that he was dismissed for his misconduct. 
He had some land on saika lease from the 
Maharaja and it seems he defaulted in pay- 
ing rent and a decree was obtained against 
him which he, did not satisfy, but that he 
says was 25 or 30 years ago. Later he be- 
came clerk of a Pleader whose services also 
he has left; but he denies the suggestion 
that he was accused of embezzling the clients’ 
money and there is no evidence to support 
the suggestion. He is working now as clerk 
of another Pleader Kunja Babu of Ranchi 
and he admits that before he obtained this 
post, he. was unemployed for three years. 
He has been in debt to Kirpal Munshi who 
got a decree against him in satisfaction of 


AMT: 


which he executed a handnote. -He ‘was 
also m “débt to. Khwaja Moinuddin for cycle - 
hire and” execited‘a-handnote in-his ‘favour. 
These. mattes’ transpired in his Own evidencë 
-and there is nothing to show. that he has not 
been.-candid:: It.‘is further suggested, that 
his statements. do not..agree with „those ‘of 
other, witnesses in. respect: “of: the time `of 
occurrence... -He. told the Sub-Inspector that 
“when ‘he went to ease : himself the moon was 
about.setting... That “would put the fime. as 
near midnight, it being about..7’ or 8 -days 
after.the full moon, He however, in Court 
says that it: was dark and does not mention 
the moon at ‘all, no question: being asked in 
CLoss- examination: as to whether. “the moon 
chad set. - 
‘was between 2 and 3 a. mM. .when Deopal, was 
_informéd by, Mohan and Manu; and Manu has 
‘described it pine. after. midnight when he 
-heard-..the-cries.of, Maheshwar. ‘Some differ- 
ence. in, estiniates of.time can be reason- 
‘ably expected- in dealing with -Incidepts 


‘which. -oseur iin the.. night. and ‘time. for — 


those who have: not a.. watch can only .be 
estimated by | guess. I do not think that the 
discrepancies in the matter-of time are fatal 
to the evidence. -The - “significance of the 
‘story that ‘Jalia ‘told: can best .be under- 
stood’ by referénce to.the sketch. map Ex. 15. 
In this the:hquse of accused. is at „A. that . of 
Jalis is at S and there is.a well between the 
house of Jolha Christian- at -N ‘and: S- into 
“which! if: might well -have-bden -convénient 
‘for the “‘murderets ‘ to: throw the body of 
‘Moheshwar: "Fo Ño ‘80‘they - would proceed . 
‘a short distance southward--from--A and then 
in a “south-easterly direction - to thë well 
“marked in pencil “O. ‘Jalia, coming. out. to 
` ease. himself would hè. likely to: do so quite 
-near..this. well. and -his - story is that seeing 
_ him they turned.back‘on:-their ‘tracks..- The 
well’ at~B.jin thei sketch, “map. in. which 
“eventually the, body Was. found is Gonsider- 
-ably further from. the: place’:of occurrence 
‘thani-the- other well ‘of -which “I -have -been 
‘speaking, and the fact’ that the body “was 
taken to- this well a longer distarice. atid pas- 
sing. more than one house on the way is. well 
‘accounted for if. Jalia’s story is ‘accepted. 
‘After considering Jalia’s evidence carefully, 
Jam of-opinion'ih agreement with the J udi- 
-cial. Commissioner that the” fact deposed.to 
by him is true. ‘If-that isso,-and: if it: was 
‘the body “which was: being carried; it proves 
‘that the: -persóns “who were ‘disposing of it 
were four in numbët and: this’ goes to corro- 
“porate thë prosécùtioi case that” not: only the 
other three accused but Sahdeb also ` was in 
‘the house “of the appellants on the: night. in 
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According to the other. witne Ses it 
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‘qUestion.;,iI conclude that Sahdeo was-there: 
‘The’ question, then- Temains -whether “the 
-evidence: suffices to--bring. ‘the crime home.to 
sindividua] .accused- or’ merely:as contended 
‘bythe defence to: SUpport a, finditig: that.the 
‘murder myst have-been done by one. or more 
-of their number, but that the. evidence - will 


“not show: which. is. the, guilty one -ahd 


-therefore- they: ought: to be acquitted.. I 
aim-prepared -to accept the- proposition -ad- 
-vaneed by Sir M. N. “ Mukherji with. refer. 
ence tò s: 34 of the ʻI. P. .C. and mere. pre- 
‘sence without proof:of any act or :omission 
-done to facilitate the: offence or at least with- 
out proof of: the ‘existence of. a common. in- 
tention: will not be. sufficient. to. _support- a 
conviction.’ Certainly if common” intention 


‘ds‘proved it will be-no .answer.to say. that 


ithe prosecution have not established which 
of the acts done.in-the’ commission of.a crime 
. was done’ by.each individual accused.. We 
c may: also, refer to the. sections.. dealing. with 
wabetment. It: amounts ‘to , abetment. within 
~8.-1073.I. P. ‘C., if, a person intentionally aids 
: by any-aet.or illegal omission the doing of a 
criminal act, and if a.;person-is present, who 
.if absent: “would be liable to be: punished as 
-an abettor, he’ is deemed. under s; 114 to have 
committed-the crime. Now in the present 
case it has been found by the Judicial Com- 
‘missioner, and I would accept the: finding} 
that, all the ‘persons: within, the. house must 
have known: what was, going- on. Mahesh- 
_war was crying outloud enough, to be -heard 
- by: the: neighbours as well as those-inside the 
,house. If murder was about-to be done ar 
| was being done by one ortwo of-the appel- 
‚lants; the others hearing Maheshwar’ s cries 
- and- knowing. what was’ happening or about 
-tọ happen had the statutory duty cast upon 
«them by s., 44 of the Criminal P. C. forthwith 
. to- inform -the Magistrate, or Police Officer. 
I£ that could not be done in time to prevent 
: the. completion of the: offence any. of them 
-could by. opening the door and calling in the 
“neighbours have saved the life of Maheshwar. 
‘Not one -of the four accused. did any such 
thing and: all of them must be held either to 
have taken an active part or by. wilful 
acquiescence to have furthered the intention 
‘of all that the crime should be carried to its 
‘completion and:that no outsider should have 
.@;chance to interfere. - With this we have 
„also. to ‘consider. that i injuries were found on 
: the “person of every oné of the appellants 
. which though not conclusive indicate a pro- 
_bability. that they had. all. taken- part in- a 
violent struggle. I think, therefore that we 
-ought' to~ uphidld the. ‘finding of the Judicial 
Commissioner that all four, appellants . : had 
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him 


“guilty of murder? Thatis a position similar 


are, therefore, guilty’ of murder. ° 
As they must for the offence suffer the sén- 
tence of transportation ` for life, ahd ês no 
separate senténce has beén-imposéd tinder 
s. 201, thé accused in: this case are hot’ per- 
sonally affectéd by whatever we thay decide 
on the quéstion whether they are liable at 
the sanié time to be convicted for the offence 
under s: 201 of concealing evidence; but the 
Judicial: Commissioner has convicted them 
and it is for considérdtion whether that 
‘order should stand. It has been found that 
thé offehce of murder had been committed, 
‘that the acouséed caused the évidence of its 
Goniniission tö disappéar and that théir : in- 
- tention was to sereen themselves and edch 
‘other from legal punishment. Prima facie, 
no ingredient, mentioned in s. 201 of the 
L.-P. G:; Would appéar to be absent; but in 
Ratanlal’s Law of Crinies the section is päta- 
phrased thus: Wheénéver an offence Has ač- 
tually beén committed; any person other 
than the offender knowing or having réason 
to believe that it has been committed and 
intending to screen the offender -from legal 
punishiient causés any evidencë of the com- 
mission to disappear shall be punished. 
The words “other than the offender”: do not 
appear in the section itself. The paraphrase 
however represents a view of the law which 
has been often taken by Courts in India. 
This line of Judicial cpinioti cah be traced 
pack to Reg v. Kashinath (2). This. was a 
trial arising out:of some frauds and the 
accused it séemis had caused the disappéar- 
ance of evidence which would have proved 
“the fraud against them. -The submission in 
the mémorandum of appeal of the petitioners 
` (1) 18 Pat. 485;, 186 Ind. Cas. 256; A I.R 1939 Pat, 
625;6B R 316; 41 Cr. L J 276; 12 R P 505. 
È 8B HC R126. 
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had been  -- 2 2o ee 
“That according to the I. P; O., 8. 201; it is neces-. 
sary for the commission of the offence that the evi- 
edence against a third person, should. be made, to dis- 
appear, which has not been done iri this case.” i 
The argument adduced was that the law 
(s. 201) applies to the causing the, disappéar- 
ance of evidence of an offérice committed by 
another and not by the person who is charg-. 
éd with causing the disappearance. This ` 
argument was rested on something to be 
found in Mayne’s Cotimentaries and to 
Bengal rulings tothe éffect that “the section 
applies to the causing the disappearance of 
evidence of an offence committed by another, 
not by oneself”, ànd that “the person who 
commits àn offence, and afterwards conceals 
the evidence of it; caniiot be punished on 
both heads of charge.” - The case af Queen v. 
Ramsunder (3) appears to:be- ore of those 
Fulings: Raitisooridar had“been-convicted of 
“causing hurt arid also of concealing evidence 
of the corhmission of that offence under s: 201, 
Le P: C.; for the two offences he had béen 
awarded séparate and consecutive -sèi 
tences., I quote thé whole of the réasoning in 
the judgment: - iets plate 
“The conviction under s. 201 wè hold to bè illegal. 
THat section refers to prisoners other than the actual 
criminals who ,by their causing evidence to disappear, 
assist the |e to escape the consequences of their 
Offences. But the person who coinmits an offerice and 
afterwards conceals the evidence of’ it,: cantiot be 
punished on both heads of the charge according | to 
the terms of the I. P. 0.”. a J . 
The other pronouncement is nọt in a judg- 
ment of the Court, butin a letter from the 
Registrar commenting .apparently on a 
sessions statement. It is reproduced in 5 W. 
R. Cr. Letters p.5 and runs as follows : 
“With reference tothe case of Jangeea Tantee and 
others’ (Case No. 2 of Statement, No. 4), the Court. 
observe that the prisoner Jangeea Tantee has been 
convicted of grievous hurt under s. 325 of the I. P, C., 
and causing the evidence to disappear to screen himself 
from legal punishment (s. 201 of the I. P. C.), and: 
hag received separate sentenes for each offence. This 
‘does not seem -to the Court proper; ass. 201 applies 
to the causing the disappearance -of evidence of an 
offence committed by another, not by oneself. At any 
rate, in the present case, the commission of grievous 
hurt and thé offence under s. 201 were not distinet 
“acts, but were part of one contintious transaction and, 
as such, should not have received separate punishments 
though the acts of the prisoner, subsequent to the 
causing of grievous hurt (vide illustration), may be 
‘matters which may properly be taken into considèra- 
tion in awarding punishment.- As the sentence is not 
‘exeassive, thé Court will not interfere, unless on ap- 
peal it may be found necessary to, do", 
There is nothing to show that arguments 
were heard,for the party or for the Crown 
before issuing this letter. oe a 
Returning to Dinkar’s case, the Bombay 
Judges reasoned thus : NG M 
“as there is no law which obliges a criminal to 
- (71W R 2 Cr. | 
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give information which would convict, himself,- it-~is 
evident that as, 202 arid 203 (intentionally omitting, to 
give information; giving informatioh known to be false) 
could . not apply to. the person who .committed that 
Offence 7.:'e.; ‘the offence which. he knew had. been 
committed’ ; ands: 201 should, we think, be construed 
ina siitiilar nner ; and looking at the only illustra- 
tion which “ follows `s. 201, it would appear that the 
law was iritêridéd tó apply exclusively to ‘another’ and 
we are, theréfore, .of opinion that the conviction of the 
accused, as accessories to an offence known or believed 
to have béeh comimittéd by themselves is illegal”. 


Following ‘his decision a similar view has 
been taken in Empress of India v. Kishna 
(4)in the Empress v. Behala Bibi (5) in 
Queen-Empress.v. Lalli (6) in Queen-Emp- 
ress v. Dungar (7) in Torap Ali v. Queéen- 
Empress (8) in.Samata Dhupi v. King-Em- 
peror (9) and in Teprinessa v: Emperor (10). 
All these are either based on Dinkar’s case 
or simply follow one another. The decision 
in Torap Ali v..Queen-Empress (8) is the 
limit; this has been described as “an example 
of how justice is defeated” in one of the 
cases I shall be quoting later, and.in the two 
succeeding -Calcutta decisions the Judges 
show uneasiness and try to find an interme- 
diate position. But logically there is no 
intermediate position. If Dinkar’s case was 
rightly decided so was Torab’s; if Torab’s is 
wrong, 80 is Dinkar’s—Dinkar’s case is 
direct authority for the proposition that a 
man could not lawfully be charged: with any 
substdntive offence and in the alternative 
with the offence under s. 201; it follows that 
he could not lawfully, on a charge of murder, 
be convicted ‘of the other offence s. 201 
becatise the, section is not meant to apply to 
criminals, but only’ to the innocent. But 
ought the Courts tò erigraft on a section in 
this manner words of qualification or éxcep- 
tion which the Legislature has not seen fit to 
put there? ‘When the section forbits any 
man to do away with evidence of any crime, 
is it open to a Court by a stroke of the pen 
‘and without hearing argument to say it does 
not forbid a man.to.do-away with the ‘evi- 
: dence of his own crime ? as 


1 cannot find that this method of constru- 
ing a Statute*has ever been approved by the 
Privy Council. They say in Ramnandi Koer 


2A 718. o- - 

(596 C 789. - 

(6) 7. A 749, 

(8) 22 O 638.. ; E. 

(9) 20 C W N 166; 32 Ind. Cas. 132; 17 Cr. L J 4;23 
CLJ-333; A I R 1916 Cal. 919. . 

(10) 46 O 427; 47 Ind, Cas. 275; 19 Or. L-J-905; AIR 
1919 Cal. 679. | . i ae = : 
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v: Kalawati Koer (11)... 0, M 
“It has often beeh pointed-out -by this, Boaid. that 
where there is a positive enactment of the Indian Legis- 
lature the proper course is to examine the language -of 
that Statute and to ascertdin its proper ineaning, un- 
iffitienced by any considerations ‘derived from ‘the 
previous -state of the law or ofdélie English Law upon 
which it BA one me Mie mi 
The word “often” in the passage cited 
shows that pronouncements to the same 
effect are numerous and I do not propose to 
multiply references to,them. I may refer to 
a decision of the House of Lords in. Vachér 


~& Sons y. London Society of Compositors 


(12), in which Lord Atkinson said : 

“a Court of Law has nothing to do with the reason- 
ableness or unreasonableness of a provision of a stature, 
except so far as it may help it in interpreting what 
the Legislature -has said. If the language of a statute 
be plain, admitting of only one meaning, the Legislature 
must be taken to have meant and intended what it 
has plainty expressed, and whatever it has in clear 
terms enacted must be enforced though it should lead 
to absurd or mischiévous résults’’. . 

Other noble and learned Lords expressed 
themselves in similar terms.. I may cite 
also oné more decision of the Privy Council 
in Pakala N arayana Swami v. Emperor (13), 
where it is said : h a 
_ ii truth when the meaning of words is plain it is 
not the duty of the Courts to busy themselves with 
supposed intentions”, 

The. principles have | been consistèntly 
asserted; and with great respect to the learn- 
ed Judges I would_hardly expect the inter- 
pretation placed on% 201, by the above line 
of authority to receive the approvation of the 
Privy Couneil In any case which came before 
their Lordships. Such a case arose in Begu 
v. King-Emperor (14), with the result that 
was expected ‘by those most coversant with 


‘the fundamental principles of- constriction 


consistently: and repeatedly laid down by 
their Lordships. l a 
Some of the High Courts had already 
realized the inconvenience, the absurdities 
to which the decision in Dinkar’s case logic- 
ally must lead; some of thése were denounced 


(11) 7 Pat. 221; 107 Ind. Cas. 14,A1R 1998P.0 2; 
5 O WN 96; I L T 40 Pat. 19; 30 Bom. L R 227; 47 
OLI 171;.54 M L J 281:9P L T97; 32 CWN 


402; 26 A L J 385; (1928M W N 282; 27L W 789 


“1906, 66 I £ 
(PO. 


(PO. A we . ee 
(12) (1913) A, C°107; 82 LJ K.B 232; 107 L T 729; 
5783 75,299T LR. 

(13) 18 Pat. 234; 180 Ind. Cas. 1; A IR 1939 PC 47; 
19390 LR 134; (1939) M W.N 185; 40 Or. L J 364: 
11 R P C'166; 1939 O W N 289; 20 P L T 265: 491 W 
349,43 O W N 473; (1939) A L J 298; 41 Bom. L R 428; 
41 P L R 272; 69 CL J 213;5B R 440; (1930) ML J 

6; (1939) Kar. (P C) 123’ Sup; 6CLT 25 


6 
(14) 52 I A 191; 88 Ind. Cas. 3; 20 WN 447; 48 M 
LJ 643; 41 C L J.437;. 27 Bom. L R707;.3 Pat: LR 
95 Cr; AI R 1925 P.O 130; 6 L 296:23A LJ 636; 
(1925). MW N 418;.26 Cr, L J .1059;.7 Lah,.L J -324; 
30C WN S584(P OL. 7 os emt 
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by the High Courts. which had not fallén 
_inté them and renounced by those which had 
“in Calcutta for instance; in Umed Sheikh v. 


; King-Emperor (15), approved and followed. :. 


in ‘Durlav.Namasudra.v. Empéror (16), în 
Lahore in Bulagi v. Crown (17), and ‘Ditta 
__-v. Crown (18), in Oudh-in Matalin v, King- 
Emperor (19). A Bench of the Allahabad 
“High Court in Emperor v. Har Piari (20), 
addressed themselves to the construction of 
the actual wordss. 201 and said: 
‘swe are‘unable to agree with the view that a person 
who has actually committed a crime himself whether 
murder or any other crime—is any. of the less guilty of 
remvoing traces thereof, if it is proved. against him 
that he has done so, because he was the person who 
‘actually committed the offence. If the Legislature in- 
tended to provide such an exception, they would un- 
-doubtedly have said so in express language”. .. 
“In that case, however, the Bench though 
dissenting from two of the earlier decisions 
based on -Dinkar’s case did’ not examine 
that case itself. “That was done by a Bench 
of the Madras High Court In re Chinna 
Gangappa (21), where the Judges point, out 
that the ratio decidendi .of Reg v. Kashi- 
niath (2), has nowhere beén.examined in the 
succeeding cases; and they say: “Tt seems 
tous to rest-on a petitio principii.” The 
reason given is that ‘as there is no law now 
“which ‘obliges a criminal to-give information 
-which would convict himself, it is evident 
“that ss, 202 and 203 could: not apply to a 
“person who committed ##fat offence, .that is, 
„the offence which he knew had been com- 
„mitted? Obviously, if there is no law to 
that effect, then -ss. 202 and 203 will not 
apply: The. question rather is whether 
ss. 201 to 203 .do not embody: such a law. On 
the face of-them there-is nothing to, show 
that they do not apply to the main. offender 
himself. Section 44 of the, Griminal P: :C. 
which, isjthe generic section relating to’ the 
-duty.of persons to give information about 
grave offences including murder, and s. 45 (d) 
-of that Code which lays on any owner or 
_ (15) 300 .W .N 616; 96.Ind..Cas. 967; 27 .Cr..L J 
7 E KBL a 


1. oe : 
(16) 59 C 1040; 138 Ind. .Cas. 116; A I:R 1932 Cal. 
297; 36 C WN. 733; (1932) Cr. Cas. 266; Ind. Rul. (1932) 
Cal. 417; 33 Cr. L J 546. Í . ; 
(17) 9 L671; 112 Ipd. Cas. 347; A I R 1928 Lah. 476; 
29 Cr. L J 1019. hes 1 i 
~ (18) 10 L 213; 110 Ind. Cas. 682; 29 Or. L J 746; AIR 
“1928 Lah: 906; 10 AI Or. R 562, i 
(19) 5 Luck 255; 193 Ind. Cas. 886; 6-O W:N 1017; 
--A TR 1930 Oudh 118; Ind. Rul. (1930) Oudh 182; 31 
Cr. L J 575. ‘ ae are 
< (20) 49: A 57; 97. Ind..Cas. 44; L R 7 A 156 Cr; 
27 Cr. L J 1068; 24 A LJ 958; A I R 1926 All. 
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(61) 54 M 68; 129 Tnd. Cas. 230; 32 L W 389; (1930) 
MW WN 489: ALR 1930 Mad. 870; 59M L J.677; 32 
_ Cr. LI 263; Ind. Rul. (1931).Mad. 230; (1930) Cr.- Cas. 
1126. . O oar 
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'oécupier-of land’ the duty. of: giving infor- 
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mation regarding the occurrence in. his 


village of any sudden or unnatural death, 
do riot in terms exclude the offender him- 
self. These sections of the: Criminal P. C. 


“would be relevant in-a, case under s. 202, 
- I. P. C. where itis necessary that the accused 


should be legally bound to give information 
regarding the offence; but evén this qualifi- 
cation does not ‘appear under s. 201 or s. 203. 


. What is required there-is-merely that there 


should havé been an ‘offence and that the 
accused has given‘ false information about it, 
with the added intention-in.thé case’of 6. 201,. 
We can 
not, therefore, see. wherefrom comes the 


“proposition which is the foundation ,of Reg. 
V. Kashinath (2), that there is no law «which 
obliges a criminal-to give information which 
‘would’ convict himself, There is sucha law 
in the case. of grave’.offences and sudden 


deatlis; and in theory the offender himself 
could be convicted for breach” of - that law 
ander ss. 201 to 203, I. P.O. “In- practice, no 
doubt; - if’ he has beén convicted: of ‘thé 
offence, itself, no ‘Court will. think it 
worthwhile -to “Gonvict- him’ also“ tinder 
ss.. 201 to 203, I: P. C,. If the’ proposition 
laid down. in Reg. ¥...Kashinath (2),. is 
carried’ to its logical” éonclusion; it would 


appear that it is improper. to:try an’ accused 


person as the present -accused,.has . been 
tried, in thé same trial’ undër both s$., 302 


‘and 201, 1. P. Oi, Bégause- a “perfect defence 
‘tos: 201; would be a plea and*proof that he 


himself was the murderer, and ‘afi accused 


“would be entitled’ to say that the plea. he. 
-propésés to’ rijake to the chargé undér's.. 201 
“will depend’.on whether he. is acquitted - or 


convicted of the ‘principal offence; and that 


‘to call upon “him to, plead” to’ thé ` charge 


under 's. 201, before and until he knows what 


‘the verdict’ on thé murder charge is, would 


be tó deprive him Of his. legitimate defence. 


“It would’ also inà case where’ the. Court 
regards proof of ‘his complicity in the actual 


offence as insufficient to éstablish his guilt 
compel the Court to let him. go free, even 


“though it is satisfied that he gained ‘his 


acquittal on the main “offence by “his own 
concealment of" -the- traces ‘of the ‘crime. 
This was exactly what happened in Reg. v. 
Kashinath (2), and it is hardly compatible 
with justice that the actual offerider should 
escape conviction under ss. 201 to.203 because 
he is the actual offender in the main -crime, 
while those who merely . witnessed it but 
gave false information alout it - ate punish- 


-able.nnder ss: 20 kand 203- This means that 


the more successful a criminal-is-in con- 
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able doubt ‘that the, accused did: not’ take estrues.. 162 of the’Criminal P. O; whi¢h* 


part in the. murder, -the -Court is. bound to: 
give him the benefit ofthe-doubt and- acquit: 
him of offences under ‘ss. 201 to -203. The- 
case reported in Torap Ali v. Queen-Empress 
(8), is another practical: - example: of how 
justice is,defeated by such- a -theory of- the- 
law.. The true principle- seems- ii be: that- 
there is no law- preventing the main offender 
being convicted under ss. 201 to 203, but. in 
practice mo. Court will convict an accused. 
both of the main- offence and unde: these 
section. | oe T a o 

|. Fhe-matter came before a Division Bench | 
of this High Court in Rup Narain Kurmi v. 
King-Emperor (22), when the Judges Fazl 
Ali and Scroope, JJ:, were agreed that. there 
was no barto theconviction under ‘s. 201 of. 
persons charged with ‘a murder, but not: con- 
victed of it, but whereas Fazl Ali, J. would not, 
go further than this, Scroope,:J.-accepted Mm 
its entirety the'reasoning of the Allahabad. 
High Court in. Hmperor v.. Har -Piart (20), 
The headnote to the report: is misleading. 
It includes the -statement: Held that. the: 
section does not relate to the principal. 
offender but to persons other than the actual 
criminal who; -by -causing the. evidence of 
the offence to disappear, assist the principal 
to escape-the consequence of his crime, thus 
representing. wrongly that this was the view 
of two Judges, whereas it was only the view 
of one and the contrary opinion of Scroope, Ji 
is absolutely and entirely ignored in the 
headnote. Itis not a fact as‘ represented in 
the headnote that there is an agreed decision 
of two Judges on the point. before us. The 
matter is open for our independent opinion. 

‘The learned Judges who decided the Patna 
case on June 11, 1930, had not before them 
the decision In're Chinna.Gangappa (21), 
which was decided on April 8, of the same 
year and arrives from another point of view 
at the same conclusion: as the Allahabad 
decision relied on by Scroope, J., and we are 
entitled, I think, to read s; 201 and ‘express 
our own opinion -on its: meaning read in 
accordance with the principles laid down by 
the Privy Council. -As to the application of 
these- principles to the particular sectien we 
have to consider, I have not been - able 
to find any more recent. authority directly 
bearing on it; but some light on the general 
method of construction can be had -by 
- (22) 10 Pat. 140; 13% Ind: Oas. 876; A IR 1931 Pat. 
179; Ind. Rul. (1931) Pat. 300; 32 Or. L J..975; (1931) Or. 
(Cas, 460; 12 P-L T 146., A eg Fk 
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vided-in suB-s.1: vocc e >. eg 

-‘‘No statement made by “any -person to? ac Pólice? 
Officer in the &ourse of`an -investigation under, this: 
Chapter shall if reduced into writing . be, signed by.the 
person making it, nor thall any such‘statement or any 
record thereof whether in a “Police diary or ‘otherwise 
or any part’ of such “statement, or record be used for 
any purpose .(save as - hereinafter - -provided -at, any: 
inquiry or trial in respect of .any offence under in- 
vestigation at the time when’ such trial was made”. ~. 
The. majority of the High ‘Courts .had “held, 
that this sub-section did not apply to’a state-. 
ment made by a person who, at the time’ it 
is tendered in evidence; is an accused ‘per-' 
son; and their Lordships say.: “that -the 
words in their ordinary meaning would in- 
clude any ‘person though he may thereafter. 
be accused” and they say: -> Bi ae HER, 

“that if- thé ‘statement: is to be adinitted at- all it 
can be'by limiting the words “used, for any’ purpose’ by 
the addition of such -words,.as ‘except as evidence for 
or against the person making it when accused: ofan- 
offence’. If such ‘an exception were “intended one: 
would éxpact to find it expressed ; and their Lord- 
ships cannot find sufficient grounds for so departing 
from the plain words used”, ; Š 2 


and their, Lordships make the pronounce- 
ment already .cited.that “in truth when the 
meaning of words is,plain, it is not the duty 
of.the Courts to busy.themselves with sup- 
posed intentions,” ad they say 

“in this ċase thé words themselves declare the inten- 
tion’ of the Legislature. It therefore appears inadmis- 
sible to consider the advantages or di advantages of 
applying the plain meaning whether in the interest of 
the prosecution-or the accused’. i : 
“Tam, impressed by the reasoning in Empe- 
ror v. Hart Piari (20): and In re, Chinna, 
Gangappa (21) and I think it is not improba- 
ble that if Fazl Ali, J. had had before him 
this latter* decision and that of. the Privy 
Council in -Pakala Narayana Swami v.. Em- 
peror (18), he would have found himself in 


_ agreement -with the: opinion of Scroope, J. 


and would have followed the Allahabad de- . 
cision. Apart from the reasoning in the 
‘Madras case, so acute and experienced a 
lawyer, so, eminent a, Judge as Fazl Ali, J. 
whose opinion I regard, as L ought, with the 
greatest respect, would notefail.to take notice 
that the ratio decidendi in Har Peari’s case 
is the same as in. the later decision of the 
Privy Council.. Their Lordships say “if 
such anexception were intended one would 
expect to-find it expressed”, and.I- find it 
difficult to.suppose that the learned Judge 
would question the correctness of that line of 
Teasonjng. e's eh e g a Re 
.. It is possible however to support the deci- 
sion of the Judicial Çommissioner in the case 
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before us on another ground. The intention 
of each of the appellants was to screen his 
companions as wellas himself from legal 
, Punishments; and om this view the convic- 
tions under s. 261 seem not to bé objection- 
able, even if the “words of the section re- 
quire that a man should screenéan offender 
other than himself. , 
“I would dismiss the appeal. 

Shearer, J.—I regret that I am unable to 
concur in the view which my learned bro- 
ther takes of the meaning and scope of s. 201 
of the I. P. C. In my judgment, a person 
who, having committed an offence, subse- 
quently causes evidence of the commission 
of that offence to disappear, does not in so 
doing; commit another separate and distinct 
offence for which the Courts have in strict 
law jurisdiction to impose a séparate punish- 
ment. The words in the section over which 
the difficulty arises are : Whoever...... causes 


any evidence....., to disappear with the inten-- 


tion of screening the offender from legal 
punishment......... ”. The word ‘‘whoever” 
may he taken as equivalent to “any person 
who’. Now, in the sentence “any person 
who causes any evidence to disappear with 
the intention of screening the offender” the 
words “any person” appear to me to exclude 
by-necessary implication the offender him- 
self. The words immediately after ‘“who- 
ever” or “any person whe” are “knowing or 
having reason to believe that an offence has 
been committed”. These words quite cer- 
tainly pre-suppose a person other than the 
offender himself. The marginal note to the 
section and the illustration appended to it 
also Suggest that it was the intention of the 
Legislature to exclude the offender from the 
scope of the section. Any one reading the 
section would, I think, at first sight at least 
assume that it was intended to cover the case 
of a persen who had not taken part in the 
commission of a crime himself but had, sub- 
* sequent to the commission of it, endeavoured 
‘to prevent justice being done by removing 
evidence of it. In order to make it cover 
also the case of ‘the offender himself it is 
necessary, in the first place, to substract 
from the section the words “knowing or 
having reason to believe that an offence ‘has 
‘been ‘committed -which become wholly un- 
necessary and to add after the word “offen- 
der” some such words as “even if the offen- 
der be himself”, On the ordinary principles 
of construction it is not, in my judgment, 
permissible to do this. - : 
“The most recent decision which can be 
cited'in support of the view taken by my 
learned brother is In re Chinna Gangappa 
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(21). That was a case in which a man re- 
ported to the Police that his wife had been, 
stung bya scorpiôn or bitten by a snake 
when in point of fact, she had been killed, 
in all probability by himself. Possibly. for 
that reason the somewhat novel argument 
which was put forward and eventually com- 
menced itself to the Court was based on 
s. 44 of the Criminal P. C. The argument 
proceeds on the assumption which in my 
opinion is unwarranted, that the word ‘“‘who- 
ever” in s. 201 of the I: P. C., and the words 
“every person” in s. 44 of the Criminal P. C. 
can, without doing any extreme’ violence to 
the language used in the remainder of the- 
sections, be made to include the offender 
himself. Immediately after the words “every 
person” in s. 44 come the words “aware of 
the commission of” which impliedly exclude 
the offender or atleast are, so far ashe is 
concerned, wholly unnecessary. Then come 
the words “intention of any other person to 
commit” which make it I submit with great 
réspect, clear that the words “every person” 
do not include a person intending to commit 
an offence and therefore make it extremely 
unlikely, to say the least of it, that they 
were intended to include a person who had 
committed one. Finally there occur the words 
“without reasonable excuse”. What weight 
or meaning can be given to these words in 
the case of the offender himself? Wallace 
and Jackson, JJ. in In re Chinna Gang- 
appa (21) criticised an observation in Reg. 
v. Kashinath (2), that “there is no law now 
which obliges a criminal give information 
which would convict himself”. “Nemo tene- 
tur accusare seip-sum”, In 17th century in 
England this maxim was thought to embody 
the law of God and Nature; such was the 
odium which had been exited by the practice 
of the Court of Star Chamber in administer- 
ing the ex officio oath to prisoners and com- 
pelling them to answer incriminating ques- 
tions. The revulsion of feeling persisted and 
eventually in 1848 Parliament enacted a 
statute which absolutely prohibited any judi- 
cial questioning of the prisoner either before 
or during the trial. When, thirteen years 
later the law of criminal procedure in India 
was for the first time systematised and codi- 
fied, this characteristic feature which gives 
to the English system a dignity and an ap- 
parent humanity which other systems’ lack, 
was, it is true; not exactly reproduced. But 
if the power of the Criminal Courts to ques- 
tion accused persons was not taken away 
altogether it was at least provided that they 
were not to be bound to answer questions 
and were to be exempt from punishment if 
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they answered questions falsely. In my 
opinion, the substantial truth of the obser- 
vation made in Reg v. Kashinath (2), is not 
open to doubt-and the ratio decidendt in In 
re Chinna Gangappa (21) is, on the othere 
hand, radically unsound. 


The other decisions relied on are those of . 


Walsh and Pullan, JJ. in Emperor v. Har 
Piari (20), and that of Seroope, J. in Rup 
Narain’ Kurmi v. King-Emperor (22). In 
the former it is remarked: 

“We are unable to agree with the view that a person 
who has actually committed a crime himself—whether 
murder or any other crime is any the less guilty of 
removing traces “thereof, if it if proved against him 
that he did so, because he was the person who actually 
committed the offence. Ifthe Legislature intended to 
provide such an éxception they” would undoubtedly 
have said so in express language”. 

In order to make 8.201 apply to the case 
of the offender himself, itis necessary as I 
have already shown, to substract from it 
words that are there and to add to it words 
that are not. That being so, is it not more 
reasonable to assume that if the Legislature 
had intended to make the act of causing evi- 
dence of the commission of a crime to dis- 
appear punishable in every case, there would 
have been two sections and not one in the 
I. P. C., one the section now there to cover 
the case of the accessory after the fact and 
the other a section to cover the case of the 
principal offender in some such terms as :— 

“Whoever, having committed an offence intentionally 
causes any evidence of the commission of that effence 
to disappear or gives any information respecting the 
offence which is falso....” at 


The authors of the I. P. C., in dealing with 
the offence of resistance or obstruction to 
lawful apprehension found it necessary to 
insert two sections, viz:—Sections 224 and 225, 
the former covering the case of the person 
sought to be apprehended and the latter the 
case of other persons who assisted him to 
risist. Moreover, they added an explanation 
to s. 224 to make it clear that resistance 
or obstruction to lawful appréhension was 
an act for which a punishment might be im- 
posed in addition to any punishment to 
which the offender might be liable in res- 
pect of the offence on account of which he 
was sought to be apprehended. Why did 
they not take the same simple and obvious 
course in dealing with the offence of causing 
evidence of the commission of a crime to dis- 
appear, if they wished to make such an act, 
when done by the offender himself, punish- 
able? The principal author of the I. P. C., 
was one of the great masters of the art of 
lucid expression and his object’in adopting 
a style’ which, it has been well said, is as 
unlike that ofan Act of Parliament as it is 
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unlike that of an Indian Regulation was to 
prevent the law. being misunderstood: by, 
Courts which were often presided over Dy: 
laymen.. Would he and his co-adjusters have. 
left s. 201, as it now stands, if they “had in- 
“tended. it fb apply to the case ‘of the principal 
offender? On the other hand, if they had - 
intended A not to apply to the case of the- 
principal offenders, could they reasonably 
be expected to have foreseen that the Courts 
might soapply it and to have realised the 
necessity or desirability of adding an ex- 
planation to the section and making their 
meaning still more abundantly clear? It is 
obvious that in framing s. 201 and certain 
other sections which occur in the same chap- 
ter, the authors of the I. P.C., were endeay- 
ouring to reproduce the English Law relat- 
ing to accessories after the fact. If they 
had anything else before them, it, was pro- 
bably the sections in the French Penal Code 
which deal with the same matter. In other 
words, they were not considering then, whe- 
ther cases might not arise in which a person 
should be punished for removing traces of 
an offence he had himself committed, But 
Legislature has since considered and provid- 
ed for this in at least one specific instance. 
In or about 1895 one Shama Charn Sen was 
tried on a charge of defrauding a bank of 
three lakhs of rupees and had to be acquitted 
apparently, if the Commentary in Ratanlal 
is correct, on theeground that it could not be 
shown on what particular occasions or in 
what particular sums the amount had been 
abstracted. This acquittal was followed by 
the enactment of s. 477-A of the I. P. C. It 
is interesting to note that in Reg v. Kashi- 
nath (2), the accused persons had enter- 
ed into a conspiracy to defraud, and 
had defrauded, the Public Works Depart- 
ment of largesums of money. The facts of 
the case do not appear very clearly from the 
report anditis scarcely possible to say that 
if s. 477-A had then been in existence the. ac- 
cused persons could and would have been 
prosecuted under it rather than under s. 201. 
A clerk or servant who misappropriates money 
and in order to conceal this destroys papers 
and books of account, in effect causes evi- 
dence of the commission*of his crime to dis- 
appear. Itis reasonable that such an act 
should itself be made an offence as it may 
conceivably be the means of . his successfully 
avolding punishment for the misappropria- 
tion. But there does not seem to be any 
very good ground on which every. attempt 
on the part of any offender to remove traces 
of his crime should be made punishable. It 
is as natural for an offender to try and con- 
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ceal his crime as-it is-for him totry-and' 
avoid apprehension. Human nature’ being 
what it is, it -would-plainly be futile -to 
endeavour- to--prevent a -criminal trying to 
conceal-his crime by the threat -of further, 
punishment while to make . such. an act 
‘punishable would-put it in the-power of the. 
Courts to-be vindictive: -- °° @  ¢? 
My learned brother has referred to Begu’ 
v. King-Emperor (14). That was a-casé in 
which two-men' were convicted under s: 302 
and three other- men, who had~been -tried- 
along with them on the same charge, were 


ultimately convicted under's. 201. “The ques- . 


tion, or rather-one of the questions, that 


arose, was whether in the absence of a charge . | 


under- s. 201-the conviction could be main- 
tained: -It has to be remembered that at-one 
time in England an ‘accessory after the fact 
could not be tried until ‘after the conviction 
of the principal felon-and even now a person 


indicted asa principal cannot be convicted . 


and sentenced as an-accessory after the fact : 
R. v. Watson (23). Their Lordships of -the 
Judicial Committee came to the conclusion: 
that in India the law-was otherwise and-that 
ss. 236.and -237 of the Criminal P. C., render- 


ed the conviction valid. These sections were - 


set oùt in- the judgment and were critically 
examined. -Section 201 of the I. P.C., was 
not set out or discussed and after reading and 
re-reading the judgment I am bound, with 
the greatest-respect, tó say*that I am unable 
to find anything ‘in it to support- the’ view 
that s. 201 punishesthe principal offender as 
well as the accessory after the -fact. On the 
contrary; the point was one which did not at 
all arise and which it was quite unnecessary 
for their Lordships to ‘consider. . If it had 
been, the observations of so distinguished a 
lawyer and philosopher as Viscount Haldane 
would, no doubt, have been illuminating. 


It has been satisfactorily proved that the 
appellants were jointly concerned in the com- 
‘mission of this murder and in the removal of 
the dead body of the victim. It may be said 
that the intention of each of the appellants in 
removing the dead body was to screen his 
companions as well as himself from punish- 
ment and on that ground perhaps.the con- 
victions under s. 201 as well as under s. 302 
canin this particular case be supported. 
But if they can, thatis.a purely accidental 
result of the language used in the section. In 
my judgment, the law in India does not, any 
more than does the Common Law of England, 
ordinarily visit the act .cf an offender in 


_ (23) (1916) 2 K B 385; 85 L J K B 1142; 115 L T 159; 
807 P 391; 37 T L'R'580: ` ed 
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endeavouring to:remove ttidces'-of his crime. ` 
with a punishment -separatée!and- distinct- 
from any punishment to*which-he- may have 
rendered himself liable’ by committing the 
offence. “With these observatidns I would 
concur in the order-‘of “my learned brother 


dismissing the appeal. : iii os 


Se - <- U + Appeal'dismassed. 
- -BOMBAY HIGH COURT. .-: 
- Second Appéal No. 323 of 1938 
oe Le November 5, 1940 . 
BROOMFIELD AND MAOKLIN, JJ. i 
VITHALDAS BHAGWANDAS DARBAR 
` —PLAINTIFF—ÅPPELLANT.. - 
| versus”. G 7 a 
' TUKARAM VITHOBA KSHATRI 
- AND OTHERS—DEFENDANTS— 
` 28 RESPONDENTS : = 2 
- Tyansfer of Property Act (IV of 1882), s. 92—A 
getting tagai loan of Rs. 1,000 from Government under, 
Land Improvement Loans Act and making it charge on 
land No.'1-and ‘offering lands Nos. 2, 3 and 4 as 
collateral .security—A subsequently mortgaging lands 
No. 2 and 3 to B and selling lands Nos. Land 4 to P and 
leaving Rs: 1,000 with him for paying off Government 
loan—Few days before afersaid sale C attaching land 
No. 1 in ‘execution of his decree and purchasing it at 
execution sale—Suit by-P claiming charge over lands 
Nos.1,2and 3 and recovery of amount. paid by him 
to Government from-A, B and C — Neither s. 92, 
Transfer of Property Act not s. 69, Contract Act (IX 
of 1872), held applied —P held not entitled to reliefs 
claimed — Proper remedy was by sutt for damages 
against A. : : .- aap 
One A obtained from Govt. under Land ; Improvement 
Loans Act in 1927 a sum of Rs. 1,000 as-tagaz loan. It 
was madea chargeon his land No. 1 for the improve- 
ment of which the loan was taken. His other lands 
Nos. 2, 3 and 4 were-offered as collateral'security.: In 
1929 A mortgaged lands Nos. 2 and 3to B and on 
January 25, 1932, sold lands Nos.1 and 4 for Rs. 5,000 
to P and kept Rs. 1,000: with P out of the purchase- 
money for paying off the-Govt. loan. On January 21, 
1932, that is four days before the sale, C attached land 
No. lir execution of his money decree and purchased it 
himself at the execution sale. In 1935 P filed a suit 
claiming that he was entitled toa charga on lands 
Nos. 1, 2 and 3 and torecover ‘the amount paid by him 
to Govt. from A, BandC: -- - à 
Held, (1) that if P came within the terms ofs. 92 he 
would have the same rights as Govt. not only against 
A who borrowed the money from Govt. but also against 
B and C who derived their rights from A. ButP did 
not fall under-s. 92 as there was in fact no mortgage 
to Govt. but only astatutory charge under Land Im- 
provement Loans Act, on the lands ; ccs aed 
(2) that part of the consideration for, sale of‘land 
No. 1 retained by F for the discharge.of Govt. loan must 
be regarded asthe money of Æ and therefore P was not 
entitled-to subrogation under para,.1*of s. 92. Nor 
could P come under para. 3, because there was no 
registered-agreement giving him the-right of subrogation. 
171 Ind: Cas: 153 (1) and 160 Ind. Cas. 137'(2), relied om. 
(8) that the same -reasoning -which -ruled--out s.-92, 


1941 i 


T. P. Act, rendered s.. 69; Contract “Act, - also inap- 
plicable. | If the. repayment of the.tagai Ioan to- Govt. 
was to be regarded:as the act‘of the vendor. A and not 
the act-of P,“the purchaser Pj obviously did not come 
within: the terms of s..69. | Moreover, even if it were 
possible to say that‘there wasa. payment by P within. 
the meaning of s. 69, it was a payment which he was 
. bound to make under'the terms of his agreement with 
A and it would hot therefore be open -to him to say 
that it was.a payment -which .some other. person was 
bound to make.” Dakshina Mohun Roy v. Saroda 
Mohun Roy (3) and Muhammad Siddiq Khan vi 
Muhammad Nasir-ül-lak . Khan (4), distinguish- 
ed. ` Paw, Sty OE pas ii 
(4) that P’s suit was -misconceived and that his only 
legal remedy. was to sue A. his vendor, for damages. - 
- 8. A: from the decision - of the. District 
Judge, Bijapur, in. Appeal No.-145 of 1936. 
- Messrs. H: C. Coyajee and G: R; Madbhavi, 
for. the Appellant. f 


Mr. S. R. Parulekar, for Respondents Nos. 


2 and 3. . ae ake TS 
Broomfield, J.—This is an appeal by the 
plaintiff from a decree of the District J udge 
of Bijapur confirming a decree of the joint 
Subordinate Judge of Bijapur; who. dismiss- 
ed a suit brought by the plaintiff for reim- 
bursement or contribution.’. The plaintiff’s 
claim was put forward in the following cir- 
cumstances. One Ramappa who was the 
father of defendant No. 1 was the owner of 
four .fields, survey Nos. . 5/2; 381, 382 and 
124, In October-November 1927, Ramappa 
borrowed Rs. 1,000 from. Govt. under the 
Land Improvement. Loans Act. for the im- 
provement of survey No..5/2. : By -virtùe of 
s. 7 of the, Act, Govt. therefore has the right 
to recover the money with interest from the 
borrower personally, or out of the land for 
the benefit-of which the loan was granted, 
or out of properties. given .as collateral 
security that isin the present case survey 
Nos. 381, 382 and 124. It is provided in the 
same section that it is in the discretion of the 
‘Collector tó determine’ the orde? “in which he 
will resort to the various modes of recover- 
ing the moneys which are recoverable as if 
they were arrears of land revenue. On 
November 26, 1929, Ramappa mortgaged 
survey Nos. 381 and 382 to defendant No. 3. 
On January 25, 1932, he sold survey No. 5/2 
and 124-tq the plaintiff. The consideration 
for the sale was Rs. 5,000, and the sale deed 
(Ex. 28) provided that out of this sum 
Rs. 1,000 was to be. kept with the purchaser 
(plaintiff) for discharging the tagai debt. 
Prior to this in 1930 defendant No. 2 had ob- 
tained a money, decree against Ramappa and 
-he attached survey No. 5/2 four days before 


the’ plaintiff's purchase. Subsequently on- 


February 4, 1933, defendant No. 2 _purchas- 
ed that survey number in execution’ proceed- 


ings. ` ee. 


ee Be E X > iy 
-..’ VITHALDAS V; TUKARAM (BOM). 


Oo 633, 


- The-tagai debt due to Govt. was, paid -off 
by the plaintiff in three instalments—one of, > 
Rs. 150 paid on May 27;.1982, one of Rs: 150. 

e Paid on March. 18; 1933, and the’final instal- 
ment-of Ree 600 paid on- November: 13, 1934. 
On March 23, -1933 the plaintiff .brought a 
suit. agains defendant No.-2- tọ recover 
possession of survey No. 9/2, but the suit 

. failed because it was -héld that,,defendart 
No. 2 had a prior claim in:view of the fact, 
that he had -attached the- land -before the 
Sale of it to the plaintiff. -The suit in which 
the present: appeal.arises was filed by the 
plaintiff in June 1935. “He-claimed to have 
a charge on survey Nos. 5/2, 38l'and 382.and 
to be entitled to recover the amount paid by 
him to Govt. from defendants Nos. 1, 2 and 
3. As I haye mentioned, the plaintiff failed 
in both the-lower Courts. He there relied 
partly ons. 92, T. P. Act, and partly on 
s. 69, Contract Act. Section..92 deals with 
the rule about what is, called subrogation, 
In s. 91 certain persons other than the mort- 
gagor are stated to. be entitled -to redeem a 
mortgage; and s. 92 provides that if. any of 
these persons does in fact redeem a mort- 
gage, hé has the same rights as regards re- 
demption, foreclosure or sale as the mort- 
gagee whose mortgage he has redeemed has 
against the. mortgagor or-any. other mort- 
gagee. That is provided in para. 1 of s. 92, 
and para. 3 provideg this: eae en 

“A person who has advanced fo a mortgagor money 
with “which the mortgage has been redeemed shall be 
subrogated to the rights of the . mortgagee -whose mort- 
gagehasbeen redeemed, if the mortgagor*‘has by a 


registered instrument agreed that such persons’ shall be 
so subrogated.” - ~ ~ 7 - 


By virtue ofs. 59-A of the Act the - word 
“mortgagor” includes ‘‘persons deriving title 
from a mortgagor,” so that if the plaintiff 
comes within the terms of s. 92 he would 
have the same rights as Govt. not only 
against defendant No. 1 who borrowed the 
money from Govt. but also against defen- 
‘dants Nos. 2 and 3 who derived their rights 
from defendant No. 1. There are however 
obvious difficulties in the way of the appli- 
cation of s. 92 to this case. In the first 
place there was in fact no mortgage to Govt. 
There was a statutory charge in favour of 
Govt. in respect of survey No. 5/2 and also 
the three fields given as collateral security. 
But it was not amortgage. Assuming how- 
ever that that difficulty could be got over, it 
has been held bya Full Bench of the Allah; 
abad High Court in” Hira Singh v. Jat 
‘Singh (1) that. where part of: the consider- 


(DI LR (1937) All. 880; .171 Ind. -Oas..153; -A L R 
1937 All. 588; (1937) A L J 659;10 RA 228; 1937 A L 
R 800 (F B). geen Faran 
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ation for sale-of land is retained by the pur- 
` chaser for the discharge of incumbrances 
on the land that money is to be regarded as 
the meney of the vendor, and, therefore, ‘the 
purchaser is not entitled to subrogatiofi 
- under. para. 1 of s..92. He may or may-not 
come under para. 3, but inthe present case 
it is clear that the plaintiff cannot come 
under para. 3 because there is no registered 
agreement giving him the right of subroga- 
tion. The same view of the construction of 
s. 92 has been taken by a Full Bench of the 
Madras High Court in Lakshmi Amma v. 
Sankara Narayana Menon (2). In view of 
these authorities the learned Counsel for the 
appellant has conceded that he cannot rely 
on the doctrine of subrogation. He does not 
now claim that his client has any. charge 
over the lands in suit and argues merely 
that he is entitled to a personal - decree 
against the defendants by reason of the 
equitable principle enunciated ins. 69, Con- 
tract Act. According to that section 
‘ta person who is interested in the payment of money 
which another is bound by law to pay, and who 


therefore, pays it, is entitled to be reimbursed by the 
other”. 


`" But the same reasoning which rules out s. 92, 
T. P. Act appears to render s. 69, Contract 
‘Act, also inapplicable. If the repayment of 
the tagai loan to Govt. is to be regarded as 
the act of the vendor Ramappa, and not the 
act of the plaintiff, the pærchaser, the plain- 
tiff, obviously does not come within the terms 
of s. 69. Moreover, even if it were possible 
tosay that there was a payment by the 
plaintiff within the meaning of s. 69, it was 

a payment which he was bound to make 
under the terms of his agreement with 
Ramappa, and it would not; therefore, be 
open to him to say that it was a payment 
which some other person was bound to make. 
Mr. Coyajee relied on Dakshina Mohun Roy 
v. Saroda Mohun Roy (3), where Lord 
Macnaghten said in the course of his judg- 
ment (p. 163):* 

. ““.....1seems to their Lordships to be common justice 
that when a proprietor in good faith pending litigation 
makes the necessary payments for the preservation of 
the estate in dispute, and the estate is afterwards 
adjudged to his opponent, he should be recouped what 


‘he has so paid by the person who ultimately benefits by 
the payment...... gt f 


- . Section 69, Contract Act, was not mention- 
ed in the judgment, but the principle relied 
upon seems to be the same, -and that principle 
does not apply if the legal effect of the transac- 


(2) 59M 359; 160 Ind. Cas. 137; A I R 1936 Mad. 
33 CF By L J 1; 8R M607; (1936) MW N 30;48 LW 
eo c 142; 20 IA 160; 6 Sar. 366; 17 Ind. Jur. 576 
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tion between the plaintiff and Ramappa, was 
that Ramappa paid the money and not the 
plaintiff. “Incidentally I may say that the 


. Plaintiff’s good faith is by no means clear, 


since all the payments which he made to 
Govt. were made after the attachment of the 
survey No. 5/2 and the final payment was 
made after defendant No. 2 had actually” 
got possession of the land. We were also 
referred to Muhammad Siddiq Khan v. 
Muhammad Nasir-ullah Khan (4). In that 
case part of the consideration for a sale of 
land was retained by the vendees for the 
purpose of partially discharging the encum- 
brances on the land, the vendor being bound 
to supply. the rest of the money necessary for 
the purpose. Their Lordships held that the 
money retained by the vendees was not to 
be regarded as a deposit of the vendor's 
money on which the vendor was entitled to 
get interest. They did not say that the 
money was not the vendor’s money, and I 
think that thereis nothing in this case in- 


‘censistent with the view taken by the Full 


Benches of the Allahabad and Madras High 
Courts. The Privy Council case, therefore, 
appears to be of no material assistance to the 
plaintiff. It may be a case of some hard- 
ship as the plaintiff has not got the full 
benefit of his repayment of the tagai loan to 
Govt., whereas the other defendants have 
benefited by it in proportion to the land in 
which they are interested. But in our opi- 


_nion the lower Courts were clearly right in 


holding that the plaintiff's suit was miscon- 
ceived and that his only legal remedy was 
to sue defendant, No. 1, his vendor, for 
damages. The appeal, therefore, must be dis- 
missed with costs. | 


D. Appeal dismissed. 
(4) 21 A 223; 26 I A 45; 7 Sar. 472; 3 CW WN 201 
(PO. 
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Jamadar AULIA KHAN AND ANOTHER— 
JUDGMENT-DEBTORS AND-OTHERS— DECREE 
HOLDERS—RESPONDENTS ` 
Punjab Debtors’ Protection Act (II of 1936), s. 9— 
Objections under—To be decided by executing Court 
—Collector’s jurisdiction in this respect—Land 
actually alienated by Collector in full satisfaction of 
decree—Executing Court cannot deal with objections 
under s. 9. s f DE ge 
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The validity of objections under s. 9, Punjab Deb- 
tors’ Protection Act can be decided by the Court 
which passed the decree or order that is, the execut- 
ing Court.” The Collector has ‘no jurisdiction to decide 
such dbjections. The executing Court, ‘however, has® 
no jurisdiction to deal with‘ objections under s. 9 re- 
garding the ‘attachability of the land after it has 
actually been alienated by the Collector in full satis- 
faction ofthe decree. 184 Ind. Cas. 393 (1), referred 
to. g i 

When a special jurisdiction is conferred it must be: 
taken as strictly limited to the terms in which it is 
created and cannot be extended to cover matters to 
which no express reference has been mads or which 
do not have to be decided in order to carry out the 
purpose for which the special jurisdiction has been 
created. + 


C. R. referred by Din Mohammad, J., 
dated January 15, 1940. 


Mr. Yashpal Gandhi, for the Petitioner. 


Mr. Ghulam Mohy-ud-Din, for the Respon- 
dent (Aulia Khan). 


Beckett, J.—The facts of this case are as 
follows. On January 31, 1934, a decree was 
passed in favour of the petitioner against ¢he 
property of Amir Khan in the hands of the 
respondents, his brothers. The decree was 
in respect of a sum of Rs. 285 due on a bahi 
account. On January 5, 1937 the petitioner 
asked for execution by way. of attachment 
and sale or farm of a certain land. This 
application was consigned to the record room 
for non-prosecution on February 19, 1937. 
A second application was put in on the same 
day but was dismissed on May 21, 1937 by 
request. On June 11, 1937 there was a third 
application to the same effect. An order of 
attachment was at once passed. It appears 
that there was some difficulty in serving the 
respondents with a copy of the order but a 
copy was pasted on their house on August 9, 
1937. On October 15, 1937, the proceedings 
were transferred to the Collector of that 
district for the purpose of arranging for a 
farm of the land. The Collector then trans- 
ferred the proceedings to the Sub-Divisional 
Officer of the Pindigheb Sub-Division, where 
the property was situated. The parties 
appeared on July 3, 1938, before the Tahsildar 
who took down their statements. The 
Tahsildar submitted his report and the 
parties were directed to appear before the 
Collector on July 22. Issues were struck 
with regard to the number of the dependants 
who Kad to be maintained from the land and 
with regard to other sources of income be- 
sides the produce of the land. , After taking 
evidence, the Collector came to the conclusion 
that there would still be sufficient land to 
support the respondents and their dependants 
if the. whole of the land under attachment 
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was farmed out, and decided that this land 
should accordingly be -farmed out to the 
decree-holder for a period’of 12 years in full’ 
satisfaction of the decree. ae 

At the*time of arguments before the Col- 
lector, Counsel for one of the respondents 
took the ebjection that the land was not 
liable to attachment on the ground that it 
was ancestral. The Collector, however, tok 
the view that this question should have been 
settled by the Civil Court before the proceed- 
ings came to him. Further, on the assump- 
tion that he had jurisdiction, he held that he 
would have no option but to dismiss the 
objections since there was nothing on the 
reeord to show the nature of the property. 
The proceedings were then returned to the. 
Civil Court. ; 

On August 13, 1938, the judgment-debtors. 
presented an application to the Civil Court, 
raising the same objection. The executing. 
Court held that, though the land was ances- 
tral, it was not protected bys. 9, Punjab. 
Protection of Debtors’ Act, 1936, and further 
that since the decree had been wholly satis- 
fied under the order of the Collector, it had! 
no further jurisdiction to deal with the 
matter. On appeal to the Senior Subordinate- 
Judge, this order was set aside and the land 
was released under s. 47, Civil P.C. The 
decree-holder has presented a petition for 
revision of thisserder. As the question of 
jurisdiction is one of some general import- 
ance, the case has been sent to a Division 
Bench. 

- The principal argument advanced by the 
learned Counsel on behalf of the decree- 
holder is that an executing Court is functus 
officio when once a decree is fully satisfied. 
and has no power to deal with the objec-. 
tions which may be raised subsequently. 
In this connexion reliance is placed on a. 
judgment of this Court reported in Ram. 
Chandar v. Sarupa (1) in which it was heldi 
that an executing Court can take notice of 
any objection under s. 47 of the Code relating. 
to property until the sale has been confirm- 
ed. The learned Senior Subordinate Judge 
has met this argument by holding that the- 
Collector had no power to deal with any 
objections under s. 47, so that the objections. 
could only be decided after the proceedings. 
had been returned by ‘the Collector. As. 
against this view, and in support of the view 
that the executing Court has no further 
power to entertain the objections after the 
Collector has passed final orders it was urged: 
that s. 4, Punjab Debtors’ Protection Act,. 

(1) AIR 1939 Lah. 113; 184 Ind. Cas. 393;I L R. 

(1939) Lab. 103; 41 PL R436; 12 R L 218: -` 
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contemplates `a complete transference of the 
execution proceedings as a whole to the 
Collector, who is then competent to deal 
with al] questions which may arise, and has 


not merely to submit proposals? for the” 


satisfaction of the deoree which must be con-’ 
firmed -by a Civil Court. The firgt question 
to be decided, therefore, is whether the’ 
executing Court- and the Collector continue to 
exercise some sort of concurrent jurisdiction 
or whether-the jurisdiction -of the Collector 
‘ousts that of the Civil Gourt and enables him- 
to deal with any questions that may arise, 
more-particularly objections, as.to the attach- 
ability of the land under s.-9 of the Act. 

. Section 4, of the Act -provides that when-. 
ever a Civil Court orders that land be 
attached and alienated temporarily in the 
execution .of a decree for the payment of 
money the proceedings of such attachment 
and alienation shall be transferred to ‘the 
‘Collector. On proceedings being transferred 
to him, the Collector has then to decide 
the period of alienation. Section 5 provides. 
for the exemption from temporary aliena- 
‘tion of such land as is, in the opinion of 
the Collector, sufficient to provide for the 
maintenance. of the judgment-debtor and 
‘his. dependants. In s. 6 itis provided that 
the Collector when acting under ss. 4 and 5 
shall be deemed to be acting judicially, and 
shall act in accordance gth the provisions 
of law applicable to the Court from which 
the proceedings have been transferred. There 
18 a provision for appeal to the Commis- 
sioner, who is also to be deemed to be act- 
ing judicially when hearing appeals under 
this section. 

: Section 9 deals with the exemption of 
ancestral property where custom is the rule 
-of decision. The section provides that such 
property in the hands of a subsequent holder 
Shall not be liable in the execution of a de- 
cree or order of a Court relating to a debt in- 
‘curred by any of his predecessors-in-interest. 
‘This provision is made subject to certain 
provisos. When the debt has been expressly 
‘charged. by way of mortgage by a pre- 
decessor-in-interest, the Court is to determine 
the liability as if this section had not been 
passed. In respect of old debts ancestral 
property may still be liable if the decree- 
holder is able to establish certain conditions 
ito the. satisfaction of the Court and if the 
judgment-debtor is unable to establish certain 
-other conditions. 

: In our opinion, the intention of the Act 
with regard to jurisdiction is sufficiently 
‘clear from the wording of these sections. It 
18 the executing Court which has: to pass-an 
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order for the alienation of the land and must 
therefore have power to detérmine, if necés- 
sary, whether the land: is liable to attach- 
went or not. ‘The proceedings are-then to be © 
transferred to the Collector, but the proceed- 
ings to be transferred are only those which 
relate to the attachment and temporary 
alienation. The Collector has then to decide 
the period of limitation for the purpose: of 
carrying out the order of the “executing 
Court ; and for this purpose, he may have : 
to decide in a judicial capacity certain other 
questions which may arise under s. 5, such 
as’ whether the judgment-debtor possesses 
an independent source.of income. When a 
special jurisdiction of this kind is conferred 
however. it must be taken as strictly limited 
to the terms in which it is created and can- 
not be extended to cover matters to which 
no express reference has been made or which 
do not have to be decided in order to carry 
out the purpose for which the special juris- 
diction has beén created. 

Tshe immediaté question is whether s. 9 
can be interpreted as in itself conferring any 
jurisdiction on the Collector to deal with. 
objections arising under that section. We 
think that this question must be answered 
in the negative. The wording of the section 
shows that such objections are ‘to be taken 
before some authority described as the 
“Court.” The word “Court” is not defined 
in the Act. The sections begin by referring 
to a decree or order of a Court relating to a 
debt, and then goes on to provide certain con- 
ditions relating to attachment afterwards to 
be determined by the Court in accordance 
with the provisions of that section. .Ordinari- 
ly, this would mean the Court by which the 
decree or order was passed, that is, the exe- 
cuting Court. The mere fact that the Col- 
lector is to be deemed acting judicially when- 
determining the period of alienation is not 
in itself sufficient to lead to the supposition: 
that he is to be regarded as the Court which 
has to. decide.. the validity of objections 
under s. 9. Inthe second place, the question 
whether the land is altogether exempt. from 
attachment is not one which is necessarily 
connected with. the questions which the Col- 
lector is called upon to decide under 65. 4 
and 5, As already remarked, this is a ques- 
tion .which has to be decided by the Civil 
Court before an order of attachment can be 


_passed and before the proceedings can be, 


transferred tothe Collector. If itis raised 
before the transfer, it has to be decided by 
the Civil Court; there is no reason to suppose 
that the Act intended that the same question 
should be decided by. the Civil Court ifraised 
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‘before the transfer but by the Collector 
if raised subsequently. For these reasons we 
consider that the Collector was correct in 
holding that the objection as regards the 
ancestral nature of the property could not be 
raised before him in the course of proceeding 
which related only to the amount of the 
property which should be alienated and the 
period of alienation. 

The next question is whether the objec- 
tion could be raised before the executing 
Court after the Collector had decided on the 
period’of- the alienation. Even if the objec- 
tions were to be raised before the executing 
Court- after the transfer of the proceedings 
to the Collector, this would give rise toa 
certain: amount of difficulty, inasmuch as 
the section lays down that the whole of the 
‘proceedings: relating to the attachment are 
to be transferred to the Collector, who is 
then to act-independently; and it would 
hardly be possible for the Civil Court to 
decide contested objections relating to pro- 
ceedings which have been transferred alse- 
where. “These difficulties may not be insuper- 
able. It is possible that there might be cir- 
cumstances in which the executing Court 
might have to hold that the order of attach- 
ment: should never have been passed and 
that the order ought to be cancelled, in which 
case the Collector would presumably cease to 
have- jurisdiction: and the proceedings would 
return to the: Civil Court. - It seems evident, 
however; that the Act contemplated that in 
normal circumstances the liability of the land 
to attachment would be -decided before the 
proceedings “were: transferred’ to: the Col- 
lector, who would then have nothing to do 
but decide how much of the land should 
be alienated and for how long. 

For the purposes of the present petition, 
ib is unnecessary to consider ‘in what cir- 
cumstances the executing Court would have 
power to reverse an order of attachment 
after the proceedings have been transferred 
to the Collector. If such a power exists at 
all, it seems -clear that it could only be 
exercised before the alienation has been 
effected, and an objection as to the attach- 
ability -of the land cannot be raised after that 
has taken place. When the proceedings have 
been, transferred, the alienation of the land 
becomes a matter entirely within the pro- 
vince of the Collector, and he is required to 
carry it out, provided sufficient land is left 
for the maintenance of the judgment-debtor 
and his family. In the presenf instance, the 
judgment-debtors appear to-have been avoid- 
ing the‘jurisdiction of the Civil Court at the 
time when objections should normally. have 
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bęen- put in. They’ became aware of the 
attachment soon afterwards, however, when 
-they appeared before. the’ Tahsildar and they 
could in any case have raised the ohjections 

elong befere the date of the Collector’s final 
order. Whatever the «position max be as 
regards tge result of such objections before 
the executing Court between the date of the 
transfer and the date of the aliention;*we 
‘consider that the executing Court is correct 
in holding that it had no power to deal with 
an objection regarding the attachability-of 
the land after it had actually been alienated 
in full satisfaction of the decree. The peti- 
tion: for revision is accordingly accepted and 
the order of the executing Court is restored 

‘with costs throughout. 


_ Tek Chand, J: al agree. y= 
Se. = enon accépted. . 


MADRAS. HIGH COURT. ae 
Special Bench 
Original Petition No. 114 of 1940 i 
September 25, 1940 - ek 
“Leacu, Ọ. J., KING AND PATANJALI “ 
=. "SASTRI, JJ. 
TAr. Ve. St. VEERAPPA CHETTIAR 
- | —RgTITIONER™ 
©’ Versus ' 
COMMISSIONER or INCOME- TAX, 
MADRAS— RESPONDENT 
Income-taa—Agricultural income—Sum collected by 
Receiver held not agricultural income—Amount held, 
constituted profits of mortgage transaction and, there-- 
fore, no deduction could be allowed in respect thereof. ; 
In the year 1913, the assessee’s father advanced 
Rs. 2,15,000 under. a simple mortgage on the security 
of the zemindari. The loan was not repaid and in 
1925, the assessee was compelled to file a suit in the 
Court to enforce paynient of the amount’ then due. 
A compromise was eventually agreed-upon and a dec- 
ree was.passed by embodying the.terms of settlement. 
Under this decree the debtor was to pay to the assessee 
a sum of Rs. 3,75,000, in full settlement of all claims 
on cr before July | 31, 1931. In the meantime this 
sum was not to carry interest. Inthe event of the 
amount ‘not being paid by the due date. the zamin- 
dari was to become the absolute property of the 
assessee’s family. By this decree a Receiver was ap- 
pointed ‘and it was a term of the compromise that any- 
moneys’ which the assessee received from the Receiver 
should be set off against the’Rs. 3,75;000,- and that 
the debtor should only be responsible for the balance. 
-It was, however, stipulated that. in the event of the 
balance not-being paid, the whole of the -zamindari 
would still become ‘the: property- of the assessee’s 
family. From July 28, 1928,’ the. date of the-eompro- 
mise decree, to July „ 31, 1931, Rs. 42,000 was paid 
into Court by. the Receiver as the net rent collectior s 
for tliat’ period. : This amount was later’ on paid to the 
assessee. The*sum due to be-paid’to the --assessee 
under thé terms of the comprdmise decree.on. July 31, 
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1931; was not paid and in consequence, his family. be 
cams, the absoluté owners of the Zamindari. The 
estate, was not, however, handed’ over to the’ assessee 
until” Febriary 2: 1933: ~ But in that year -the as- 

-Sessee’s title to ‘the zamindart wag challenged. The 
litigation, did .not, end until September 2, 1936, 
whén the’ title of the assessee’s family to the 
property: was finally decided’ The ‘assessee, how- 
-ever, had induced the income-tax ae to agree 
to the assessment being -made when the mortgage 
‘transaction was closed., In assessing “the assessee 
‘as the ‘manager of the family for the year 1937-38, 

thé incdme-tax authorities included the profit: “which 
they calculated had been made out of this mortgage 
‘transaction. The , assessee contended that as the 
amounts paid to him in cash were received by him 
more than three years before the year of account they 
«were not assessable : 

Held, (1) that Rs. 42,000 representing rents which 
“the Receiver collected from the tenants of the agricuil- 
-tural lands of the zamindari could not be regarded as 
agricultural income inasmuch as the assessee was 
neither the owner of the zamindari when monies were 
collected, nor in the position of a usufructuary mort- 
gages. 157 Ind. Cas. 289 (1), distinguished. 

(2) that the assessee was not entitled in law to 
escape assessment on the profit. which was made out 
-of this mortgage transaction. On his own showing 
this transaction did not close until the High Court had 
:given its decision in 1936, and, therefore, it was not 
until that year profits could “properly , be calculated. 
In these circumstances the, income-tax authorities were 
‘fully entitled to assess on that basis; 

(3) that under the terms of ‘the compromise decree 
“the assessee got the whole of the zaniindari plus the 
Rs. 42,000. The Rs. 42,000 was part of the profit 
-which was made out of the transaction, and, therefore, 
-no deduction could be allowed in respect of that amount. 


Messrs. P. Kesava Aiyaggar and Krishna- 
‘machariar, for the Petitioner. 


Mr: K. V. Sesha Aiyangar, for the Res- 
-pondent. 


Leach, C. J.—The’ petitioner is the manag- 
“ing member of an undivided Hindu family 
arid as Such hè has been assessed to income: 
tax for the year 1937-38. The family belongs 
to the Nattukottdai Chettiar community and 
-carries'on a money-lending business. In the 
year 1913, the petitioner’s father advanced 
Rs. 2,15 000 to Bangaru Ammal, the Zamin- 
darini of Thevaram, on the security of. the 
zamindart. The loan was not repaid and 
‘in 1925 the petitioner was compelled to file 
.a suit in the Court of the Subordinate Judge 
„of Dindigul to enforce payment ofthe amount 
‘then due. Accumulations of interest, it was 
said, had brought the figure upto Rs. 5, 49,683 
but this. was denied. “A compromise was 
eventually agreed upon and a decree was 
passed by the Subordinate J udge embodying 
-the terms of séttlément. Under this decree 
‘the debtor was to pay to the petitioner a sum 
of Rs. 3;75,000; in full . settlement of all 
claims on'or before J ‘uly 31,1931. In the 
meantime thi. sum was not to carry interest. 
iki the event of the amount not being paid by 
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the due date the nduni was to become 
the absolute property of. the petitioner’s. 
family. By this decree a. Receiver . was. ap- 
“pointed, and it was a term of the compromise 
“that any moneys which the petitioner receiv- 


.ed from the Receiver should be set off against 


the Rs. 3,75,000, and that the debtor should 
only be responsible for the balance. It was 
however stipulated that in the everit of the 
balance not being paid the whole of the 
zamindari would still become the property 
of the petitioners family. From July 28; 
1928, the date of the compromise decree, io 
July 31, 1931, Rs. 42,000 was paid into Court 
by the Receiver as the net rent collections 
for that period. This amount was later on 
paid to the petitioner. The sum due to be 
paid to the petitioner under the.terms of the 
compromise decree on July 31, 1931, was not 
paid and in consequence his family became 
the absolute owners. of the zamindari. -The 
estate was not however handed over to: the 
petitioner until February 2, 1933. 

‘he zamindarini. died on December 14, 
1930, and her heir was her mother Erram. 
mal. Errammal died on February 2, 1933, 
leaving a will by which she purported to 
bequeath the zamindari to one Thangaswami 
Naicker, who with two others challenged the 
right of the petitioner to obtain possession 
of the estate. The case was carried to ‘this 
Court and the litigation did not end until 
September 2, 1936, when the title of the 
petitioner's family to the property was finally 
decided. Until this had happened, the account 
books of the petitioner showed the zamin- 
darini as the debtor, but the title of the 
petitioner’s family having been confirmed 
he closed this account and “opened, one under 
his own name transferring to that account the 
moneys which he had received i in connection 
with the loan. In assessing the petitioner 
as the manager of the family , for the year 
1937-38 the income-tax authorities have in- 
cluded the profit which they calculated has 
been made out of this mortgage transaction. 
The profit has been calculated at the sum 
of Rs. 2,57,998, less Rs. 84,700, which had 
been received towards the loan before 1924. 
The petitioner objected to an assessment 
being made on this basis and he requested 
the Commissioner of Income-tax to refer to 
this Court, under the provisions of s. 66, In- 
come Tax Act, thé questions raised by, him. 
In accordance with this request the Com- 
missioner has referred the following ques- 
tions : > 

“(1) Whether the sum of Rs. 42,000 deposited in. the 
Court between July 1928 -and July 1981, ard with- 


drawn by the pètitioner and adjusted a8 income in the 
year of account is agricultural income. 
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(2) Whether the entire income excluding the sum of 
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Rs. 44,700 interest realized in 1915 to 1923 from this ` 


-transactionds a whole.can be said to have-accrued 
-arisen or been received in the year of account.” 

The petitioner’s case with regard to the 
first question is this. He says that as the 
Rs. 42,000 represents rents which the Recei- 
ver collected from the tenants of the agricul- 
tural lands of the zamindari this cannot be 
taxed, income from agriculture being 
exempt. If the petitioner were the owner of 
thé-zamindari when thesé moneys were col- 
lected there would be force in the contention, 
but he was not, nor was his family. These 
moneys were paid into Court by the Receiver 
in reduction of the amount due under the 
mortgage arid the total sum was paid over 
to the petitioner for this purpose. The peti- 
tioner was not éven in the position of a usu- 
fructuary mortgagee. He held a simple 
mortgage and the title to the estate claimed 
by him did not vest until after all these 
moneys had been collected and paid into 
Court in reduction of the mortgage debt. 
There is no substance at all in the peti- 
tioner’s contention here. It has been sug- 
gested that the décision of the Privy Council 
in Commissioner of Income-tax v. Mahara- 
jadhiraj of Dharbhanga (1), has application, 
but this cannot bé accepted. That case had 
reference toa usufructuary mortgage and, 
as I haye already mentioned, the petitioner 
was never in the position of a usufructuary 
mortgagee. f h 

The secorid question also must be answer- 
ed in favour of the income tax authorities. 
Year by year from 1926-27 until the year of 
assessment 1937-38 the petitioner was press- 
ing the income-tax authorities not to take 
into account any sums received by him on 
account of this mortgage, but to leave the 
position open until the matter had been con- 
cluded. When the petitioner's agent pro- 
duced before the Income-tax Officer the ac- 
‘counts in respect of the year 1926-27 it was 
found that no interest in respect of the loan 
to the Zamindarini had been debited and it 
was contended by the assessee that as the 
loan was the subject-matter of litigation no 
payment of interest should then þe taken 
into account. This contention was accepted. 
In the year of assessment 1929-30 the In- 
come-tax Officer discovered that the peti- 
tioner had obtained a decree against the 
Zamindarini, but the Income-tax Officer 
was induced to stay action by the statement 

(1) 14 Pat. 623; 157 Ind: Cas. 289; ALR 1935P C 
172; 62 I A 215; 8 R PC 25; 1935 O LR 508; 1935 AL 
R 859; 1 B, R 820; (1935) M W N 839; (1935) AL J 
978; 1935 O W N 1022; 16 PL T 609; 390C W N 
e 32L W 464; 69 ML J474; 37 Bom. LR 822 
(P O).. | 
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that rio execution proceedings had been taken 
and that when the decretal amount was rea- 
lized the income thereby received would - be 
accounted for in his books. In the assess- 
mient yearel930-31 no accounts were produc- 
ed for the year of accougt. The petitioner's 
agent here represented that proceedings for 
the recovery of the decretal amount had not 
been taken and that it would be sometime be- 
fore any money was realized on the loan. The 
accounts for the assessment year 1931-32 
showed that a sum of Rs. 38,865 had been 
received in the previous year. The conten- 
tion then raised was that unless the decre- 
tal amount was realized in full no part of 
the realization could be taken as profit. For 
the assessment years 1932-33 and 1933-34 the 
accounts again showed receipts on account 
of this mortgage. Thereupon the petitioner’s 
agent represented that there was an under- 
standing between the depdrtment-and the 
petitioner that interest should be taken into 
account only whén the entire amount was 
repaid. On this representation the Income- 
tax Officer took no portion of the moneys 
received in these two years as income as- 
sessablé in those years. | 

Notwithstanding that the petitioner in- 
duced the income-tax authorities to agree 
to thé assessment being made when the 
transaction was closed, he now says that as 
the amounts paid to him in cash were re- 
ceived by him mor®than -three years before 
the year of account they are not assessable 
to tax. To say the least, it is not an honest 
contention to.put forward in view of the 
representations made by him from year to 
year. But without taking into consideration 
the honesty or dishonesty of the petitioner 
or the effect of his representations, it is 
clear that he is not entitled in law to escape 
assessment on the profit which was made 
out of this mortgage transaction. On his 
own showing this transaction did not close 
until the High Court had given its decision 
in 1936 and therefore it was not until that 
year profits could properly be calculated. 
In these circumstances the income-tax autho- 
rities were fully entitled to asséess‘on that 
basis. The question whether the profit cal- 
culated by the department is excessive does 
not arise in this reference, but the Court has 
been given-to understand that in other pro- 
ceedings the petitioner intends to challenge 
the figure arrived at by the inconie-tax 
authorities. 13 E 

There is one other’ point which: requires 
to be dealt with. The pétitioner says that in 
any event hè should be allowed to deduct 
the Rs. 42,000 referred to in the first ques- 
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‘ion as that sum was paid into Court in. Te- 


‘duction of the Rs. °3,75,000. In raising this 
‘point the learned Advocate for the petitioner 
‘overlooks the faet that under -the- terms of 
‘the compromise decree, his- client got’ the 
whole. of the zamindari plus ‘the. Rs. 42,000. 
‘The Rs. 42,000 is part of the profit’ which 
“was made out of the transaction, and there- 
_ tore‘no deduction can be allowed. For the 
‘yeasons indicated we answer the first ques- 
‘tion: ‘referred: in the ‘negative, and the 
“second ““guestion in the affirmative.. The 
‘petitioner must pay the eosts of this-refer- 
ence, Rs. 250. 7 os Po Bes 
ND, ` Answer accordingly.’ 


` 
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/, NJADER MAL.;—DHCRER-HOLDER— | 
JT aa Opposrre Party TT 
“Agra Tenancy Act (IIT of 1926),,s8. 80, 253 Order 


In-an appeal against an order’ of ejectment passed 
before expiry ‘of'-15--days required by-notice under 
s.- 80, itis not possible: for the Appellate Curt. to::pass 
8 conditional order, saying that it set aside the trial 
Court's order on the. condition that the whole amount 
was paid within cértain time. | Wi 4 
« “Once the High Court is’ seized of thé revision, thén, 
ït becomes its duty to cast-its eye not merely on one 
part of the proceedings but’ the whole‘of: them. What 
come. under the review of .the High Court are the pro- 
ceedings as a whole from start to finish and the object 
of the scrutiny of thé High Court-is that so far as 
possiblé justice may be done in the. proceedings asa 
Whole. = ptt roe ` 4 

_ A landlord obtained a ‘decree for arrears of rent 
against ‘thé tenant. The notice under s. 80 (2) was 
served on the judgment-debtor’ on July 23,1937. On 
August 7, 1937, the Assistant Collector: treating . the 
matter as if there -had been a.default in complying with 
-the notice, made,an ejectment order, although 15 days 
Téquired by notice had not expired’ at the'timeof such 
order. There was an appeal and also a revision to the 
“High Court: and ‘tlie tenant althpugh he had ample time 
to pay-the amount made.no attempt to pay it: | , 

Held, that though the órder of the Assistant Collector 
was technically irregular there was no injustice to the 
jwdgthent-debtor and he could’ nòt be allowed fo take 
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advantage of the technical irregularity upon an applica- 

tion for revision. : ioe 
Though s. 115, Civil P. C., is inapplicable to a pro- 

ceeding under the Agra Ten. Act, s. 253, Agra Ten. 

Act is applicable. h A : 

` C. R. and Ex. S; A. against an order of the 

‘Additional District Judge, Meerut,. dated 

January 12, 1938. - 
_Mr.-S. B. L. Gour, for the Applicant. 

= Mr. B: Mukerji, for the Opposite Party. 


Order.—This is an application’ in revi- 
sion: arising out of a Second Appeal No. 610 
of 1938, in which I made an order on April 
10, 1940. The facts are very: simple.. -It 
seems that a decree- was obtained against 
‘fhe applicant by the opposite party for arrears 
of rent. On July 23, 1937 a .notice,. purport- 
ing to, be- a: notice under s. 80, sub-s.-(2), 
-Agra_Ten. Act, 1926, was -served upon the 
applicant. The Act requires that ‘notice -to 
be alo days’ notice. The Assistant Collector, 
however, on August” 7, 1937, treating the 
.matter: as if there had been, a default in 
-cemplying with the notice, made. an ejectment 
-order::against, the applicant. It must be 
admitted: that -teshnically that- order was 
irregular. The fifteen days. -had not expired 
ab 4P. M.on August 7, when the Assistant 
Collector made his order.. On-that ground 
in January 1938 the applicant went before 
the. Additional : District Jndge-of Meerut 
‘in; appeal to complain of. the -ejectment 
order. ee eS 
~ The Additional District Judge. appears to 
have: appreciated that the order of August 
7, was-technically improper and he realized 
that: it had to be .set aside on that account. 
‘But he also - equally .appreciated—and I 
entirely- agree with him—that by. that time 
the applicant had had a considerable period 
in which‘he could have paid the arrears of 
rent ifhe had been minded to doso. It is 
-really no answer to say that there was 
certain legislation introduced, in September 
1937: under..which he need not have paid. 
On this revision application what Iam con- 
sidering on the merits, that is to say the 
real merits of the matter, is whether any 
injustice-has been done. The learned Addi- 
tional District Judge in the end gave the 
applicant thrée months’ time in which to pay. 
-He put it in-a rather careless form by saying 
‘that he set aside the. Assistant. Collector's 
‘order “on the condition that”: the whole 
amount; was paid within three months. I 
‘do ‘not think: it is possible to make .a con- 
‘ditional order of that:kind. -What -he really 
meant was that he. set aside the Assistant 
Collector's order, and substituted. another 
order that, in the event of the whole amount 
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.not being paid -within three months, the 
applicant should then. be ejected. 4 
There was then a second appeal to: this 
‘Court which came before me in April last, 
‘year and in which I passed the order to 
which I have already referred. It wasconce- 
ded that no appeal lay and; by what appears 
tome now to have been a great concession 
-to the applicant, I refrained from dismissing 
the second appeal then and there and gave 
him time to launch the present revision 
application. This revision application was, 
accordingly, set on foot on May 7. Two 
preliminary objections were first taken by 
‘Mr. Mukerji on behalf of the respondent. 
He says first that even this revision appli- 
cation is entitled under s. 115, Civil P. O., 
‘and, ‘indsmuch as that section is wholly in- 
applicable toa proceeding under the Agra 
‘Ten. Act, this revision is already ‘out of 
Court... I see the force of that, but I feel that 
‘so to hold” would be taking a rather techni- 
‘cal view, because, even if s. 115, Civil P. C., 
‘does not apply, s. 253, Agra Ten. Act, itself 
clearly does. Mr. Mukerji then says that, if 
this is to be considered as a revision applica- 
tion under s. 253, Agra Ten. Act, it still is 
‘defective, because what is being sought to be 
revised is not the judgment of the Assistant 
Collector but the judgment of the Additional 
District Judge. I do not think that there is 
any real force in that, because once the High 
Court is seized of the revision, then, in my 
view, it becomes its duty to cast its eye not 
merely on one part of the proceedings but the 
whole of them. What come under the review 
of the High Court are the proceedings as a 
whole from start to finish and the object of 
the scrutiny of the High Court is that so far 
as possible justice may be done in the pro- 
‘ceedings as a whole. Again, I feel that the 
‘point isa technical one. 

I should not be prepared to’ accede to 
either of these preliminary objections as I 
take a somewhat broad view upon the revi- 
sional function ofthe Court. But that has 
two edges to itand, if I take a broad view 
in the matter of the preliminary objections, 
Ihave also to take a broad view of my 


functions in examining the merits of the - 


matter. What I feelI have to do is prima- 


rily to see whether, in the events which - 


have happened, there has been an injustice. 
In my view, there certainly has not and I 
think that, if I were now to interfere with 
the decree, I should be doing a far greater 
injustice tothe respondent or the opposite 
party than any injustice to the applicant 
which at present exists. It may be that there 
“were certain ‘technical irregularities but the 
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- very long time ineghich he 
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‘supstance ofthe matter seems to me to be 


this. ` The applicant was in arrears with his 
rent and a decree was passed against him for 
it. He did not pay, but on the contrary he 


“continued® to accumulate arrears of rent in 
' respect even of a subsequent year. 


: Then the 
applicant wught to enforce his right under 
s. 80, Agra Ten. Act, by getting possession,of 
the property. This he undoubtedly would 
have succeeded in doing but for a technical 


‘slip on the part of the J udge in relation to 


the length of the notice. 
Then a further substantial ‘period until 
January 1938 elapsed while the appeal pro- 


“ceedings were pending and during the whole 


of that time no effort was made by the 
applicant to pay what was due from him. In 
considering the merits of the matter, it seems 
to be immaterial to say that there was in 


- force a certain statute which prevented him 


from being sued for it. But that is not the 
end of the matter. Two years later, it comes 


‘here, and still the applicant has made no 
: effort to pay. Meanwhile the decree-holder 


has gone into possession.. There ‘has been’ a 
long period of time during’ which the appli- 

C could have 
paid this money and the matter is made no 
better by the offer, which when pressed he 
seems willing now to give, that if allowed a 
short iurther period he will, pay. He had a 

; could have paid 
this money and, for one reason or another, 
‘has failed to do so. Looking at it broadly, 
as I think I must, it seems to me that I shall 
be working an injustice on the opposite party 
“by allowing the applicant to take advantage 


`of some technical irregularity upon a revision 


application of this kind. In the result theye- 


.fore the Second Appeal No. 610 of 1938 and 


the Civil’Revision No. 304 of 1940 wil] both 
be dismissed with costs. - 


S. Order accordingly. 
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Miscellaneous Appeal No. 140 of 1937 | 
September 20» 1938 
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Res judicata — Applicability — Order on execution 
application, when can be res judicata on point whether 
itis “in accordance with law — Ambiguous order, 
construction of—Order ‘held not res judicata — Civil 
Procedure Code (Act V`of 1908), O. XXI, r. 11 (2) 
(b), Ch), (©) G) and rr. 12, 13,s.-100—Order under 
0. XXI, r. 2 (b), not specifying addresses: of judg- 


ment-debtors, is in accordance with law — Execution 
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application showing costs slightly less than awarded, 
if in accordance with law — Application ufder 
Q. XXI, r.(2)(e) not specifying date of payment, if 
in gecordance with law—Particulars of movables to be 
attached not shown—Validity of application — Odjec- 
tion that execution application is fraudulent cannot 
be raised in second appegl for first time — Similarly, 
objection that execution application was defective as not 
mentioning previous application, cannoẸ be raised for 
first time tn second appeal. 
“ “If there is a previous order of the Court operating as 
ves judicata which holds that the application under 
consideration was not made in accordance with law, 
then clearly that matter cannnot be reagitated at a sub- 
sequent stage of the execution, But before an order 
can operate as res judicata it must clearly decide that 
the application in question was not in accordance with 
law. Te it merely rejects or dismisses the application 
on some other ground as, for instance, the non-appear- 
ance of the decree-holder, then there is no decision on 
the merits and when there is no decision on the merits, 
there'is of course no res judicata, Where it is ambiguous 
whether an order is on merits, then the ambiguity 
must be construed in favour of a person against whom 
the order is made. Where the order is: ‘Decree- 
holder absent. Application incorrect. He is awaited 
for November 2, 1933”. or ‘‘decree-holder absent. He 
has not yet turned up as yet though he was awaited till 
to-day. Application is therefore rejected with costs” the 
order will not operate as res judicata. [p. 642, col. 2; 
p. 643, col, 1.) ee 

All that O. KAT, r. 11 (2) (b), Civil P. O., requires is 
that the names of the parties should be specified in the 
application. It says notbing about the addresses. Con- 
sequently even where the application does not specify 
addresses of judgment-debtors, the application is in 
accordance with law. [p. 643, col. 2.] 

If the decree-holder asks for more costs than are 
actually due to him, that might be another matter, but 
where, when he asks for somegping less, and the differ- 
ence is of a trivial character, it isimpossible to hold 
that the application is so vitiated as to be incapable of 
execution at all. [p. 644, col. 1.] 

All that sub-cl. (e)of r. 11, O. XXI, requires is that 
the payments made should be specified in the applica- 
tion. It says nothing about the dates of these pay- 

“ments. Therefore application not specifying such dates 
is in accordance with law. [ibid,] 


Order XXI, r. 11 (2) (j), Civil P. C., states nothing 
about the specification of the property. „All that the 
decree-holder is required to set forth is the mode in 
which he seeks the assistance of the Court. This mode 
is sufficiently indicated when he states that he seeks 
attachment ot the movables of the judgment-debtor. 
From the perusal of rr. 12 and 13 of O, XXI, it is 
clear that the Code has drawn a distinction between 
movables in the possession of the judgment-debtor and 
movables belonging to him but not in his possession and 
immovable property inhis possession. When the Code 
itself draws sucha distinction and does not ask fora 
list of movables when they are in the possession of the 
judgment-debtor, it ie impossible to state that an ap- 
plication which does just what the Code requires is not 
in accordance with law. Consequently an application 
not specifying particulars of movdbles to be attached is 
in accordance with law. [p. 644, cols. 1 & 2.] 

An objection raised inthe High Court which was nos 
raised in either of the Courts below to the effect thas 
the present application is fraudulent in that the decrees- 
holder has suppressed certain particulars with the inten- 
tion of misledding the Court nfist be disallowed. [ibid.] 

Similariy an objection which was not taken in the 
Courts below, namely that the present application for 
execution is defective in that it does nof refer to the 
previcus application and also does rot mention the 
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results ofthe previous applications to which it refers 
must be disallowed. [ibid] 


Misc. A. from an order of the Court of the 
e Additional District Judge, Wardha, dated 
January 13, 1937. f i 
Mr. M. R. Indurkar, for the Appellant. 
Messrs. A. V. Khare, W. B. Pendharkar, 


S. P. Gole and K. P. Vaidya; for the Res- 
pondent. 


BALKRISHNA (NAG.) 


Order.—The main question here is whe- 
ther the execution application, dated March 
14, 1936, out of which this appeal arises, 
is within time. That depends upon the con- 
struction to be placed upon a previous ap- 
plication, dated October 25, 1933, . and 
upon the two orders, dated October 28, 1933, 
and November 2, 1933, passed on it. 5 

The first Court held that the application 
of October 25, 1933, was an application for 
execution made in accordance with law and 
that consequently the present application 
was within time. The lower Appellate 
Uburt reversed this finding and came to the 
conclusion that the previous application was 
not in accordance with law because it did 
not mention either the place of residence 
of the judgment-debtor or the correct amount 
of costs due in execution. Consequently it 
has thrown out the present application and 
the decree-holder appeals. 

Now I do not think there can be much 
doubt about the law. Under Art. 182 of the 
Indian Lim. Act an exectition application 
is within time if it is filed within three years 
from the date of a previous application 
“made in accordance with law” to the proper 
Court or within three years of the date of 
the final order passed on such an application. 
The question then is whether the applica- 
tion of October 25, 1933 was “made in ac- 
cordance with law.” 

It has been decided in Pilivasao v. Khair- 
unnissa (1) that a liberal construction must 
be placed upon Art. 182 (5) of the Lim. 
Act. The objection of limitation is at all 
times a technical one and there is no reason 
why a Court of justice should endeavour to 
throw out a just claim unless the judgment- 
debtor can bring himself strictly within the 
four corners of the technicality upon which 
he relies. If be is technical, then there is 
ho reason why he should not be met with 
technicality. ' 

Of course if there isa previous order of 
the Court operating as res judicata which 
holds that the application under considera- 
tion was not made in accordance with: law, 


(1) 31 NL R 126; 153 Ind. Cas. 955; A 1 R1935 Nag. 
l; 7 R N 152, ; š 
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then clearly that matter cannot be reagitat- 
ed at a subsequent stage of the execution. 
But before an order can operate as res judi- 
cata in the present circumstances “it must 
clearly decide that the application in ques- 
tion was not in accordance with law.” If it 
merely rejects or dismisses the application 
on some other ground as, for instance, the 
non-appearance of the decree-holder, then 
there is no decision on the merits and when 
there is no decision on the merits, there is of 
course no res judicata. This has been 
decided by a Full Bench of the Judicial 
Commissioner’s Court in Gulamali v. Rai 
Kumar Chatterji (2) and also by a single 
Judge in Hanumanlala v. Sheonarayan 
(3). Therefore what Ihave to see is whether 
there was a decision on ‘the merits in res- 
pect of the application of October 25, 1933. 

The first order passed in connection with 
that application is dated October 28, 1933, 
and is to this effect : 

“Decree-holder.absent., Application incoy- 
rect. He be awaited for November 2, 1933” 

There is clearly no decision in this order. 
All it states is that the application is incor- 
rect and therefore the decree-holder be 
awaited, that is to say, the Judge did not 
decide the ‘question but made up his mind 
to await the explanation of the decree-holder 
and to withhold his decision until he had 
heard what he had tosay. That order there- 
fore clearly does not operate as res judicata 
in respect of this matter. — 

The next order is dated November 2, 1933, 
and is in these terms : , 

“Deeree-holder absent. He has not yet turned up ag 
: yet though he was awaited till to-day. Application 
is therefore rejected with cost.” 

Here it is clear that the learned Judge has 
not rejected the application because it was 
not in accordance with law or because it 
was incorrect but because though he waited 
for the decree-holder to return up, he did 
not doso. That isto say the application was 
dismissed in default. Itis unnecessary for 
me to decide whether a Judge in execution 
has power to dismiss an application in 
default or not; What I have to consider at 
the moment is whether there was a decision 
on the merits. It is clear from that order 
that there was not, and consequently it cannot 
operate as res judicata on -this point. 

At the outset all that càn be urged in con- 


nection with the order of November 2, 1933; 


is that it was ambiguous but if that is so, 
then the ambiguity must be construed in 


(2) 28 NLR 7;134 Ind. Cas. 681;4 IR 1931 Nag. 
154; 14 N L J 101; Iud. Rul. (1931) Nag. 169 (F B). 

(3) 3LN L R 333; 156 Ind. Cas. 114; A I R 1935 Nag. 
131; 7 R N 220. 
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favéur of the person against whom the order 


is made. It would be unjust to place a party. 
at a disadvantage because a Court uses 


“language gapable of two meanings. ` How- 


ever as I have said, in my opinion, there is 
no ambiguity. The application was clearly 
rejected not because it was incorrect but 
because the decree-holder did not turn wp 
after he had been given an opportunity to 
doso. That being so, it is the duty of the 
Courts now to decide whether the previous 
application was in accordance with law or 
not. I.fully agree with the learned Counsel 
for the respondent that merely because an 
application of some sort is putin at a pre- 
vious stage and nothing more is done about 
it, that would not serve to operate as a step- 
in-aid of execution. i 

As I have said the application was attack- 
ed in the lower Appellate Court on the two 
grounds set forth above. Two additional 
grounds were also urged in the arguments 
before me, namely that though there were 
repayments, the dates of those repayments 
have not been mentioned in the application, 
and also that the movable property of which 
attachment is sought has not been described. 
I will deal with these objections one by one. 

First of all, as regards the address of the 
judgment-debtor, all that O. XXI, r. 11 (2) 
(b) requires is that the names of the parties 
should bé.specified™in the application. It 
says nothing about the addresses. If this 
is compared with O. VII, 1. 1 dealing with 
the particulars required in a plaint, it will 
be seen that in the case of a plaint not only 
is the name of the defendant necessary but 
also his place of residence. Therefore, if a 
decree-holder complies precisely with the 
terms of Q XXI, r. 11, it.is impossible to say 
that his application is not in accordance with 
law, especially when the Code itself draws 
the distinction to which I have referred 
between plaints and applications for exe- 
cution. It may be that in a given case the 
particulars required by the Code would be 
insufficient but in that case it is always open 
either for the Court or for the other side to 
ask for further and better particulars. The 
point is that an application which complies 
strictly with the terms of O. XXI, r. ll 
cannot be said to be not in accordance with 
law. . ee 

Turning next to the question of costs, this 
is dealt with in O. XXI, r. 11 (2) (A). The’ 
amount of costs awarded: in the present case 
amounted to Rs. 16-4 and the amount shown. 
was Rs. 14. The question is. whether. this. 
mistake or inaccuracy is enough to .make 
the application so wrong as to be not in ac- 
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cordance with law. Now these particulars are 
required to enable the Court to get on with 
the execution and to further the ends of 
justice, so 1 do not think they should be used 
in such a.way as to frustrate justice. 
decrée-holder had agked for more costs than 
were actually due to him, that might have 
been another matter, but here, when he asks 
fer something less, and the difference is of 
such a trivial character, I find it impossible 
to hold that the application is so vitiated as 
to be incapable of execution at all. There- 
fore although there has been a slight inac- 
curacy, there has,in my opinion, been a 
substantial compliance with the provisions 
in this behalf. 

Turning next to the objection about the 
omission to give’ the dates of payments, all 
that sub-cl. (e) requires is that the payments 
made should be specified in the application. 
It says nothing about the dates of these pay- 
ments. Therefore, as I have said, technicality 
can be met with technicality, and so long 
as the requirements of the Code have been 
complied with, it isimpossible to hold that 
the application is not in accordance with law. 
. The same remarks apply tothe objection 
that the property against which execution is 
sought has not been specified. As a matter 
of fact, it has been specified in a general 
manner. The application asks that the mov- 
able property be attached. It is true it does. 

| not state whose movabI® property, but since 
execution.is sought against the judgment- 
debtor alone, it can only mean the movable 
property of the judgment-debtor. Therefore 
what remains to be determined -is whether 
this property must be particularised. I have 
no dobut that it is desirable that this should 
be done and I have no doubt that when it is 
not done, it will ordinarily. be necessary to 
ask for further and better particulars. But 
that is not the point. The question is whe- 
ther the Code requires it in the first in- 
stance. 

All that the clause in question of r. 11 
states is : 


“The mode in which the assistance of the 
required, whether— 


i @ by the delivery of any property specifically dec- 
reed; ks 

: Git) by the attachment and sale, or by the sale with- 
out attachment, of any property. ete.” 

- It will be noticed that it states nothing 
about the specification of the property. All 
that the decree-holder is required to set forth 
‘is the mode in which he seeks the assistance 
of the Court. This mode is sufficiently indi- 
cated when he states that he seeks attach- 
ment of the movables of the judgment- 
debtor. i 


Court is 
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Turning now to rr. 12, and 18 of O. XXI, 
when the application is for attachment of mov- 
able property belonging to a judgment-debtor 
but not in his possession, the decree-holder is 
required to annex to the application an inven- 
tory of the property to be attached contain- 
ing a reasonably accurate description of the 
same, and so also when an attachment is 
sought of immovable property; a description 
of itis required. It is clear then that the 
Code has drawn a distinction between mov- 
ables in the possession of the judgment-deb- 
tor and movables belonging to him but not 
in his possession and immovable property in 
his possession. When the Code itself draws 
such a distinction and does not ask for a list 
of movables when they are in the possession 
of the judgment-debtor, it is impossible to 
state that an application which does just 
what the Code requires is not in accordance 
with law. Consequently, I agree with the 
first Court that this application was made in 
accordance withlaw and disagree with the 
lower Appellate Court. It follows the pre- 
sent application is within time. 

An objection was raised in this Court which 
was not raised in either of the Courts below 
to the effect that the present application is 
fraudulent in that the decree-holder has sup- 
pressed certain particulars with the intention 
of misleading the Court. Since no plea of 
fraud was raised, I decline toallow it to be 
raised at this stage. _ 

Another objection is also taken which was 
not taken in the Courts below, namely that 
the present application for execution is defec- 
tive in that it does not refer to the previous 
application of October 25, 1933, and also does 
not mention the results of the previous ap- 
plications to which it does refer. It is stated 
that both were necessary under the provi- 
sions of the Civil P. C. 

I agree that those details are necessary but 
they are details which are mere matters of 
procedure and therefore an omission can be 
rectified in the course of the proceedings. 
When the judgment-debtor appeared in this 
case, the only objection he raised was an ob- 
jection about limitation and he himself fur- 
nished the necessary particulars in respect of 
the missing application. This was on July 
4, 1936. Ifthe present objection had been. 
taken at that stage, the decree-holder could 
easily have amended his application and the 
application would then have been within 
time even if regarded as having been filed 
on July 4, 1936. Since these objections were: 
not taken at that stage and have been taken 
for the first timé in second appeal, I disal- 
low them. 
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The appeal is allowed. The order of the 
lower Appallate Court is reversed and that 
of the first Court restored. Execution will 
now continue. Costs here and in the lower, 
Appellate Court will be paid by the ! respon- 
dent. Counsel’s fee Rs. 25. ! 


D. Appeal allowed. 


——=_= 


Appeal No. 414 of 1940- 
February 13, 1941. | 
VARMA AND SHEARER, JJ. , 
DEBI RADHA RANI- PLAINTIFF — ae 
APPELLANT i 
7 versus 
RAM DASS—DerENpANT— RESPONDENT 

Contract—Consideration—W ife forbearing to sue 
for maintenance on her husband's agreeing to pay 
her monthly allowance—Contract, if supported by 
consideration. 

Where a wife has foreborne to sue her, husband 
for maintenance allowance on his agreeing to pay her 
monthly allowance by way of maintenance, the contract 
is supported by consideration, as wife’s forbearance to 


| 
PATNA HIGH COURT 
| 
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sae amounts to consideration for husband’s agreement ` 


ior payment of a monthly maintenance allowance to 
° Case-law relied on.] | 
A. from the appellate decree of the Sub- 
Judge, Patna, dated April 29, 1940. | 
Messrs. B. N. Mitter, Rai Paras Nath and 
sani Barmeshwar Prasad, for the|Appel 
ant 
Dr. D. N. Mitter and Mr. A. B. wl sinna, 
for the Respondent. 


Varma, J.—This is an appeal lof “the 
plaintiff, who i is the wife of the defendant. 
The suit was for realization of ar Tears pay- 
able under an ekrarnama, which was execut- 
edon August 8, 1931. From that ekrarnama 
it appears that the husband agreed to pay the 
plaintiff a sum of Rs..15 a month and a lump 
sum of Rs.-800 at the time of the daughter's 
marriage. The parties were married about 
26 years before the date of the suit. | There 
were two issues to the marriage, one son 
and one daughter and after the son died i in 
the year 1928, misunderstandings arose be- 
ween the parties and there are allegations 
of cruelty towards the plaintiff by het hus- 
band, as a result of which she went and 
stayed with her father. The- defendant took 
a second wife. The defence was - “that the 
ekrarnama was executed by the defendant 
as a result of undue influence and coercion, 
inasmuch as there was at the time pending 
a criminal case under ss. 323 and 504,  P.C., 
between the defendant and the defendant's’ 
father-in-law, that is to say; the father of 

|| 
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tha present plaintiff. . From the plaint it 
appears that the cause of action arose on 
August 10, 1931, the date of the execution 
of the ekrarnama and onthe 30th of each 
fnonth, fitm May.1932.t0 May :1938, at 
Mithapur, Thana Kotweli, within the juris- 
diction of he Court. The actual amount to 
be paid was a sum of Rs. 1,095 plus damages 
to the extent of Rs. 65-12- 0 for the years in 
suit. 

The lower Appellate Court hascome to 
the conclusion that it. cannot be held that 
the registered agreement (viz., the ekrar- 
nama) was executed under any coercion or 
undue influence. The. next point that the 
lower Appellate Court formulated for deter- 
mination was whether the agreement was 
valid under the Contract Act as well as 
under the Hindu Law,-and the rest of its 
judgment is devoted. to a consideration of. 
the circumstances under which a Hindu 
wife is entitled to claim maintenance. The 
point of view from which the learned Sub- 
ordinate Judge approached the case indi- 
cates that he has fallen into anerror. As 
already mentioned in the earlier part of the 
judgment, the cause of action arose not on 
the non-payment of maintenance to the 
plaintiff as a Hindu wife but on the non- 
observance of the terms of the ekrarnama 
which came into existence on August -10, 
1931. It is arguedpefore us that there was 
no consideration for this agreement. I shall 
refer to the terms of the ekrarnama to show: 
how far this point succeeds in favour of 
the defendant, the husband of the plaintiff. 
Reliance has been placed upon the decision 
in Sm. Rajlukhy Debee v. Bhootnath Mooker- _ 
jee (1) in which the wife sued her husband 
to recover the arrears of allowance which 
the husbahd agreed to pay. Their Lord- 
ships of the Calcutta High Court decided 
that case on the ground that the recitals 
contained in the agreement in question did 
not show any consideration moving from 
the wife for the agreement by the husband. 
Yt appears from the judgment in that case 
that there was no promise on the part of 
the wife to do, or abstain froin doing any- 
thing; she gave up no right. It was held in 
that case that there was no consideration 
and therefore the agreement was not bind- 
ing. Now, let us see if there was a consi- ' 
deration in this case or-not. ‘A translation 
of the ekrarnama has been handed over to` 
us by the learned Advocate for the appellant 
and its corréctness has not been questioned. 
There, after narrating that the wife had 
become’ displeased with the husband on ac- _ 

GQ) 40W N 488, : 
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count of difference and discord and'had as 
a result gone away to her father’s placesthe 
‘executant states as follows : 

» “Qonsequently the said ‘my wife is about to sue 
mé in ‘fhe Civil Court for her maintenance allowance. 
I therefore think that the institution ef a suit witl 
put me to loss and ‘disgrace and that it would be 
better if I made some “provision for the maintenance 
of my aforesaid wife so as to enabl@her to lead a 
contented and happy life and so that she may not 
heve any grievance, I, the executant, therefore made 
‘her agree to the proposal that I would give her a 
monthly allowance of Rs, .15 every month for life 
whether she lived with her father at her father’s 
place or withme..... .To this proposal of mine 
my aforesaid wife agreed and I, the executant, thought 
‘it meet and proper to execute in her favour a deed of 
maintenance so that she may be satisfied and may not 
be put to any trouble and inconvenience whatever,” 

-. The learned Advocate for the appellant 
(the wife) urges this forbearance to sue 
amounts to consideration .under the Con- 
tract Act. As the document itself indicates, 
the wife was prepared to sue and forbore 
because this contract was entered into. In 
support of his proposition the learned Advo- 
cate has referred to the decision in Gulab 
Chand v. Kamal Singh (2), where it was held 
that . 

“if a person believes that he has a bona fide claim 
to enforce, his forbearance from trying to put that 
claim in a Court. and to have it decided will be a good 
consideration for a contract,’ however the claim, if 
brought; may be decided.” f 
. In that case reference was made to Miles 
y. New Zealand Alford Estate Co. (3), a 
case on which reliancg,has also been placed 
by the learned Advocate for the respon- 
dent. A similar view was expressed in 
Crears v. Hunter (4) the placitum of which 
is as follows : : < 

“For the purpose of inducing the plaintiff to give 
time to the defendant’s father for payment of a debt, 
the defendant signed a promissory note whereby the 
defendant’s father and the defendant jointly and 
severally promised to pay to the plaintiff, the amount 
of the debt with interest half yearly at*the rate of 
five per cent. per annum until the amount was paid. 
The plaintiff having forborne to sue for several years 
—held that the plaintiff having forborne from suing 
the defendant’s father at the defendant’s request, 
there was a good consideration for the defendant’s 
liability on the note, although there was no contract by 
the plaintiff toforbear from suing.” 


A 
` In support of the same principle the deei- 


sion in À. I. R. 1929 Lah. 485 corresponding 
to 116 Ind. Cas. 312 Mangal Singh v. Ghasita 
(5) has also been cited at the bar. There it 
was held that : : 

“Disputed and doubtful claims to legal or equitable 


(2) 44 A424; 67 Ind. Cas. 4; A I R 1922 All. 260; 

2 ALI285 7 ; < 
(3) (1886) 32 Ch. D 266; 55L J Chi 801;54 L T 
582; 31 W R 669. ac 3 
BD 341; 56 LJ.QB518;57-L T 


(4) (4887) 19 Q 
554; 35 W R821. 
(5) 116 Ind. Cas. 312; A'I R 1929 Leh. 585; Ind. 


Rui. (1929) Lah, 488, ` 


\ 


CRANDRAYYA V. SEETHANNA (MADR.) 


19410 


tights will support the consideration for a compromise, 
and forbearing to sue for or releasing a bona fide 
claim, which is reasonably doubtful in fact or in law, 
though no proceedings have been commenced, is a good 


consideration.’’ z 

As against this Dr. Mitter has, on behalf 
ofthe respondent, urged that forebearance to 
sue may amount to consideration ; but if the 
claim is fictitious on the face of it, then in 
that case forbearance to sue cannot be said 
to amount to consideration for the contract. 
For that proposition Dr. Mitter has referred 
is to various passages from Mayne’s Hindu 
Law and Mulla’s Hindu Law and has pointed 
out the circumstances under which these 
commentators say that a Hindu wife is en- 
titled to maintenance. As I have already 
said before, the present suit is based on the 
ekrarnama and, if it were a suit for main- 
tenance, the plaintiff might have led evi- 
dence to bring the case well within the cir- 
cumstances entitling her to mamtenance as a 
Hindu wife. But the suit was one on the 
ekrarnama and the incidents previous to 
the ekrarnama have not naturally been 
filly gone into nor was evidence led on 
- those points. It is not possible to say in the 
present case that the plaintiff's claim for 
maintenance for which she was prepared to 
sue her husband was a fictitious one. In 
these circumstances I am of opinion that 
the judgments of the Courts below should be 
set aside and the plaintiff’s suit should be 
decreed with costs throughout. Mr. A. B. N. 
Sinha on behalf of the respondent has raised 
thé question that as the amount of the 
decree is a large one, and that, as his client 
is drawing a poor pay, instalments should be 
fixed by this Court. That is, however, a 
matter which can well be agitated before the 
executing Court. The result therefore is. 
that the appeal is allowed with costs through- 
out. i 


Shearer, J.—TI agree. l 5 
D. Appeal allowed. 


. MADRAS HIGH COURT 
Letters Patent Appeal No 99 of 1938 
December 8, 1939 
LEACH, C. J. AND KRISHNASWAMY 
< AYYANGAR, J.. 
` THADI CHANDRAYYA AND OTHERS— 
j APPELLANTS 
versus : 
‘ VAITLA SEETHANNA AND ANOTHER 
— RESPONDENTS. `. 
‘Limitation Act (TX of 1908), s. 14—Plaint return- 
ed for presentation ‘to proper Court for want of pecu- 


pa 


, 
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niary jurisdiction—Plaintiff striking’ off part of 
claim to bring it within jurisdiction and 'represent- 
ing amended plaint on date when suit was time- 
barred—Suit held must be deemed to have been. in- 
stituted on date of representation -and was’ barred 
—Plaintiff held could not claim benefit of s. 14. e 

A Court which has no jurisdiction’ cannot pass 
orders in the suit beyond directing the plaint to be 
presented to the proper Court and giving a direction 
with regard to the costs incurred upto the time of the 
return of the plaint. 

A plaint was presented within limitation to the Court 
which had no pecuniary jurisdiction to try it and was, 
therefore, returned by the Court for presentation to the 
proper Court. The plaintiff amended the plaint by 
striking outa part ofhis claim in order to bring his 
claim within jurisdiction and represented it to the 
same Court. On the date of such representation the 
claim had become time-barred. The amendment was 
allowed by the Court and the plaint was treated as a 
continuation of the original plaint : 

Held, that the suit must be deemed to have been in- 
stituted on the date of the representation of the plaint 
which the Court had jurisdiction to accept and was, 
therefore, barred by limitation. The plaintiff could 
not claim the benefit of s. 14, Lim. Act, because he 
deliberately undervalued his relief in the first in- 
stance, Í 

[Case-law discussed.] 


L. P. A. against the judgment and dectee 
of Wadsworth, J.. dated November 14, 1938. 


Messrs. G. Lakshmana and G. Chandra- 
sekhara Sastri, for the Appellants. 

Messrs. V. Viyanna and Ch. Raghava 
Rao, for the Respondents, 


Leach, C. J.—The question which arises 
in this appeal isone of limitation. The suit 
was filed by respondent No. 1 in the Court 
of the District Munsif of Ramchandrapur. 
He was the reversioner tothe estate of one 
Ramanna, which after Ramanna’sdeath de- 
volved upon his daughter Pullamma. The 
reyersion opened on July 3, 1916, when 
Pullamma died. Respondent No. 1 was born 
on November 1, 1908 and therefore attained 
his majority on November 1, 1926, which 
gave him until November 1, 1929, in which 
to file the suit. On October 30, 1929, he filed 
a plaint in the Court of the District Munsif 
and asked for possession of the suit proper- 
ties from the appellants who were in pos- 
session, under the alienations created by Pul- 
lamma. In the plaint the properties were 
described in two Schs. A and B. The pro- 
pertiesin Sch. A were valued at Rs. 693 
and the mesne profits thereof at Rs. 2,040. 
The properties in Sch. B were valued at 
Rs. 250. In their written statement the ap- 
pellants challenged the correctness of the 
valuation of the properties in Sch. B. They 
contended that there had been gross under- 
valuation. The consequance was that the 
District. Munsif directed the appointment of 
a Commissioner to estimate the value of the 
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properties. But the plaintiff deliberately 
abstained from taking out. the commission 
and from this conduct the District Munsif 
drew the legitimate inference that the aggre- 
gate value of the properties mentioned in 
the plain? was over Rs.-3,000 and’ he there- 
fore held that he had nbd jurisdiction*to en- 
tertain the suit. 

On August 6, 1930, the District Munsif ac- 
cordingly returned the plaint to respondent 
No. 1 for presentation to the Court of the 
Subordinate Judge. Respondent No. 1 took 
the plaint away, amended it by striking out. 
his claim for possession of the properties 
mentioned in Sch. B, and laterin the day 
represented it to the District Munsif. On 
August 11, 1930, the District Munsif again 
returned the plaint to respondent No. l as 
he considered that it was a new suit and 
which necessitated the filing of a new vakalat. 
On August 14, 1930, respondent No. 15 
Pleader re-presented the plaint without fil- 
ing a fresh vakalat.. He contended that 
the plaint was a continuation of the plaint 
which was presented on October 30, 1929. 
On August 15, 1930, the Court once more 
returned the plaint to respondent No. 1, 
intimating that it must be treated as afresh 
suit. On that date respondent No. Is Pleader 
re-presented it with an application that the 
amendment which he had made might be 
allowed andthe plaint approved. He also 
asked that the plait should retain its old 
number. The District Munsif agreed to this 
course and passed a formal order of the 
nature indicated. 

The only question which arises now is 
whether the suit must be deemed to have 
been instituted on October 30, 1929, when 
the original plaint was presented, or on 
August 6, 1930, when the plaint was re-pre- 
sented after it had been returned by the 
District Munsif for filing in the proper 
Court and had been amended by the elimi- 
nation of Sch. B and the relief claimed in 
respect of the properties therein mentioned. 
The District Munsif held that the suit must 
be deemed to have been filed on August 6, 
1930, and therefore was barred by the law 
of limitation. On appeal the Subordinate 
Judge of Rajahmundry held that the suit 
Was in time, as in his opinion the correct 
date was October 30, 1929. On Second Ap- 
peal, Wadsworth, J. agreed with the Subor- 
dinate Judge, but gave a certificate for a 
further appeal undercl. 15, Letters Patent. 
The learned Judge considered that the filing 
of the amended pl&int on August 6, 1930; 
must be deemed to be, a continuation of the 
suit which was filed on October 30, 1929, 
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and therefore was in time. We-are of. the 
opinion, that the District. Munsif was right 
and that the date of the institution of the 
sujt must be taken to be August 6, 1930. In 
Kannuswami Pillai v. Jagathambal (1), 
Sadasiva ` Ayyar, J: held that when a Court 
of first instance ha decided that a suit is 
beyond its jurisdiction it has nb power to 
pass any other judicial order, except those 
which statute expressly empowers it to 
pass, such as an order returning the plaint 
for presentation to the proper Court under 
O. VII, r. 10, Civil P. C., or an order award- 
ing costs under s. 35 of the Code. We agree 
with this statement. A Court which has no 
jurisdiction cannot pass orders in the suit 
beyond directing the plaint to be presented 
to the proper Court and giving a direction 
with regard to the’costs incurred upto the 
time of the return of the plaint. The opi- 
nion of Sadasiva Ayyar, J. was shared by 
Venkatasubba Rao, J. in Govindaraja 
Naicker v. Kasim Sahib (2). . 


In Nayinakamen Bhattar v. Madureswara 
Bhattar (3), a Bench of this Court, consist- 
ing of Collins, C. J. and Parker, J. had to 
deal with a case on all fours with the pre- 
sent one. The Court there held that the 
date of the suit was the date when the 
‘plaintiff presented to ‘the Court a plaint 
which accorded with its jurisdiction, In that 
case the plaintiffs fileg their suit in the 
Court of. the District Munsif for certain 
offices in a temple and their emoluments. 
The case was carried to this Court which 
ordered the plaint to be returned for pre- 
sentation to the proper Court, namely, the 
Court of the Subordinate Judge. Instead of 
presenting the, plaint to -the Subordinate 
Judge, the plaintiffs abandoned part of their 
claim so as to bring it within thé jurisdic- 
tion, of the Munsif’s Court and re-presented 
the plaint to the District Munsif’s Court. 
The Bench agreed with the Subordinate 
Judge that the plaintiffs were not entitled 
to the benefit of s. 14, Lim. Act, in the cir- 
‘cumstances of the case. The first plaint was 
returned as the suit as framed was beyond 
the jurisdiction of the District Munsif’s 
Court. The plaintiffs had then abandoned 
part of their claim and had sued again in 
the same Court which they might have done 
at first. In the circumstances it was held 
that the suit was barred. 


(1) 41 M701: 46 Ind. Cas. 265: A I R 1919 Mad, 


1071; 35 M L.J 27; (918) M W N 497;2°3ML T 
46; 8 L W 145. . ; 

(2) 54 ML J 409; 108 Ind. Cas. 542; A IR 1928 
Mad. 384; 27 L W 291; 1 L140 Mad. 124. 
“(BJ 5MLJ 58. ` 
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In the course of his judgment, Wadsworth, 
J. referred to Karumhar Pandrapandaram 
v. Audimula Ponnapandaram (4),. Rama- 
chandrayya v. Venkataratnam (5) and 
*Varada Pillai v. Govindaraja Pillai (6). 
The judgment in these cases are not really in 
point: In Karumhar Pandrapandaram v. 
Audimula Ponnapandaram (4), the plaintiff 
filed a plaint in the District Munsif’s Court 
and it was returned to him as he had under- 
valued the properties claimed. If they had 
been properly valued the value would. 
have.exceeded the pecuniary jurisdiction of 
the Court. After the plaintiff had obtained 
possession of the plaint hé struck out part of 
the relief claimed, and in this way brought 
the value of the suit within the pecuniary 
jurisdiction of the District Munsif'’s Court. 
He then presented it to the District Munsif 
who accepted it. On an application for re- 
vision, Abdur Rahim, J. held that there was 
nothing illegal in the amendment and that 
it was competent to the Court to accept the 
amended plaint. Butin thiscase there was 
nô question of limitation. The Court was 
not called upon to decide whether the date 
.of the presentation was the date when the 
plaint was originally filed or when the plaint 
was represented after amendment. There- 
fore we cannot regard this decision as con- 
flicting with the opinion which I have just 
expressed. In Ramachandrayya v. Ven- 
kataratnam (5), the plaintiff was allowed 
to amend his plaint to bring it within the 
jurisdiction of the District Munsif’s Court 
where he had filed it, instead of having the 
plaint returned to him for presentation to 
the Courtof the Subordinate Judge. ‘The 
District Munsif alldwed the plaint to- be 
amended, and the question was whether his 
order was passed without jurisdiction. 
Odgers, J. held that the District Munsif had 
jurisdiction. It is unnecessary to consider 
whether this decision is right. Here again 
there was no question of limitation. Varada 
Pillai v. Govindaraja Pillai (6), calls for 
no comment. l i 
- On behalf of the respondent a further 
case has been quoted to us, namely, the de- 
cision of Jackson, J. in Neelachalam v. 
Narasingha Dass (7). There the plaintiff 
had not paid the .proper court-fee and he 
was ordered to provide the additional stamp 
required. Instead of doing so he reduced 


(4) 33 M 262; 3 Ind. Cas. 725. 
saa A IR1926 Mad. 133; -92 Ind. Cas. 800; 22 LW 


(6) 59M LJ 953; 129 Ind. Cas. 254; A I R1931 
Mad. 8; 32 L W 694; Ind. Rul. (1931) Mad. 254. 

(7) 34 L W 252; 134 Ind. Cas. 816; AI R 1931 Mad. 
716; (1931) M WAN 677; Ind, Rul. (1931) Mad. 864. 
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the amount of his claim. By doing this the 
relief claimed was covered by the stamp. 


The question was whether the date of the’ 
suit should be taken to be the date of the, 


filing of the plaintin the. first instance or 
the date when it was aménded and re-pre- 
sented by the plaintiff. Here the Court had 
jurisdiction throughout and the only question 
was whether the plaintiff should pay the 
additional court-fee or whether he should 
reduce his claim and thus avoid the neces- 
sity of paying additional court-fee. We do 


not regard this case as having any bearing,’ 
but even ifit has, itis not binding on us.- 


We hold that the suit was instituted on 
August 6, 1930, when the Court was present- 
ed with the plaint which it had jurisdiction 
to accept. 
No. 1 is now experiencing is of his own mak- 
ing. He cannot claim the benefit of s. 14, 
Lim. Act, because he deliberately under- 
valued his relief in the first instance. If he 
had not done this we should have had no 


hesitation in granting relief under that gec- 


tion. He has however put himself out of 
Court. We have to decide the case on the 
technical objection which the appellant have 
raised. The objection is sound in law and 
therefore must be accepted. The appeal 
will be allowed with costs throughout. 


N.-S. Appeal allowed. 


PATNA HIGH COURT 
Appeal from Original Order No. 276 of 1939 
July 26, 1940 
FAZL ALI AND MEREDITH, JJ. 
Tue CHOTA NAGPUR BANKING 
ASSOCIATION LTD.—APPELLANT 
Versus ji 3 
RADHA GOBINDA SINGH AND OTHERS— 
| RESPONDENTS f 

Bihar Money-lenders (Regulation of Transactions) 
Act CVII of 1939), s. 11—Order fixing instalments— 
Appealability—Notification of July 19, 1939, if in- 
cludes Banks registered under old Act VI of 1882. 

No appeal lies against an order fixing instalments 
under s. 11, Bihar Money-lenders Act. 193 Ind. Cas. 
Act VI 670 (1), followed. 

The Govt. of Bihar Notification No. 1000-VIA- 
7/89-Com. issued on July 19, 1939, refers in 
specific terms to joint stock Banks registered under the 
Indian Companies Act, 1913, and no others. This 
cannot be taken to include Banks which were registered 
under some other Act e. g., registered under the old 
of 1882, i Í as 

A. from a decision of the Subordinate 
Judge of Purulia, dated July 20, 1939. ` 

Mr. B. C. De, for the Appellant. f 

Messrs. S. C. Mazumdar and Ramanugrah 
N. Sinha, for the Respondents. ~ 
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Meredith, J.—This is an appeal by the ` 
Chita Nagpur Banking Association, decree- . 
holder, against an order of the learned Sub-, 
ordinate Judge of Purulia fixing instalments 
under s. 13 of the Money Lenders Act. | | 

Tt has been held by this Court in Dhanuk- 
dhari Singh v. Ramratan Singh (1),-that no 
appeal lies’ against such an order. Apart 
from that, however, there appears to be no 
merit in the appeal. The point raised is 
that on the date when the order was passed 
namely, July 20, 1939, the Banking Associa- 
tion together with other Banks had been 
exempted from the operation of s. 11 of the 
Money Lenders Act and consequently the 
learned Subordinate Judge had no jurisdic- 
tion to make an order fixing instalments 
under s. 11 of that Act. Actually on July 19, 
1939, the Govt. of Bihar issued Notification 
No. 1000-VIA-7/39=Com. in the following 
terms :— É 

“In exercise of the power conferred by s. 3 of the 
Bihar Money-lenders (Regulation of Transactions) 
Act, 1939 (Bihar Act VII of-1939) as applied to 
the Chota Nagpur Division by Notification No. 736- 
VIA-32 Com., dated May 29, 1939, issued under sub- 
s. (1) of s. 92o0f the Govt. of India Act, 1935, the’ 
Governor of Bihar is pleased to exempt in all areas of 
the Chota Nagpur Division the money-lenders or class 
of money-lenders or class of loans specified in col. 1 of., 
the Schedule below from the provisions of the Bihar 
Money-lenders (Regulation of Transactions) Act, 1939 
(Bihar ActVII of 1939) mentioned against them in col. 
2 of the said Schedule, for the reasons mentioned against 
them in col. 3 of the saig Schedule.” 

In the schedule to the Notification the third 
item in col. 1 is “Joint Stock Banks regis- 
tered under the Indian Companies Act, 1913” 
and in col. 2 is “ss. 4, 7, 8, 10, 11 and 12.” It, 
therefore, follows that at the time of the 
order the appellant Company must be taken 
to have been exempted from the Money 
Lenders Act if it is a Joint Stock Bank regis- 
tered under the Indian Companies Act, 1913. 
The difficulty in the appellant’s way however, 
is that the Chota Nagpur Banking Associa- 
tion was not registered under the Act of 
1913 but under the old Act, VI of 1882. 


“Mr. De for the appellant contends that the 


Company must be deemed to be one regis- 
tered under the Indian Companies Act, 
1913, and he relies upon the definition of 
“Company” in that Act Section 2 (2) of 
the Act of 1913 says “ ‘Company’ means a 
company formed and registered under this 
Act or an existing company.” Clearly, there- 
fore, the word “Company” when used in the 
Act of 1913 will cover a company registered 
under the old Act such as. the appellant 
Company. Butthe fact that the provisions 
of the Act of 1913 are made applicable to 

(1) (1940) P W N 492; 193 Ind. Cas. 670; 19 Pat. 862; 
21 PLT 1057; AIR 1941 Pat. 1;7 BR 646. 
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such a company does not in my view render 
that company one actually registered under 
the Act of 1913. On the contrary, it is 
apparent from the very definition ‘cited by 
Mr. De; that a distinction was drawn between 


companies: registered under the’ Act and” 


previously existing companies. ae? 

The Notification of July 19¢ refers in 
specific terms to joint stock Banks regis- 
tered under the Indian Companies Act, 1913, 
and no others. In my opinion this cannot be 
taken to include Banks which were register- 
ed under some other Act. It is argued that if 
the Notification is interpreted in this way it 
will lead toan absurd result, which could 
not-have been intended by Govt. That may 
or may not be so; but this is a point with 
which we are not concerned, . for ‘when the 
language is perfectly clear, no other inter- 
pretation is possible. There is no ambiguity 
in the language used and no absurdity in the 
wording itself. We understand that an 
application has already been made to Govt. 
to secure a correction of the Notification and 
if that be so, it clearly implies that the 
appellant Bank itself feels that a correction 
is necessary. In my view it must be held 
that the appellant Bank was not exempted 
from the Money Lender's Act by the Notifi- 
cation referred to. The order passed by the 
learned Subordinate Judge was, therefore, 
not without jurisdiction. 

I would dismiss this appeal with costs, 


Fazi Ali, J.—I agree. 
8. i Appeal dismissed. 





CALCUTTA HIGH COURT 
Appeals Nos. 71 of 1937 and 6 of 1938 
August 6, 1940 = 
© R. C. MITTER AND MOHAMAD AKRAM, JJ. 
Smt. BHADRABATI DEVI—DEFENDANT 
No. JO— APPELLANT 
VETSUS 


JIBANMAL BABU AND OTHERS— 


„RESPONDENTS i 

Civil Procedure Code(Act V of 1908), O. XL, r.1 
—Partition suit—Appointment of Receiver under 
0. XL—Title to property does not vest in Receiver— 
Court sanctioning loag on mortgage—Receiver can 
validly bind shares of parties by execution of mort- 
gage—Mortgagee from Receiver held not entitled to 
first charge. ` : 

The title to properties does not vest in the Receiver, 
appointed under O. XL, Civil P. O., for the manage- 
ment and preservation of the properties in suit. The 
parties therefore have power to deal with their shares 
without reference to t 
not interfere with possession of the Receiver. The 
Receiver can exercise the powers of the owners in the 
matter of execution of documents and if the Court 
sanctions a loan on mortgage he can validly execute 
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the mortgage instrument so-as to bind the shares of 
the parties. [p. 653, col. 1.] ; 

In those cases where thé order of the Court simply 
sanctions a loan by the Receiver on a first charge of 
the properties, but does not indicate the purpose for 
avhich the loan is sanctioned, the creditor who advances 
the money is entitled to assume that everything was. 
inorder and sohe ought to get what the Court had 
promised to give him, namely precedence over earlier 
encumbrances created by the parties. In such cases 
the -Court cannot break faith with him. He is not 
bound to look beyond the order. [p. 653, cols. 1 & 2.) 

If the purpose of the loan as set out in the order is 
for perservation or protection of the property commit- 
ted to the care of the Receiver, or is an order in an 
administration suit or one ina partition suit made for 
working out the rights, liabilities and obligations of 
the co-sharers of the joint properties in the course of 
partition, the mortgagee from the Receiver would have, 
first charge in accordance with the order. Herumboo 
Nath v. Satish Chandra (1) and Greenwood v. 
Algeciras (Gibralter) Ry. Co. (2), relied on. 

The power of the Court to sanction a loan for pro- 
tection or preservation of the property is incidental to 
and necessary for the performance of its duty to pro- 
fect and preserve the subject-matter of the suit, which 
it has taken upon itself by appointing a Recéiver, and 
must be measured and limited by its duty, where its 
exercise comes into conflict with the rights of third 
parties which are not before it andto whom no notice 
had’ been given, or who had not consented. In sucha 
case the principle of breach of faith cannot, be the 
decisive factor. It is aquestion of power or jurisdic- 
tion of the Court. If the Court arrogates to itself a power 
which it does not possess—and such usurpation appears 
on the face of the order—and does an ‘act affecting 
persons not parties to the suit, its acts cannot prejudice 
the rights of such persons. In such a case the mort- 
gagee from the Receiver cannot protect himself on the 
presumption that the Court had acted within its powers, 
for theorder onthe basis of whichhe acted ex facie 
would indicate want of power in the Court. [p. 653, col. 
2; 654, col. 1.) 

Inasuit for partition the Court sanctioned a loan 
to be raised by the Receiver on a mortgage, for pay- 
ment to one of the parties. The order originally did 
not mention the purpose of the loan nor made it 
a first charge. The Receiver who was personally 
‘interested in raising the loan onthe basis of the order 
raised an amount in excess of that sanctioned’ by the 
Court on the basis of promissory notes and on the 
assurance to the creditor that the loan would be a 
first charge on the property. The parties subsequently 
agreed that their property should be mortgaged for the 
loan and by suppressing the fact that it was already 
heavily encumbered misled the Court into making the 
mortgage by Receiver a first charge on the- property. 
No notices were issued to the prior mortgagees. On 
the basis of the second order the Receiver mortgaged 
the aforesaid property to the crediter already men- 
‘tioned on two mortgages for amounts far in excess of 
that sanctioned by the Court: i 
~ Held, that no priority could be claimed by the mort- . 
gagee from the Receiver, over the prior mortgagees. 
Giridhari Lal v. Dhirendra Krista LON distingúished. 


As. from the original decrees of the Sub- 
Judge, Burdwan, dated September 21, 1936‘ 
and August 3, 1937, respectively. 

Dr. S.C. Basak and Mr. Kamalaksha Basu 
(in both appeals), and Messrs. Atul- Chau- 
dhury Gupta and Apurba Charan Mukherji 
(in No: 71), for the Appellant. < 
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Messrs. Apurbadhan Mukherji and Rash 
Behari Mitra (in No.6), for the Respondents. 

Judgment.—These two. appeals are in 
two suits, Nos. 222 of 1935 and 1 of 1987 of 
the Court of the Subordinate Judge of Burde 
wan. The appeals were heard together by 
consent.of the parties. The first suit was 
filed by Jiban Mull and Dhanraj against ten 
defendants. Inthe suit they claimed to re- 
cover Rs. 57,748-4-0 by the enforcement of a 
mortgage executed in their favour on Feb- 
ruary 18, 1929, by defendants Nos. 1 to 6and 
by defendant No. 8 on behalf of her ward 
defendant No.7. Defendant No. 9, Mr. Nil- 
moni Kumar Chatterjee isa Receiver appoint- 
ed by the Court in a suit (No. 142 of 1923 of 
the said Court) for partition between defen- 
dants Nos. 1 to 7, the sons of Rajendra Nath 
Dutt, and their.co-sharers. Defendant No. 10, 
is Bhadrabati Devi, wife of Dinabandhu 
Tewari. The plaintiffs have impleaded her 
on the allegation that she was at: best a puisne 
mortgagee in respect of some of the proper- 
ties mortgaged to them. Defendants Nos. 1 
to 7, of this suit will hereafter be designated 
as the heirs of Rajendra Nath Dutt. The 
second suit was filed by Girindra Nath 
Mitter and others, the legal representatives 
of Mr. Debendra Nath Mitter, to recover 
Rs. 39,999-15-1 by the enforcement of a 
mortgage executed by Anadi Nath Dutt on 
January 17, 1928, in favour of Debendra 
Nath Mitter. The defendants to the suit are 
(1) Anadi Nath Dutt, (2) Nilmony Kumar 
Chatterjee, theReceiver appointed in the said 
suit for partition (No. 142 of 1923). Defendant 
No. 3 is Bhadrabati Debi. She was impleaded 
by the plaintiffs on the same footing as in the 
other suit. In both the suits Bhadrabati Debi 
claims priority over the mortgages of the 
plaintiffs though her mortgages are later in 
point oftime. Her claim has been negativ- 
ed by the same learned Subordinate Judge 
by his judgments dated September 28, 1936, 
and August 3, 1937. She has accordingly 
preferred these two appeals. The point is the 
same in both the appeals, namely, whether 
she is entitled to priority in respect of her 
mortgages. It arises on the same set of facts, 
which we now proceed to recite. 

In 1923, suit No. 142 of the Court of the 
Subordinate Judge at Burdwan was insti- 
tuted for partition of the joint properties of 
the parties to that suit, who were Anadi Nath 
Dutt, the heirs of Rajendra Nath Dutt and 
Bibhuti Bhusan Dutt and others. In that suit 
Mr. Nilmony Kumar Chatterjee, a Pleader, 


was appointed Receiver on June 17, 1926. 


The two mortgages sought to be enforced in 
the two suits were executed after the ap- 
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pointment of the Receiver. It appears from 
the record that the said Receiver was directed 
by the learned Subordinate Judge, who 
appointed him, to realise the arrears of rent 
of the properties committed to his- charge 


“that fell due before his appointment (that is 


before 1333 B. S.) but to keep those collec- 
tions sepaxate from the collection of arrears 
of rent which fell due after his appointment. 
This direction was given with a view to pay- 
ment tothe parties according to their shares 
of such moneys as would be collected by the 
Receiver on account of arrears of rent for 
years prior to his appointment. The Recei- 
ver, however, disregarded the directions of 
the Court. He mixed the two fundsin a 
general account and spent the whole of it, it 
is said, for the benefit of the estate. On 
November 21, 1929, the parties moved the: 
Court fora direction on the Receiver to pay 
them according to-their shares what had 
been collected from the tenants on account 
of those arrears. The Receiver represented 
to Court that he had no funds from which he 
could satisfy the demand. The parties pre- 
sent thereupon asked the Court to authorise 
the Receiver to raise a loan by mortgaging 
some joint property and to pay them from 
out of the money so raised. We will indicate 
hereafter in what way the Receiver had a. 
personal intesest in that proposal. On the 
said application the Court recorded order 
No. 596 on the samgdate. The order is not 
happily worded, but the meaning of the said 
order is apparent. The Court suggested one 
of two alternatives : (1) either the raising of 
a loan at 12 per cent. on mortgage of some 
joint property or (2) raising the required sum 
by letting out in darpatni some of the khas 
lands. The Court, however, expressly direct- 
ed the Receiver to let it know beforehand 
what property he proposed to mortgage. One 
would expect from the spirit of the order 
that the Receiver was first to try the second 
alternative, and if that alternative failed 
then to raisea loan on mortgage but after 
informing the Court. 

It does not appear from the record that 
the Receiver ever made any serious attempt 
to raise money by letting out in darpatni 
some of the khaslands. The evidence rather 
points out that he rushed to raise the loan. 
without making any attempt to raise money 
by sub-letting khas lands. In this order (order 
No. 596) there was no indication that if the 
loan had to be raised the loan was to be a 
first charge on the property to be given -as 
security. What the*Receiver did appear from. 
what has been brought out in his cross-exa- 
mination by the plaintiffs insuit No. 222 of 


652 

1935. He at once borrowed Rs. 11,060 from 
Bhadrabati Debi, -on two promissory notes. 
This was in November or December 1929. 
He'took the loan without further reference 
to Court. He justifies his action on the ground” 
that he took the saideloan on basis of order 
No. 596, dated November. 21, 1929. We have 
already pointed out thatthe order did-not 
justify such action on his part, for the Court 
made it clear that he was to inform it as to 
What property he proposed to mortgage 
before concluding the negotiations for loan. 
The reason for the great haste on his part to 
raise the loan appears from his cross-exami- 
nation. His mother Sreemutty Krishna Ku- 
mari Debi had money-lending business and 
She had lent money to the parties. He rais- 
ed the money from Bhadrabati and paid out 
of the money so raised the money due to his 
mother from the parties. He is the only son 
of his mother and we cannot countenance his 
attempt to take shelter behind the thin screen 
of loss of memory. 

He says in his deposition given in suit 
No. 1 of 1937 that he assured Dinabandhu 
Tewary, the husband ot Bhadrabati, that for 
the loan his -wife would have priority and 
that if priority was not given to it by the 
‘Court the money advanced on the promissory 
notes would be refunded and it was on this as- 
Surance that Bhadrabati advanced the money 
Even if he had misunderstood order No. 596, 
and took it to mean that he was authorized 
straightway to raise a loan on mortgage 
without being required first to make an 
attempt to raise money by letting out khas 
lands in darpatni there was no justification 
on his part to give that assurance. Theun- 
-authorised assurance was, in our judgment, 
given for the purpose of securing the money 
with the least delay so that his owt mother 
may get satisfaction of her dues from the 
parties quickly. The aforesaid answer given 
‘by the Receiver indicates that he had at least 
‘suspicion that there were prior charges creat- 
ed by the parties on their properties, for, 
-otherwise the question of priority of charge 
‘would not have entered his mind. He must 
thave also disclosed at or before the time of 
‘the advance to Dinabandhu Tewary who was 
ihis friend and client the fact of the possibi- 
lity of there being prior charges. 

The matter of raising loan again came for 
‘consideration of the Court on January 11, 
1980. On that date, Anadi Nath Dutt and 
‘the heirs of Rajendra Nath Dutt suppressed 
from Court the fact that they had already 
mortgaged their shares of the joint proper- 
‘ties including the patni-taluq in Chichuria 
‘Touzi No. 12 of the Burdwan Collectorate. 
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Some of the parties did not agree ’to the Re- 
ceiver raising money by mortgaging their 


Shares but Anadi Nath Dutt and the heirs of 


Rajendra Nath Dutt consented to have their 
shares mortgaged. .The Court by its order 
No. 603 passed on that date directed the Recei- 
ver to mortgage separately the shares of 
Anadi Nath Dutt (1/12) and of the heirs. of 
Rajendra Nath Dutt (1/3) and directed ‘the 
Receiver to pay Rs. 1,600 to the former. This 
obviously meant that a loan of Rs. 1,600 only 
was to be raised by mortgaging Anadi’s 1/12 
share in some property. The Court also di- 
rected the Receiver to raise the moneys by 
mortgaging the shares of joint properties 
other than patni talug Chichuria if that was 
possible. The parties, that is Anadi Nath 
Dutt and the heirs of Rajendra Nath Dutt, 
proposed that the mortgages by the Receiver 
were to have precedence over other prior 
mortgages and on the basis of the said pro-. 
posal the order was made to the effect that 
the Receiver’s mortgages were to have prece- 
dence over other mortgages. The order was 
made in the absence of the plaintiffs and in 
ignorance of the fact that heavy amounts had 
been borrowed from them by Anadi Nath 
Dutt and the heirs of Rajendra Nath Dutt 
on mortgages. There cannot be any doubt on 
these facts that the Court was deliberately 
misled. But, as no case of fraud was plead- 
ed by the plaintiffs and there was no issue of 
fraud we leave the matter there. If such a 
case of fraud had been made, possibly, Bhad- 
rabati could have answered it by showing 
that she or her husband was unaware of the 
device by which the Court was induced to 
make the order in that form. In pursuance 
of this order, the Receiver executed two mort- 
gages in favour of Bhadrabati, one on Janu- 
ary 31, 1930, by which he mortgaged one- 
third share belonging to the heirs of Rajen- - 
dra Nath Dutt in patni taluq Lot Chichuria, 
and in 44 bighas of land held in mokarari 
mourasi right ata rental of Rs. 11-8-1 in 
Khas Began in the town of Burdwan (items 
Nos. 1 and 14 of the schedule to the plaint 
of suit No. 222 of 1935), and the other on 
May 6, 1930, by which he mortgaged the 
1/12th share of Anadi Nath Duttin patni 
talug Chichuria, the same share in some 
Chaukidari Chakran lands in that talug and 
in mehal Bhutagore (items Nos. 14, 27 and 31 
of the schedule attached to the plaint of suit 
No. 1 of 1937). The last mentioned mortg. 
age was for Rs. 5,530 altough the Court's’ 
order apparently was for raising a loan of 
Rs. 1,600 only. The mortgages in favour of 
the plaintiffs included those properties as 
also other properties. Both the mortgages 
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executed in favour of Bhadrabati recited the 
Court’s orders Nos. 596 and 603, and stated 
that the said mortgages were to have prece- 
dence over other mortgages. 

It is conceded by the parties that thé 
mortgages in favour of the plaintiffs are 
valid notwithstanding the fact that the parties 
to the partition suit executed them after the 
appointment of the Receiver without any re- 
ference to the Court. The title to properties 
did not vest in the Receiver, he being a 
Receiver appointed under O. XL, Civil P. C., 
for the management and preservation of the 
properties it suit. The parties therefore had 
the power to deal with their shares without 
reference to Court provided that their acts 
did not interfere with ‘possession of the Re- 
‘ceiver. > The Receiver could exercise the 
powers of the owners in the matter of execu- 
tion of documents and if the Court sanction- 
ed a loan on mortgage he could validly exe- 
cute the mortgage instrument so as to bind 
the Shares of the parties. These propositions 
have not and cannot be disputed, but the 
question is under what circumstances the 
Court appointing a Receiver can, direct a 
mortgage to be executed by him’, which. is to 
have “precedence over earlier mortgages exe- 
cuted by the parties. In considering this 
question, we have to take into consideration 
the fact that sanctions for loans by Receivers 
are generally given in the absence of such 
prior incumbrancers and without notice to 
them. In most cases they have no knowledge 
of applications for loan, and in many cases 
the Court acts, as was in the case before us, 
without being apprised of such prior incum- 
brances. In these circumstances we think 
that a principle must be laid down which 
would not unduly infringe upon the rights 
of such third parties who had no notice of 
the application of the Receiver to raise loan on 
first charge and who had no opportunity to 
present their case before the Court. We 
must also on the other hand take into con- 
sideration the position of the mortgage who 
advances money to the Receiver on the basis 
of the Court’s order. Such a mortgagee is 
under a duty to see and usually sees the 
Court’s order sanctioning the loan before he 
advances money. Heis not bound to look 
beyond the order. 

In those cases where the order of the Court 
simply sanctions a loan by the Receiver on a 
first charge of the properties, but does not 
indicate the purpose for which the loan is 
sanctioned, the creditor who advances the 
money is entitled to assume that everything 
was in order and so he ought to get what 
the Court had promised to give him, namely 


BHADRABATI DEVI V. JIBANMAL BABU (CAL) 


653 


precedence over earlier encumbrances creat- 

66 by the parties. In such cases the Court 
cannot break faith with him. In cases how- 
ever where the order itself recites the pur- 
pose of fhe, loan, different considérations 
should, in our jutigment, apply, and the 
observations which we “make hereaftér must 
be taken t@ apply to such cases only and not 
to those cases where the order is silent ag to: 
the purpose of the loan and is simply one 
sanctioning a loan on first charge. Jf the 
purpose of the loan as set cut in “the order ` 
is for preservation or protection of the pro- 
perty committed to the care of the Receiver, 

or is an order in an administration suit or 
one in a partition suit made for working out 
the rights, liabilities and obligations of the- 
co-sharers of the joint’ properties in the 
course of partition, the mortgagee “from the- 
Receiver would have first charge in accord- 

ance with the order. In the case where the- 
purpose is the last mentioned one the prin-- 
ciple has been formulated in Herumboo- 
Nath v. Satish Chandra (1), at p. 1176. 
Where the purpose of the loan is for the 
protection or preservation of the properties. 
committed to the care of the Receiver the - 
principle seem to us to be this. By the- 
appointment of the Receiver the Court takes 
upon itself the duty of protecting and. pre- 
serving the subject-matter of the suit, which 
it discharges through its own office, namely 
the Receiver. It ust therefore have all. 
powers which are incidental and necessary 
for the discharge of that duty. It will have 
therefore the power to sanction loan to be 
raised by the Receiver, and if necessary, to- 
direct the mortgage to be executed by him 
for securing it to have precedence over ear- 
lier mortgages executed by the parties. It 
may be ynaware of such prior mortgages or 
even if aware may not give notice to those: 
mortgagees., 

This in our judgment is the principle 
underlying the practice in such cases. In 
Greenwood v. Algeciras (Gibraltar) Ry. Co,,. 
(2), no reason was given but the judgmeént 
proceeded on established practice. All the 
cases cited at the Bar to illustrate the 
established practice were cases where the 
loan sanctioned on a first charge was for 
protection or preservation. This power of’ 
the Court being thus incidental to and neces- 
sary for the performance of its duty to pro- 
tect and preserve the subject-matter of the- 
suit, which it has taken upon itself by ap- 
pointing a Receiver, must be measured and 

- (1) 35C 1175, (1176). 


(2) (1894) 2 Gh. 205: 63L J Ch.-670; 7 R 620; 71 L 
T 133, 1 Manson 455. 
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limited by its duty, where its-exercise comes 
into conflict with the rights of third. parties 
which are not before it and to whom no 
notice had been given, or who had, not con-, 
‘sented. Ih such a*caser the principle of” 
breach vf faith canndt, in our judgment, be 
‘the decisive factor. It is a question of power 
or jurisdiction of the Court. If the Court 
arrogates to itself a power which it does not 
possess—and such usurpation appears on the 
face of the order—and does an act affecting 

‘persons not parties to the suit, its acts can- 
not prejudice the rights of such persons. In 
‘such a case the mortgagee from the Receiver 

’ cannot protect himself on the presumption 
that the Court had acted within its powers, 
‘for the order on the basis of which he acted 
ex facie-would indicate want of power in the 
Court. The case in Giridhari’ Lal v. Dhi- 
rendra Krista (3), was a case where the pur- 
pose of the loan sanctioned was for the pro- 
tection and preservation of the properties. 
The decision of the third Judge, Har- 
rington, Ji, was based on two “grounds 
namely, (1, ) that the loan was taken by 
the Receiver for the preservation of the 
property, (2) that the order made: „therein 
was not a nullity and had not been set 
„aside. 


In our judgment, the first ground was the 
governing one and the, second ground fol- 
‘Towed from it. Harrington, J., however made 
an observation agreeing with Woodroffe, J., 
that there would be breach of faith on the 
part of the Court if the mortgagee from the 
Receiver be not given precedence but that 
observation must be read in our judgment 
with the facts of that case. In the case be- 
foré us the order on the face of it indicated 
the purpose of the loan, which was not for 
the preservation or protection of the pro- 
perties in suit. The proposed loan by the 
‘Receiver was also not for the purpose of set- 
tling the rights, liabilities and obligations of 
the co-sharers of the joint properties in the 
course of partition. -We have also indicated, 
though the point is not material in the view 
we have taken that Bhadrabati Debi did not 
advance the moneyson the faith of the order 
of the Court giving the Receiver’s mortgages 
precedence over prior mertgages, for she 
made the advance before order No. 603 was 
passed. We accordingly hold that the plain- 
tiffs in both the suits have priority over the 
mortgages of Bahadrabati Debi. We are in- 
formed that “all the properties included in 
the mortgages of the plaintiffs and of Bha- 
Arabati Debi have been sold, so no question 


(3) 340 427; 4 CL J 495; IC WN1, 
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of marshalling arises now. The appeals are 
dismissed, but in the circumstances without 
costs. 


* D. Appeals dismissed. 





PATNA HIGH COURT 
Privy Council Appeal No. 27 of 1940 
January 23, 1941 : 
HARRIES, C. J. AND Faz ALI, J. 
ISHWARI PRASAD SINGH AND oTHERS— 
EAS Pee 


SIR KAMESHWAR “SINGH BAHADUR 
AND OTHERS— DEFENDANTS— OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), s. 110 (2) 
—Suit for declaration that property could not be 
attached and sold in execution of certificate as same 
belonged to plaintiff—Suit valued at Rs. 7,699 for 
which certificate was issued—Suit decreed but on 
appeal dismissed by High Court—Appeal also valued 
at Rs. 7,699—Property in respect of which certi- 
ficate was issued worth more than Rs. 10,000—Case 
helg covered by s..110 (2). | 

e plaintiffs brought a suit for a declaration that 
a certain property could not be attached and sold in 
execution of the certificate. They rested their claim 
in the suiton the ground that they had purchased it 
in execution of a mortgage decree obtained by them 
against the persons . who owned the property. The suit 
was valued at Rs. 7,699 odd, because that was the 
amount for which the certificate was issued. The 
suit was decreed by the trial Court but on appeal the 
High Oourt dismissed it. The appeal was also valued 
at Rs. 7,699. But the property in respect of which 
the certificate was issued’ was worth more than 
Rs. 10,000 : 

Held, that the case was fully covered by s. 110 
(2) and was a fit one for appeal to His Majesty in 
Council from the decree of the High Court. 167 Ind. 
Cas. 670 (1), relied on. 


P. C. A. for leave to appeal to His Majesty 
in Council. 


Mr. Lalnarain Sinha, for the Petitioners. 


Messrs. Murari Prasad. S. P. Srivastava 
and Rajani Kant Sinha, for the Opposite 
Party. 


Order.—This is an application for leave 
to appeal to His Majesty in Council by the 
plaintiffs in a suit which was decreed by the 
trial Court but has been dismissed on appeal 
by the High Court. The suit was valued at 
Rs. 7,699 odd and the appeal bears the same 
valuation. It is contended on behalf cf 
the applicants that they are entitled to leave 
as a matter of right, because the case falls 
under para. 2 of s.110, Civil P. C., that is 
to say, the deeree sought to be appealed from 
involves a claim or question to and respect- 
ing property of more than Rs. 10,000. The 
plaintiffs brought the suit for a declaration 
that a certain property could not be attached 
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and sold in execution of the certificate, in cer- 
tificate case No. 1009 of 1934-35. They rested 
their claim in the suit to this property on the 
ground that they had purchased it in execu» 
tion of a mortgage decree obtained by them 
against the persons, who owned the property. 
‘The suit was valued at Rs. 7,699 odd, because 
that was the amount for which the certificate 
was issued. It has, however, been asserted 
in the applicants’ petition that the value of 
the property itself which is liable to be sold 
is Rs. 52,000 odd. This statément is sup- 
ported by an affidavit and has not been 
controverted in this Court on behalf of the 
proposed respondents. It must therefore be 
assumed that the property in respect of 
which the certificate was issued is worth 
more than Rs. 10,000. 

The only question which is to be decided 
is whether that being so, the present case 
‘comes under para. 2of s. 110, Civil P. ©. In 
my opinion, this question must be answered 
in the affirmative. It is plain that if the 
plaintiffs do not sticceed in this litigation the 
property which they have purchased in exe- 
cution of their mortgage decree will be liable 
to be.sold, and that property is worth much 
more than Rs. 10,000. That being so, it is 
difficult to hold that the decree which is 
sought to be appealed from does not involve 
indirectly a question respecting property 
more than Rs. 10,000. This view seems to us 
to be fully supported by the decision of the 
Allahabad High Courtin Nadir Husain v. 
Municipal Board, Agra (1). In that case 
the plaintiff wanted a decree for the sale of 
the entire mortgaged property. which was 
owned by the defendants for the realisation 
of Rs. 7,625. The property itself however 
was worth more than Rs. 10,000. The learned 
Judges who decided the case observed in 
dealing with it that they found it difficult to 
hold that the decree of thé High Court did 
mot directly or indirectly involve some claim 
‘or question to or respecting property to the 
value of Rs. 10,000. In our opinion, the pre- 
sent case is fully covered by para. 2of s. 110, 
‘Civil P. C., and we think that the case is a fit 
one for appeal to His Majesty in Council 
from the decree of this Court. Let the usual’ 
certificate issue. We therefore allow this 
application with costs : hearing fee four gold 
mohurs. 

D. Application allowed. 


(1) TL R(1937) Atl. 405; 167 Ind. Cas. 670; AIR 
19o All. 169; (1937) AL J 38; 1937 AL R 214; 9R A 
538. 
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MADRAS HIGH COURT 
Revision Petition No. 2543 of 1939 ` 
April 9, 1940 f 
-WADSWORTH AND PATANJALI SASTRI, JJ. 
° NIMMAGADDA RAMASESHAYYA— 
PETITIONER i 
8 VETSUS 
ADUSUMILLI KUTUMBA RAO 
AND ANOTHER— RESPONDENTS 

Madras Agriculturists’ Relief Act (IV of 1938), 
ss. 8, 9—Debt incurred before October 1, 1932, ripen- 
ed into decree after such date—Scaling down is 
governed by s. 8 and not by s. 9. 

Clause (1) of s. 8, Mad. Agri. Relief Act clearly 
contemplates the debt incurred before October 1, 1932, 
as the original debt which ultimately ripened into a 
decree, and consequently it must be the date of the 
original debt which is the governing factor and not the 
date of the decrée. When, therefore, there is a debt 
incurred before October 1, 1932, which has ripened 
into a decree after October 1, 1932, the sealing down 
must be governed by s. 8 and not by s. 9. Sreeni- 
vasachariar v. B. Krishniah Chetty (5), reférred to. 


C. R. P. to revise the order of the Sub- 
Judge, Masulipatam, dated August 9, 1939. 


Mr. A. Lakshmayya, for the Petitioner. 


“Civil 


Mr. D. Narasaraju,Amicus Curia. 


Wadsworth, J.—This revision petition 
raises the question of the meaning of the 
words ‘debts incurred before October 1, 
1932” in s.8 of the Mad. Act, IV of 1938. 
The transaction with which we are concern- 
ed isa decree date@ August 21, 1936 which 
itself is passed on the basis of a promissory 
note of 1928 which promissory note was in 
renewal of an earlier promissory note of 
1925. The learned Subordinate Judge has 
held that the debt to be scaled down is the 
decree itself and not the antecedent debt 
which formed the basis for the decree. He 
bases hig decision on the definition of the 
word “debt? in s. 3 of the Act which contains 
the words: 

“ ‘debt? means any liability in cash or kind..., 
due from an agriculturist, whether payable under a der 
cree or order of a Civil or Revenue Court or otherwise.” 

He holds that since the definition of the’ 
word “debt” covers one payable under a 
decree we must regard the decree as the 
starting point and since the decree was 
it must be scaled down 
under s.9 of the Act and not under s. 8. 
The learned Subordinate Judge has not 
however considered two provisions in the 
Act which in our opinion render it impos- 
sible to hold the view which he expresses. 
Firstly, we have Part II of s. 7 which says ; 
` “No sum in excess of the amount as so scaled down 
shall be recoverable from him or from any land or 
interest in land belonging to him ; nor -shall his pro- 
perty be liable to be attached and sold or proceeded 
against in any manner in the execution of any decree 
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against him in so far as such decree is for an amount 
in excess of the sum as scaled down under this Chap- 
ter.” £ : i 


This provision seems to contemplate the 
sedling down of the original debt notwith- 
standing -a decree and itis difficult to give 
any meaning or purpose to this clause if 
the process of scaling down is tọ start with 
the decree. Secondly, we have cl. (1) of 
s.'8 which in dealing with the way in which 


debts incurred before October 1, 1932 shall- 


-be scaled down, speaks of interest outstand- 
‘ing on October 1, 1937 : i 

“whether the same be payable under law, custom 
‘or contract or under a decree of Court and whether 
‘the debt or other obligation has ripened into a decree 
or not.” : 

Jt seems .to us impossible to give any 
effect to the words ‘‘whether the debt or 
other obligation has ripened into a decree 
-or not,” if the debt contemplated in the ini- 
‘tial words of the section is the decree itself. 
On the other hand this cl. (1) of s. 8 seems 


quite clearly’ to contemplate the debt in- 


curred before October 1, 1932 as the original 
debt which ultimately ripened into a decree, 
and consequently it must be the date of the 
original debt which is the governing factor 
and not the date of the decree. The inclu- 
sion of a decree in the definition of “debt” 
in s. 3 (iii) of the Act is quite consistent 
with this view. For, obviously, there are 
many debts -which start with the decree, as 
for instance, when thgre is a decree for 
damages which.of itself creates a debt bear- 
ing interest and liable in certain circum- 
stances to be scaled down. Clearly, the idea 
underlying these provisions is that when the 
decree merely enforces the payment of a pre- 
existing debt bearing interest that pre-exist- 
ing debt shall be regarded as the liability the 
date of which shall govern the section to be 
applied. , Aa 


The subject has come already before this 
Court, though there is apparently no consi- 
dered decision of a Bench hitherto. In 
Montina Kanakaraju v. Datta. Atchutha- 
ramanaraju (1), there is a very brief judg- 
ment of one of us, adopting the view which 
we have just adumbrated though it deals 
with another pojnt which does not arise 
here. In Narayanasami Naidu v.’ Raja- 
manickam Pillat (2). Horwill, J. has taken 
the same view-even with reference to a com- 
promise decree. Weare not now concerned 
with compromise decrees which may possibly 


(1) (1940) M W N 338; 192 Ind. Cas. 400; A IR 
1940 Mad. 432; (1940) 1 M L J 600; 51 L W 452; 13 R 
M 552 (1). 

(2) (1940) 1M L J 295; ATR 1940 Mad. 419; 51 L 
w 237; (1940) M W N 265. 
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be affected by different considerations. But 
it is to be noted that the learned Judge de- 
finitely regards the debt incurred before 
October 1, 1932 as the original liability which 
*has ripened into the decree and does not 
treat the decree itself as the starting point. 
Other cases have been quoted before us in 
which this view has been tacitly assumed 
to be correct without any argument or con- 
sideration of “the point involved: vide 
Anandam v. Muthukumaraswami Mudai 
(3) and the decision of the Bench in Perianna 
‘Goundan v. Sellappa Goundan (4) at 
p. 222. 

Unfortunately the respondent in the pre- 
Sent case is not re-presented, but we have to 
express our gratitude to Mr. D. Narasaraju 
who has given us the benefit of his argu- 
ment for the respondent as amicus curiae, 
he having gone into the subject with re- 
ference to another case posted for hearing by 
us in which a similar*question arises. The 
only authority which he has been able to cite 
‘on behalf of the respondent is contained in 
a mere observation of Venkataramana Rao, J. 
in Sreenivasachariar v, B. Krishniah 
Chetty (5), where the learned Judge merely 
remarks that there is a good deal of force in 
the contention that when the decree has been 
passed after October 1, 1932 it is governed 
by s. 9 of the Act. He gives however no 
decision to this effect and the matter does not 
appear to have been argued at length before 
‘the learned Judge. We are clearly of opi- 
‘nion that when there is a debt incurred be- 
fore October 1, 1932 which has ripened into 
a decree after October 1, 1932 the scaling 
down must be governed bys. 8 and not by 
s.9.. We therefore allow the petition and 
remit the matter to the lower Court with a 
direction to scale down the debt in accord- 
ance with this decision. The petitioner is 
entitled to costs. 


Petition allowed. 


A (3) (1939) 2 M L J 658; 186 Ind. Oas. 458; A IR 
ee 52; 50 L W 587; (1939) M W N 1044; 12 R 


(4) I L R (1939) Mad. 218 (222); 182 Ind. Cas. 879; 
A TR 1939 Mad. 186; (1938)2M‘° LJ 1068;48L W 
954; (1939) M W N 106: 12 R M203. . 

(5) (1940) MWN 329; 1940) 1 ML J860; A IR 
1940 Mad. 485; 52 L W 295, . 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1328 of 1936 
December 8, 1939. | 
ABDUR RAHMAN, J. . 
PENTAKOTA AUDINARAYANA NAIDU 
— PETITIONER 4 
VETSUS 
PANCHAYAT BOARD or MANGAPAKA 
AND ANOTHER— RESPONDENTS 

Coniract Act (IX of 1872), s.72—Payment made 
under mistake of fact, if voluntary—Voluntary pay- 
ment of money under mistake of fact, whether can be 
recovered under s. 72—Person paying taato Panchayat 
Board under mistaken notion that property for which 
tax was paid lay within jurisdiction of Board— 
Payment is under mistake of fact and can be re- 
covered under s. 12 as money had and received for 
payer's use. 

Tf money is paid under a mistake of fact, it cannot : 
be said to have been voluntarily paid. If money is paid 
voluntarily under a mistake of fact, viz., in regard to 
the territorial limits of the Panchayat Board’s jurisdic- 
tion, it is recoverable under s. 72, Contract Act.. The 
payment need not arise out of contractual relation be- 
tween the parties. The payer’s ignorance and even 
forgetfulness would not by themselves disentitle him 
from claiming a refund unless he can be held to have 
been estopped or guilty of laches. Nor is it necess&ry 
that the mistaken payment must be of such a nature 
that if such payment were not rectified, the liability 
would be created against the persons paying. [p. 
658, col. 2; p. 659, col. 1] 

[Case-law discussed.] ; 

Wherea person has paid taxes to the Panchayat 
Board under the mistaken notion that the properties 
in regard to which those were made were situated 
within the local jurisdiction of the Board and not be- 
yond it. There can be no doubt that they are made 
under a mistake of fact andthe payer is entitled to 
xecover them as money had and received by the Board 
for the payer’s use. 110 Ind. Cas. 299 (5) and Meadows 
v. Grand Junction, Water Works Co. (10), relied on. 
{p. 658, col, 1.) - 


©. R. P. to revise the decree of the Sub- 
Judge, Vizagapatam, dated July 28, 1936. - 


K. V. Gopalaswami Rao and 
G. Bulaparameswari Rao, for the Petitioner. 

Mr. Kasturi Seshagiri Rao, for the Res- 
pondents. 


Order.—This is a revision from the decree 
of the Subordinate Judge of Vizagapatam 
acting as a Judge of the Court of Small 
Causes in a suit instituted by one Pantakota 
Adi Narayana Naidu against the Panchayat 
Board of Mangapaka for the refund of money 
alleged to have been paid by him for pro» 
fession and honse taxes and in regard to the 
licensing fee for his rice mill and brick 
kiln undera mistaken belief that the pro- 
perties or business in respect of which he 
had paid the license fees or other taxes were 
situated within the jurisdiction of the Pan- 
chayat Board. The levy of the’ profession 
tax was also questioned on the ground that 
the notice issued to the plaintiff by the 
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Panchayat Board did not comply with the 
requirements of law and the demand was 
therefore illegal. The Subordinate Judge 
disallowed the plaintiff's claim in regard to 
the refund of house. tax -and license fee as 
he held the payments nradeby the plaintiff 
to have beep voluntary and not under a mis- 
take of fact that arose out of contractyal 


` relation, although to use the Sub-J udge’s 


words “there was an error in understanding 
the limits of this jurisdiction owing to ig- 
norance of all parties concerned.” ` In regard 
to the profession tax however, he passed a 
decree for the refund of the tax paid for the 
year 1934-35 as he found the notice served ` 
by the Board on the plaintiff to be illegal and 
the levy of the same consequently ultra vires. 
The claim for refund of the profession tax 
for prior years was not allowed as it was 
held that the plaintiff had failed to prove 
that the notices in regard to them were de- 
fective and the demand by the Board un- 
justified. This has led the plaintiff to file the 
present revision. ad 
Although conceded by the trial Court, 
learned Counsel on behalf of the respondent 
contended in this Court thatthe mistake 
found to have been committed by the parties 
was one of law and not that of fact and 
would not therefore entitle the plaintiff to 
sue the Board on that basis. Mr, Bala 
Parameswari Rao (Igarned Counsel for the 
petitioner) denied this and contended on the 
‘other hand thats. 72, Contract Act, made no 
distinction between mistakes of fact and 
those of law and alleged that the money paid 
erroneously was refundable whether it was 
paid under one kind of mistake or the other, 
It must be admitted that the words of this 
section are very general and capable of 
bearing ‘the interpretation which was at- 
tempted to be put upon them; but in view 
of s. 21, Contract Act, which provides that a 
contract is not voidable because it was caused 
by a mistake as to any law in force in 
British India, it has been decided in some 
cases that the mistake, to entitle a party to 
get the relief, must be one of fact and not of 
law : see A.M. Appavu Chettiar v. S. I. Ry. 
Co. Ltd. (1), Sethupati Avergal v. Secretary 
of State (2) and Wolf & Sons v. Dadiba 


Khimji & Co. (3) at p. 648. It may be 


argued that since the term ‘coercion’ used in 


(1) A I R 1929 Mad. 177; 114 Ind, Cas. 358; 56 M G 
J 269; (1928) M W N 385; 28 LW 591; Ind, Rul 


(1929) Mad. 278. 


(BYAT R1929 Mad.e179; 114 "Ind, Cas. 829; 52 ir 
12; 55 M L J 770; 28 L W 667; Ind, Rul, (1929) Mad, 


319. 
3) H B 631 (G18); 58 Ind, Cas, 465; A IR 
Bo), 192; 21 Boma; R 986," 1020 
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s. 72, Contract Act, has been held by their 
Lordships of the Privy Council in Kanhaya 
Lal v. National Bank of India Ltd. (4) to 
have been, used in the ordinary senge and the, 
definition in s. 15 held ‘not to control the 
meaning ofthat word in this section, the 
word mistake might similarly b® construed 
ins the ordinary sense and should not be 
controlled by s. 21 of the Act. It is un- 
necessary, however, for me to consider this 
question in this case as there is no doubt that 
the payments were made by the plaintiff to 
the defendant Board under the mistaken 
notion that the properties in regard to which 


those were ‘made were situated within the ` 


local jurisdiction of the Board and ‘not be- 
yond it. Whether the plaintiff is entitled to 
recover them on the ground of failure of 
consideration or on the basis of an express 
or at least an implied request of the defen- 
dant, there can be no doubt that they were 
‘made under a mistake of factand the plain- 
tiff is entitled to recover them as money had 
and received by the defendant for the 
plaintiff’s use. The observations of ‘their 
‘Lordships of the Privy Council in Tom 
‘Boevey Barrett v. African Products Ltd. 
‘(5) are helpfuland may be cited. They ob- 
served : _ f . 

“It follows that inthe absence of such proof, the 
payment made to the appellant in respect of his 1000 
, Shares was, on thé interprgjation of the facts most 
favourable to himself, a payment made under a mis- 
take of fact common to himself andthe company, viz., 
‘that he was a share-holder for 1000 shares, when in 
_truth he was not, and money so paid can be recovered 
as money had and received tothe use of the company 
and this was the form of the action.” 


The lower Court’s suggestion that even if 
‘the mistake under which the money was paid 
‘to the Board was one of fact, it was “not 
‘one that. arose out of any contractuad relation” 
„and the money could not therefore be re- 

fundéd was not justified. It is quite possible 
to conceive of cases where a payment may 

have been made by a party under a mistake 
of fact although there may have been no 
‘contractual relation between him and the 
person to whom the money was paid. The 
“casein Anrudh Kumar v Lachmichand (6) 
‘may be cited as one of the instances in which 
“money paid by mistake was held to be re- 
coverable although there was no contrac- 
‘tual relation between the parties to that 
- suit. i ; 

(4), 40 0598; 18 Ind. Cas. 949; 401 A56; 17C L 

-J 478; 17 OWN 541; (1913) MW N 406;13M L T 

406; 114 L J 413; 15 Bom. L R 472; 184 P R 1913; 
2MLIIPO.  . ae 

» (5) 29L W 72; 110 Ind. Cas. 299; A IR 1928 P C 
261 CP O). = 


+“ (6) 50A 818;115 Ind: Cas. 114; A LE 1928 AlL 500; | 


26`Á L J 753; Ind. Rul. (1929) Ali. 338, ` 
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Since the main ground, on which the plain- 
tiffs claim for refund was disallowed by the 
lower Court, was that the payments made by 

*the plaintiff were voluntary in character, 
the next question to decide is how far the 
conclusion arrived at by the lower Court in’ 
this connection is correct. Money paid under 
a mistake of fact would only be recoverable 
when it is found that it was not paid by the 
plaintiff with the intention of making a gift 
or with an idea that the party receiving the 
money may have the benefit of the same 
whether the reason which led to the pay- 
ment was correct or otherwise. Since the 
remedy under the section is of an equitable 
nature, it may also not be recoverable if the 
person who paid the money is found to be 
estopped from recovering it or even when 
the Receivers rights in relation to’ third 
parties have been prejudiced. But where 
the position is not altered or the plaintiff has 
not been guilty of any laches, he would bé 
entitled to recover the money paid by him 
ufder a mistake of fact even if he had been 
careless or negligent and failed to exercise 
due diligence to-enquire into the facts or 
to remember them. Jf the money were paid 
under compulsion of legal process, it might 
have been a different matter, but when it 
was paid under the mistaken notion of fact 
that the defendant was entitled to receive 
this money from the - plaintiff, there is no 
reason why he, should not be entitled to 
recover it after the mistake was discovered. 
The following statement of law made by 
‘Lord Reading, C.J.in Maskell v. Horner 
(), isif I may say so with-great respect to 
that high authority correct in so far as it 
goes. If was to the following éffect : 

“If a person pays money, which he is not bound 
to pay,under the compulsion of urgent and pressing 
“necessity or of seizure, actual or threatened, of his 
goods he can recover it as money had and received.” 

But this does not mean that the money 
not paid under compulsion of urgent and 

“pressing necessity is not recoverable. A pay- 
ment made under a mistake as provided in 
-s. 72, Contract Act, isa case in point. If 
“money is paid under a mistake of fact, it 
cannot be said to have been voluntary in the 
sense in which that term was used in law 
“in connection with payments although there 
‘may have been no actual compulsion of 
-urgent or pressing necessity.: To be volun- 
“tary it must have been made by a personof 
‘one’s own free will; but if it is made under 
a mistake af fact, how can it be said to have 
“been so? There is no scope here for-the ap- 
plication of decisions in cases such as Munici- 

(7) (1915) 3 K B 106; 84 L J K B 1752; 113 L T 126; 
31 TLR 332; 79 J P 406; 59 S J 4297 ANE i 
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- pal Council, Tuticorin v. Ralli Brothers (8) 
and Chairman, Municipal Council, Rajah- 
mundry v. Subba Rao (9), where no ques- 
tion in regard toa mistake of fact was rais-° 
ed or considered. Indeed in the first of 
the above cases Krishnan Pandalai, J. ob- 
served : Kg ae 

“Tt has not been contended and very properly that 
the right to recover can be put upon any ground of 
mistake because if mistake there was it wasa mis- 
take of law and that is not sufficient.” 


This would show that the learned Judge 
was not considering cases where the mis- 
take committed was one of fact. If money: 
is paid voluntarily unde? a mistake of fact, 
such as the parties were under in this case, 
viz., in regard to the territorial limits of the 
Panchayat Board’s jurisdiction, it is re- 
coverable under s. 72, Contract Act. Thata 
mistake like this was purely a mistake of 
fact cannot be doubted. It wasso held by 
Lord .Alverstone, ©. J. in Meadows v. 
Grand Junction Water Works Co. (10). 
It must therefore be held that a payment 
under a mistake of fact cannot be regarded 
as a voluntary payment and the decision of 
the case against the plaintiff on that ground 
was erroneous. The decision in Manilal 
Lalubhai v. Chandulal Tribhovandas (11), 
does not decidè that a voluntary payment, 
even if made by mistake, cannot be recover- 
ed from the party receiving it. 
Subordinate Judge has however in refusing 
the reliefs prayed for by the plaintiff based 
his decision on certain other circumstances. 
These were firstly that the plaintiff was the 
President of the Board at the time when he 
made these payments and he did not care 
to read the notification limiting the juris- 
diction of the Board to certain areas care- 
fully, and secondly that the condition men- 
tioned in Lloyds Bank Ltd. v. Administra- 
tor-General of Burma (12), which was 
to the effect that the mistaken payment 
must be of such a nature that ifsuch pay- 
ment was not rectified, the liability would 
be created against the persons paying, was 
not complied with. Both these grounds are, 
in my opinion, incorrect and do not disen- 
title the plaintiff from recovering the money. 
As to the first one I have already observed 
that the plaintiff’s ignorance and even for- 


(8) 67M L J 566; 150 Ind. Cas. 890; A I R 1934 
Mad. 420; 39 L W 660; 7 R M 33. 

(9) 937)1M L J 496; 169 Ind. Css. 330;A IR 
1937 Mad. 559; (1937) M W N 293; 45 L W 489; 10 R 
M1. . 

(10) (1905) 21 T L R 538; 69 J P 255; 3 L G R 910. 

(11) A I R1930 Bom. 430; 125 Ind. Cas. 907; 32 
Bom. L R 424: Ind. Rul. (1930) Bom. 395. 

(12) 12R 25; 151 Ind. Cas. 1018; A I R 1934 Rang. 
66; 7 R Rang. 134. 
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getfulness would not by themselves disen- 
title him from claiming a refund unless 
the plaintiffs can be held to have been estòp- 
ped or guibty of laches. This is borne out by 
the very case on which the Subordinate 
Judge relied in support of the second ground. 
The learn Judge of the Rangoon High 
Court expressed himself in the followirte 
words : 

“The rule governing the recovery of money paid 
under a mistake of fact seems to be this. That the 
person paying under a mistake of fact however igno- 
rant he maybe and however forgetful he may have 
been, is entitled to recover such money unless he has 
at any time waived his claim or has been estopped 
by reason of conduct by which the payee has altered 
the position by parting with the money.” ‘ . 

_Learned Counsel for- the respondent has 
cited Raghunath Rithkaran v. Imperial 
Bank of India Ltd. (13), in support of his con- 
tention that since the plaintiff was negligent 
in ascertaining the truth, s. 72, Contract Act, 
would be of no help tohim. A reference to 
the decision would however show that it does 
not support the proposition for which it 
has been cited. It was found in that case 
that the persons who had paida hundi on 
presentation were not entitled to recover the 
money, although they were not the drawees 
and had paid it under a mistake of fact. In 
recording his opinion the learned Chief 
Justice observed as follows : 

“It would seem contrary, to principles of common 
law that in cases of negotiable instruments mistakes of 
this kind should not be notified within a reasonable 
time. The fact that the party assumed the Liability 
which was not cast upon him by the document which 
was presented to him for payment must be taken as 
a ground for holding that he wasbound to notify the 
mistake within areasonable time tothe holder of the 
document.” 


The learned Chief Justice was, it must be 
rememberéd, dealing with a negotiable in- 
strument in that case, andit would be wrong 
to extend its application to cases where con- 
siderations special to that type of cases are 
not to be taken into account. He held that 
in the circumstances of that case a duty was 
cast upon the plaintiffs to inform the bank 
within a reasonable time that they had ac- 
cepted the position under a mistake of fact. 
The real reason for disallOwing the claim 
was brought out by the other learned Judge 
when he observed : 

“In this case however the plaintiffs have by their 
conduct made it impossible to restore the parties to 
their original position and this fact in my opinion 
affords a good defence to the suit.” 

This gives the real clue to the reason why 
the plaintiffs were held disentitled to recover 
the money paid by them under a mistake of 


(13) 50 B 49; 91 Ind. Cas, 342; A I R 1926 Bom. 
66; 27 Bom. LR 1229. 5 | 
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fact. They were held to have been estopped 
on. account of their silence, and estoppel, 
even ifit is by conduct, is, as already observ- 
ed, a goot defence to a-suit of this kinds 
The mtre fact, therefore, that the plaintiff 
was himself the President of ghe Board 
during the period when he paid this amount 
and was ignorant of the limits ofits juris- 
diction could not, without anything else, 
justify the Court in disallowing his claim. 
As for the second ground, reliance was 
placed by the lower Court in its judgment 
and by the learned Counsel for the respond- 
ent here on an observation in Lloyds Bank 
Lid. v. Administrator-General of Burma 
(12) appearing at p. 39*. It reads as fol- 
lows :— 

“But it has been laid down that the mistaken pay- 
ment must be of such a nature thet if such pay- 
ment is not rectified a liability will be created 
against the person paying. This requirement is pre- 
sent here asany Administrator-General who parts with 
money belonging to an estate of which he has charge 
is obviously accountable for the loss thus substained.”’ 


It would not be easy to assent to the pro- 
position if the learned Judge was proposing 
to lay downa general rule applicable to all 
eases of payments under mistakes of fact. 
Ifthe learned Judge was on the other hand 
giving an additional ground which was taken 
by him into consideration in granting the 
equitable relief, the observation would be 
innocuous but perhaps unnecessary. One 
cannot expect to find a circumstance like 
this in every case. In a large number of 
cases moneys paid by persons under mistakes 
of fact will be found to have belonged to 
themselves only and no further liability 
found to have been created if the money is 
not refunded to them; while in other cases 
although a liability may be found to come 
into existence if the money paid by a person 
is not refunded to him, yet it may not be 
possible to pass a decree in-his favour ; I am 
thus constrained to hold” that a condition 
such as stated by the learned Judge in 
Lloyds Bank Ltd. v. Administrator-General 
of Burma (12) cannot be held to bea sine 
qua non for ordering a refund of money 
paid under a mistake of fact. There is 
nothing else which was said at. the bar or 
which would point to the conclusion that the 


plaintiff had either waived his right to claim — 


or was estopped from claiming this amount. 
Learned Counsel for the respondent seemed 
to suggest at one time that the money, after 
it was received by the Board, was utilized 


towards discharging certain liabilities and , 


could not, therefore be recovered but the 
suggestion was not pressed seriously. It is 
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immaterial if the money peid under a mis- 
take is spent by the recipient in works or 
things for which he would have paid anyhow 
whether the money paid under a mistake 
was received by him or not. It cannot be 
said in a case like this thai the defendant 
has altered his position on account of the 
receipt of this payment and this could be no 
ground to disallow the plaintiff from recover- 
ing the money paid by him under a mistaken 
notion. 

So far as the profession tax is concerned, 
the lower Court had disallowed the refund 
of payment for prior years only because it 
found that the plaintiff had not produced 
any notice like Ex. G in respect of those 
years. In doing so the Subordinate Judge 
appears to have overlooked para. 4 of the 
additional written statement filed by the 
defendant where it was admitted that the 
form employed in Ex. G was employed by 
the Board for all the notives sent during the 
period when the plaintiff was the President 


-of the Board. This would show that the 


other notices sent to the plaintiff suffered 
from the same illegality as from which 
Ex. G was suffering and the same decree 
should therefore have been passed in regard 
to the other payments as well. There seems 
to be no force in the question of limitation so 
far as the payments other than those relat- 
ing to profession tax are concerned. The 
suit was instituted by the plaintiff very 
shortly after the discovery of the mistake as 
found by the Court below and since the 
limitation under Art. 96 started from the 
date when the mistake became known to the 
plaintiff, his suit cannot be held to be beyond 
time. As to the profession tax the plaintiff 
would be entitled to a decree for such pay- 
ments as he had made during the three 
years prior to suit. The revision must there- 
fore be accepted and the plaintifs suit dec- 
reed accordingly. In view however of the 
fact that the plaintiff's conduct had been 
negligent, I would leave the parties to bear 
their own costs throughout. 
N.-S. Revision accepted. 


—— 
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Criminal Revision No. 337 of 1940 
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RAMLAKHAN DHOBI— PETITIONER 
VETSUS . 
RACHHEYA KALWAR AND OTHERS— 
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-try Sessions case by leaving out more serious charges 
and confining charges to minor ones—Magistrate held 
‘could not try case by framing charge under ss. 147 and 
325 read with s. 149, Penal Code (Act XLV of 1860) 
—Criminal Procedure Code (Act V of 1898), s. 439 
(2)—Revision against acquittal—Acquittal of per- 
sons whose names do not appear in application, cannot 
be touched. . A 
. , Where a number of accused persons participate in 
rioting in the course of which grievous hurt and death 
are caused to some persons, it is not open to the Magis- 
trate to bring the case within his jurisdiction by 
charging the accused with offences under ss. 147 and 
325 read with s. 149, I. P.C. Thefact that the ac- 
cused charged with causing death is abscondingis no 
ground for not framing charges against the accused 
under s. 302, I. P. C., or at least s. 304 -read with 
s. 149. A case exclusively triable by a Court of Session 
cannot be brought within the jurisdiction of a Magis- 
trate by leaving out the more serious charges and con- 
fining the trial to minor charges. ; 
Where the names of certain persons who have been 
-acquitted do not appear in the revision application 
. against acquittal, their acquittal cannot be touched in 
revision, : Ar . 
Cr. R. against an order of the Sub-Divi- 
sional Magistrate, Motihari, dated March. 1, 
1940. oe l 
~ Mr.G. P. Shahi, for the Petitioner. 9 
Messrs, K. P. Varma and Hareshwar 
‘Prasad Sinha, for the Opposite Party. 


Order.—In this case 22 persons were sent 
up by the Police ona charge of rioting in 
the course of which grievous hurt was 
caused to two persons and death to a third. 
The Sub-Divisiondl Magistrate who tried the 
case charged the personssentup with offen- 
ces under ss. 147 and 325 read with s. 149 
and also framed an individual charge under 
s.435 against one of them, namely Motia 

` Kalwar. At the end of the trial he did not 
consider that a ‘‘clear case” had been made 
out against any of the accused ‘‘under any 
head” and therefore, acquitted them all 
under s., 258, Criminal P. C. Ramlakhan 
Dhobi, on.whose first information the case 
had been investigated and sent up by the 
Police has moved in revision against this 
. order of acquittal, and it has been contended 
on his behalf that the order is without juris- 
diction. The contention seems irresistible. 
According to the prosecution one Ram- 
parichhan Dhobi was killed in the riot by 
Parmeshwar Kalwar with a bhala blow. 


The defence version of the occurrence was - 


of course different. But even according to 
the accused Parmeshwar had struck and 


killed Ramparichhan witha bhala after the’ 


latter had given a garasa blow to one of the 
accused. Parmeshwar hasbeen absconding, 
but his fatal bhala.blow-was ab much a part 
of the riot alleged by the prosecution as the 
grievous hurt that was caused to Thag Dhobi 
and Ramlakhan Dhobi and led the learned 
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Magistrate to frame his charge under s. 325 
read with s. 149. His absence was no justi- 
fication for the failure of the learned Magis- 
trate to frame a charge.against the accused- 
e under s. 802 or at least s. 304 read with 
s. 149. But such” a charge is exclusively 
-triable by the Court of Session, and if the 
learned M&gistrate had framed it, if would 
not have been open to him to pass -any order 
of acquittal in the case, for the authorities 
are agreed that a case exclusively triable by 
a Court of Session cannot be brought within 
: the jurisdiction of a Magistrate by leaving 
“out the more serious charges and confining 
the trial to minor charges. The learned 
Advocate for the opposite party is not pre- 
-pared to contend that the law is otherwise, 
the position being so clear. How this. es- 
caped the notice of the Magistrate’ does not- 
appear. It follows therefore, that the appli- 
cation in revision must be allowed and the 
order of acquittal set aside. 

Section 439 (2) lays down that no order 
shall be made under s. 439to the prejudice 
of the accused unless he has had an oppor- 
tunity of being heard either. personally or 
by a Pleader in his own defence; and this 
raises another question on the present ap- 
plication made as it is ostensibly against 
21 persons as the opposite party, while the 
number of persons dealt with by the Magis- 
trate was 22. The names of the opposite 
party-as given in th® application for revision. 
“have been compared by the Bar with those 
_given in thecharges framed by the Magis- 
trate; and the learned Advocates have agreed 
that three of the 22 names-before the Magis- 
trate, namely Malikchand, Birja and Sheo- 
govind, do not clearly appear in the revi- 
sional application. The acquittal of Malik- 
chand, Birja and Sheogovind cannot there- 
fore be touched. As regards the other 19 
- persons before the Magistrate he must now 
be. asked ‘to-take up the case again, consider 
the question whether a charge under s. 302 
read with s. 149 ought not to be framed 
against these 19 persons, and proceed with 
the case in accordance with the law. 


D. Application allowed. 
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_ OUDH CHIEF. COURT 
Application No. 77 of 1940 , 
May 2, 1941 
GHULAM HASAN, J. 


BRİJ LAL-—DEFENDANT—APPBICANT ° k 


VGTSUS 


SURAJMAN Pramntire— Oeposjre PARTY 
U. P. Agriculturist? Relief Act (XXVII of 1934), 
S. .39—Question whether particular receipt was a 
written document evidencing "loan", determination 
of—Court’s decision, if open to revision—Question of 
jurisdiction—Receipt drawn up on printed form 
showing that defendaut received certain sum of money 
‘from plaintiff in consideration of promissory note 
—Whether document furnishing evidence of loan— 
Scope of s. 39. 


Itis open to the Courts to determine the question-whe- g 7 rb [ , , 
-note was inadmissible in evidence for want 


ther the receipt upon which, a suit is filed for the 
recovery of the amount was.a written document evi- 
dencing the “loan” within the meaning of s. 39 ofthe 
U. P. Agri. Relief Act. In coming toa decision upon 
that question the Courts do not act illegally or with 
“material irregularity. In such a case no question of the 
exercise: of a jurisdiction not vested in the Courts 
by. law, or failure to exercise jurisdiction so vested, 
or the exercise of jurisdiction illegally or with material 
irregularity arises. . In this view of the matter the re- 
vision application against its decision is incompetént 
and cannot be entertained. : 

Receipt, drawn. upon a printed form showing tha 
the defendant ‘had received Rs. 150 from the plaintiff 
in consideration ofa promissory note which he “had 
executed in hisfavour, furnishes evidence of the loan 
taken by the defendant from the plaintiff. © Section’ 39 
does not prescribe any particular. form of a written 
document to évidence the loan. “The. words “ written 
“document” used in the section are’ wide enough to 
‘cover any writing which would unmistakably show that 
.a loan was taken by the debwer, and no particular form 
of writing is necessary to evidence the transaction of 
the loan. The intention of the section is that loans 
“taken by agriculturists shall be evidenced: by a writ- 
-ing and should not be made dependent upon parole 
-testimony. It is only to guard against an oral or 
parole transaction of loan that the section insists that 
the transaction shall be. evidenced by a document. 


. App. for the revision of the order of the 
eats Judge of Bara Banki, dated April 25, 

Mr. Bhawani Shanker, for the Applicant. 
.. Mr. B. K. Dhaon, for the Opposite Party. 
< dudgment.—This revision petition by the 
‘defendant arises out of an appellate judg- 
ment and decree passed by the Civil J udge 
of Bara Banki decreeing the plaintiff's suit. 

The plaintiff brought a suit for recovery 


of Rs. 150 on the basis of a promissory. note ~ 


dated June 22, 1936, executed by the defen- 
dant in favour of the plaintiff. “On the same 
date a receipt was also executed by the de- 
fendant in favour of the plaintiff. Both the pro» 
missory note and receipt bear postage stamps. 
The plaintiff alleged in the plaint that Rs. 150 
were due to him on the pyincipal amount of 
the promissory note and Rs. 60 on account 
of interest upto the date of the suit. He gave 
credit to the defendant for a sum of Rs. 20 


BRIJ- LAL V. SURAIMAN (OUDH) ° 


194 10 


. alleged to have been paid to him, relinquish- 


ed his claim in respect of Rs. 40 and sued for 
the balance of Rs. 150. i f 

The defence to the suit was a denial of the 
loan. It was also pleaded that the promissory 
note and the receipt were not admissible in 
evidence as they were not properly stamped. 
There was a further plea that the plaintiff 


` had obtained the defendant’s thumb-impres- 


sion upon the promissory note and receipt 


-by fraud. Lastly, it was pleaded that the. 


defendant is an agriculturist and the suit 


- could not be decreed under s. 39, of the U. 
, P. Agri. Relief Act against him. 


The trial Court held that the promissory 


of proper stamp but admitted the receipt in 


-evidence upon payment of the necessary 


penalty. The trial Court further held that 
Ex. 2, the receipt, evidenced the loan in 


„question within the meaning of s. 39, of the 


U. P. Agri. Relief Act. It, therefore, decre- 


‘ed the suit against the defendant. 


dhe learned Civil Judge dismissed the 
appeal. It is against this decision that the 
present revision petition has been preferred. 

Learned Counsel on behalf of the defen- 
dant, applicant argued that the Courts below 
were wrong in holding that the loan was 
evidence by a written document within the 


. meaning of s. 39, of the U. P. Agri. Relief 


Act. It was also argued that the provisions 
of s. 39 (1) and (2), have not been complied 
with and consequently the plaintiff was not 


‘entitled to charge any interest on the alleged 


loan. The contention was that no copy of 
the written document evidencing the loan 


-had been given to the defendant and there 


was no entry made upon the written docu- 
ment specifying the date by which repay- 
ment must be made. Nocopy of the written 
document having been furnished to the 
debtor, it was argued that the plaintiff was 
not entitled to charge any interest within the - 


‘meaning of cl. (3) of s. 39, of the U. P. Agri. 
- Relief Act. 
. Courts below had omitted to give credit for 
-the payment of Rs. 20 which the defendant 


Lastly it was urged that the 


had made to the plaintiff. 

Lam of opinion that no question of the 
exercise of a jurisdiction not vested in the 
Court below by- law, or failure to exercise 


‘jurisdiction so vested, or the exercise of juris- 
- diction illegally or with material irregula- 


rity, arose in the present case. It was open 


< to the Court below to have determined the 


question whether the receipt (Ex. 2) was a 


- written document evidencing the loan within 
the meaning of s. 39 of the U. P. Agri. Relief 
. Act.: In coming to a decision upon that ques- 
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tion it cannot be contended that the Courts 
below acted illegally or with material irregu- 
larity. In this view ofthe matter the revision 
application is incompetent and cannot be 
entertained. = - e K 


I have, however, examined the merits of 
.the case and I quite agree with the finding 
-arrived at by the Courts below that Ex. 2 is 
such a written document evidencing the loan 
'as is contemplated by s. 39, of the U. P. 
. Agri. Relief Act. Exhibit 2, the receipt, is 

drawn up on a printed form and shows that 
the defendant had receiyed Rs. 150 from the 
plaintiff in consideration of & promissory note 
which he had executed in his favour. .Upon 
a reasonable interpretation of the language 


used in the receipt it seem to me clear that. , 


the document furnishes evidence of the loan 
taken by the defendant from the plaintiff. 
Section 39, does not prescribe any particular 
.form of:a written document to evidence the 
loan. The words “written document” used 
in the section in my opinion are widé enough 
to cover any writing which would unmist&k- 
‘ably show that a loan was taken by the deb- 
‘tor, and no particular form of writing is 
necessary to evidence the transaction of the 
loan.. The intention of the section appears 
to be that loans taken by agriculturists shall 
be evidenced by a writing and should not be 
made dependent upon parole testimony. It 
is only to guard against an oral or parole 
transaction of loan that the section insists 
that the transaction shall be evidenced by a 
. document. I uphold the decision of the Courts 
-below: that Ex.2 evidences the loan by a 
- written document as required by s. 39 of 
the U. P. Agri. Relief Act. i 


As regards the other question raised, it 
appears that no plea was raised in the writ- 
ten statement, that no copy had been furnish- 
ed to the defendant and no issue was framed 
on that point. -The point has not been raised 
in the ground of revision tothis Court. Iam 
unable to entertain this plea in ‘revision at 
this late stage. Ifthe pleahad been raised 
at the proper stage in the trial Court, the 
plaintiff would have been in a position to 
produce evidence. It cannot be allowed to 
be raised at this stage now. 


As regards the last point that Rs. 20 were 
not eredited towards the account of the de- 
fendant, the plea has no substance. It is 
quite clear from the account given in the 
plaint that a credit was given to the defen- 
dant for Rs. 20 and the plaintiff relinquished 
Rs. 40 out of the total amount of Rs. 60 as 
ynterest. This plea also has no force. 
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The result is that:the application fails and 
is dismissed with costs. i . 


D. Application dismissed. 
. e A } S A 





PATNA HIGH COURT 
Special Bench Sie 
Original Title Suit No. 1 of 1941 
(Originally No. 46 of 1939) 
April 17, 1941 


Harriss, C. J., FAZL ALI AND 
MANOHAR LALL, Jd. 


Babu JHALAK PRASAD SINGH 
AND OTHERS—PLAINTIFFS 


versus 


Tur PROVINCE or BIHAR— 
f DEFENDANTS 

Bihar Agricultural Income Tax Act (VII of 1938), 
.ss. 2 (a), 3, 4—Income Tax Act (XI of 1922), s. 2 Q)— 
-Bengal Cess Act (IX of 1880), ss. 4, 41, 100, 105—Gov- 
ernment of India Act, 1935, (25 426 Geo. V, Ch. 42), 
ss. 108, 299, 109 (2) (a), 52 (2), 44 Permanent Settlement 
Regulation (I of 1793)—Bthar Act whether ultra vires 
asa whole because definition of “agricultural income” 
given in Act is wider or narrower than that given in 
Income Tax Act—Definition of ‘agricultural income” 
in Bihar Act and.Income Tax Act compared—Word 
‘local rate’ in 3,2 (1),“Encome Tax Act, if covers cess 
—Collector ‘acting under Cess Act acts as officer of 
Crown. as such and not a agent of ‘local authorities’ 


_ —Bihar Act is ultra vires only in so far as tt covers 


income from revenue free agricultural land in a 
Municipality—Income of raiyats and tenure-holders 
of revenue free land, if covered by definition of 
“agricultural income” = Regulation I of 1793, con- 
struction—Effect of —Tax under Bihar Act, if in- 
fringement of rights granted to zemindars by Perma- 
nent Settlement Regulation — Bihar Act not invalid 
due to non-compliance with s. 299, Government of India 
“Act or Para. XVIII of Instrument of Instructions— 
Regulation I of 1793 is not Act of Parliament— 
Bihar Act is not therefore invalid by reason of s. 108 
(2), Government of India Act — Bihar Agricultural 
Income Taz Act repeals by necessary implication 
provisions of Regulation I of 1793 which are incon- 
sistent with tt, oa tae Dern i 
The omission to include cl. (c) of the definition con- 
tained in the Income Tax Act in the definition contain- 
ed in the Bihar Agri. Income Tax Act cannot make the 
latter Act ultra vires: In effect the Bihar Govt. are 
proposing to tax less than they,are entitled to do. The 
reater must include the less, andif the Provincial 
ovt. are entitled to tax all agricultural income as 
defined- in s. 2 (1), Income Tax Act, then they are 
clearly entitled to tax a part only of such income. It 
“is impossible to hold that the omission to tax some forms 
of agricultural “income could render the whole of the 
Bihar Act ultra vires and of no effect. [p. 667, col. 2.) 
The word “revenue” in s.2(1), Income Tax Act is 
used to denote income pra revenue receipt as opposed 
to a. captial receipt and, therefore, covers all income 
from agricultural land other than rent. No real dis- 
tinction can be drawn between the expressions ‘rent or 
reyenye” in Income Tax Act and ‘rent or income” in- 
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Bihar Agri.: Income Tax .Act. and it cannot be said that 
.by the use of the words ‘rent or income” the Rro- 
vincial Govt. are taxing something more than is per- 
missible by the definition in the Income Tax Act. [ibid.] 

The expression “local rate” -used in Income Tax Act 
in the definition of “agricultural income” is wida, 
enough to cover cess whith is a? term used in Bihar for 
local rates levied on immovable property for the benefit 
of local authorities. Hence the addition, of the words 
“local cess” in the definition of “agricultural income” 
giyen in the Bihar -Act does not_affect the matter in any 
way and does not in any way extend the field of 
taxation. [p. 668, col. 1.] : 

Under the Ben. Cess Act, 1880, the rate of cess to be 
levied is fixed by the District Board and the proceeds 
are paid into a district fund. The assessment and 
collection of cess is however, ordinarily made by the 
Collector, and the Collector, when he performs his 
duties under the Cess Act is in no way a servant of the 
District Boards. Hedoes.notact under their supervi- 
sion but under the supervision of the higher Govt. 
authorities. Hence when the Collector performs the 


duties cast upon him by the Ben. Cess Act he performs ' 


them as Collector that is, as an officer of the Crown 
and not as an agent of the local authorities. [p. 669, 
cols. 1 & 2.) 

What s. 100 of the Ben. Cess Act empowers the 
Board of Revenue to do isto invest a person with the 
powers of a Collector under the Act. Once such a 
-person is invested with such powers, he is, as far as 
those duties are concerned, a Collector, and he per- 
forms his duties not as a servant or agent of the District 
Boards but as a Collector. Even such a person must be 
. Tegårded as a Collector and lie performs his duties as a 
Collector, that is, as an officer of the Crown as such. 
The cess in Bihar is therefore assessed and collected by 
.officéts of the Orown as such and that being so there is 
no real difference between the two definitions of the 
‘agricultural income” inthe Income Tax Act and the 
Bihar Agri. Income Tax Act as far as the assessment 
and collection of cess is concéfned. [p, 669, col. 2.] 


Revenue free agricultural land in a Municipality is 
subject to a local rate collected under a Bihar and Orissa 
Municipal Act, and, therefore, comes within the defini- 
tion given inthe Agri. Income Tax Act. As the local 
rate, however, is. collected by the servants of the 

. Municipality and not by the officers of the Crown as 
such, the income derived from such lands is not within 
the definition of agricultural income given in the Income 
Tax Act. Hence, in so far as the definition of “‘agri- 

_ cultural income” in the Bihar Agri. Income Tax Act, 
covers income from revenue free agricultural land ina 
Municipality it is ultra vires but this does not make the 
whole Act ultra vires. {zbid.] a 

[Oase-law referred to.] 

It is open to the High Court so to limit the definition 
given in the Bihar Act as to bring it within the com- 
petende of the local Legislature. [p. 671, col. 1.] 

~The income of a raiyat does not fall within s. 2 (a) 
(1) of the Bihar Agri. Income Tax Act but rather falls 
within s. 2 (a) (2) (1) of that Act. His income is derived 
from land by agriculture and clearly falls within the 
definitions given in both the Bihar Act and the Income 
Tax Act. [p. 670, col. 1.) 

The income of tenure-holders of revenue free land 
falls within the definition given in both the Bihar Agri. 
Income Tax Act and the Income Tax Act and, there- 
fore, the Bihar Agri. Income Tax Act cannot be held to 
be ultra vires upon this ground. , [p. 670, col. 2.) 


Regulation I of 1793 contains no assurance or under- 
taking tothe zemindar that he would for ever there- 
after be-immune from taxation such as that imposed by 
the Bihar Agri. Income Tax Act. The Regulation 

-merely contains an assurance that the jama or land 
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revenue payable by the zemindar would never be in- 
creased. [p. 675, col. 2.] 

The tax imposed on agricultural income by the Bihar 
Agri. Income Tax Act, 1938, is in no way an infringe- 
ment of the rights granted to zemindars by the Perma- 
125 Ind. Cas. 871 (9), 
relied on. [p. 677, col. 1.] 

The tax imposed by the Bihar Act is a tax on income 
though limited to income derived from agricultural 
sources. Itis in nosense a tax on the land or payment 
in the nature of jama becauseit is imposed on the in- 
come derived from the land and nai on the land itself, 
It cannot therefore be said that the Bihar Agri. Income 
Tax does in any way purport to affect, very or re- 
peal any provision in the Permanent Settlement Regu- 
lations particularly Ben. Regulation I of 1793. [p. 677, 
col. 2; p. 678, col, 1.) _ 

The Bihar Act cannot be held to be invalid on the 
ground of failure to comply with s. 299, Govt: of India 
Act by reason of the provisions of 5. 109 (2) (a) of that 
Act. So also it cannot be held to be invalid by reason 
of the Governor’s failure to reserve the bill as directed 
by para. XVIII of the Instrument of Instructions in 
view of s. 52 (2), Govt. of India Act. [p. 678, col. 2.] 

“ The Ben. Regulavion I of 1793 is an enactment of 
the Governor-General in Council and not an enactment of 
the Parliament in England, and hence the Bihar Agri. 
Income Tax Act, is not invalid by reason of the provi- 
sions of s, 108 (2) (a), Govt. of India Act. Jp. 680, ool. 2.] 

Fhe expression ‘“‘Governer-General’s Act in fs. 108 (2) 
(b) refers to Acts which are contemplated in s. 44, 
Govt. of India Act, 1935, that is, to Acts enacted by the 
Governor-General after the Govt. of India Act came 
into force. The Permanent Settlement Regulation was 
in no sense an Act of the Governor-General but was an 
Act of the then Governor-General in Council. That 
being so, s. 108 (2) (b), Govt. of India Act, can in no 
way render the legislation invalid. [ibid.] : 

A subsequent general Act will repeal the provisions of 
an earlier special Act if the provisions of the subse- 
quent Act are clear and unambiguous and clearly apply 
to the matters dealt with by theearlier special legisla- ' 
tion. Under the Bihar Agri. Innome Tax Act, all 
agricultural income is made taxable without distinction, 
and that being so, any protection afforded to agricul- 
tural income by any earlier Act is repealed by this sub- 
sequent Act. The Court is therefare bound to hold that 
the Bihar Agri. Income Tax Act repeals by. necessary 
implication any provision in the earlier Regulation I of 
1793 whichis inconsistent with it. 102 Ind. Cas, 845 
(10) and 84 Ind. Cas. 31 (19), referred to. [p. 281, col. 2; 
p. 782, col. 1.] = 

Sir Sultan Ahmed, Messrs. P. R. Das, M. 
N. Pal, B. €. De, P. K. Banerji, G..C. 
Das, J. M. Ghosh, H. R. Kazimi, R. J. 
Bahadur, Kalil Ahmad, A. H. ‘Akbari 


and Ujjal-N. Sinha, for the Plaintiffs. 


The Advocate-General and Mr. Phulan 
Prasad Verma, for the Defendants. 

Harries, C. J.—The plaintiffs. are zamin- 
dars holding a permanently setlled estate in 
the District of Patna in this Province. 

On March 17, 1939, a notice was served on 
them by the Agricultural Income-tax Autho- 
rities of this province under s. 17 (2) and 
other sections of the -Bihar Agri. Income 
Tax Act calling upon them to make a return 
of their agricultural income for the previous 
year to enable an assessment to agricultural 
income-tax to be made. The plaintiffs have 
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‘declined to make such a ‘return and claim 
that the provincial Agricultural . Income-tax 
Authorities have no-power to call for such a 
return. The present suit -has been filed 
claiming declaratory relief to that effect. 

The suit was originally instituted in the 
Court of the First Subordinate Judge, Patna. 
The points involved are difficult and of very 
great importance and with the consent of 
all the parties the case was transferred to 
this Court for hearing.and disposal. In view 
of the importance of the case to all persons 
interested in agriculture in this ‘Province, 
this Special Bench has been, constituted to 
hear the matter. 


In para. lof the plaint it is stated that 
the plaintiffs are zamindars holding a per- 
manently settled estate. Then follow a 
number of paragraphs purporting to des- 
cribe the position of zamindars before and 


ft ion . 
alter the Permanent Settlement Regulation : They deny that 


(Regn. I of 1793). In para. 6 it is said that 
the Permanent Settlement Regulation is an 
Act of Parliament, and in para. 7 itis 
pleaded that as the Bihar Agri. Income Tax 
Act is repugnant to a Governor-General’s 
Act or a Parliamentary Statute and purports 
to alter the character of the Permanent Set- 
tlement the’previous sanction of the Governor- 
General was necessary to the introduction of 
the bill in the Legislature and further that 
the bill should have been reserved for signi- 
fication of His Majesty’s pleasure. In para..8 
it is stated that the Bihar Agri. Income Tak 
Act directly infringes the rights granted by 


Regn. I of 1793 and as it repeals either. 


directly or indirectly such regulation it is 
ultra vires. In para. 9 it is pleaded that the 
Bihar Agri. Income Tax Act is ultra vires 
as the previous sanction of the Governor 
under s. 299, Govt. of India Act, 1935, and 
of the Governor-General under s. 108 (2) (b) 
of that Act was not obtained before the in- 
troduction of the bill before the local legisla- 
ture: In para. 10 it is stated thatthe powers 
given in Art. 41, List II, Seventh Schedule, 
Govt. of India Act, 1935, enable the Provin- 
cial Govt. only to-tax agricultural income 
from estates other than those. permanently 
settled. In para. 11 the fact that a return 
was demanded from them by the Income-tax 
Authorities is stated, and in para. 14 itis said 
that the necessary notice under s. 80, Civil 
P. ©., was served on April 18, 1939, on the 
defendants, the Provincial Govt. through the 
Collector of Patna. The reliefseclaimed by 


the plaintiffs are as follows :— : 

“(i) That.the Court be pleased: to declare that the 
Provincial Legislature of Bihar has or-had‘no jurisdic- 
tion to enact the Bihar Agri. Income Tax Act (Act VII 


JHALAK PRASAD SINGH V. PROVINCE OF:BIHAR (PAT.) 


665 


- of 1938) and the Bihar ‘‘Agricultural’’ (Amendment) Act 

(Agt V of 1939) imposing agricultural tax on estates- 
settled under Permanent Settlement Regn. I of 1793- 
so long as the said Regulation stands unrepealed. 
(ii) “That the Court ‘be further pleased to dedlare- 
ethat the Behar Agri. Income Tax (Amendment) Act 
(Act V of 1939) being’ repugnant to the Permanent 
Settlement Regn. I of 1793 {nd other cognate regula- 
tions of 1793 and to other existing Indien Laws. 
are ultra vires of the Provincial Legislature in that 
they seek to impose agricultural taxon permanently 
settled estates and are not’ binding on and wholly 
ineffective against the plaintiffs or other estates andi 
that any act done under these acts by any officer 
including the issuing of and serving of notice on 
plaintiffs under ss. 17 (2) and 30 of Act VII of 1938 
and also assessment of agricultural income-tax, as. 
aforesaid is without jurisdiction, illegal invalid and 
ineffective. (iii) That the Court be pleased to grant 
the plaintiffs any other relief to which they in the- 
opinion of the Court, be entitled to get.” 


The defendants in their written statement 
deny the plaintiffs’ allegations and plead’ 
that the Act was validly enacted under the- 
provisions of the Govt. of India Act, 1935. 
it affects. in any way 
the terms of the Permanent Settlement 
Regulation and plead that the plaintiffs. 
were rightly called upon under the pro- 
visions of the Bihar Agri. Income Tax Act. 
to render a return of their income for the 
previous year for the purposes of assessment 
to Agricultural Income-tax. The defendants 
-deny that the plaintiffs are entitled to any 
relief whatsoever. Certain other pleas were- 
taken in the written gtatement, but as those- 
pleas were not pressed before us it is un-- 
necessary to set them out in this judgment. 


In the Court of the Subordinate J udge the- 


following issues were framed :— 

“1. Is the suit as framed maintainable ? N 

2. Is the suit bad for any want of or defect in the- 
notice under s. 80, Civil P. C.? i 

3. Does the impunged Acts require the previous- 
sanctions o the Governor and the Governor-General. 
under ss. 299 (3) and 108 (2). of the Govt. of India 
Act, 1935, or should they have been reserved for- 
the signification of His Majesty’s pleasure under the 
said Act? Was the previous sanction and approval. 
of the Governor obtained ? i 

4. Were the impugued Acts illegal, inoperative, re-- 
pugnant and ‘ultra vires? 4 

5. Can the impugned Acts be questioned in the- 
Civil Court. ?. ` 

6. Does Art, 41 in List II of the Govt. of India. 
Act, 1935, empower the Provincial Legislature to. 
make laws with respect to faxes on agricultural. 
income arising out of estates settted under Regn. I 
of 1793 and other cognate regulations? 

7. Are the impugned Acts an invasion on the 
rights of the landlords under tne Permanent Settle- 
ment? If so, arethey ultra vires of the Provincial. 
Legislatures ? 

8. Whether the notices and the assessment under 
the impugned Acts are legal; operative and binding on. 


the plaintiffs ? 
9...Does the Permanent Settlement create a. 
-new right or merely recognise a pre-existing. 


tight ? 
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10.... What other relief, if any, the plaintiffs are entitl- 
ed to 2% | 


No evidence was called at the hearing of 
“the suit as the defendants through the Advo- 
cate-General admitted that the plaintiffs 
-were holders of a permatently settled estate 
“in this Province ahd that they had been 
served with a notice by the; Agracultural In- 
come-tax Authorities calling upon them to 
make a return of their income under the 
_Act.-- It was conceded that no such re- 
‘turn had been made and the defendants 
further admitted thata valid notice under 
s. 80, Civil P. C., had been served upon.them 
through the Collector of Patna as alleged by 
the plaintiffs. It is common ground that the 
plaintiffs’ estate is a revenue paying one. No 


questions of act are, therefore, involved in 


this suit and the questions to be decided are 
pure questions of law. I shall now deal with 
the issues raised in the case : 


Issue No: 1.—It was not contended on be- 
half of the defendants that the suit was not 
maintainable in its present form and that 
being so this issue must be decided in favour 
of the plaintiffs. 

Issue No. 2.—The defendants now admit 
receipt of the notice in question and, there- 
fore, this issue must be decided in favour of 
the plaintiffs. cate ate 

Issue No. 5.—The defendants did not con- 

- tend that the validity of the Bihar Agri. In- 
come Tax Act could Not be questioned in a 
Civil Court and, therefore, this issue is decid- 
edin favour of the plaintiffs. 

Issues Nos. 3, 4, 6, 7,8, 9 and 10.—These 
issues raise the questions involved in the 
case and the contentions of the plaintiffs can 
be shortly summarised as follows :— 

(1) The whole of the Bihar Agri. Income 
Tax Act, 1938, is ultra vires and*not bind- 
ing oh the plaintiffs by reason of the fact 
that it purports to tax a wider range of in- 
come tax than is permissible under the 

_powers given to the Provincial Legislature 
by the Govt. of India Act, 1935, and further 
because it does not tax all agricultural in- 
ae as defined in the Govt. of India Act, 

_(2) The said Act purports to deal with 
rights and privileges relating to land reve- 
nue and repeals or modifies the terms of the 
Permanent: Settlement and as the previous 

:sanction of the Governor was not obtained to 
the introduction of the bill as required by 
:5. 299, Govt. of India Act, the Act was not 

-validly enacted and is mot binding on the 

‘plaintiffs. Further, the bill was not validly 

-enacted as it was not reserved for the consi- 

-deration of the Governor-General as required 


JHALAK- PRASAD SINGH V. PROVINCE OF BIHAR (PAT) 


194 LC 


by the Instrument of Instructions isstied.to 
the Governor of the Province. 

(3) The said Act purports to repeal or 
modify the Permanent Settlement Regula- 

*tions and in particular Regn. I of 1793 which 
is a Act of Parliament or a Governor-Gene- 
rals Act. Thesaid Act was not validly en- 
acted by reason of the fact that the previous 
saction of the Goverfior-General was not 
obtained for the introduction of the bill as 
reni zeg by s. 108 (2), Govt. of India Act, 
1935. : 

(4) Even assuming the said Act to be 
validly enacted it does not .on its true con- 
struction purport to tax agricultural income 
derived from permanently settled estates. 
The Bihar Agri. Income Tax Act isa Gene- 
ral Act whereas the Regn. I of 1793 is a 
special Act and the former should not be 
‘held to repeal any provisions in the latter. 


The plaintiffs’ first contention is that the 
whole of the Bihar Agri. Income Tax Act of 
1938 and the Amending Act of 1939 are 
ultra vires the powers of the Provincial Le- 
gislature because they purport to tax a wider 
range of income than is permissible under 
the powers granted to Provincial Govts. by 
the Govt. of India Act, 1935. The Bihar Agri. 

Income Tax Act, 1938, purports to define 
“agricutural income” and it is contended 
that the definition contained in the Act is 
too wide and consequently the whole Act 
which deals with taxation of such income 1s 
ultra vires null and void and of no effect. 

The power to impose a tax on agricultural 
income is given to the Provincial Govt. by 
s. 100, and Art. 41, List II, Seventh Schedule 

. Govt. of India Act. Section 100 (3), Govt. of 
India Act isin these terms : PRAN ; 

“Subject to the two preceding sub-sections, the Pro- 
vincial Legislatures has,and the Federal Legislature 
has not, power to make laws for a province or any part 
thereof with respect toany of the matters enumerated 
in List II, in thesaid schedule (hereinafter called the 

. Provincial Legislature List.’’) 


The schedule referred to is the Seventh 
Schedule of the Act. Article 41, List II, 
Seventh Schedule of the Act empower a Pro- 
vincial Govt. to-impose “Taxes on Agricul- 
tural Income..’ 

Section 311 (2), Govt. of India Act, 1935, 
provides that unless the context otherwise re- 
quires the expression “agricultural income” 
means agricultural income as defined for the 
purposes ofthe enactments relating to Indian 
income-tax.:: In the Indian Income Tax Act 
which relates to Indianincome-tax the phrase 
“agricultural income*is-defined in s. 2 (1), 
of the Act. The:definition is as follows: 

‘(a) ‘Agricultural income’ means any rent or revenue 
derived from land which is-used for agricultural purpose 
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and is either assessed to land revenne in ‘British India 
or subject to alocal rate assessed and collected by offi- 
cers ofthe Crown as such : 

(b) Any income derived from such land by (4) agricul- 
ture, or (44) the performance by a cultivator or recei-e 
ver of rent- in-kind of any process ordinarily em loyed” 
by a cultivator or receiver of rent-in-kind to render the 
produce raised or received by him fit to be taken to 
market, or (zz) the sale by a cultivator or receiver of 
-rent- in-kind of the produce raised or received by him, 
in respect of which no process has been performed 
aan than a process of the nature described in sub-cl. 

ii 
(e) any income derived from any building owned and 
occupied by the receiver of the rent or revenue of any 
such land, or occupied by the cultivator, or the recei- 
ver of rent-in-kind, ofany land with respect to which, 
or the produce of which, any operation mentioned in 

sub-cls. (iz) and (iit) of ‘el. (b) is carried on : 

_Provided that the building ison or in the immediate 
vicinity of the land, and is a building which the recei- 
ver of the rent or revenue or the cultivator or the 
receiver of the rent-in-kind by reason of his connection 
with the land, requires as dwelling house, or as a store- 
house, or other out-building.”” = op 

Section 110 (b) (44) prohibits a Provincial 
‘Legislature except in so far as is expressly 
permitted by any subsequent provisions of 
the Govt. of India Act, 1935, to make ary 
law amending any provision of the said Act. 
In the Bihar Agri. Income Tax Act, 1938, 
agricultural income is defined ins. 2 (a), ss. 3 
and 4 charge agricultural income derived 
from land in Bihar to agricultural income- 
tax, By s. 5, however, incomes not exceeding 
Rs. 5,000 are exempted. Sections 6 and 7 
deal with modes of determining agricultural 
income, and s. 17 requires persons to render 
~a return of their agricultural income. Section 


18, deals with assessment to tax, and by s. 31 < 


the tax assessed is made payable by the as- 
sessee in four instalments. Other sections 
deal with matters which are incidental to the 
assessment and collection of the tax which 
are not material for the purposes of this 
judgment. h , 
“Agricultural income” is defined in the 
Bihar Agri. Income Tax Acti in s. 2 (a) which 


is in these terms :— 

“ ‘Agricultural income’ means— - 

(1) any rent or income derived from land which is 
used for agriċultural purposes, and is either asseesed to 
land revenue in Bihar or subject toa local cess or rate 
assessed and collected under any Ben. Act or under 
any Bihar and Orissa Act orunder any Bihar Act; (2) 
any income derived from such land by (t) agriculture, 
or (ii) the performance by a cultivator or receiver of 
rent-in-kind of any process ordinarily employed by a 
cultivator or receiver of rent-in-kind to render the 
produce raised or received by him fit to be taken to 
market, or (ièi) the sale by a cultivator or receiver of 
rent-in-kind of the produce raised or reéeived by him, 
in respect of which no process has been-performed other 
than a process of the nature described i in, sub-el. (24);” 

It will be noted, win: the first “place, that 
cl. (e), of the definitions st c ‘agricultural in- 
come” contained’ in the Indian Income Tax 


Act is entirely omitted from the Bihar Agri. 


. 
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Income Tax Act, and it- was.contended that 
sugh omission rendered the whole of the Act 
ultra vires. . It was urged that the Provin- 
cial Govt. could only tax agricultural income 
as defined Sn the Indian Income Tax Act and 
as they had not purportedsto do so the Act was 
ultra vires., In my view the. omission to in- 
clude cl. (e) of the definition contained in thé 
Indian Income Tax Act in the definition coh- 
tained in the Bihar Agri. Income Tax Act 
cannot -possibly make the latter-Act ultra 
vires. In effect the Bihar Govt. are propcs- 
ing to tax less than they are entitled to do. 
The greater-must include the less, and if the 


.Provincial Govt. are entitled to tax all agri- 


cultural income as defined in s. 2 (1), Indian 
Income Tax Act, then they are clearly. entitl, 
ed to tax a part only of such income. It is 


‘impossible to hold that the omission to tax 


some -forms of agricultural income could 
render the whole of-the Bihar Act ultra vires 


-and of no effect. - 


In the Indian Tncomé Tax ‘Act definition 


the words used are: 


‘ ‘Agricultural income’ means (a) any rent or revenue 
sci from land which is used for agricultural pur- 


nTn the Bihar Agri. Income Tax Act, the 


‘words used are: 


“ ‘Agricultural income’ means any rent or income 
derived from land which is used for agricultural pur- 
OSES. ce reccccccccccersccecs 
ki _It was argued that there was some difference 
in this part ofthe définition, though it was 
not stated with any clearness as to what that 
distinction. was. ._In. my view the word 
“revenue” in the Indian Income Tax Act is 


“used to denote income ora revenue receipt 


as opposed to.a capital receipt, and, ‘therefore, 
covers all income from agricultural land 
other than rent.’ No real distinction can be 
drawn between the expressions “rent or 
revenue” and ‘‘rent or income”, andin my 
view it cannot be said that by the use of the 
words ‘rent or income” the Provincial Govt. 
are taxing something more than is permis- 
sible by the definition in the Indian Income 
Tax Act. 

In the definition in the Bihar Agri. Income 
Tax Act the word “Bihar” is substituted for 
the expression ‘‘British India” which appears 
in the definition in the Indian Income Tax 
Act. This alteration was, of course, neces- 
sary to limit the application of the Provincial 
Act to this province and can in no way affect 
the validity of the Act. . 

It was next urged that there was a material | 
difference in the. two definitions in that the 
Bihar Agri. Income Tax Act purported to tax 
income from land which is either assessed to 
land revenue -or subject toa local cess or 
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rate assessed or collected under any Bengal 
Act or under any Bihar and Orissa Act or 
under any Bihar Act, whereas the Govt. of 
India “Act only permitted taxatięn of agri- 
cultural ‘income ab defned in the Indian 
Income Tax Act, namely income from agri- 
cultural land which is either assessed to land 
Tevenue ‘or subject to local rate assessed 
and collected by officers of the Crown as 
such. 
_ In- the definition of “agricultural income” 
in the Indian Income Tax Act the land must 
be assessed to land revenue or must be 
subject to a local rate, whereas in the defini- 
tion’ in the Bihar Act the land may be either 
assessed to land revenue or subject to a local 
cess or rate. In my judgment the addition 
of the'word “cess” in the definition in the 
Bihar Act‘does not widen the range of income 
taxable. The expression “local rate” is wide 
enough to’cover cess which is a term used 
in this -province for local rates levied on 
immovable property for the benefit of local 
authorities. That being so, the addition of 
the words “local cess” in the definition of 
agricultural income” given in the Bihar 
Act does not „affect the matter in any way 
and does not in any way extend the field of 


taxation. 


A more substantial point urged on behalf of 
the plaintiffs is that income from revenue free 
agricultural lands may be taxable under the 
Bihar Agri. Income Tax Act though such 
would not be “agricultural income within the 
‘definition given in the Indian Income Tax 
Act. Under the Indian Income Tax Act income 
from revenue free agricultural land can only 
be regarded as “agricultural income” if the 
land is subject toa local rate assessed and 
collected by officers of the Crown as such, 
whereas under the Bihar Act income from 
revenue free agricultural land would be 
agricultural income if it was derived from 
land subject toa local rate or cess assessed 
, and collected under the provisions of certain 

f local acts, no matter how such local rate or 
cess was assessed or- collected or by whom. 
In other words, in the definition, contained 
in the Indian Ingome Tax Act the local rate 
must be assessed and collected by officers of 
the Crown as such, whereas under the Bihar 
Act the local rate or cess may be assessed 
or collected by persons other than officers 
of the Crown. It is said that cess in this 
province is not assessed and collected ‘by 
officers of the Crown as such. 

As I have stated earlier, the lands in this 
case are revenue paying lands and are 
clearly within both the definitions; but it is 
contended that ifit is established that the 


JHALAK PRASAD SINGH V. PROVINCE OF BIHAR (PAT) 


19410 


definition in the Bihar Act is wider than that 
given in the Indian Income Tax Act, the 
whole Act must be declared ultra vires and, 
etherefore, would not be applicable even to 
this case where the lands are revenue paying 
lands. 

In order to ascertain whether definition 
of “agricultural income” in the Bihar Agri. 
Income Tax Act is wider in itsscope than 
that given in the Indian Income Tax Act, it 
will be necessary shortly to consider the pro- 
visions of the Cess Act (Ben. Act IX of 
1880) under which local cess is collected in 
‘this province. If under the provisions of that 
Act local cess is assessed and collected by 
officers of the Crown as such, then there 
“would be no material difference between 
the two definitions. Section 5 of the Cess 
Act makes all immovable property in the 
province liable toa local cess. Part II of 
the Act deals with the mode of assessment. 
By s.‘12 the Board of Revenue may order a 
valuation or re-valuation of property and then 
follow provisions as to returns to be rendered 
by holders of such immovable property. If 
returns are not furnished, the Collector is 
required under s. 21 of the Act to make 
such valuation. Where returns are untrue 
or incorrect the Collector can value under 
s. 22 and may recover the expenses ofsuch 
valuation under s. 23. Sections 24 and 25 
et seq further deal with the Collector’s 
powers in relation to valuation and by 
s. 37 the Collector may reduce a valuation 
and make a valuation and assess and levy 
cess upon any estate or tenure which for 
any reason whatever has been omitted from 
the valuations and assessments for the time 
being in force or which was not in existence 
when such valuation or assessment was 
made. : 

Chapter III of Part II of the Act deals 
with the rate and levy of cess. Section 38 
provides that the local cess shall be levied 
at such rate as may be determined.for such 
year by the District Board, ands: 40 pro- 
vides for the publication of the rate and the 
levying of the cess. 

By the terms of this section it is clear that 
this duty devolves upon the Collector. Sec- 
tion 41 deals with payment of cess by holders 
of estates. Section 98 provides that every 
amount due or which may be due to the 
Collector under the provisions of the Act in 
respect of any arrears of cessmay be realized 
by such Cqllector in the manner provided for 
-the realisation of a public demand. < 

Section 4 defines “Collector” and the term 
includes any person specially invested with 
-the powers of a-Collector for the purposes of 
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this Act. By s. 100 the Board of Revenue may 
at any time invest any person with the powers- 
of a Collector under the Act such powers to 
be exercised by such person under the control 
or supervision of the Collector or indepen-* 
dently of such control and supervision, as the 
Board of Revenue shall direct. 


Section 9 of the Act provides that the 
proceeds of the local cess in each’ district 
shall be paid into the district fund of the 
district, and “district fund” is defined in 
s. 4 as meaning the fund formed under 
s. 52 of the Ben. Local Self-Govt; Act of 
1885. 


From these provisions it is clear'that the 
rate of cess to be levied is fixed by ‘the Dis- 
trict Board and the proceeds are paid 
into a district fund. It is, however, clear 
that the assessment and collection of cess is 
ordinarily made by the Collector, and it is 
conceded that a Collector is an officer of the 
Crown. It is, however, urged that when the 
Collector is acting under the Cess Act hg is 
not acting as an officer of the Crown but as 
an officer or servant of the District Board. 
What he collects he pays not into any Crown 
or Govt. fund but into the district fund, 
and that being so, it is urged that he is 
acting not as a Collector and not as an 
officer of the Crown as such but as an officer 
of the local authorities. In my judgment, 
however, the Collector, when he performs , 
his duties under the Cess Act isin no way a 
servant of the District Boards. All the latter 
have to dois:to determine the rate of cess, 
and when once that is done they appear to 
‘have nothing further to do with the matter. 
Questions of valuation, assessment and 
collection are matters entirely for; the Col- 
lector, and the act makes him in no way 
responsible to the District Boatds. He 
does not act under their supervision but 
under the supervision of the higher Govt. 
authorities: see s. 105 (b). This sub-section 
“places the Collecter under the supervision 
of the Commissioner and the Board of 
Revenue. There appears to be noidefinition 
of the expression “officer of the Crown”, but 
that expression- as used in the Indian Income 
Tax Act clearly covers a Collector. The latter 
isin one sense an officer of the Provincial 
Govt., but there can be no doubt that in 
India he is also an “‘officer of the Crown.” 
Under the present administration at least all 
the senior “Officers of Govt.” are “‘officers 
of the Crown” as. that expression,is under- 

-swodin this country. In my judgment when 
the Collector performs the duties. cast upon 
him by the Cess Act he performs them as 
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Collector that is, as an officer of the Crown 
ang not as an agent of the local authorities. 

The Act, however, does provide that per- 
sons other than Collectors can; perform the 
duties of. Collector under the Act Bec- 
tion 100 empowers e the ‘Board of Revenue 
at any time to invest any person with the 
powers of-ae Collector under Part II of the 
Act which includes powers of assessing and 
collecting cess, such persons, it is said, can- 
not possibly be officers of the Crown and 
are not acting as such when performing their 
duties under the Act. Whats. 100 ofthe Act 
empowers the Board of Revenue to do is to 
invest a person with the powers ofa Collec. 
tor under the Act. Once such a person is 
invested with such powers, he is, as far as 
those duties are concerned, a Collector, and 
he performs his duties not as a servent or 
agent of the District Boards but as a Collec- 
tor. In my view, even such a person in- 
vested by the Board of Revenue must be 
regarded as a Collector and he performs his 
duties as a Collector, that is, as an officer of 
the Crown as such. That being so, it ap- 
pears tome that cess in this province is 
assessed and collected by officers of the 
Crown as such and that being so there is no 
real difference between the two definitions 
as far as the assessment and collection of 
cess is concerned. 

Cess, however, is not payable in respect 
of any estate -withinethe limits of a munici- 
pality—see the present proviso to s. 2 of the 
Cess Act. Such lands however are assessed 
to local rates—see s. 98 and the following 
sections of the Bihar and Orissa Municipal 
Act (Act VII of 1922). These rates are not 
collected by the Collector but are collected 
by officers orservants of the municipality— 
see s. 120 and the following sections of the 
Bihar and Orissa Municipal Act. It is, there- 
fore, contended, that the definition of “agri- 
cultural income” in the Bihar Agri. Income 
Tax Act covers income from revenue-free 
agricultural land in a municipality, whereas 
the definition in the Indian Income Tax Act 
does not. This contention is well-founded. 
Revenue free agricultural land in a muni- 
cipality is subject to a local rate collected 
under a Bihar and Orfssa Act, and, there- 
fore, comes within the definition given in 
the Agri. Income Tax Act. As the local 
rate, however, is collected by the servants 
of the municipality and by the officers of the 
Crown as such, the income derived from 
such lands is not within the definition of 
agricultural incbme given in the Indian In- 
come Tax Act. 

No evidence has been led before us with 
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a view to showing that there is any reve- 
nue free agricultural land within munki- 
palities in this Province though doubtless 
there must be such land. However, the 
income’ arising from such landè must bes 
small, and it seems clear that the framers 
of the’ definition in the Bihar Agri. Income 
Tax Act have overlooked this matter. 

As the -definition of the “agricultural 

income” given in the Bihar Agri. Income 
Tax Act may include income which is not 
included in the expression “agricultural in- 
come” as defined by the Indian Income Tax 
Act, it is argued that the whole of the Bihar 
Agri. Income Tax Act is ultra vires and, 
therefore, not binding upon the plaintiffs 
who are themselves clearly within both 
definitions as they pay revenue for their 
lands. : 
“It was also contended on behalf of the 
plaintiffs that the Act was ultra vires be- 
cause it purported to tax the agricultural 
income of tenure-holders and raiyats of 
revenue free lands upon which cess was 
payable. It was urged that such income 
did not fall within the ambit of the defini- 
tion of “agricultural income” in the Indian 
Income Tax Act but that it was within the 
definition of'such income given in the Bihar 
Agri. Income Tax Act. The argument was 
that tenure-holders and raiyats of revenue 
free lands pay cess not to the Collector 
but to the person from Whom they hold their 
interests. ` : 

Section 41, Cess Act, makes - tenure-hol- 
ders and raiyats liable to pay cess but in 
their case the cessis not collected by the 
Collector but is payable by the tenure-hol- 
der to the proprietor and by the raiyat to 
the proprietor or tenure-holder as the case 
may be. Such cess, therefore, cane be said 
to be assessed and collected under a Ben. 
Act, but it cannot be said to be cess collect- 
‘ed by an officer of the Crown as such. 
‘That being so, it is contended that agricul- 
‘tural income of such tenure-holders and rai- 
‘yats is taxable under the Bihar Agri. Income 
‘Tax Act though such income is not within 
‘the definition given in the Govt. of India 
Act, 1935, and the Indian Income Tax Act. 

- The income of a raiyat does not fall natur- 
ally within s. 2 (a)(1) of the Bihar Agri. 
Income Tax Act but rather falls within s. 2 
(1) (a) (2) of that Act. His income is deriv- 
‘ed from land by agriculture and clearly 
ee within the definitions given in both 

cts. ` 2 i 
` A tenure-holder of revenue free land not 
himself cultivating lands does derive in- 
come from land used for agriculture upon 
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which cess is payableby the proprietor and 
that vessis assessed and collected by the 
Collector who is an officer of the Crown, 
wend, as I have already held, it is assessed 
and collected by the Collector as such. 
Therefore, income of tenure-holders of reve- 
nue free land falls within the definition 
given in both the Bihar Agri. Income Tax 
Act and the Indian Income Tax Act and, 
therefore, the Bihar Agri. Income Tax Act 
cannot possibly be held to be ultra vires 
upon this ground. . 

The only instance, therefore, where the 
Bihar Agri. Income Tax Act taxes income 
not within the definition of agricultural 
income given in the Indian Income Tax Act 
is in the case of revenue free lands in a 
municipality. Can this render the whole 


. Act ultra vires? As I. have stated, there 


can be but little of such income, but that 
is said to be wholly immaterial. -The defi- 
nition of “agricultural income” it is argued, 
permeats ‘the whole Act affects all its pro- 
vigions. Itis contended that it is impossi- 
ble to separate such part of the definition in 
the Bihar Act as offends against the provi- 
sions of the Govt. of India Act, 1935, from 
the remainder and that being so the whole 
Act must be held to be ultra vires. The 
Court, it is urged, cannot substitute the 
definition of “agricultural income” given in 
the Indian Income Act for that given in the 
Bihar Act, as, such definition was never made 
part of the Act by the Local Legislature 
and was never assented by the Governor. 
The definition of “agricultural income” is so 
inextricably mixed up with the other pro- 
visions of the Actthat is impossible to sever 
the offending portion of the definition, and 
that being so, the whole Act must be dec- 
lared ultra vires. 

Reliance was placed on two recent cases 
of the Privy Council, the first of which is 
Attorney General .of Canada v. Attorney- 
General for Ontario (1), in which it was 
held that the Employment and Social Insur- 
ance Act, 1935, of the Parliament of Canada, 
which in substance provided for a system 
of compulsory unemployment insurance 
throughout Canada, was ultra vires of the 
Dominion Parliament. In pith and sub- 
stance the Act was an Insurance Act affect- 
ing the civil rights of employers and em- 
ployéd in each province and was accord- 
ingly within the exclusive competence of 
the Provincial: Legislature under s. 92, 


. head 13, of tie British North America Act, 


(1) (1937) A C 355; 168 Ind. Cas. 316; AIR 1937 
P C89; 9R PO 272; 106 L J PC 37; 156L T 307; 81 
5 J 215; 53 T L R 332 (P O). ; 
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1867-Avhich- provided that, ‘in each Province’. 


the Legislature-may exclusively make laws. ` 
in relation to...(13) Property and civil rights . 
in the Province’. It was held that the “Act, 
was ultra vires by reason of the fact that” 


the other’ parts of the Act were so inextri- . 


cably mixed up with the insurance ` provi- 
sions of ‘Part III that it was impossible to 
sever them. 

The other case yelied upon by the plaint- 
iffs was Attorney-Generat for British 
Colunibia v. Attorney-General of Canada. 
(2), in which it was also held that the offend- 
ing portion of the Natural Products Mar- 
ketting Act, 1934, as amended by the Natu-- 
ral. Products - Marketting Act, 1935, was so 
inextricably interwoven with the other por- 
tions of the Act that the whole Act must 
be- held te be ultra vires. 

Iu my view, however, it is possible in the 
present case to hold that the Bihar Agri. 
Income Tax Act, in so far asit taxes agri- 
cultural income falling within the definition 
given in the- Indian Income Tax Act, Js 
intra vires and only ultra vires in so far as 
it taxes income which -falls outside the defi- 
nition of “agricultural income” given in the 
Act. -It is in my judgment, open to this 
Court so-to limit the definition given in the 
Bihar- Act as to. bring it within ‘the compe- 
tence of the local Legislature. 

In Macleod v. Attorney-General for New 
South Wales (3), their ‘Lordships of the 
Privy Council construed a definition of 


“bigamy” -given in s. 54 of the Criminal Law - 


Amendment Act, 1883,.so as to bring the 
Act within the competence of the New 
South Wales Legislature. -Section 54 ‘of the 
Criminal Law Amendment Act, 1883, enact- 
ed that i 

‘Whosoever being married marries another person 
during the life of the former'husband or wife, where- 
soever such second marriage takes place, shall be 
liable to penal servitude for seven years.’ 

Their Lordships held that these. words 
must be intended to apply to those actually 
within the jurisdiction of -the Legislature, 
and consequently that there was no jurisdic- 
tion in:the Colony to try the appellant for 
the offence of bigamy alleged to have been 
committed in the United States. Their Lord- 
ships construed the words “whosoever being 
married” as meaning “whosoever being mar- 
“ried, and who is amenable at the time of 
the ‘offence committed, to. the jurisdiction of | 
the Colony of New- South Wales” and con- 
strued ' ‘‘wheresoever’”’ as meaning ‘“‘where- 

(2) (1937) A C 377; 168 Ind. Cas. %0;.A IR 1937 
GP 093; 106 L J. P C. 64: 815 J- 235; 53 T L.R 330; 
9RP [6 347. 

’ (3) dean A’ 455; 60 L IPO 55; 651. T “31; 17 
Cox. CC 3 
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soever™ in this: Colony the > “offence: is com- 
mifted”. 

The Advocate Goneril T ‘appeared for 
‘the Province also relied :on Great, Wt 
Saddlery. Co. v.-The- King (4) and the New 
Castle and: Humber River Steamship Co.. 
Ltd. v. Attor ney-General for the Com- 
monwealth°(5) in which it was held’ that 
-~ when the offending portions of an Act were 
severable only such portions should be held 
to be ultra vires and. the remainder of the- 
Act should be held to be intra vires. 

Further, it seems.clear from a recent deci- 
sion of the Federal Court that in a case such. 
as the-present one “the whole ‘Act Should not: 
be held to be-ultra vires. In Subrahamanyan 
Chettiar v..Muthuswamy -Goundan, (6) the- 
question ardse whether the, Mad. Agri. 
Relief Act, 1938, was ultra vires the powers. 
of the Provincial Legislature. By the terms 
of that section the: Courts were entitled to: 
interfere -with and. reduce interest on loans. 
granted to agriculturists.: It was contended 
that the Act was ultra vires by reason of the 
fact that it empowered Courts to reduce in- 
terest on bills of exchange and promissory’ 
notes which were subjects in the Federal list 
and which could not be affected in any way 
by legislation of a Provincial Legislature, 
The Federal Court (Sulaiman, J. dissenting). 
held that on the facts of that particular case. 
the question whether the Act was wltra 
vires or not did notarise. Sulaiman, J., 
however, held that the Act was ultra vires 
in so far ds it purported to deal with inter-. 
est on negotiable instruments but only to 
The Act applied to all debts 
payable by an agriculturist and “debt” was 
defined as meaning any liability in cash or 
kind, -whether secured -or unsecured, due- 
from’ an Agriculturist, whether payable under 
a decree or order of a Civil or Revenue 
The definition of debt 
“was wide enough to cover debts due on negoti- - 
able instruments, and Sulaiman, J. was of 
opinion ‘that in so faras it dealt with such. 
debts the Act was ultra vires but only to. 
that extent. .Varadachariar, J., though he 
held that the point did not strictly arise,. 


“observed at p. 1927 . 


“The argument of total invalidity’ need not be dealt 


with. at any length, not only because it was not seriously- 


(9 1921) 2A C91; s0L J P C 102; 125 L T 136; 37 


G R N LR 357. | 
(6) 22 P.L T 155; 192 Ind. Cas. 225:-A IR 194 


HIF C 
47; 53L W 109; 13R F C47; 1941- OLR157;7BR 
523; 1941 M W N 100; 46 OWN F C1; (1941) 1M ILJ 
1 Sup; 1941 O W N 425; BCLI ‘1; 1941 RD 205; 3. 


E'L J 157 (183) (F O). 
“Page of 22 P, L. T. Ea] 
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pressed, but also because there-is‘littls force init. If 
-an epactment deals in part with matters beyond the 
-competence of the Legislature’ which-enacted it, it must 
peaweld to be wholly invalid only in cases which the 


"+ yglid and invalid provisions are insepérably intermixed ` `, 


. -or the ` innocent ' provisions are mérely andillary to 
. offending provisions. This canfok be said to be the 
„position in the, present case. , Further, as there is no 
provision in the Act dealing in terms wih negotiable - 
instruments, any objection based on the wide scope of the 


Acfmay be obviated by so interpreting the general © 
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KN 
does cover. some income not falling within .’ 


the definition of “agricultral income” in the 
Indian Income Tax Act. 


ing, permanently settled ‘estates and in 
the. alternative it was argued that if the Act 


„ The next contention urged by the plain- 

thee “tiffs ‘was that the Bihar Agri.’ Income Tax ; 
Act; 1988, was ultra. vires in so far asit pur- = 
ported,*to tax income of zamindars hold, . 


terms used in, the Act asto limit them tocases with jig not ulra- vires it should be held that on `’ 


„which alone the Legislature was competent to deal.” 


+..3 From these observations it would appear 


-* “that Varadachariar, J. would also 
prepared to hold that even if the provisions 
of the Mad. Agri. Relief Act dealt with 
‘matters upon which the Provincial Legis- 
lature could not legislate, nevertheless the 
whole Act would not be invalid upon that 
ground. The.Act ‘would only be ultra vires 
in so far as it purported to deal with matters 

outside the jurisdiction of the Provincial 
Legislature:  : 

In Shyama Kant Lal v. Rambhajan Singh 

- (7) Sulaiman, J. observed :— 

Ta It isa well-established principle that ifthe invalid 


- part of an Act is really separate in its operation from 
‘other parts and the rest are not inseverably connected. 


have been’ 


its true construction it did not tax income of 
zamindars holding permanently settled 


estatés -but only the income’ of zamindars.~ 


holding estates temporarily settled. Shortly 
stated, the argument was that the rights and 
privileges of permanently settled zamindars 
are ‘governed by the Permanent Settlement 
Regulation, Regulation I of 1793, which is an 
Act of Parliament or a Governor-General’s 
Act. By s. 108 (2) no Provincial Legislature 
can enact Legislature which repeals, amends 


7 


or is repugnant to any provision of an Act of - 


Parliament or any Governor-General’s Act 
with the previous sanction of the Governor- 
General. As the previous ‘sanction of the 
Governor-General was not given in this case, 


with it'then only such part is invalid, unless of course” the Provincial Legislature had no power to 


-the whole object of the Act would be frustrated by the 
partial exclusions. If the subject which is beyond the 
degislative-power’ is perfectly distinct from that which 
ig within such-power the Act can be ultra vires in the 
-former while intra vires in the latter. ro p 
. The test is said to be whethera statute: with the 
invalid portions omitted would be a ~“substentially 
different law as to the subject-matter dealt with by that 
remained fron what it would be with the omitted 


legislate in a manner affecting the.,rights 
and privileges of permanently settled zamin- 
dars. It was also contended that by reason 
of s. 299, Govt. of India Act, no bill affect- 
ing -the zamindar’s’ rights or privileges in 
respect of land revenue could be introduced 
in the Local Legislature without the previous 


portions forming part of it.” See King v. Common-"--sanction of the Governor and as: no “such 


wealth Court of Conciliation (8). KN 
It appears, “to me that these principles 
should bë followed in this case -A‘ Court 
“might be bound to hold that the Bihar Agri. 
Income‘Tax Act was ultra vires.in-so far as 
"it purported to tax income from, ‘revenue 
free estatesiin a Municipality, but,zon the 
other hand,’ the Court could and shguld hold 
_ that in so far as it deals with other agricul- * 
tural income the Act is intra vires. To 
hold:‘that the Bihar Agri.*Incomeé<T'ax Act, 
1938, doesnot tax agricultural income:from 
revenue *free-lands' in a Munitipality, would 
not ‘affect the remainder of the Act which . 
-would apply to all, other income rightly with- 
in its scope. , s <i L4 ET 
For these reasons I am satisfied thak the 
Bihar Agri. Income Tax Act, 1938, andthe 
amending Act cannot be held to be.dltra 
vires because the definition given in that Act 
(T) 20 P L T473 (488); 182-Ind. Cas. 161; A I-R1939 
F C74; 19390 L R 3 9; 122 F © 1; 5 BR 2756;. 
(1939) M W N 674; (1939) F CR 193; 4130 W NEC 
68; (1939) Kar. F O 165; 71C_L J -369; (1939) 2M £ J 
45 Sup; (1939)2 FLJ183(F O. ` ae 


Hi 


sanction was given 
passed. ' 

` Further, it was argued that in assenting to 
the Bihat “Agri. Income Tax Act His Ex- 
cellency thé Governor had acted contrary to 


' 


the Act was not validly. 


the instalment of instructions issued to -him: 


and therefore the Act had not been validly 
passed. ah ee ` 

“Ih dealing with these -contentions, it will 
‘be necessary to consider what is the true 
meaning of the Permanent Settlement Regu- 
látion in order to see whether the provisions 
of the Bihar Agvi..Incomé Tax Act, are in 
conflict with the provisions contained in 
such, Regulations and whether the Act 
repeals, varies or modifies those provisions 
in any way. Ta, | 

Mr. P. R. Das who'appeared for the plain- 
tiffsina detailed and elaborate argument 
on this part of the case invited us to come to 
a finding-as to the precise legal position of 
zamindars Before the Permanent Settlement 
Regulations came in to force. Mr. Das cited 
passages from numerous authoritative works 
and original documents such as Field’s Regu- 


a. 


Pee E T. Dat 
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lations of'thé’Bengal Code, Phillips's Land Bihar and Orissa by the Dewany Grant of 1765, one 


Rs > satilement of landt, revenue ..only, that of 1772, was 
Tenures” of Lower Bengal, Minutes of the concluded by Warran Hastings for a term of five 


Marquis-Cornwallis and Sir John Shore. In years and this was made c..iefly with farmers, toske 

my lêwih is not necessary to; consider whe-,; exclusion of the hereditary land-holders. With this 
3 ther thé Zamindars were or were nog pro-* exception, tife settlements of revenue, mad and sayer, 
Ieee ws A : 4 


a a 8 3 aae were in general adjustel from year to year, | in some 
Priefor’ of the land in the true sense, „öf the | instances with the land-holders and in others with.. 

term» before the Parmanent Settlement: Re- farmers, ¢.g.qthe settlement for 1777, 1778, 1779 and 

* Stilations, and I am‘fortified in this- view? .by 1780. When the zemindars or land-holders’ declined 
anole ervation-df Lord Russell in the casé:of to enter into managements in respect of the revefue 


ie! gbi c demanded from them, the rents payable by the under- 
Prabhatchandra. Barta V. King-Emperor tenants were collected immediately from them under 
(9); in’ which their Lordships were called what was known as khas management by the officers 


upon to consider, the effect of the Perma- es ate ho ee of the ` 
tee +74, ° SIT KK ctual recel i , g as; y ang 
nent Settlement Regulations. a a 5 Pi given to the dispossessed zemindar or land-holder. “It 
to deal with this case at some length later Sn, system which was described by the Court of 
in the judgment, but at this stage iv a only Directors as inimical to the general prosperity of the 
necessary to referto Lord Russell’s observa- country and a- striking provision in Pitt's India Act of 
` tion e to this historical argument. At 1784 (24 Geo. III, O. XXV) declared that 'and whereas 
A Do i = complaints have prevailed, that divers Rajas, zemin- 
P. 440% he obser ved : sing dars polygars, taluqdars and: other native land-holjers 
“Incidentally to this argument, the Board was invited within the British territories in India have been un- 
fo consider and, indeed, pronounce upon the question, justly deprived of or compelled to abandon and re- / 
_ mainly historical, of the position of the governing — lingquish their respective lands, jurisdiction, rights, and 
` authority immediately before the Permanent Settlement privileges, or ‘that the tributes, “rents, and services 
in regard to ownership of the land or of some proprie- . required to be by them paid or performed for: their 
tary ifterest therein, Tho attention of their Lordships | respective possession to, the said united Company, are > 
was called to the various views expressed in such works become grievous and oppressive; And whereas ‘thes, ’” 
and documents as -Field’s ‘Regulations of the ana principles of justice, and the honour of this country, 
Code’ Phillips's ‘Land Tenures of Lowér Bengal’-an require that such complaint should be forthwith 
Shore’s Minutes. Their Lordships were also referred , enquired. into and fully investigated, “and if founded 
-. fo certain reported decisions of the- Courts. eee in truth effectually redressed. Be it, therefore, enacted 
‘sLiordships; however, are of opinion that there is hereno that the Court of Directors of.the said united Company 
occasion for any pronouncement by them upon. the ques- shall, and ;they-are hereby accordingly; regùired forth- 
tion of the exact nature of the rights and'interestsin bith to take the said matters into their, serious con- 
relation to the lund which existed in the tiie sideration, and t> adopt take and parsue such methods 
Authority before 1793, but that this appeal falls to be enquiring into the causes, foundation and truth of -the - 
determined upon a consideration. of the language of the 


r I ; said complaints, and for okgaining a full and perfect 
A ar and of the Indian, ‘Income Tax Act, ‘knowledge of the same and of all circumstances relating 


is KA a thereto, as the said-Court of Directors shall think best 
-Sa Itvwilltappear later that their Lor dships of, adapted for that purpose; and thereupon, according to 

the Privy Council were called upon in the tte circhimstances of the bedhe alis of the said 
: i n . Kinq- ajas, zamindars etc. to give orders and instructions 
oe case of Prabhatchandra Darba. King to the several Govts. and Presidencies in India, for 
rr. Emperor (9) to consider much the . same 


4 : é ae à affectually redressing, in such ‘manner as shall be. 
argument as that addressed to us in this  gonisstent with justice and the laws and customs of the 


case, and in my judgment it is unnecessary country, all. injuries and wrongs which ‘the Rajas, 
in, this case to come to any definite conclu- zamindars, polygars, talukdars and. other native land 
o Hin Uae z the respective rights of- the holders, may -have sustained unjustly in the manner 
SIONS as to „the „TOSp D, “s aforesaid and for the settling and estiblishing upon 
Governing Authority and the zamindars 10, principles of moderation and justice,’ according to the 
the land before the- Permanent, Settlemefit --laws and constitution of india, the les pe rules by 

3 ia Ca Lan. “which theit respective. tribiites, rents and services shall 
ade oi =. 6 \falls to DAN Wada aka wo in future ‘rendered and paid to the said united 

a gee cae : ; . ompany..” ° ge | ja 
ies aa a e Pogalations themis, Thereafter- enquiries and ‘investigations 
` . > r f : w 4 aa 
“The state of affairs immediately preceding , ep ki and tor ee ae of 
the Permanent Settlement, Régulations-is esuiavon tor the conclusion ae DAW 
clearly decribed by Ghosh, J:in the case of Settlement of the land revenue for Bengal, 
E y P ‘Bhat Chandra Baria (10) Bihan and Orissa was. promulgated by Lord. 
cee “805 A sida baa d: me ` Cornwallis, Decennial Settlement of 1790-91 
rom the period of the East Indian Company’s was made permanent by Regn. I of 1793. 
accession to the financial administration , of Bengal, The settlement embraced, roughly speaking, i 
(9) 58 0430; 125 Ind. Cas,’871; 34 O W Ñ 1017; Ind. the-tracts of the -country now comprised in 
ae Ly 5; Coa a pane Sebi Rinse the”divisions of Burdwan, the Presidency, 
59M LJ Bld: qi IA228:5IT O1 (PO. b ons ae Rajshahi, Dacca. Chittagong, Patna and 
(10) 54 0 863 (895); 102 Ind. Cas. 845; 45 C L J 323; -Bhagalpur, exclusive of part of the Santal 
ATR 1927 Cal. 432; 31 C W N 765 (Œ B). . - Pdiganas. It ‘also extended to Hazaribagh 
*Page of 58 C.— [Ed] — E > and Manbhum districts in the Chhota. Nag- 
` enn ee - t 
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pur Division and to Jalpaiguri and Goal- 
para, then forming part of the Rangpur Col- 
lectorate. si e 

aon the above it will be seen that con- 
ditions. were somewhat chaotic before the 
Permanent Settlement Regulations were” 
enacted. The zamindar was never certain 
as to what revenue would be demgnded from 
him. Whenever it was thought that his posi- 
tidn had improved, re-assessment was made 
and a larger sum demanded from ‘him as 
revenue. In cases where the zamindar re- 
fused to pay he was dispossessed and ihe 
land given to farmers or administered direct- 
ly by Govt. Officers, the zamindar being 
given a small sum for his maintenance. 
This state of affairs was regarded by the 
British Parliament and by the Court of 
Director of the East India Company as 
inimical to the best interests of the Company 
itself and of the inhabitants of the territory 
administered by the Company. In order to 
remedy the matters, Lord Cornwaliscame to 
this country in 1786 and immediately caused 
investigation to be made into the question of 
land revenue. As a result of prolonged and 
detailed investigation he came to the conclu- 
sion that it was desirable that the lands in 
Bengal, Bihar.and Orissa should be perma- 
nently settled with the zamindars which 
would give them fixity of tenure and render 
certain the jama to be thereafter payable by 
them. Lord Cornwallis. appears to have 
been determined-that zamindars should no 
longer be penalised by increased assessments 
whenever they were able to improve their 
estates and their financial condition. 

In the year 1793 a large number of Regu- 
lations were enacted giving effect to this 
policy of Permanent Settlement, but _ the 
most important Regulation I of 1793. 
In argument before us other Regulations 
have been referred to; but it appears to me 
that this case must be decided upon ‘the 
construction to be given to Regulation I 
of 1793 and particularly Art. 6 thereof as 
observed by Lord Russell in the case of 
Prabhatchandra Barua v. King-Emperor 
(9) at p. 4445. ; f 

“In regard to this pgrt'of the case, their _ Lordships 
desire to make this observation. The Ben. Regulations 
of 1793 are lengthy and numerous. In the course of 
the arguments before the Board attempts were made to 
support the respective arguments by a phrase picked 
from one Regulation or a passage chesen from another, 
even though the particular Regulation only purported 
to deal with some matter incidental to the Permanent 
Settlement. In the opinion of their Lordships, this 
part of the case falls to be determined primarily upon 
a consideration of the language of Regulation I of 1793. 
While bearing in mind the passages in order Regula- 

*Page of 58 C.—[Ed.] = 
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tions, to which their attention was drawn, their Lord- 
ships feel that the above mentioned Regulation is the 
master Regulation for the immediate purpose before the 
Board, and that its provisions constitute the overriding 
feature in the present case.” 
e Inthat case their Lordships were called . 
upon to consider what was the precise 
assurance or undertaking given to the-zamin- 
dars by the Permanent Settlement; and in 
the view of their Lordships such would 
have to be gathered from Regulation I of 
1793. In my judgment the observations of 
Lord Russell apply with equal force to the 
present case, and this case also falls to be 
decided primarily upon a consideration of 
the language of Regulation I of 1798. 
Regulation I of 1793 bears date May 1, 
1793, but is retrospective and operates as 
from March 22, 1793. The last mentioned 
date was the date of a proclamation, to cer- 
tain articles of which the Regulation gave 
legislative effect. 


The material provisions of Regulation I of 
1793 are as follows : 

“I. The following artieles of the proclamation re- 
lative to the limitation of the public demand upon the 
lands, addressed by the Governor-General in Council to 
the zemindars, independent talukdars, and other 
actual proprietors of land paying revenue to Govt., in 
the Provinces of Bengal Bihar and Orissa, are hereby 
enacted into a Regulation, which is to have force and 
effect from March 2, 1793, the date of the proclama- 
tion. 

II. Article I.—In the original Regulations for the 
decennial settlement of the public revenues of Bengal, 
Bihar and Orissa, passed for those provinces, respectively 
on September 18, 1789, November 25, 1789 and 
February 10, 1790, it was notified to the proprietors of 
land, with or on behalf of whom a settlement might be 
concluded, that the jama assessed upon their lands 
under those Regulations would be continued after the 
expiration of ten years and remain unalterable for ever, 
provided such continuance should meet with the appro- 
bation of the Honourable Court of Directers for the 
affairs of the East India Company, and not other- 
wise. 

Il. Article IL.—The Marquis Cornwallis, Knight of 
the Most Noble ‘Order of the Garter, Governor-Generai 
in Council, now notified to all zemindars, independent 
talukdars and other actual proprietors of land paying 
revenue to Govt., in the provinces of Bengal, Bihar and 


. Orissa, that he has been-empowered by the Honourable 


Court of Directors for the affairs of the Mast India 
Company to declare the jama, which has been or 
may be assessed upon their lands under the Regulations 
above mentioned, tixed for ever. 

IV. Article III.—The Governer-General in Council | 
accordingly declares to the zemindars, independent 
talukdars and other actual proprieters of land with 
or on behalf of whom a settlement has been concluded 
under the Regulations above mentioned, that at the 
expiration of the term of the settlement no alteration 
will bemade in the assessment which they have res- 
pectively engaged to pay, but that they and their heirs 
and lawful successors will be allowed to hold their 
estates at such gssessment for ever. 

V. Article IV.—The lands ofsome zemindars, inde- 
pendent talukdars and other actual proprietors of land, 
having been held khas, or let in farm, in consequence 
of their refusing to pay the assessment required of them 
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under the Regulations above mentioned the Governor- 
General in. Council now notifies to the zemindars, 
indepsndent talukdars and other actual proprietors of 
land whose lands are held khas, that they shall be 
restored to the manag2ment of their lands, ` upon their 
agreeing to the payment of the assessinent which has” 
been or may be required of them, in confurmity to the 
Regulations abovementioned, and that no alteration shall 
afterwards be made in that assessment, but that they 
and their heirs and lawful successors, shall be per- 
mitted to \hold their respective estates at such assess- 
ment for ever ; and he declares to the zemindars, 
independent talukdars and other actual proprietors of 
land, whose lands have been let in farm, that they shall 
not regain possession of their’lands before the expira- 
tion of the period for which they have been farmed 
(unless the farmers shall voluntarily consert to make 
over them the remaining term of their lease, and the 
Governor-General in Council shall approve of thetrans- 
fer), but that the expiration of that period, upon their 
agreeing to the payment of the assessment which may 
be required of them, they shall be reinstated, and that 
no alteration shall afterwards be made in that assess- 
ment, but-that they, and their heirs and lawful succes- 
sors, shall be allowed to hold their respective estate at 
such assessment for ever. 

VI. Article V.—In the event of the proprietary right 
in lands that are, or may become, the property of Govt. 
being transferred to individuals, such individuals and 
their heirs and lawful successors, shall be permitted to 
hold the lands at the assessment at which they may be 
transferred for ever. Storck , 

VII. Article VI.—It is well known to the zemindars, 
independent talwkdars and other actual proprietors of 
land, as well as to the inhabitants of Bengal, Bihar 
and Orissa, in general, that from the earliest times 
until the present period the public assessment upon the 
lands has never been fixed, but that aceording to 
established usage and custom, the rulers of these pro- 
vinces have from time to time demanded an increase of 
assessment from the proprietors of land; and that, for 
the purpose of obtaining this increase, not only frequent 
investigations have been made to ascertain the actual 
produce of their estates, but that it has been the 
practice to deprive them of the management of their 
lands, and either to let them in farm or to appoint 
officers on the part of Govt. to collect the assessment 
immediately from the raiyats. The Honourable Court 
of Directors, considering these usages and measures to be 
detrimental to the prosperity of the country, have with 
a view to promote the future case and happiness of the 
people, authorised the foregoing declarations ; and the 
zemindars, independent talukdars and other actual pro- 
prietors of land, withor on behalf of whom a settlement 


has been or may be concluded, are to consider these , 


orders fixing the amount of the assessment irrevocable, 

and not liable to alteration by ‘any persons whom the’ 
Court of Directors may hereafter appoint to the ad- 

ministration of their affairs in this couiitry. - 

` The Governor-General in Council trusts that the ` 
proprietors of land, sensible of the benefits conferred 

upon them by the public assessment being fixed for 

ever, will exert themselves in the cultivation of their 

lands under the certainty that they will enjoy exclu- 

sively the fruits of their own good management and 

industry, and that no demand will ever be made upon 

them, or their heirsor successors, by the present or any 

future Govt. for an augmentation of the public assess- 

ment in consequence of the improvement of their res- 

pective estates.” 


It was contended that this Regulation con- 
tains a promise, undertaking or assurance that 
the public demand would never be increased. 
According to the plaintiffs; this publie de- 
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mand wasin the nature of a tax and as the 
ag?icultural ‘Jncome-téx is a tax on such 
-prcfits, the passing of the Bihar Agri. 
Incowe Tax Act is a breach of the assyrarfte 
er undertaking givep by Lord Cornwallis and 
is an attempt to repeal ox modify the .provi- 
sions of the Permanent Settlement Regula- 
tion. It is true that the amount of the jama 
fixed at the time of the Permanent Settlement 
was fixed after a consideration of the profits or 
income then derived from the land, but in my 
view Regn. I of 1793 contains no assurance or 
undertaking to the zamindar., that he would 
for ever thereafer be immune from taxation 
such as that imposed by the Bihar Agri. In-- 
come Tax Act. The Ragulation merely 
contains an assurance that the jama or land 
revenue payable by the zamindar would 
never be increased. It must be remembered 
that Regn. I of 1793, as its name implies, 
was a Settlement Regulation. The decen- 
nial settlement had been made for ten years, 
and Lord Cornwallis by the Regulation made 
that settlement permanent. The jama which 
the zamindar had engaged td pay.in the 
decennial settlement was made permanent 
and was not to be increased in consequence 
of the improvement of the zamindars’ estates. 
What was to be fixed for ever was the annual 
payment which the zamindars had under- 
taken to pay as a condition of holding their 
estates. The zamindars were recognized a8 
proprietors, and the payment which wasa 
condition of such recognition was declared fo 
be for ever fixed. The effect of the Regula- 
tion is that re-assessment and re-settlement of 
the lands should be for ever barred and the 
Govt. would no longer be entitled to increase 


“the jama by reason 0f an Increase in the 


zamindar’s Income. 

There was a considerable conflict of legal 
opinion in this country as to the effect of the 
Permanent Settlement Regulation, Regn. I 
of 1793; but in my view that conflict has now 

“been set at rest by the decision of their Lord- 
‘ships of the Privy Council in Prabhatchan- 
dra Barua v. King-Emperor (9). In this 
case’ the income-tax authorities had assessed `> 
the appellant to income-tax under the Indian 
Income Tax Act, 1922, in respect of income, 
profits arid. gains other than agricultural 
The 
assessee objected tosuch’ assessment, and the: 
-matter came before a Bench of the Calcutta 
High Court. As there were conflicting de- 
cisions in that Court, the matter was referred 
to a Full Bench consisting of five Judges. 
The main question to be decided in the case 
was whether, having regard to the terms of 
the Permanent Settlement Regulation, in- 
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come derived from land in permanently set- 
tled estates subject to the exemption proftid- 
ed by the legislature was liable to assess- 
ment to income-tax. Ghose, Buckland and 
Panton, JJ. held that sugh non-agriculturat 
income was liable te be assessed under the 
Indian Income Tax Act, whereas Mukerji 
and Suhrawardy, JJ. took a different view. 


On-appeal to His Majesty in Council their 


< Lordships held that whilethe Bengal Regu- 
lations contained assurances against any 
claim to an inerease of the jama, based on 
an increase of the zamindari income, they 
contained no promise that zamindar should 
in- respect of the income which he derived 
from the zamindari be exempted from liabi- 
lity-to any future general scheme of property 
taxation, or that the income of a zamindart 
should not be subjected with other incomes 
to any future general taxation of incomes. 
‘Accordingly they held that under the Indian 
Income Tax Act, 1922, the zamindar of a 
permanently settled estate was assessable to 
tax under the Act in respect of income, pro- 
fits and gaing derived from his zamindart, 
subject to the exemptions in s. 4‘sub-s (8) of 
the act (agricultural income), and the as- 
sessement should be computed after making 
proper allowance under s. 12, sub-s._ (2) in 
respect of the jama assessed and paid. In 
this case their Lordships had to consider the 
effect of the Permaneyt Settlement Regula- 
tion, Regn. I of 1798, which they point- 
ed out was the master regulation and which 
contained the provisions most favourable to 
the assessee, the zamindar. At p. 446* Lord 
Russell, who delivered the opinion of the 
Board, observed :— 

‘Their Lornships, after careful consideration of the 
Regulations, have arrived at the conclusion that the 
argument of the appellant cannot succeed.e They are 
unable to find in the Regulations any statement or 
assurance that a zamindar will never be. liable to 
taxstion in respect of the income derived from his 
zamindari, or (to put the matter from another point of 
view) that a zamindar will, as to so much of his pro- 
perty as consists of income derived from his zamindart, 
be exempt from schemes of taxation applicable general- 
ly to the incomes of the inhabitants of British India. 

“The language used in Regulation I, Art. VI, does not, 
in their Lordships’ opinion, mean anything other than 
this :—‘You have in the past been liable to have the 
amount of the jama increased according as the actual 
produce of the estate increased: to enable the Govt. to 
obtain this you have been subjected to frequent inves- 
tigations to ascertain the actual produce and you have 
even been deprived of the management of your estates. 
All this shall cease. You shall have fixity of payment 
and fixity of tenure. If you improve the revenue ci 
your zamindari, you shall enjoy the fruits of your 
improvements without fear of fhe Govt. claiming that 
because the revenue prcduced by the estate has increas- 
edthe payment you make to Govt. as a condition of 
holding that estate shall be increased also. 


* Page of 58 C.—{Kd.] 
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Their Lordships have ventured to paraphrase Art. V1, 
butthey think that their paraphrase expresses with 
sufficient accuracy the true intent and meaning of the 
article. In their Lordships’ opinion, while the Regu- 

q lations contain assurance against any claim to an in- 
crease of the jama basedon an incfease of the zamin- 
dari, income, they contair no promise thata zamindar 
shall in respect of theincome which he derives from 
his zamindari be exempt from liability to any future 
general scheme of property taxation, or that the income 
cf a zamindari shall not be subje.ted with other 
incomes toany future generel taxation of incomes, 

Their Lordships agree with the views expressed by 
Ghose, J. in the following passage from his judgment : 

‘There was no promise or engagement of any descrip- 
tion whatsoever by which the Govt. of the day surren- 
dered their right to levy a general tax upon incomes of 
all persons irrespective of the fact whether they are 
zamindars with whom the Permanent Settlement was 
concluded or not.” X z 

It isto be observed that a very similar 
view as to the true meaning of Regulation I 
of 1793 had been expressed in earlier cases. 
In Freeman v Fairli (11), the Lord Chan- 


cellor at p. 342 observes :— 

“Ithink it isto be collected from those Regulations 
that the proprietors of and in India had an absolute 
ownership and dominion of the soil; that the soil was 
n& vested generally in the Sovereign; thatthe proprietors 
did not hold at the will of the Sovereign ; but held the 
property as their own with the power of disposing of it 
absolutely ; and if not disposed, of, that it descended 
to their families. Itis liable, indeed to a tribute to 
the Govt. but it appears that the tribute was not fixed 
but was increased at the arbitrary will of the Govt. and 
it appears further that if the tribute was not paid Govt. 
had the power of taking possession ofthe lands for the 
purpose of obtaining payment. Still notwithstanding 
these circumstances and these charges I think it im- 
possible to read those Regulations which were pre- 
pared obviously with great caution and consideration 
by persons well acquainted with the subject and possess-. - 
ing every means of obtaining the most accurate infor- 
mation on it, and as far back as 1793, without coming 
to the conclusion that the zamindars and the talukdars 
were owners of the soil subject only toa tribute such as 

‘Ihave stated to Govt., and it was.the object of those 
Regulations of 1793 to make the tribute which had 
been considered as dependent on its amount onthe will 
of the governing power fixed and permanent.”’ n 

In Haradas Acharjya Chowdhuri v. Sec- 
retary of State for India (12), Lord Buck- 
master, who delivered the judgment of the 
‘Board, at p. 601* observes : “The object of 
-the Permanent Settlement was to confirm 
the zamindars in their holdings at a fixed 
and immovable rent.” Lord Buckmaster here 

was, I think, using the word “rent” not in its 
strict sense but rather as meaning as- pay- 
ment which was a condition of holding the 
estate. In both these cases the jama is not 
regarded as a tax as that term is usually 
used but rather as a tribute or payment 
which was a condition of holding the estate 


(11) 1 MI A305 (342); 1 Sar. 123(P ©). 

(12) 26 CL J 590; 43 Ind. Cas. 361;A I R1917P C0 
oo ML 1488; (1918) M W N 28; 20 Bom. L R 49 
(PO. ji | 
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as-owners. lt appears to me, that the deci- 
sion of their Lordships in Burua’s case (9), 
concludes the matter and compels me to hold 
that the tax imposed on agricultaral income e 
by the Bihar Agri. Income Tax Aci, 1938, is 
in no way an infringement of ‘the rights 
granted to zamindars by the Permanent Set- 
tlement Regulations. 

Counsel for the plaintiffs attempted to dis- 
tinguish Prabhatchanda Burua’s case (9), 
on the ground that it dealt withithe non-agri- 
cultural i income of-a zamindar and not with 
his agricultural income, and it was urged 
that the case would have been decided other- 
wise if agricultural income was sought to be 
taxed: It must be remember ed, however, 
that under the provisions of the Indian In- 
come Tax Act, 1922, agricultural income as 
defined if that Act was expressly exempted 
from taxation—see 8. 4 (3), of the Act; but it 
is clear from the question propounded that 
no distinction was made between agricul- 
tural and non-agricultural income. T have 
already: set out the question which the 
Courts were called upon to anwser, and that 
question was in the most general terms whe- 
ther income derived from land in perma- 
nently settled estates subject to the exemp- 
tions provided by the Legislature was liable 
to assessment to income- tax, In their judg- 
ment their Lordships draw no distinction 
whatsoever between the two classes of zamin- 
dari income and hold that a tax on zamin- 
dari income is no breach of any undertaing 
or assurance contained in the Permanent 
settlement Regulation. But for the express 
exemption of agricultural income contained 
in s. 4 (2), Indian Income Tax Act, the case 
would have applied with equal force to agri- 
cultural income. Counsel for the plaintiffs’ 
was co.npelled to concede that if the exemp- 
tion of agricultural income from taxation in 
the Indian Income Tax Act was removed, 
Prabhatchandra Barua’s case (9) would ap- 
‘ply, and we would be bound to hold that agri- 
cultural as wellas non-agricultural income 
would be taxable It was contended however, 
that different principle applies when an act 
was passed which purported to tax agricul- 
tural income only. 

‘It was argued that as the Bihar Act taxes 
agnicultural income only it imposes not a 
tax on income but a tax on land in the nature 
of a public demand as that expression is 
used in the Permanent Settlement Regula- 
tions. It was:said that income-tax is a tax 
on income generally without reference to its 
source and that a tax on income with specific 
reference to its source is not.in reality a tax 

. on income from that source but rather tax on 
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the source itself. Reference was made in 
support of the argument to London County 
Council v. Attorney- General: (13), in wiak 
Lord Macgaughten observed : 

° “Tncome-tax, if I-may.be pardoned: -for saying so, is 
a tax onincome. Itis not meant to be a taxop any- 
thing else. It is one tax, nota collection of taxes essen- 
tially distincte There is no difference in kind between 
the duties of income-tax assessed under Schedule D 
and those assessed under Schedule A or any of the 
other schedules of the charge. One man has fixed pro- 
perty another lives onhis wits ; each contributes to the 
tax ifhis incomeis above the prescribed limit. The 
standard of the assessment varies according to the nature 
of the source from which taxable income is derived. 
That is all.” 

I must confess that Iam unable to follow 
this contention. The charging section of the 
Indian Income Tax Act iss. 6 and that in 
terms charges all income from five sources, 
and itis clear that the tax is not a tax 
on each of these five sources but a tax on 
income derived from any one or more of the 
sources. The tax imposed by the Bihar Agri. 
Income Tax Act is a tax on income though 
limited to income derived from agricultural 
sources.” It isin no sense a fax on the land 
because it is imposed on the income derived 
from the land and not on the land itself. 
If there is no income, there is no tax, and the 
greater the income the greater the yield from 
the tax, whereas if the tax was imposed on 
the land itself-it would be payable irrespec- 
tive of the rise or fallin income. A tax on 
land which is based 6n valuation or such 
like is not like the present tax which is a 
‘variable one rising and falling with the 
income which is derived from the land. In 
my judgment. the present Act clearly im- 
posed a tax on income and is in no sense a 
land tax or any payment in the nature of a 
jama. 

It was “further argued that even if the 
tax could be regarded asa tax onincome the 
prinziples laid down in the Prabhatchandra 
Parua’s case (9) could have no application to 
the present case. Their Lordships of the Privy 
Council have held thatthe Permanent Settle- 
ment Regulation contained no assurance that 
zamindars would be immune from any 
general scheme of property taxation or would 
not be liable with other citizens toa general 
tax on income. It is urged that the Bihar 
Agri. Income Tax Act imposes a tax on the 
assessees in their capacity as zamindars and 
not as members of the public. The tax, it is 
said, isa tax on a particular class of per- 
sons and isin short a zamindar’s tax. Asit 
is specifically directed at the zamindars the 
principles of Barua’s case (9) cannot apply, 


(18) (1901) A 026; 70 L JKB 77; 83 T T 605; a 
T. 
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and the tax must be regarded as a “breach 
of the assurance contained in the Permanent, 
Settlement Regulations. 

“Ib is clear, however, that the tax imposed 
by the Bihar Agri. Income Tax. Actis nob à 
tax or zamindars only. It imposed a tax on 
income derived from lands usgd for agri- 
culture and from agriculture. Tenure- 
holders and raiyats are liable to taxation 
just as much as zamindars and zamindars 
of non-permanentily settled areas are in the 
same position as zamindars holding per- 
manently settled estate. The Act applies 
generally to persons deriving income from 
agriculture and lauds ‘used for agriculture. 
It does not create a special tax upon the 
income of permanently settled zamindars. 
Further this Act merely abolishes the ex. 
emption in favour of agricultural income 
contained in the Indian Income Tax Act, 
1922. What was specifically exempted from 
taxation is now made liable to taxation, and 
persons deriving income from agriculture 
and lands used for agriculture are placed on 
a similar footing to persons deriving income 
from other sources. There is only one differ- 
ence, and that is that the tax on agricul- 
tural income is to be imposed under the 
terms ‘of the Govt. of India Act, 1935, not by 
the Central Govt. which imposes income-tax 
generally but by Provincial Govts. The 
result of the Bihar Agri. Income Tax Act is 
that zamindars in this province like all 
other citizens, are now liable to income-tax 
on all their income, though the tax on such 
portion of their income as is derived from 
agriculture or from lands used for agri- 
culture is levied and collected not by the 
Central authority but by the province. In 
my view no valid. distinction cag be drawn 
between the present case and Barua's case (9) 
and that being so, it cannot besaid that the 
Bihar Agricultural Income-tax does in any 


way purport to affect, vary or repeal any . 


provision in the Permanent Settlement Re- 
gulations. That being so, plaintiffs’. claim 
for the declarations set out in their plaint 
must fail. 
„ Assuming, however, I am wrong in hold- 
ihg that the Bihar Agricultural Income-tax 
does not modify or vary in any way the 
terms of the Permanent Settlement Regu- 
lations, can it be said that the Act is invalid ? 
Section 299 (3), Govt.of India Act, 1935, 
requires the previous sanction of the Gover- 
nor of a Province for legislation extinguish- 
ing or modifying rigfts or privileges in 
respect of land revenue, and it is common 
ground that no such previous sanction was 
obtained. The Governor of the Province, 
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however, assented to the bill, and by reason 
of s. 109 (2) (a) Guvt. of India Act, an Act 
cannot be held to be invalid by reason of 


ethe failure to obtain the Governor's sanction 


before the bill was introduced. That sub- 
section expressly provides that no Act of a 
Provincial Legislature and no provinsion 
in any such Act shall be invalid by reason 
only that some previous sanction of the 
Governor was nob given if the Governor 
subsequently assented to such Act. It is, 
therefore, clear that.the Act cannot be held 
to be invalid by reason of s. 299, Govt. of 
India Act. 

Paragraph XVIIL of the Instrument of 
Instructions to Governors requires a Governor 
to reserve for consideration of the Governor- 
General any bill which would repeal or be 
1epugnant to any provision of law in British 
India or any bill which would alter -the 
character of the Permanent Settlement. It 
is conceded that the Governor of this Pro- 
vince did not reserve this bill for the con- 
sideration of Governor Gen2ral; but even 
assuming that the bill does alter the charac- 
ter of the Permanent Settlement, such 
‘failure to reserve the bill for consideration 
would not make the present Act invalid. 
The Instrument of Instructions to Governor 
was issued under the provisions of s. 53, 
Govt of India Act, and sub-s, (2) of that 
section provides that 
- the validity of anything done by the Governor of a 
Province shall not be called in question on the ground 
that it was done otherwise than in accordance with 
any Instrument of Instrnetions issued to him.” 

There is no provision in the Govt. of India 
Act itself requiring such a bill to be 
reserved for the consideration of the Gover- 
nor-General, and that being so the Act can- 
not be held to be invalid by reason of the 
Governor's failure to reserve the bill as 
directed by para. XVIII of the Instrument of 
Instructions. 

On the other hand, however, if the Bihar 
Agri. Income Tax Act, 1938, varies, modifies 
or repeals any portion of the Permanent 
Settlement Regulation I of 1793 the Act 
would require the previous sanction of the 
Governor-General if the Permanent Settle- 
ment Regulation I of 1793 is an Act of 
Parliament. Section 108 (2), Govt. of India 
Act provides that z 
“unless the Governor-General in his discretion thinks 
fit to give his previous sanction there shall not be in- 
troduced into, or moved in a Chamber of Provincial 
Legislature apy Bill or amendment which (a) repeals, 


amends. or 19 repugnant to any provisions of any act 
of Parliament extending to British India, 2 


It is argued. on ‘behalf of the plaintiffs 
that Regulation I of 1793 is an Act of 


2 H a 
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Parliament extending to British India. : On. giye orders 


behalf of defendant, however, it was pointed 
out that British India is defined in s. 311 (1) 
Govt. of India Act, in these terms:— `. 6 

“British India” means all territories for the 
time being comprised within the Governor's 
Provinces and Chief Commissioners’ Pro- 
vinces. i 

The Permanent Settlement Regulation 
of 1793 applies in the main to Bengal, 
Bihar, Assam and Orissa and does not 
apply to very large tracts, territory within 
other Governors’ Provinces and Chief Com- 
missioner’s Provinces. That being so, it was 
argued that even if the settlement was an 
Act of Parliament s. 108 (2) (a) would have 
no application ‘whatsoever. The plaintiffs 
contended that the expression “British India” 
in s. 108 (2), Govt. of India Act, must 
mean British India or any part thereof; but 
when such was intended the Legislature has 
in other sections used appropriate language. 
In s. 110, for example, it is provided that 
“ nothing in this Act shall be taken (a) to affect the 


power of Parliament to legislate for British India, or 
any part thereof.” 


If the expression British India meant 
British India or any part thereof, it would 
be necessary to add the words ‘‘or any part 
thereof” in this ‘particular section. It may, 
therefore, be argued that previous sanction 
of the Governor-General is only necessary 
whena Proyincial Act is;repugnant to the pro- 
visions of an Act of parliament affecting the 
whole of the British India and that such 
sanction is*not necessary if the Act of Parlia- 
ment applied to a province or some of the 
provinces only in British India. 


I do not find it necessary to decide this 
question because I am unable to hold that 
Regulation I of 1793 is an Act of Parliament. 
“Act of Parliament’ is not defined in the 
Govt. of India Act, and Regulation I of 1793 
cannot be said to have been enacted in the 
usual manner in which an Act of Parlia- 
ment is passed. In the ordinary meaning 
of the expression an “Act of Parliament” is 
an act which has been passed by the House of 
Commons, the House of Lords and assented 
to by the King, Regulation I of 1793 was an 
enactment of the Governor-General in Coun- 
ci) in India and was never before Parlia- 
ment in England. It is clear, however, that 
this Regulation together with the other Per- 
manent Settlement Regulation were enact- 
ed pursuant to the provisions and directions 
contained in s. 39, Pitt’s India Act of 1784 
(24 Geo. III, c. 25). That section, which I 
have, earlier in this judgment quoted at 
length, required’ the authorities: in India to 


“ fr settling and establishing “upon principals of* 
moderation and justice, according to the laws and con- 
stitution of India, the permanent rules by which their 
gespective tributes, rents and services of tite Rajas, 
zamsndars, polygars, *talukars and other native 
holder should be in’ future ,rendered and paid to the 
United Company.” nae 
As I have already stated, the Marquis 
Cornwallis arrived in India in 1786 aad 
immediately instituted enquiries into the land 
system and the assessment of revenue, and 
in 1793 the Permanent Settlement Regula, 
tions, including Regulation I of 1793 were 
promulgated by the Governor-General in 
Council, Regulation I of 1793 is headed | 
“A Regulation for enacting into a Regulatien certain 
articles of a Proclamation, bearing dated March 22, 


- 1793, passed by the Governor-General in Council, on 


May 1, 1793.” } . a, 

In para. lof the Regulation itis stated 
that 
“ the following articles..........sece are hereby enacted . 
into a Regulation which is to have force and effect from 
March 22, 1793, the date of the proclamation.” 

Tt is clear, therefore, that the Regulation 
purports to be an enactment of the Governor- 
General in Council and not an enactment of 
the Parliament in England. AN 

The Governor-General in Council did have 
legislative powers which had been granted 
by s. 36, East India Compay Act 1773 (13 
Geo. III, c. 63). By that section the Gover- 
nor-General in Council was empowered 
“to make and issue such erules, ordinances, and regu- 
lations for the good order and civil Government of the — 
said United Company's settlement at Fort William afore- 
said, and other factories and places subordinate or to 


-be subordinate thereto, as shall be deemed just and 


reasonable, (such rules, ordinance, and regulations, not 
being repugnant to the laws of the realm), and to set, 
impose, inflict and levy, reasonable fines and forfei- 
tures for the breach or non-observance of such rules, 
ordinances and regulation; but nevertheless, the same 
or any oféhem, shall not be valid or of any force or 
effect, until the same shall be duly registered and pub- 
lished in the said suppreme Court of Judicature, which 
shall be, by the said new charter, established with 
the consent and approbation of the said Court........ = 

It is said that this provision only empowered 
the Governor-General in Council to legislate 
for the actual settlement in Calcutta ; but 
it is to be observed that the power was given 
not only to legislate for the settlement at 
Fort William but also other factories and 
places subordinate or to be subordinate there- 
to. Fs may be that this English Act did not 
empower the Governor-General to enact the 
Permanent Settlement Regulations,.and such 
appears to be the view of any authors of 
works on the Indian Constitution. 


It must be renfembered however, that at 
this time the East India Compay were de 
facto sovereign if not de jure. It has been said 
that the Company. exercised sovereign powers 


` 
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in trust for the Crown. Be that’asit*may,.have cr assuined power to legislate and 


-they were in fact the sovereign ofthe téri- 
torries affected by the Permanent Settlment 
and as such undoubtedly claimed the right 
to legislate for sueh -territory and its in? 
habitants. ae we 


It appears to me that the Marquis.Cornwallis 
must have enacted these Regulations by 
virtue of the powers of legislation given to or 
assumes by the Governor-General in Council, 
and that being so, it cannot be said that the 
Permanent Settlement Regulation I of 1793 
is in any sense an Act of Parliament. The 
plaintiffs, however, contended that the Gover- 
nor-General in Council have no such power 
to legislate as to enable him to enact Regula- 


tion I of 1793, consequently that Regulation . 


must be regarded as an executive order or as 
a kind of Regulation or ‘by law made in 
pursuance of powers given by an Act of 
Parliament. Ifsuch was the tase, it is urged: 
that the Regulation forms part of the Act of 
Parliament itself. Reliance was placed on 
the case of Willingale v: Noris (14) in which 
it was held that where a statute gives powe1 
toan authority to make regulations, a breach 
of the regulation so made is an offence 
against the provisions of the statute. In that 
case the Commissioners of Police were em- 
powered to make regulations under an Act 
of Parliament, and it was held that a breach 
of those regulations was a breach of the 
provisions of the Act. Bigham, J. at p. 66* 
observed: “In my opinion to break the 
regulations made under the authority of a 
statute isto break the statute itself” and 
Walton, J. at p. 67* observed : 

“That action gives power-to make regulations and I 
think there is involved in this that regulations so 
made must be obeyed, and if so it follows that a 


of such breach regulations is a breach of the law con- 
tained in that section.”’ 


Another case relied upon by Counsel for 
the plaintiffs was Powell v. Appollo Candle 
Company (15) in which their Lordships of the 
Privy Council, held certain duties levied by 
an Order in Council unders. 133, Customs 
Regulation Act, were levied by authority of 
the Legislatuie and not of the executive. Here 
the section in question expressly empowered 

-the Governor to direct a duty to be levied on 
substitute for dutiable articles. - 

In my judgment there is little in common 
between these cases and the enactment of the 
Permenent Settlement Regulation by the 
Governor-General in Council. The latter did 


(14) (1909) 1 K B57; 78L I KB 69; 725 P495; 25 
TLRI9. ` 
oa (1885) 10 A 0282; 54 LJ PO; BLT 


did legislate, though it may be that the 
validity of such legislation was questionable 
ai the time it was enacted The Permanent 
Settlement Regulations, however, have been 
regarded as validity enacted for a century. 
and a half, and it is now too late to question 
their validity. As the regulations cannot be 
regarded an Act of Parliament, the Bihar 
Agri. Income Tax Actis not invalid by reason 
of the provisions of s. 108 (2) (a) Govt. of 
India Act. l A 

It was faintly argued that the Bihar Agri. 
Income Tax Act was invalid by reason of 
the fact that it was repugnant toa Governor- 
General’s Act, and reliance was placed on 
s. 108 (2) (b) Govt. of India Act. In my 
view the expression Governor-General’s Act 
in s. 108 (2) (b), refers to Acts which are 
contemplated ins. 44, Govt. of India Act, 
1935, that is, to Acts enacted by the Governor- 
General after the Govt. of India Act came 
into force. The Permanent Settlement Regu- 
lation was in no sense an Actof the Governor- 
General but-was an Act of the then Gover- 
nor-General in Council. That being so, s. 108 
(2) (b), Govt. of India Act, tan In no way 
render the legislation invalid. 


Lastly, it was contended that assuming 
that the provisions of the Bihar Agri. Income 
Tax Act are repugnant to Regulation I of 
1793 and assuming further that, the Bihar 
Act was validly enacted the latter Act on 
its true construction should not be held to 
repeal or affect in any way the provisions of 
Regulation I of 1793. It was argued that 
the Bihar Agri. Income Tax Act is-general 
Act, whereas Regulation I of 1793 is a special 
Act dealing with permanently settled estates. 
On a true construction of the Bihar Act it 
was contended that this Canrt should hold 
that it applied to non-permanently settled 
estates only and not to permanently settled 
estates. In the view I have taken of the effect 
of Regulation I of 1793 the question as to 
the true construction of the Bihar Act does 
not really arise, but I refer to the question 
shortly in deference to the elaborate argument 
which has been addressed to us. 


Regulation I of 1793 is undoubtedly a 
special enactment dealing with permanently 
settled estates, whereas the Bihar Agricultural 
Income-tax Ac’ deals generally with income 
derived from agricultural lands and from 
agriculture within the Province of Bihar. It 
must be remembered, however, that Bihar. 
was one of the areas which was permanently 
settled under the Permanent Settlement 
Regulation and that most of the zamindars 


sa 
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of this Province hold permanently settled ~, 
estates, © -` ate 
The Govt. of India Act, 1935, empowers 


all provinces to tax agricultural income, and, 
no distinction is drawn between Bengal, 
Bihar and Orissa in which lands are perma- 
nently settled and other Provinces in which 
lands are temporarily settled. Each pro- 
vince is given the right to tax agricultural 
income. It is clear from the provisions of 
the Govt. of India Act, 1935, that the British 
Parliament had the Permanent Settlement 
in mind.. As I have already pointed out 
s. 299 affords somé protection to persons 
enjoying privilege relating to revenue and 
permanently settled zamindars do enjoy such 
privilege, though not tosuch an extent as 
zamindars holding revenue free lands. 
Again thé Instrument of Instructions issued 
to the Governors expressly provides that 
Governors of Provinces should reserve for. 
. the consideration of the Governor-General 
any bill purporting to affect the Permanent 
Settlement and the rights thereunder. 4s 
itis clear that the Legislature had not over- 
looked the Permanent Settlement, canit be 
said that it was not the intention of the 
Legislature to permit the Provincial Govt. of 
Bengal, Bihar and Orissa to tax agricultural 
income of zamindars holding permanently 
settled estates ? Did the Legislature merely 
intend that in Provinces in which land had 
been permanently settled, the Provincial 
Govt. should only have the right to tax the 
income of temporarily settled zamindars 
who would be few in number? 

The rule that general words in a later 
statute should not be held to repeal earlier 
legislation upon a particular matter is 
clearly laid down by Lord Selborne in 
Seward v. Vera Cruz (16). He observed :— 

“Now if anything be certain it is this, that where 
there are general words ina later Act capable of rea- 
sonable and sensible application without extending 
them to subjects specially dealt with by earlier legis- 
lation, you are not to hold that earlier and special 
legislation indirectly repealed, altered, or derogated 
from merely by force of such general words, without 
any indication of particular intention to do so.” 

Counsel for the plaintiffs also relied on 
Associated News Papers Ltd. v. Corporation 
of the City of London (17). In that case the 
occupiers of certain hereditaments situate 
in he city of London and forming part of 
the area reclaimed from the river Thames; 
were rated toso much of the general rate 
levied under the City of London (Union of 
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soltdated-rate and the Police rate, which was 
imposed by the City of London Police Act, 
1939. The land had been re-claimed , under 
the provision of 7 Geo. HI, c. 37 and under 
s. 51 of that Act-owners. of such, re-claimed 
lands were to be “free from all taxes and 
assessment&- whatsoever.”. The City of 
London ‘Sewars Act, 1848, which provided 
for the levying of the sewer rate and the 
consolidated rate, enacted by s. 169 that 
every such rate shall be made upon every 


-oceupief of any house or building in the 


cit; 
s ae such person shall be now liable in respect 
of such house or building to be assessed to the relief 
of the poor, or be not liable to be assessed to the 
relief of the poor in respect thereof by reason of such 
house or building being situate in my precinct or 
extra-parochial place, or otherwise.”’ : 5 
It was held (Lord Sumner dissenting) that 
s. 169 of the City of London Sewars Act, 
1848, did not impliedly repeal the exemption 
from all taxes and assessments so far as the 
consolidated rate was concerned. - 
Another case relied upon by the plaintiffs 
was Pole Carew and St. Levan (Lord) v. 
Creddock (18). A ferry was established and 
maintained upon, Act of 1790, which was to 
be deemed to be public Act, and which con- 
tained provision that the then proprietors, 
or their respective heirs or assigns, 
“ shall not be rated or assessed for or towards the pay- 
ment of any tax, rate or agsessment whatsoever, par- 
liamentary or parochial. for or in respect of the said. 


Nn ni 


and therefore, included income-tax, although 
that tax Was first imposed subsequently to 
the passing of the Act of 1790. 

It was contended that the principles laid’ 
down. in these cases apply to the present case 
and that this Court must hold that the Bihar 
Agri. Income Tax Act does not repeal or 
modify any of the provisions of the Perma- 
nent Settlement. In my view, however, the: 
Court would be bound to hold that the Bihar’ 
Agri. Income Tax Act repeals by necessary: 
implication any provision in the ‘earlier 
Regulation I of 1793 which is inconsistent 
with it. The Provincial Govt. of Bihar which 
is province made upin the main of perma- 
nently settled estates has been specifically 
given the power to tax income derived from 
agricultural land. e When that power was 
given to Bihar, it seems tome clear that it 
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was intended that the Provincial’ 


this Province should be able to tax incdme 


derived from agricultural land whether such. 


land was permanently settled or not. A 
subsequent generals Act.will répeal the pro? 
visions of an earlier special’ Act if the pro- 
visions of the subsequent Act are clear and 
unambiguous and clearly apply to the 
matters dealt with by the earlier special 
legislaijion. In the present case all agricul- 
tural income is made taxable without distinc- 
tion, and that being so, any protection 
afforded to agricultural income by any 
earlier Act is repealed by the present Act. 
The view which I have expressed is in ac- 
cordance with the view expressed by 
Rankin, ©. J., in Emperor v. Probhat 
Chandra Barua (19) and by the majority of 
the Full Bench of the Calcutta High Court 
in Emperor v. Prabhat Chandra Barua (10). 
As I have stated, however, the point does not 
really arise in this case. 


For the reasons which I have given, I am 
satisfied that the plaintiffs are not entitled to 
the relief claimed, and would dismiss their 
suit with costs. f 

The question as to whether the Bihar Agri. 
Income Tax Actis ulira vires the powers of 
the Provincial Legislature or is ultra vires 
in so far as it purports to tax agricultural 
Income of permanently settled zamindar 
involved substantial points of construction 
of the Govt. of India Act, 1935 and I would, 
therefore, grant a certificate to the plaint- 
iffs under s..205 (1) of that Act. 


Fazl Ali, J—The plaintiffs who are the 
proprietors of a permanently settled estate in 
the District of Patna have brought this suit 
against the “Province of Bihar” as defend- 
ant, for a declaration that the Bihar Agri. 
Income Tax Act (VII of 1938) and the 
Bihar Agri. Amendment Act (V of 1939) are 
ulira vires of the Provincial Legislature 
and that at any rate they cannot affect the 
permanently settled estates of the Province 
including the plaintiffs’ estate. According 
to the plaint every step taken by the defend- 
ant to promote this piece of Legislation 
between the date of thé introduction of the 
Bills in the Provincial Assembly and the 
date when ‘they became law constituted a 
distinct cause of action for the plaintiffs 
but apparently their “ principal cause of 
action was the service upon them of a notice 
dated August 4, 1939, by, which they were 
assessed with agricultural income tax and 
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‘which they wish to be pronounced as being 
“without jurisdiction, illegal and invalid”. 


e The suit was originally instituted in the 
Court of the Subordinate Judge at Patna, 
but on the application of the plaintiffs it - 
was transferred to this Court. Before it was. 
transferred a written statement had been 
filed on behalf of the defendant and no less 
than ten issues had been framed by the 
Subordinate Judge. In the written state- 
ment the defendant contested the view of 
law set forth in the plaint and asserted 
that the Act wasin no sense an invasion 
of the rights enjoyed to the zamindars under 
the Permanent Settlement Regulations; and, 
even if it were so that would not make the 
Act void. The defendant also pleaded that 
the court-fee paid bythe plaintifff was in- 
sufficient ; that the plaintiffs had no cause 
of action ; that the notice required by s. 80 
of the Civil P. C. had not been properly 
served and that the Acts challenged by the 
pleintifis could not be questioned in the 
Civil Courts; but these pleas have been 
abandoned and the parties have confined 
their dispute before us to issues Nos. 3, 6 
and 7 which embrace two main questions, 
namely, (1) whether the whole Act is ultra 
vires of the Provincial Legislature and (2) 
whether the Act evenif intra vires, affects 
the permanently settled estates. 

Section 100, cl. (3) of the Govt. of India 
Act provides that 
‘subject to the two preceding sub-sections, the Pro- 
vincial Legislature has and the Federal Legislature 
has not power to make laws for a province or any 
part thereof with respect to any of the matter enu- 
merated in Sch. II hereinafer called the Provincial 
Legislative List.” 

As agricultural income is Item No. 41 of 
the Provincial list otherwise called list No. 2, 
the Provincial Legislature of Bihar purport- 
ing to act under this section enacted what 
is known as the Bihar Agri. Income Tax 
Act in 1938 and some time later it passed 
another small Act slightly amending the 
provisions of the former Act. The Bihar 
Act VII of 1938 which is the main Act, re- 
ceived the assént of the Governor of Bihar 
on August 20, 1938 and was published in the 
Bihar Gazette of October 12,1938. Section 2 
of the Act defines agricultural income and 
s.3 provides that the agricultural income 
tax at the rate or rates specified in the 
schedule to the Act shall be charged for 
each financial year in accordance with and 
subject to the provisions of the Act on the 
total agricultural income of the previous 
year, of every person. Sections 5 to 15 which 
are the remaining sections in Chap. II con- 
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tains provisions as to the limits of taxable . 


income and other cognate subjects such as 
what class of owners of agricultural pro- 
perty are to be exempted and how the tax 
on other class of persons is to be assessed. 
ChapterJII enumerates the class of Income- 
tax Authorities appointed under the Act and 
ss. 17 and 18 of Chap. IV provide respec- 
tively for the submissions of return of agri- 


cultural income and assessment of tax upon 


such income by the Agricultural Income 
Tax Officer: The other provisions of the 
Act deal with a number of other matters 
with which we are not concerned in the pre- 
sent case. 


With these introductory remarks I shall 
now proceed to state the principal points 
which were urged on behalf of the plaint- 
iffs before this Court. These points were as 
follows— : 


(1) That inasmuch as the definition of 
agricultural income, as givenin the Bihar 
Act, is in some respects narrower and in seme 
respect wider than the definition adopted 
by the Govt. of India Act, the Provincial Act 
must be beld to be ultra vires. 


(2) That the Agri. Income Tax Act is 
also ultra vires for the following reasons :— 


The Parmanent Settlement Regulation (I 
of 1793) and other connected Regulations of 
that year have fixed the public demandon 
the agricultural lands of all permanently 
settled estates and provided that there shall 
be no augmentation of the demand in future. 
The agricultural income tax now imposed 
under the Provincial Act is substantially 
augmentation of the demand and therefore it 
virtually repeals the regulation. But as the 
Permanent Settlement Regulation (I of 
1793) must, having regard to the circum- 
stances under which it was passed, be re- 
garded as an Act of Parliament, no measure 
repealing the Regulation cculd be introduc- 
ed into the Provincial Legislature without 
the previous: sanction of the Governor-Gene- 
ral and in any event the Governor-General's 
assent not having been obtained to the Act, 
the Act must be declared to be ultra vires. 


e (3) That Item No. 41 in list 2 of the Govt. 
of India Act, 1935, does not empower the 
Provincial Legislature to make laws with 
respect to taxes on agricultural income 
arising out of estates settled ander Regula- 
tion I of 1793 and onthe true construction 
of the Bihar Act, all that can be held’ is 
that it does not affect permanently settled 

estates but applies to such - agricultural 
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income only as does not. arise out of such 
estates. 


For the purpose of dealing with the first 
„point it is necessary to refer tos. 311 cl. (2) 
and s. 141 (1) of, tfe Gdvt. of India Act res- 
pectively. Ins. 311 (2)*the expression “agri- 
cultural income” is defined as follows :— 


. . . e 
“Agricultural income means agricultural 
income as defined for the purposes of the 
pi . . ” 
enactments relating to Indian income-tax. 


Section 141 (1) provides that no Bill of 
amendment varying the meaning of the ex- 
pression “agricultural income” as defined 
above shall be introduced or moved in either 
chamber of the Federal Legislature except 
with the previous sanction of the Governor- 
General in his. discretion. 


Now in order to appreciate the argument 


which was advanced before usit will be 


useful to set out the definition of “‘agricul- 
tural income” as given in the Indian Income 
Tax Act side by side with the definition of 
that expression as given inthe Bihar Agri. 
Income Tax Act : 


Section 2 (1) of the Indian Income Tax 
Act 


“ ‘Agricultural income’ means—(@) any rent or 
revenue deprived from land which is used for agricul- 
tural purposes, and is either -assessed to land revenue 
in British India or subject toa local rate assessed and 
collected by officers of the Crown as such : (b) any 
income derived from such land by—(i) agriculture, 
or—(iz) the performance-by a cultivator or receiver 
of rent in kind of any process ordinarily employed 
by a cultivator or receiver of rent in kind to render 
the produce raised or received by him fit to be taken 
to market, or—(iiz) the sale by a cultivator orge- 
ceiver of rent in kind of the produce raised or receiv- 
ed by hyn, in respect of which no process has been 
performed other than a process of the nature describ- 
edin sub-cl. (41); (e) any income derived from any 
building owned and occupied by the receiver of the 
rent or revenue of any such land, or occupied by the 
cultivator, or the receiver of. rent in kind, of any 
land, with respect to which, or the produce of which, 
any operation mentioned ‘in sub-cl. (ii) and (iit) of 
cl. (b) is carried on: Provided that the building 
is on or in fhe immediate vicinity of the land and is 
a building which the receiver of the rent or revenue 
or the cultivator or the receiver of the rent in kind 
by reason of his connection With the land, requires as 
a dwelling house, or as a store house, or other out 


building. : , i 
Section 2 (a) of the Bihar Agri. Income 


Tax Act. 


‘Agricultural income’ means—(1) any rent or income 
derived from land which is used for agricultural pur- 
se, and is either assessed to land revenue in 
ihar or subject to af local cess or rate assessed and 
collected under any Bengal Act or under any Bihar 
and Orissa Act or under any Bihar Act. (2) Any in- 
come derived from each land by (4) agriculture, or 
(ii) the performance by a cultivator. or receiver of 
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rent in kind of,any............ process ordinarily employ- 
ed by a cultivator or receiver of rent in kind eto 
render the produce raised or received by him fit to be 
taken to market, or (iii) The sale by a cultivator 
. or receiver of rent in kind of the produgp raised or 
received byhim, in resect of which no process has” 
been performed other than a process of the nature 
described in sub-cl. (ii), ° 


_ It will be noticed that the definition given 
in the Bihar Act differs from the definition 
given inthe Indian Income Tax Act in two 
Important respect; firstly, cl. (c) of the 
Indian Income Tax Act which deals with 
the income derived from any building 
owned and occupied by receiver of rent etc. 
has been wholly omitted in the Bihar Act; 
secondly (a) of the Indian Income Tax Act is 
not couched exactly in the same terms as the 
latter provision. 


It is quite clear thatas the result of the 
omission of cl. (e) the definition given in the 
Bihar Act is somewhat narrower than the 
definition given in the Indian Income Tax 
Act, but in my opinion this fact by itself 
will not make the Act ultra vires. If it is 
assumed that the Bihar Legislature, having 
regard to the terms of the Govt. of India 
Act, is competent to levy tax on income 
derived from land as well as buildings of 
certain description, it is clearly competent to 
tax income from land only for the present 
it being open to it to tax the income from 
buildings referred to in cl. (c) of the Indian 
Income Tax Act, if and when it chooses to do 
so in future. The Legislature has therefore, 
Im no way exceeded its. power and am not 
prepared to hold that it has contravened the 
provisions of the Govt. of India Act by mere- 
ly adopting a definition which is narrower 
than the definition given in that Act. 

The second contention, however, is a more 
serious one, because the substance of that 
contention isthat cl. (i) of the Bihar Act is 
wider than cl. (a) of the Indian Income Tax 
Act and so the definition enables the Bihar 
Legislature to'tax income which it has not 
been empowéred to tax under the Govt. of 
India Act. For the purpose, therefore, of 
determining whether this contention is cor- 
rect, we have tocompare carefully the two 
corresponding provisions. 


The first difference which has been point- 
ed out to us between the two provisions is 
that the Bihar Act substitutes the word 
“income” for revenue in cl. (4). But as 
revenue in cl. (a) of the Infian Income Tax 
Act is used in the same sense as income, the 
difference in the two provisions is merely a 
difference in phraseology and not a differ- 
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ence in substance. The Bihar Legislature 
was also perfectly justified in sustituting 
the word “Bihar? “for British India” in 
the following sentence—“land which is 
assessed to land revenue in British India’. 
The real difference however, between the 
two provisions is to be found in the con- 
cluding lines and may be summarised as 
follows:— 


(4) Whereas the Indian income-tax uses 
the expression “subject to a local rate only” 
the Bihar Act has used the word “subject to 
a local cess or rate” and (2) whereas the 
Indian Income Tax Act make it necessary 
that the local rate to which the agricultural 
land is to be subject, should be assessed and 
collected by officers of the Crown as such, 
all that the Bihar Act requires is that the 
“local cess or rate should be assessed and 
collected under any Bengal Act or under 
Bihar and Orrisa Act or under any Bihar 
Act”. It omits the words “by officers of the 
Crown as such” and substitute the words 
“under any Bengal Act” etc. The contention 
put forward on behalf of the plaintiffs is that 
this change isa vital one and unduly widens 
the scope of the definition. 

The plaintifis object to the word ‘‘cess” 
on the ground that if is neither assessed nor 
collected by officers of the -Crown as such, 
though they concede that it may be regarded 
as alocal rate which presumably means a 
rate or tax for the benefit of local authorities 
such as District Boards and Municipalities 
etc. The case in Bihar is levied under Act 
IX of 1880 which was an Act : 


“To amend and consolidate the law relating to rating 
for the construction, charges and maintenance of dis- 
trict communications and other worksof public utility 
and of provincial public works.” 


Section 5 of the Act provides that from 
the commencement of the act all immovable 
properties in any district shall be liable to 
the payment of a local cess. 


The other provisions show that the cess is 
tobe levied on lands as well as on mines, 
railway and other immovable property. As 
we are concerned with the cess levied on land . 
only in the present case, it will be neces- 
sary to refer to some of the provisions 
relating to this subject. Mr. P. R. Das, who 
appears on behalf of the plaintiffs relies 
upon ss. 9 and 38 of the Act in support of 
his contention that “cess” is not assessed by 
Officers of the Crown but by the District 
Board. Section 9 provides that the progeeds 
of local cess in each district shall be paid 
into the local funds of the district and s. 38 
provides that the cess-shall be assessed. and 
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levied at such rate as may be. determined 
for such year by the District Board. This 
last provision seems at the first sight to sup- 
port the contention of Mr. Das, but when the 
other provisions of the -Act are taken into 
consideration it becomes manifest that the 
authority which assesses the cess is not the 
District Board but the Collector. The Dis- 
trict Board has merely an advesory function 
and its knowledge of the local conditions is 
utilised for the purpose of determining the 
rate, but ‘after the rate is so determined, the 
collector publishes the rate in the Gazette 
and otherwise and specifies! from which 
date it will take effect. The Collector then 
fixes the amount of the cess payable by each 
person or estate upon the valuation of the 
lands. This shows that the final act of 
assessment rests with the Collector though 
the assessment is made according to the rate 
determined by the District Board. 


There can also be no doubt that the cess pay- 
able under the Act is collected by the Collge- 
tor. This is clear from a number of Provi- 
sions which are to be found in the Act, e. g., 
s. 98 which provides that every amount due 
or which may be due to ay Collector under 
the provisions of this Act in respect of any 
arrears of cess etc. may be realised by such 
Collector by atiy process provided by law for 
the realisation deemed to be a public demand 


under such law. 


The difficult question, however, which is 
raised on behalf of the plaintiffs is whether 
the Collector in assessing and collecting the 
cess acts as an Officer of the Crown as such 
Mr. P. R. Das refers us in this connection 
i s. 100 of the Cess Act which runs as fol- 

ows :— i 

“The Board of Revenue may be any time invest any 
person with the powers of a Collector under this ` part 
to be exercised by such person under the control or 
supervision of the Collector or independently of such 
controlor supervision as the Board of Revenue shall 
direct”, 

Mr. Das contends that this section shows 
that the powers of the Collector are derived 
from certain specific provision in the Cess 
Act and are not exercised by virtue of his 
being an Officer of the Crown. It is further 
contended by him that inasmuch ass. 100 
provides that any person, whether he be 
an Officer of the Crown or not, may be ap- 
pointed to exercise the function of the Col- 
lector by the Board of Revenue, the Act does 
not contemplate that the power exercised 
under its provision should necessarily be ex- 
ercised by an Officer of the Crown. Mr. Das 
in support of his argument refers “us 
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to Gilbert v. The Corporation of Trinity 
Heuse (20) and Metropolitan Meat Indus- 
try Board v. Sheedy (21). In the former 
case it was held that the Corporation 
eof Trinity? House in whom the superintend- 
ence and management, of all light-houses 
and beacons in England were vested not by 
virtue of the Act constituted servants of 
the Crown. In the latter case it was held 
that a debt due to the Metropolitgn Meat 
Industry Board who were entrusted with the 
maintenance and control of the slaughter 
house and meat markets in Sydney and 
adjoining Districts was not a debt due to the 
Crown. In my judgment both the cases reli- 
ed on by Mr. Das are distinguishable and 
the cess payable under the Cess Act must 
be held to be assessed as well as collected 
by Officer of the Crown. The Corporation of 
Trinity House was, as pointed out in the 
case relied on by Mr. Das, nothing more 
than an amalgamation by the authority of 
the State of a vast number of bodies having 
general. authority over the light-houses and 
beacons throughout the country for the 
general convenience. Thus in view of its 
nature and origin the Corporation of Trinity 
House could be regarded as an emanation 
from the Crown. Similarly the Meat In- 
dustry Board could not be regarded as a 
representative of the Crown, because the 
powers conferred upon it were to be exercis- 
ed at its own discrefion and without con- 
sulting the direct representatives of the 
Crown, and also because the charges it levied 
went to its own fund. The position in this 
case, however, is not the same. I think that 
inasmuch as in India both the Govt. at the 
centre and in the province, is carried on in 
the name of the Crown, the expression. 
“Officers of the Crown” occurring in an 
Indian Statute may be taken to be synony- 
mous with the expression- ‘Officers of the 
Govt”. The Collector of the District un- 
doubtedly exercise his authority as a repre- 
sentative of the Govt. and the cess,is also 
levied by the Govt., though what is collected 
under the Act is allotted to the District 
Board for the purpose of maintaining roads 
etc. If any person othe» than the Collector 
is appointed. under the Act, to assess and 
collect cess, he must be deemed also to act as 
a representative of the Govt. and the powers 
which are given to him are to be exercised 
not at his own . discretion, but under the 
supervision of the Board. of. Revenue which 
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isa department of the Govt. In my opinion 
the test is whether the cess is a levy bya 
private or local body or whether it is Govt. 
levy. If it is levied and collected on behalf 
of the Goyt., then, po matter how the money. 
is spent, the persons, who levy and collect it 
must be regarded as officers of the Crown. 

So far the definition of agriceltural in- 
come as given in the Agri. Income Tax Act 
may be supported, but it appears to me 
that the omission’ of the words ‘assessed and 
collected by officers of the Crown as such’ 
was unfortunate, because it is conceivable 
-that in some cases at least a local rate may 
be assessed and collected under a Bengal or 
Bihar Act and yet it may not be assessed 
and collected by Officers of the Crown as 
such. Such is the case with a local rate 
levied by the Municipality to which the Cess 
Act does not apply. The rate levied by the 
Municipality is assessed and collected under 
the Municipal Act by the officers of the 
Municipality and not by Officers of the Crown 
as such. If therefore there are any estates 
in Bihar which are revenue free and which 
are not liable to pay cess, being situated 
within a Municipality, and because they are 
liable to Municipal rates under the Municipal 
Act, the income from the lands of such 
estates will clearly be agricultural income 
under the Bihar Act though itis not such 
“income” under the Indian Income Tax Act. 
It has not been poinfed out to us that there 
are in fact any such estates in Bihar, but 
assuming that there may be such estates we 
have still to consider whether that fact along 
will make the whole Act ultra vires. 

We must remember that one of the objects 
of defining agricultural income in the Govt. 
of India Act was to ensure that expression 
may not be differently understood by the 
Central and Provincial Authorities. There- 
fore it would be going too far to say that the 
framers of the Bihar Act had not power to 
indroduce even verbal changes in the defini- 
tion of agricultural income adopted in the 
Govt. of India Act. All that they were 
required to guard against was that there was 
no change in the meaning or scope of the 
expression “agricultural income” and the 
definition in the Bihar Act was not wider than 
that to be found in the Indian Income Tax Act. 
If, however, the definition is found to be 
wider, it does not, in my judgment, neces- 
sarily follow that the whole Act thereby be- 
comes ultra vires. 

We have on this pointe for our guidence a 
number of authoritative pronouncements 
which laid down that if a part of an Act can 
be held to be valid and another part invalid, 
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then if the offending provisions are so inter- 
woven into the other scheme of the Act they 
are not severable from the other provision, 
the whole Act is ultra vires, but if the two 
“parts are severable then the Act will be 
partly valid and partly invalid, it being in- 
valid only in regard to the offending provi- 
sions. This view has been clearly set out 
in the judgment of Sulaiman, J. in Subrah- 
manyan Chettiar v. Muthuswamt Goundan 
(6), at pp. 179 and 180“ and in Shyama Kant 
Lal v. Rambhajan Singh (7) at pp. 487 
and 488}. In the last mentioned case his 
Lordship stated the principle in these 
terms :— 

“Tt is a well established principle that if the invalid 
part of an act is really separate in its operation from 
the other parts, and the rest are not inseverably connect- 
ed with it, then only such part is invalid, unless, of 
course the whole object of the Act would hẹ frustrated 
by the partial exclusion. If the subject which is 
beyond the legislative power is perfectly distinct from 
that which is within such power, the actcan be ultra 
vires in the former, while intra vires in the latter.” 

- In my opinion the principle enunciated 
akove must govern this case. I have already 
stated that it has not been shown to us that 
there are any revenue free estates situated 
within the limits of a Municipality in Bihar, 
but if there are such estates it will be legiti- 
mate to hold that no agricultural income tax 
can be imposed on their income. The plaintiffs, 
however, are the proprietors of a ‘revenue 
paying estate and it cannot be said that the 
definition of agricultural income does not 
cover their estate. 

_ Mr. P. R. Das relied in this connection on 
Attorney-General for British Columbia v. 
Attorney-General for Canada (2) and Attor- 
ney General for Canada v. Attorney-General 
for Ontario (1). In the first case the Natural 
Products Marketing Act, 1934, of the Parlia- 
ment of Canada as amended by a later Act 
was held to be ultra vires and Lord Atkin 
who delivered the judgment in that case 
summed up the view of the Privy Council as 
follows :— i 

“Inthe result, therefore, there is no answer to the 
contention that the Act in substance invades the pro- 
vincial field and is invalid. It was, however, urged 
before us that portion of the Act, notably s. 9 in the 
first part, and the whole of part II, are within the com- 
petence of parliament............ There appear to be two 
answers. In the first place, it appears to their Lord- 
ships that the whole texture of the Act is inextricably 
interwoven, and that neither s. 9 nor Part II can be 
contemplated as existing independently of the prbvi- 
sions as to the creation of Board and the regulation of 
ProW S inenen senini In the second place, both the 
Dominion and the British Columbia in their cases filed 
on this appeal gsserb that the sections now said to be 
severable are incidental and anciliary to the main 
legislation. Their Lordships ere of opinion that this 
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is true, and that as the main legislation is invalid as 
being in pith and substance an encroachment upon the 
provincial rights the sections teferred to must fail 
with it'was being in part nearly anciliary to it.” e 


In the second case another Act-.was held 


to be ultra vires of the Dominion Parliament” 


of Canada on similar grounds, it being held 
that in pith and substance the Act was an 
encroachment upon the Provincial field and 
that part of the Ast which did not encroach 
were so inextricably mixed up with the 
offending provisions, that it was impossible 
to sever them. In my opinion neither of 
these cases can be of help to the plaintiffs. 
Agricultural income being one of the subjects 
mentioned in List II otherwise called the 
Provincial List of the Govt. of India Act, it 
cannot be said that in pith and substance 
this Act is an encroachment upon the rights 
of the Central Govt. It is true that the de- 
finition has been somewhat carelessly draft- 
ed, but all that can be said is that if there 
is any estate the income of which cannot be 
regarded as agricultural income according 
to the definition of that expression as given 
in the Indian Income Tax Act then muc 
part of the Act as purports to be income 
of such estate shall be held to be invalid. 
The learned Advocate General in meeting 
the argument of P. R. Das referred us to 
Macleod y. Attorney-General for New South 
Wales (3) and Geat West Saddlery Oo. v. 
The King (4) and New Castle and Humber 
River Steamship Co. Ltd. v. Attorney-Gene- 
ral for the Commomwealth (5), but it.seems 
to me that the principles of “pith and sub- 
stance” and “‘severability” are so well estab- 
lished and their application to the present 
case is so clear that it is wholly unnecessary 
to discuss these. 


Before concluding this topic I might men- 
tion that according.to Mr. P. R. Das, owing 
to the ommission of the words “‘cess assesss- 
ed and collected by the Officers of the Crown 
ag such”, the tenure-holders and ratyats 
holding lands within the estates of Bihar 
cannot also be taxed under the Bihar Act, 
because it is contended that this lands are 
neither subject to the payment of land re- 
venue nor subject to cess assessed and col- 
lected by Officers of the Crown as such. The 
argument, however, cannot be accepted be- 

_ Case the income of these persons clearly 
comes within cl. (2) sub-cls. (i), (ii) and (iii) 
of the definition of agricultural income as 
given in the Bihar Act which correspond 
exactly to cl. (b) sub-cls. (i) and ti?) and (iii) 
of the definition to be found in the Indian 
Income Tax Act. The argument further 
overlooks an important fact. If the lands in 
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possession of tenure-hdlders and- raiyats 
arg situated within a revenue paying estate, 
then there can be- no doubt that inasmuch 
as the revenue is payable upon all the lands 
within that estate, their jands also must be 
eld to be assessed to land revénue. If, 
however, the -estate is ‘revenue free} then 
unless the @state is situated within a Muni- 
cipality,; the zamindar must pay the cegs 
for all the lands of the estate including 
those in possession of the tenure-holders 


- and raiyats under him. The mere fact that 


the tenure-holders and raiyats pay cess 
into the hands of the zamindar does not 
alter the position. . What we have to see is 
whether the land which they hold is subject 
to cess or not. In my opinion, therefore, 
the argument that tenure-holders and raiyats 
cannot be taxed under the Act is untenable. 
The point, however, is not material, because 
the plaintiffs are neither tenure-holders nor 
raiyats but are admittedly the proprietors 
of a revenue paying estate. É 

The second point urged on behalf of the 
plaintiffs was that the Agri. Income Tax Act. 
in so far as it affects the permanently settled 
estates is ultra vires of the Bihar Legis- 
lature because that legislature had no 
power to pass an Act inconsistent with 
the Permanent Settlement Regulation with- 
out following the procedure laid down 
by the Govt. of India Act. In urging 
this point Mr. P. R. Das, Counsel for the 
plaintiffs, read out to us extracts from certain 
despatches which had passed. between Lord 
Cornwallis and the Directors of the Hast 
Indian Company and from the Minutes 
recorded by Sir John Shore before the 
enactment of Regulation I of 1793 in order 
to show firstly, that the Permanent Settle- 
ment wes made on the fnoting that 
the landlords were the petitioners of the 
soil and secondly, that the jama or the 
revenue which was fixed at the time of the 
Parmanent Settlement was a land tax. 
Learned Counsel also read to us all the 
relevant sections of the Parmanent Settle- 
ment Regulation and certain other Regu-. 
lations to support his contention that these, 
Regulations had declared in clear terms that., 
beyond the jama which was already fixed: 
there shall be no new or additional demand: 
or assessment upon the permanently settled. 
estates. His next argument was that the. 
Bihar Agri. Income Tax Act being passed in 
violation of the terms of the Permanent. 
Settlement Regulation had in effect repealed 
the latter enactment. Lastly, he argued that 
inasmuch as’the Act was passed without 
following procedure laid down by ss- 108 
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and 299 of the Govt. of India, it is wholly 
ultra vires. e 


Section 108 cl. (2) provides among other 
things that unless the Governor-General in 
his discretion thinkg fit to give hi$ previous 
sanction, there shall pot be introduced into or 
moved in Chamber of Provincial Legislature 
any Bill or amendment whi@h repeals, 
amends or-is repugnant to any provisions 
of any act of Parliament extending to 
British India; or repeals, amends or is re- 
pugnant to any Governor-Ceneral’s Act or 
any Ordinance promulgated in his discre- 
tion by the’ Governor-General. Section 299 
. cl. (8) provides that no Bill or- amendment 
making any provisions for the extinguish- 
ment or modification of rights in any land 
including rights or privileges in respect of 
land revenue shall be moved in a Chamber 
of Provincial Legislature without the pre- 
vious sanction of the Governor in his discre- 
tion. It was recognised by Mr. Das that 
these sections are to be read. with s. 109 (2) 
of the Act which provides that no Act of 
Provincial Legislature and no provision in 
any such Act shall be invalid by reason only 
that some previous sanction or recommenda- 
tion was not given, if assent to that Act was 
given (a) where the previous sanction ‘or 
recommendation required was that of the 
Governor, either by the Governor, by the 
Governor-General, of by His Majesty; (b) 
where the previous safiction or recommenda- 
tion required was that of the Governor- 
General, either by the Governor-General 
or by His Majesty. It is, however, contend- 
ed that in the present case the subsequent 
consent of the Governor does not cure, the 
defect, because the Permanent Settlement 
Regulation was an Act of Parliament and, 
therefore, required at least the assent of. the 
Governor-General under s. 109 cl. (a) after 
the measure had been enacted. 
` The first question which arises for con- 
sideration is whether the Agri. Income Tax 
Act in any way affects the Permanent Settle- 
ment Regulation or, as Mr. Das put it, whe- 
ther the imposition of the tax under the Act 
amounts to an augmentation of the jama. In 
my opinion, this isthe most important ques- 
tion in the case, because if it is answered in 
the negative no further question arises. I 
am also of: the opinion that it has to be 
answered in the negative, because it is also 
answered by the Privy Council in Barua’s 
case (9), which must be regarded as the last 
word on the subject and which I accordingly 
propose to discuss at some length. It 
appears that prior to 1926 conflicting view 
had been expressed by the Calcutta High 
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Court as to whether income derived from 
permanently settled estates -was liable to 
income-tax notwithstanding thë Permanent 
: Settlement Regulation: Emperor v. Probhat 
“Chandra Barua (19) and King-Emperor 
v. Indu Bhusan Sarkar (22). In May 1926, 
Barua’s case (10) came up before a Bench 
consisting of Sanderson, C. J. and Rankin, J. 
who referred the following question among 


others for decision to a Full Bench. 
“Whether having regard to the terms of the Perma- 


+ nent Settlement Regulation, income derived from land 


in permanently settled estates subject to the ‘exemptions 
provided by the legislature is liable to assessment to 
income tax.” h 
_, This question was answered by the major- 
ity of the Judges constituting the Full Bench 
in the affirmative and theif view was upheld , 
by the Privy Council after referring to” 
certain provinces of the Indian Income Tax. 
Act summarised his conclusion as to the 
effect of these provisions as follow :— 

“Upon. this part of the case therefore their Lordships 
are of opinion that the Indian Income Tax Act, 1922, by 
ss. 6 and 12 brings into charge for the purposes of 
ingome-tax the income derived from a zemindari and 
that a zemindar is assessable in respect of incomes, 
profits and gains derived from that source.” 

His Lordships then proceeded to consider 
whether the imposition of .income-tax in 

- respect of the income derived from zamin- 
dari was to arly and what extent incon- 
sistent with the provisions of the Regula- 
tion. On the subject his Lordship thought 
that Regulation I of 1793 was the master 
Regulation though“ .a number of other 
Regulations also had been referred to before 
the Privy Council and that the case fell to 
be determined priniarily upon the considera- 
tion of the language of that Regulation and 
specially the third sentence of Art. VI of the’ 
Regulation which clearly set out the promise 
on which the assessee based his cases. This 
sentence runs as follows :— 

The-Governor-General in Council trusts that the pro- 
prietors of land, sensible of the benefits conferred upon 
them by the public assessment being fixed for ever, 
will exert themseives in the-cultivation of their lands, 
under the certainty that they will enjoy exclusively the 
fruits of their own good management and industry, and 
that nodemand will ever be made upon them or their 
heirs or successors by the present or any future Govt. 
for an augmentation of the public assessment in con- 
sequence of the improvement of their respective 
estates.”” 

His Lordship having reproduced this sen- 
tence proceeded to paraphrase it in these 
words :— : 

“You have in the past been liable to have the amount: 
of the jama increased according as the actual produce 
of the estate increased, to enable the Govt. to obtain 
this you have Been subjected to frequent investigation 
to ascertain the actual produce and you have even been 


` (22) 53 C 524; 95 Ind. Cas. 539; 300W N 524; AIR 
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deprived ¢ of the manageainent of your estate. ‘All this 


-shall cease. You. shall have ‘fixity of payment and 
fixity of tenure. --If you improve the revenue of your- 


zamindari you shall enjoy the fruit of your improve- 
ments without fear of the Govt. claiming that because 
the revenue produce by the estate has increased, the 
payment you make to Govt. as a condition of holding 
that estate shall be increased also.” 


His Lordship then summarised his con- 


clusion thus-:— 


““Yn their Lordships’ opinion, while the Regulations 


“contain assurances against any. claim to an increase of 


the jama, based on an increase of the zamindart incgme 
they contain no promise that a zadmindar shall in res- 
pect of thë income which he derives from his. zamindari 
be exempt from liability to any future general scheme 
of property taxation, or thatan income of a zamindari 
shall not be subjected with other incomes to any future 
general taxation of incomes.’ 


His Lordship also quoted with approval 


--the following passage from the judgment of 


Ghose, J, int the Full Bench case :— 


“There was no promise or engagement of any dis- 


-cription whatsoever by which the Govt. of the day 


surrendered their right to levy a general tax upon in- 
come ofall persons irrespective of the facts whether 
they are zamindars with whom the Permanent Settle- 
meat was concluded or not.” 


In my opinion the decision of the Prity 
Council establishes-the following points :— 


(1) That for the purpose of deciding the 
matter in controvérsy it is not necessary to 
decide whether the landlords were proprie- 
tors of the soils or what was “the exact 
nature of the rights in relation of-the land 
which existed in the Govt. Authority before 
1793". (2) That the jama was payment by 


the zamindars to the Govt. asa condition of. 


holding the estate, or, in other words, it is 
more like rent than’ a tax on income. (3) 
That though there was a clear assurance 
given in the Regulation I of 1793 that there 
would be no increase of jama based on the 
increase of the zamindari income, it contain- 
ed no promise that should there be any 
schme of taxing income generally in future, 
the zamindart income will not be brought 
into the general scheme and wlll be exempt 
from taxation, even though other income 
may be subjected to taxation. 


The last two propositions clearly imply 


that jama is not a tax on income and if a 


statute was enacted by competent authority 
in India to tax income from zamindari such 
statute could not be regarded as being in- 
cogsistent with or repugnant to the - Perma- 
nent Settlement Regulation. 


Both Mr. P. R. Das and Sir Sultan Ahmad, 
who appeared on behalf of the plaintiffs, 
tried to show that the decision of the Privy 
Council is not applicable to the present case, 


-but in my opinion they have not succeeded 


in doing so. Sir Sultan Ahmad poea out 
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to us that the case before the Privy Council 
did ‘not relate to, agricultural’ income but 
certain classes -of. non- agricultural income 


„ such as ‘jalkar or reh received from fish- 


eries; ground-rent from land used for potte- 


Ties, ‘ground. rent for land: used as brickfields, 


fees receiwed:from tying of boats against the 
assessee’s land, fees received from, cart stands” 

ete., etc. His contention was that their 
Lordships of the Privy Council intended to 
draw a distinction between zamindari income 
by which they meant agricultural income 
and income derived by a zamindar from his 
zamindari which according to him was a 
wider expression including non-agricultural 
income. In my-opinion, however the two ex- 
pressions have the same meaning and I do not 
agree with his contention that their Lordships 
intended to draw any distinction between 
them. Their Lordships, however, did recognise 


the distinction between agricultural income 


and other income derived from zamindari, 
mene as was pointed by them, though in 

4 (3) of the Income Tax Act, 1922, which 
aa raken the incomes to which the Act 
shall‘not apply, agricultural income is in- 
cluded, the wider expression “income deriv- 
ed from a zamindarz” is not included in the 
section. The decision of the Privy Council, 
in my opinion, is fully applicable to this 
case, because the chief point to be decided in 
Barua’s case (9) was the same as in this case 
and the argument for the assessee as repro- 
duced in certain reports and as summarised 
in the Judgment of the Privy Council was 


-more or less the same as the argument ad- 


vanced in the present case. 

Mr. P. R. Das tried to distinguish the Privy 
Council case by following a different line of 
argumen. He conceded that notwithstand- 
ing the Permanent Settlement Regulation, 
“the state may impose a tax on income, but he 
strenuously contended that the tax which is 
imposed under the Agri. Income Tax Act is not 
-a tax on income but is aland tax, or in other 
words, a tax of the same description as the 
jama or revenue payable by the zamindar. 
According to Mr. Das the land tax is different 
from the income-tax, because whereas the 
formet is referable to the land which is 
being taxed, the income taxis a tax levied 
on income .in general irrespective of and 
without .any reference to the sources from 
which the income may be derived. This, say, 
Mr. Das is sufficient to distinguish the pre- 
sent case from Barua’s case (9) for that case 
only lays down that the zamindari income 
may consistently with the Permanent Settle- 
ment Regulation be charged to income- 
tax. 
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In my opinion at least one of the main 
“premises upon which this argument 18 based 
“is not correct. . vgn assuming fos the sake 
of argyment that the jamais a kind of land” 
tax, it is difficult to say that the tax imposed 
under the Bihar Act is not an euncome-tax 
but a land tax. Whatever may be the 
origin qf the jama it is quite clear that it 
has no longer any reference to the income of 
the estate, because such income may rise or 
fall, but the jama remains the same. On the 
other hand the tax which the Bihar Act pro- 
poses to levy is to be assessed in proportion 
to.the income of the estate and it has a direct 
reference to that income. Mr. Das in the 
course.of his argument referred to the fol- 
lowing observations made by Lord Macna- 
ghten in London County Council v- At- 
torney-General (13): i = | 
.“Tneome-tax if I may be pardoned for saying so, is 
a taxon income. It is not meant to be tax on any- 
thirig else. It is one tax, not a collection of taxes 
essentially distinct. There is no difference in kind 
between the duties of income-tax assessed under Sch. D 
and those assessed under Sch. A or any of the other 
‘schedules of charge. Oneman has fixed property, an- 
ofher lives by his wits ; each contributes to the tax if 
his income is above the prescribed limit. -The standard 
of assessment varies according to the nature of the 
source from which taxable income is derived. That is 


all.” 

According to Mr. Das this passage supports 
the view that an income-tak in the true sense 
6f the term must bear no reference to the 
source from which the income is derived and 
the moment there is a reference to the source, 
it -ceases to. be.an income-tax and because in 
the present case the source of the alleged 
income is land, soit is land tax. The.argu- 
ment is a: novel one, to say the least about 
it, and I have to deal with it only, in.defer- 
ence to Mr. Das.and because he has asked us 
to record our opinion about it. , In my judg- 
ment all-that Lord Macnaghten wished to 
‘emphasise was that though income may be 
derived from different sources, the income- 
tax was one tax and not a collection of taxes 
in the sense that in every. case. you have to 
tax income only and nothing else which does 
‘not answer the description of income. He 
‘never meantto suggest that an Act which 
purports to tax income should not refer to 
the sources of income or-as soon a8 there is 
a reference to the source the tax would 
cease to be an income-tax. In the Indian 
Tneome Tax Act no less than five definite 
sources of income are set out and agricultural 
income-tax is defined and expected. It will 
‘be fantastic to suggest that the tax. levied 
under the Act is not an income-tax, because 
the sources of the income ate indicated. .. As 
the Provincial Legislature has now been em- 
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powered to tax agricultural income may for 
the purpose of taxation be divided under two 
road heads (1} agricultural income and (2) 
non-agricultural income is taxed by the Cen- 
tral Govt. whereas the agricultural may be 
taxed by the Provincial Govt. We have there- 
fore first to havea clear notion as to what 
is the meaning of ‘income’ and then to find out 
whether the agricultural income-tax is a tax 
on income-or otherwise. As to what is income, 


“though the word.is not defined in the Indian- 


‘Income Tax Act we have the most authorita- 
tive pronouncement about its meaning in 
Shaw Wallace [case Commissioner of Income-o 
tax, Bengal v. Shaw Wallace & Co.) (23) 
and “agricultural income” has been defin- 
ed in the Indian Income Tax Act,.that defina- 
tion being also adopted by the Govt.,of Indian 
‘Act. Thusall that we have tosee is whether 
the income which the Bihar Act purports to 
tax comes within the definition of agricul- 
tural income as defined in the Indian In- 
ceme Tax Act. Ifit does, then there can be 
no doubt that it can be taxed by the Provin- 
cial Legislature. 

I have already indicated that in view of 
the observations made by the Privy Council 
in Barua’s case (9). It is unnecessary to 
discuss what was exactly the status of the 
zamindars and the nature of the jama pay- 
able by himat the time of the Permanent 
‘Settlement but as Mr. Das persists in his con- 
tention that the presant case is not covered 
by Barwa’s case (9) and asks us to record our 
views in regard to these two matters also, I 
shall as briefly as possible, summarise my 
conclusions in regard to them. As to the 
status of the zumindar I shall only quote 
an extract from a judgment delivered by 
Saunders, J. and myself in Rani Sonabatt 
Kumari v. Raja Krityanand Singh (24). 
The passage occurs at pp. 110 and 112* of the 
report and runs thus:— 

“In 1889, the E. I. Co,, adopted an important mës- 
sure which is known as the Decennial Settlement. 
Before this settlement was concluded -an extensive en- 
quiry was held as to, a month other matters, the 
persons with whom the settlement should bs made 
and the amount of assessment to be fixed on the 
land. A keen controversy then arose as to whether 
the zamindars had been treated as proprietors of the 
‘soil or not under the Moghul rule. Mr. Shore who sub- 
sequently became Lord Reignmouth quoted in his 
Minute of 1788, the common expression of the papple, 
which according to kim from its universality was pro- 
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verbial, ‘that the land belongs .to the zamindar and 
the rent to the King.’ This view was supported by 
2 Indian experts Ghilam Husain, the author of 


Sairul-Mutakhrine’ atid Roy Royan in their answer, ` 


to the questions put to them (see Harrington’s 
Analysis, Vol., III page 398).. The answer of the 
former to the Twentyninth question which asked why 
the King purchased lands since he was the lord of the 
country was. ‘The Emperor is proprietor of the re- 
venue issuing out of the territory under his authori- 
ty ; but he is not the proprietor of the soil.’ On the 
other hand Mr.. Grant maintained that it was the 
fundamental principle in. all the native estatés of Asia 
‘that the. Sovereign is sole universal proprietary lord 
of the land ; and the ryots, who are husbandmen or 
peasantry, hold directly of the prince, by immemorial 
usage, as perpetual tenants in capite: subject to the 
annual payment of a certain fixed portion of the gross 
produce of the soil in money or kind..........-. ’ (ibid, 
page 360). Colonel Wilks thought- that the fact 
which settled thə controversy was that the share 
of the produce which went to the proprietor was 
an infinitesimal one as compared with the share 
which went to `the King and he expressed himself 
thus: ‘It is absurd to distinguish as proprietor the 
person entitled to one-tenth’ (Colonel Wilks subse- 
quently attempted to show, that the real share of the 
zamindar was one-twentieth)’ while the remaining 
nine-tenths are called a-‘duty, a tax, a quit rent’ oy, 
B: 377.) Confronted with these divergent views the 

irectors of the East India Company pronounced no de- 
cision on the historical question but. dealt with the 
matter on grounds of expendiency. We read in the 
fifth report Vol. I, p. 30 that ‘Whatever might be the 
difference of opinion among those who were officially 
consulted on the critical question of proprietary right 
in the soil a general concurrence prevailed in favour 
of the settlement being made with the zamindari.’ 
The report then goes to state (ibid p, 32.) 

In the progress and conclusion of this improvement 
transaction, the Govt. appeared willing to recognise the 
proprietary. right of the zamindars in the land; not 
so much from any proof of the existence of such 
right, discernible in his relative situation under the 
Moghul Govt. in its best form. as from the desire of 
improving their condition under the British Govt., as 
far as it might be done consistently with the perma- 
nency of the revenue and with the ‘rights of the 
cultivators of the soil’. Whatever may have been the 
positionof the zamindar in theory under the Moghul 
Govt., there is no .doubt, that great dignity 
attached to his office by reason of his. being in 
a sense a Govt. official having charge of the main- 
tenance of peace and order in the area under his con- 
trol as wellas ofthe zamindari, and the practice of 
-making successive settlements with the same person or 
his heirs fostered the growth of the conception: of 
ownership. The East India Company for political 
reasons confirmed him in the position which he had 
already substantially attained by a formal recognition of 
his proprietary rights in the soil. So in the Regulations 

assed on September 18, and November 25, 1789, and 

ebruary 10,1790, ‘It was notified to the proprietors 
oftheland on behalf of whom the settlement might 
be c8ncluded that the jama _assessed upon the lands 
under these Regulations would be continued after the 
expiration of the tenures and remain unalterable for 
ever, provided such continuance should meet with the 
approbation of the Hon’ble Court of Directors for the 
affairs. of the East India Company and not otherwise’.”’ 


In the same judgment I also quoted at 
p. 187* the following-observations of Lord 
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Parkerin Ranjit Singh -Bahadur v. Kali 
Dassi Debi (25). a h 

. “Passing. to the settlement 0f-1793 it appears to- 
their Lordsleips to be beyond, controversy that, what- 
ever doubts be entettained as to whether before 
the English occupation the eamindars Had “any pro- 
prietary interest in the lands comprised within their 
respective Districts, the settlement itself recognises and 
proceeds on thé footing that they are the actual pro- 
prietors of the land for which they undertook to pay 
the Govt. revenue. The settlement is expre&sly made 
with‘ zamindars, independent talugdars and other 
actual proprietors of the soil’—see Regulation Is. 3 and. 
Regulation VIII, s.4. It is clear that since the settle- 
‘ment the zamindars have at least a prima facie title to 
all lands for which they pay revenue such lands being. 
commonly referred to as malguzari lands.” i 

The above passage'states very clearly the- 
ëffect of the Permanent Settlement Regula- 
tion of 1793. But in the famous case of 
Thakooranee Dassee v. Basheshur Mookerjee. 
(26) which was heard by fifteen Judges of 
thé Calcutta High Court Trevor, J., express 
ed the opinion that though Regulation I of: 
1793 recognised the zamindars as proprie- 
tors of the soil, it never recognised them. 
as being possessed of an absolute estate in 
their zamindari, The actual passage in his. 
judgment in which this opinion is expressed 

‘runs as follows :— 

“That, though recognised as actual proprietors of the 
soil, that is ownersof their estates, still zamindars 
and others entitled to a settlement’ were not recognised 
as being possessed of an absolute estate in their several 
zamindarees; that there are other parties below them 
with rights and interests fn the land, requiring pro- 
tection just in the-same way as the Govt. above them 
was declared to have a right and interest in it which 
it took care to protect by law: that the zamindar 
enjoys his estate subject to, and limited by, those 
rights and interests; and that the notion ofan absolute 
estate in land is as alien from the Regulation . law as 
it is from the old Hindu and Muhammadan Law of the 
country.” 

. The view taken by Trevor, J., is confirm- 
ed to sothe extent by the fact that at the 
time of ‘the Permanent Settlement the 
zamindars had to execute kabuliyats in 
-favour of the governing authority in respect 
of the estates settled with them; but ‘the 
matter need not be pursued: any further 
because for the purpose of this case it is not 
necessary to qualify the statement made in the 
Permanent Settlement Regulation as to the 
zamindars being the proprietorsof the soil. 

There remains now the question as to the 
naturé and origin ofthe payment which is 
called “jama” in the Regulations and “Govt. 
revenue” inthe later doctiments. It was 
contended on behalf of the plaintiffs that the 
jama is nothing but a tax on the land of 

(25) 440 841; 40 Ind. Cas. 981; 21 C WV N 609; 32 M 
L J 565; 15 A LJ 390; 25 C L J 499; 19 Bom. E R 462; 
(1917) MW N‘459;6 L-W 101;2 PEW. 1;22 MLT 
489; 44 I A117 (P ©). | 

(26) 3 W R 29. 
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each particular estate and this argument was 
supported by reference to certain despatches 
‘~which-passed between Lord Cornwallis and 
‘the Court of Directérs prior to thé enactment 
-of thePermanent Settlement Regulation. In 
one of these despatches Lord Cornwallis is 
reported to have written as follo®s :— 
= “We think this is an appropriate opportunity to 
observesthat if at any future period the public exi- 
gencies should require an addition to your resources, 
_ you must look forthis addition inthe increase of the 
“general wealth, and commerce of the country and not 
in the augmentation of the tax of the land.” 
Similar expressions were used in regard 
to “jama” by the Court ‘of Directors as well 
as other contemporary writers on the subject 
one of whom Colonel Wilks called it “‘a duty, 
tax or quit rent. It must also be conceded 
-that the word “tax” would not be an inap- 
‘propriate description of jama, if it is assum- 
ed that the zamindar was a proprietor of 
the soil. Ifhe wasa proprietor of the soil, 
he was entitled to retain the entire produce 
‘of the soil.and if the Govt. took from him 
any part of the produce that was prima 
facie in the nature of tax. At the same 
time if one were to examine the matter 
historically, one might feel inclined to 
doubt whether ‘tax’ is an appropriate ex- 
‘pression. The Moghul authorities quoted in 
-Harrington’s Analysis called it a tribute or 
rent andin Freeman v. Fairlie (11), the 


- Lord Chancellor is reported to have said :— 
“Zamindars and Talugdars were owners or the soil, 
‘subject only to a tribute such as I have stated, to Govt. 
‘and it was the object of those regulations of the year 
1793, to make that tribute which had been considered 
‘as dependent in its amount on the will of the governing 
power, fixed and permanent.” 


Again in Field’s Regulation of the Bengal 
Code we find that zamindari tenure is des- 
-cribed as follows : 5 

“Tt isan absolute right of proprietorship in the soil 
subject to the payment of a fixed amount of revenue to 
the Govt. If this revenue falls into arrears, the estate 
may be putup to auction and sold to the highest bid- 
der. The purchaser acquires'the estate free from all 

„encumbrances created since the time of the Permanent 
Settlement and obtains statutory title.” 

Such consequences are described above 
are seldom attached to the non-payment of a 

mere tax and I think it will not be incorrect 
to say that the jama is more like rent than a 

. tax. Itis, as Lord Russell has pointed out, 
“a payment made by the landlord from anci- 
ent times to the sovereign authority as a con- 
dition for holding the land. 

“Now assuming that the zamindar is a 
proprietor of the soil and the jama is a land 

_ tax the question still remains whether the 
imposition of “the agricultural income-tax 
amounts to anaugmentation of the jama. It 
seems to me that though in both cases pay- 
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ment has to be made to the Crown, the two 
payments are historically and in essence, of 
a different description and it will not be cor- 
° rect to say that the imposition of the argi- 
cultural income-tax is an augmentation of 
the Govt. revenue. . 
_.. [will now assume for the sake of agru- 
-ment that the jama is a tax and the tax 
imposed under the Agri. Income Tax Actis 
essentially a tax of the same kindas the 
jama. I will also assume that the Agri. 
Income Tax Act, in so far as it affects the 
permanently settled estates, has the effect of 
repealing the Permanent Settlement Regu- 
lation. These assumptions, however, can be 
of no assistance to the plaintiffs, unless as was 
contended by Mr. Das, the Permanent Settle- 
ment Regulation I of 1793 is deemed to be 
an Act of Parliament and the case falls under 
s. 108 (2), read withs. 109 (1) (2), for 
otherwise the subsequent assent of the 
Governoris sufficient to validate the Act. 
The plaintiffs as I have already said, relied 
iti this connection on ss. 108 (2) and 299 (3), 
-and therefore if, as Mr. Das contends, the 
Permanent Settlement Regulation I of 1793 
is to be regarded as an Act of Parliament, 
the Act should have been introduced into the 
Legislature with the previous sanction of the 
Governor-General or it should have at least 
received the assent of the Governor-General 
or His Majesty. 


Now, I must frankly confess that I find it 
difficult to hold that Regulation I of 1793 was 
an Act of Parliament. This Regulation was 
never considered by the two Houses of Par- 
liament nor did it receive the assent of His 
Majesty the King. It was enacted in India 
by the Governor-General, there being noth- 
ing inits preamble or any where else to show 
that it was enacted under any authority de- 
legated to the Governor-General by the 
British Parliament. Mr. Das contends that 
it became an Act of Parliament, because it 
was enacted in obedience to Pitt's India Act 
of .1784, but in my opinion there is no war- 
rant for such a conclusion. The Act of 1784 
after reciting certain complaints made on 
behalf of a numher of Rajas, zamindars etc., 
states that such complaints should be inves- 
tigated and if founded in truth, should be 
redressed. It directed the Court of Direétors 
of the East India Company : 


_ “to adopt, take and pursue such methods for enguir- 
ing into the causes, foundation and truth of the said 
complaints, afd for obtaining a full and perfect know- 
leged of the same and ofall circumstances relating there- 
to as the said Court of Directors shall think best adopted 
for that purpose, and thereupon, according tothe cir- 
cumstances of the respective cases was of the said Rajas, 
zamindars ect., to give orders and instructions to the 
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several Govt., and Presidencies in India, for effectually 
redressing, in such manner as shall be consistent with 
justice and the laws and customs of the country, all 
injuries and wrongs which the Rajas, zamindars poly- 
gars, taluqdars, and other native landholders, may have 
sustained unjustly in the manner aforesaid, and for thee 
settling and establishing upon principles of moderation 
and justice according to the laws and constitution of 
India, the permanent rules by which their respective 
tributes, rents and services shall be in future rendered 
and paid to the said united Company.” oa 
This Act was passed in 1784 whereas the 
Regulation in question was enacted in 1793. 
The Act, as we have seen, gave a free hand to 
the Court of Directors and merely directed 
them to redress the grievances, if founded in 
truth. It is true that the Directors held an 
élaborate enquiry in pursuance of the Act 
but they exercised their own independent 
judgment in devising measures for the re- 
dress of sych-grievances as appeared to them 
to be legitimate. As a constitutional point 
it is difficult to say whether the Parliarnent 
exercised any sovereignty over Bihar and 
Orissa at the time the enactment was passed, 
but as by virtue of the grant of Diwani in 
1765 the task of administering the land ‘ré- 
venue of a part of India had devolved upon 
the East India Company, it seems that it 
could enact the regulation in question 
through the Governor-General even apart 
from any authority derived from British 
Parliament. How can the Regulation be 
regarded in these circumstances as an Act 
of Parliament itis difficult to understand. 
Mr. Das has referred us to many writers who 
have dealt with the constitutional history 
of India relating to the period during 
which the regulation was passed but none 
-of the writers has said that it was an 
Act of Parliament: Mr. Das also relied on 
Willingale v. Norria (14) and Powell v. 
Apollo Candle 
of his contention, but in my opinion these 
cases have very little bearing on the ques- 
tion before us. In the first of these cases it 
was held that where a statute gives power 
to an authority to make regulations, a breach 
of the regulations so made is an offence 
against the provisions of the statute. The 
point which arose in that case was this: 
Under s. 4 of the London Hackney Carriages 
Act, 1850, the then Commissioners of Police 
were authorised to make regulations in 
regard to the boundaries of standings for 
hackney carriages and the number of car- . 
riages to be allotted on a standing and cer- 
tain other matters. They did make certain 
regulations in pursuance of the authority 
conferred upon them by the Act and one of 
these regulations being broken, it was held 
that: the breach of regulations made under 
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the authority of the statute was a breach of 
the statute itself. In the second case it was- 
held that certain duties levied by an order in: 
Council issued under s. 133 of Customs: 
Regulatiow Act of 1879 must be deemed to 
have been really levied under the ‘authority’ 
of the Act under which the order was issued, 
because the Legislature had not parted with: 
its perfect control over the Governor and had 
the power at any moment of withdrawing: 
or altering~the power which they had 
entrusted to him. These decisions are not 
applicable, because the Permanent settle- 
ment Regulation did not consist of mere bye- 
laws or rules made under an Act of Parlia- 
ment, but was an independent measure 
enacted in India by a de facto governing’ 
authority. f 

It was contended in this connection by the 
learned Advocate-General that even if it is: 
assumed that Regulation I of 1793 is an Act 
of Parliament, s. 108 cl. (2) (a) does not apply 
to the present case, because it is not an Act. 
of Parliament extending to British India. 
The expression “British India” has been de- 
fined in s. 311 of the Govt. of India Act as. 
follows :—‘‘British India” means all terri- 
tories for the time being comprised within: 
the Governor’s Provinces and the Chief Com- 
missioners’ provinces.” The learned Advocate-_ 
General, emphasised the expression “all 
territories” in this definition and contended 
that British India” means the whole of 
British India and not a part of-British India.. 
He also argued that where the Act con- 
templates any reference to a part of British 
India, it says so expressly as will appear 
from the language of s. 110-and certain other 
sections of the Act. Finally he argued that in- 
asmuch as the Permanent Settlement Regu- 
lation ‘related only to a part of British India, 


and Orissa, this Regulation cannot be said 
to be an Act of Parliament extending to 
British India and so s. 108 (2) (a) has no 
application tothe present case. Now’ all I 
wish to say in regard to the argument 1s 
that prima facie the construction put by the 
learned Advocate-General appears to be 
rather narrow, but it is really unnecessary 
to decide whether the construction is correct. 
or not because, as I have already stated, 
Regulation I of 1793 cannot by any streteh 
of reasoning be described as an Act of Par- 
liament. | in 

The last point urged by Mr. P.R. Das 
was that even if it be assumed that the 
Agri. Income Tax Act is not ultra vires of 
the Bihar Legislature yet if the Act is con- 
strued according to certain well recognised 
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principles, it must be held that it cannot 
affect the permanently settled areas. The 
principle of construction upon which Mr. Das 
relied is that if there isan earlier statute 
‘oh ‘a special subject and also a subsequent 
enactment of a geferal nature, the Court” 
will not-hold that the earlier and the special 
legislation has been indirectly repealed or 
altered merely by force of the general words 
ustd in the subsequent legislation without 
“any indication of a particular intention to do 
‘so [see Seward v. Vera Cruz (16). at p. 69*] 
This--principle was applied by Mr. Das 
to the present case in the following man- 
ner. According to Mr. Das, Regulation I of 
1793 which was an earlier and special lagis- 
lation contained a promise that there shall 
be no further tax on the income of estate of 
which the jama had been fixed (permanently 
settled estates). Then followed a subsequent 
general Act. which purports to tax agricul- 
tural income. As this Act does not use 
specific words to show that the Permanent 
Settlement Regulation was intended to be 
repealed, the two statutes must be read to- 
gether as if they were quite consistent with 
each other and the object of the Bihar Act 
must be taken to tax only such agricultural 
income as could be taxed consistently with 
the promise made in the Regulation of 1793. 
In other words, according to Mr. Das the 
Bihar Act, when properly construed, cannot 
be held to apply to agricultural income deriv- 
ed from permanently settled estates, though 
it may be applicable to similar income from 
tenures, ratyati lands and the estate which 
are not permanently settled as for example 
temporarily settled estates within the Govt. 
khas mahal. a 
-Now this question can arise for considera- 
tion only if it is held thatthe tax levied 
under the Bihar Act is a tax of the same 
kind as the jama and isin reality an addi- 
tion to “‘the-burden of the land” which was 
fixed in 1793 and which was to remain 
unalterable for ever. Such a view, however 
as I have already pointed out is not open to 
ug to take in view of the decision of thé 
Privy Council in Barua’s case which as I 
have already stated should be taken to be the 
last word on the*subject. Even, however, 
if we assume that such a view. is open to us 
to take, it seems to me that the position is 
not quite so simple as Mr. Das suggests. It 
was not seriously disputed before us that in 
spite of the assurance given in Regulation 
I of 1793 it was within. the power of the Indian 
Legislature to revoke the declaration contain- 
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edin the Regulation. The earlier history of the 
income-tax law shows that notwithstanding 
the Permanent Settlement Regulation agri- 
cultural income has been taxed-in the past. 
elt was certainly taxed under the Income Tax 
Act, 1860, but the tax was given up in 1865. 
Again an income-tax was levied on all in- 
come including agricultural income-tax 
between 1869 and 1873-1874. In 1886 a 
regular Income Tax Act was passed but 
agricultural income was specifically exempt- 
ed under that Act and the exemption is still 
in force. The reasons, however, for exempt- 
ing agricultural income was, as. has been 
pointed out by some writers, not that the 
landlords paid revenue to Govt. but that 
they paid a cess on land, whereas the other 
persons paying income tax had not to pay 
any such cess. As Mr. Sunderam has ‘stated 
in his commentary on the Indiah Income 
Tax Act, in those days when the Cess Act 
was passed and income-tax was levied on 
agricultural income the owners of perma- 
nently settled estates carried on a powerful 
agitation against these imposts on, the 
ground that the new taxation constituted a 
breach of the Permanent Settlement, but the 
Government these complaints not be exempt- 
ing permanently settled estates as such from 
income-tax but by exempting all agricul- 
tural income whether the lands were per- 
manently settled or not. 


“From this brief history of the income-tax 
law it appears that the Central Govt. did tax 
agricultural income when it wanted to do so- 
but for many years past for certain reasons. 
of policy such income was exempted from 
taxation. Then came the Govt. of India 
Act which expressly authorised the province 
to tax agricultural income the authority so 
conferred being as unqualified as thé- ex- 
emption given in regard to agricultural in- 
come under the Indian Income Tax Act. 
Why should not then the Bihar Agri. Income 
Tax Act be taken to be a repeal of the. 
earlier enactment, because the language 
which is used in this Act is universal and 
comprehensive. The Act purports to tax 
“the total agricultural income of every per- 
son” (s. 2) and s. 4 recites in express terms 
the Act shall apply to all agricultural. in- 
come derived from land situated in the Pro- 
vince of Bihar. There is nothing in the Act 
to suggest that it was intended to apply to 
lands other than those comprised within the 
permanently settled estates, or so exclude 
the liability gf so large a class of tax payers 
as are holder of permanently settled estates 
in Bihar. If these persons weré intended to 
be excluded the Legislature would have 
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used apt words to express its meaning. I 
think that I might usefully quote here the 
following . observations, of Hamilton, J. 
which were quoted by Rankin; J. in Em- 
pee v. Probhat Chandra Barua (19), at p. 

ee 6 

“Can s. 33 in view of that history and ofits sub- 
“ject: matter, be so read as to make it subject to an un- 
expressed exception infavour of the rights of Exeter 
under its charters ?’’ 

After quoting this, Rankin, J. added 

“There is no rule which entitles Courts of Law to 
demand express words from the Legislature, or fo re- 
fuse the office of interpreter in the absence of express 
words ; but the point is that the Legislature dealing 
with a matter, asto which equality or uniformity may 
weli have been thought a cardinal consideration, has 
used the plainest and the most express language. The 
hged and front of most its offending is that the words 
are general, but prima facie they import a calculated 
universality.” 

Tf therefore the other arguments of Mr. 
Das fall*and it is held that the Bihar Legis- 
lature was competent to pass the Agricul- 
tural Income Taxin the terms in which it 
has been passed, it might well be argued 
that the Act has repealed the provisions of 
an earlier enactment. It seems to me that 
the “calculated universality” of the language 
used in the Bihar Agri. Income Tax Act is 
sufficient to show that the permanently settl- 
ed estates were not meant to be excluded. 
This, in my opinion, is sufficient to dispose 
of the last point raised by Mr. Das. But I 
must repeat once more that I have dealt with 
this point only in defence to Mr. Das’s argu- 
ment and on the assumption that the tax 
imposed by the Bihar Act is an augmenta- 
tion of the jama which was fixed under the 
Permanent Settlement Regulation. 

- Thus the conclusions which I have arrived 
at may be summed up as follows: (1) the de- 
finition of the agricultural income as given in 
the Bihar Act seems to be somewhat defective 
but that does not invalidate the whole Act. On 
a careful examination of its language it ap- 
pears that it goes beyond the terms of the 
definition given in the Govt. of India Act in 
regard to such revenue free estates as lie 
within the limits of a Municipality. We do 
not definitely know whether there are any 
such estates in Bihar and if there are, what 
is the totalnumber of such estates; but as- 
suming that such estates do exist, all that 
can be said is that such estates cannot be 
taxed and the Act is ultra vires in so far as 
if purports to tax them. (2) That there is 
no declaration or promise in the Permanent 
Settlement Regulation that.the zamindars 
will not be liable to pay income-tax like the 
other receivers of income and accordingly 
the Bihar Act is neither repugnant -to. nor 
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purports to repeal the Permanent Settlement 
Regulation (3) That the Permanent Settle- 
inent Regulation is not an Act of Parliament 
and can be repealed by the Legislature of 
the: province or provinces affected by it, 


. provided ¢hat the precedure set out- in “the 


Govt. of India Act's followed. In the pre- 
sent case the Act canħot be questioned as 
the Govergor has given his assent to it after 
it was passed. (4) That the Agri. Income 
Tax Act purports to tax all lands and estdtes 
permanently settled or otherwise an@it will 
not be correct to hold that by this Act the 
income from permanently settled estates 
cannot be taxed. In my opinion the suit 
must fail and should be dismissed with 
costs. 

Manohar Lall, J.—The plaintiffs who 
are zamindars holding parmanently settled 
estates in the District of Patna in Bihar, 
have instituted this suit on October 7, 1939, 


‘for a declaration that ttie Provincial Legis- 


lature of Bihar has no jurisdiction to enact 
the Bihar Agri. Income Tax Act (VIL of 1938) 
as amended by the Bihar Agri. Amendment 
Act (V of 1939) (hereinafter to be referred 
to as the act) imposing agricultural income 
tax on their estate which was settled under 
the Permanent Settlement Regulation (I of, 
1793) (hereinafter to be referred to as the 
Regulation) so long as the said regulation 
stands unrepealed, and for a further dec- 
laration that the issuing of and serving of 
the notice on the pleintiffs by the Agricul- 
tural Income Tax Officer under s: 17 (2) and 
30 of the Act with a view to their proposed 
assessment for agricultural income tax was 
without jurisdiction, illegal, invalid and in- 
operative. The main defence to the action on 
behalf of the Province of Bihar was that 
the impugned Act was competently enacted 
and did not purport to alter the character 
of or infringe the conditions of, the Perma- 
ment Settlement under the Regulations so 
that the imposition of agricultural income 
tax is not invasion on the rights of the 
zamindars under the Permanent Settlement. 
Tt’ was also pleaded that the plaintiffs have 
no right to maintain the suit in that their 
only remedy was to raise their objection in 
the course of the assessment before the Agri- 
cultural Income Tax Officer the require- 
ment of s.80 of the Civil P. C., were also 
stated not to have been fulfilled. A num- 
‘ber of issues were struck by the first Subor- 
dinate Judge of. Patna which’ are to be 
found at p. 7 of the paper book. The suit was 
originally valued „at Rs. 187-8-0 but upon 
the objection raised by the -defendant the 
valuation was increased to“ Rs. 10,001 and 
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the requisite court-fee has been paid there- 
on. By an order of this Court on hearin 
the -parties and with ‘their consent, this suit 
has been transferred and for trial to this 
Court as it involves a decision of import- 
ant and difficult quéstions concerning the 
whole province. ° 


When the hearing of this case*began on 
February 26, 1941, the learned Advocate for 
both sides agreed that the relevant’ facts, 
which are necessary to decide the suit, are 
not denied by either side including the facts 
relating to the ‘validity of the notice under 
s. 80 of Civil P. C. and that the only issue 
* which required to be decided was issue 
No. 8 namely, whether the notices and the 
assessment under the impugned Acts are 
legal, operative and binding on the plaint- 
iffs? Issue Nos. 1, 3, 4, 6, 7, and 9 are merely 
matters of argument Issue No. 5 was given 
up on behalf of the defence. The plaintiffs 
then, being zamindars holding their estate 
permanently settled with their predecessor 
or under the provision of regulation, chal- 
lenge the validity of the Act upon three 
grounds, firstly, that the Act has not been 
validly enacted under the provisions of the 
Govt. of India Act, 1937 (hereinafter to be 
referred to as the India Act), secondly, that 
if it is held to be validly enacted it can- 
not apply upon its true construction to a 
permanently settled estate and lastly, that 
if the Act can be construed to operate as a 
repeal of the legislative provisions of the 
Regulation, this involves a direct breach 
of the promise given under the Regulation. 
It will be convenient in the first instance 
to examine the scope of the Act in order 
to find ‘out the nature of the imposition so 
that it may ‘be decided to what extent the 
imposition is inconsistent with the provisions 
of the Regulation. 


The Act which received the assent of the 
Governor on October 12, 1938, states in the 
preamble that this is “an Act to provide for 
the imposition of a tax on agricultural in- 
come” and contains the preamble that 

“whereas it is expedient to impose a tax on agricul- 
tural income arising from lands situated in the Province 
of Bihar, it is hereby enacted as follows.” 


Agricultural income is defined by s. 2 (a). 
The rest of the Act is divided into six. chap- 
ters of which only Chap. II is relevant for 
the present purpose. That chapter is entitl- 
ed “charge of agricultural income-tax” 
and consists of 13 sections. Section.3 is so 
framed as to charge agricultural income-tax 
at the rate which may be specified from 
time to time ; the tax is stated to be charge 


_ JHALAK PRASAD SINGH V. PROVINCE OF BIHAR (PAT) 


19410 


“on the total agricultural income of the pre- 
vious year of every person” and by s. 4 it. 
is enacted that the Act shall apply to “all 
agricultural income derived from land situ- 


e ated in the Province of Bihar” save asin- 


come hereinafter provided.: The limits of 
the taxable income are fixed bys. 5, and the - 
mode of its determination is enacted in 
ss.6 and 7. Charitable or religious trusts 
and wagfs are exempted by ss. Sand 9. 
The other provisions in this chapter are 
not relevant for the present enquiry but it 
may be stated that s. 5 agricultural income- 
tax is only payable, if the total agricultural 
income of the previous year exceeds Rs. 5,000 
and that no tax is payable by a person who 
received agricultural income as defined in 
s. 2 (a) (1) or by those who are in cultivat- 
ing possession of less than 200 acres, of land. 
It will be noticed, therefore, that the act im- 
poses , a taxation on agricultural income 
arising from all lands situated in the Pro- 
vince of Bihar subject to the stated excep- 
tions briefly narratéd above and does not 
exempt the agricultural income of zamin- 
dars which they receive from permanently 
settled estates and applied to all persons 
who receive agricultural income e. g. raiyats 
under-raiyats tenure-holders, lessees, tempor- 
ary or permanent, and zamindars. 


Such being the ambit of this Act it is now 
pertinent to consider the question whether 
the imposition of agricultural income-tax 
in respect of agricultural income derived by 
azamindar from his permanently settled 
estate is to any, and if so to what, extent in- 
consistent with the provisions of the Regula- 
tion. Fortunately so far as this Court is 
concerned there is an authoritative decision 
of their Lordships of the Judicial Committee 
in the celeberated case of Probhat Chandra 
Barua v. King-Emperor (9), which must 
guide in deciding this question. This Court 
must accept the pronouncement given by 
Lord Russel of Killowen while delivering 
the judgment of their Lordships and must 


Tejects an attempt to distinguish that decision 


upon the ground which will be indicated 
hereafter. His Lordship after, examining 
all the relevant provisions in the various 
Bengal Regulations of 1793 came to the con- 
‘clusion that the Regulation was a master Re- 
gulation and then proceeded to examine its 
terms and specially Art. 6 which was relied 
by counsel before their Lordships (as it has 
been mainly relied upon by counsel for the 
plaintiffs before this Court) and held that 
their Lordships - . 


“are unable to find in the Regulation any statement o 
assurance that a zamindar will never be liable to 
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taxation in respect of the income derived from his 
zamindart, or (to put the matter from another point of 
view) that a zamindar will, as to so much of his property 
as consists of income derive from his zamindari, be 
exempt from schemes of taxation applicable generally 
to the incomes of the inhabitants of British India.” 

His Lordship then gives a most valuable 
paraphrase of Art. 6 which may be usefully 
quoted here: 

‘You have in the past been liable to have the amount 
of the jama increased according as the actual produce of 
the estate increased ; to enable the Govt. to obtainthis 
you have been subjected to frequent investigations to 
ascertain the actual produce-and you haveeven been de- 


prived of the management of the estate. All this shall’ 


cease. You shall have fixity of payment and fixity of 
tenure. If you inprove the revenue of your zamindari 
you shall enjoy the fruits of your improvement without 
fear of the Govt. claiming that because the revenue 
profuced by the estate has increased, the payment you 
make to Govt. as condition of holding that estate shall 
be increased also,” 

and a few dines later 

‘ “In their Lordships’ opinion, while the Regulation 
contain assurances against any claim to an increase of 
the jama, based on an increase of the zamindari in- 
come they contain no promise that a zamindar shall in 
respect .of the income which he derives from his zamin- 
dari be exempt from liability to any future general 
scheme of property taxation, or that the income of% 
zamindari shall not be subjected with other income to 
any future general taxation of incomes.” 


I have already shown that the Act imposes 
a general tax on all agricultural incomes and 
as the Regulations never promised that the 
income of a zamindar shall not be subject 
to any future general taxation of incomes (as 
laid down in Barua’s case the Act cannot 
be held to be a breach of that promise. 


But it was strongly contended that the 
words of Lord Russel quoted above cannot be 
brought into aid by the defendant because 
the Act is not an Act to tax all incomes but 
to tax agricultural income only. The argu- 
ment-was that whereas an Income Tax Act 
is,a general tax in all income irrespective of 
the sources and can be imposed upon agri- 
cultural and non-agricultural incomes of 
permanently settled zamindaris the tax 
being a tax on agricultural incomes only and 

. with reference to a particular source it 
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cannot be validly imposed even according to` 


the decision in Barua’s case. I do not 
understand this distinction. Jf the Indian 
Income Tax Act can validly tax all incomes 
including agricultural and non-agricultural 
incomes, I do not see why the same 
taxation cannot be imposed by two com- 
petent bodies the one taxing non-agricul- 
tural income and the other taxing agricul- 
tural income of the zamindar assessees. 
This is exactly what has been provided by the 
present India Act. But for the exception 
given in s. 4 (3) of the Indian Income Tax 
Act it would be payable upon agricultural 
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income also. That tax can-now be imposed: 
by the provincial legislature by giving it that 
power by inserting it as Item No. 41 in’ 
List II, Sch. VII. The argument that income 
tax is a tax on income without any re- 
ference to a source” loses sight of the sec- 
tions in the Indian Income Tax Act which 
specifically mention the sources e. g. 5. 4, 8. 6 
and s. 12. . . 

It is proper that I should state heye the: 
other grounds upon which: the decision in. 
Barua’s case was sought to be distingu- 
ished. It was urged by Sir Sultan Ahmad, 
who gave a forcible reply on behalf of the 
plaintiff, that that case only decided the tax- 
ability of the non-agricultural income arising 
from the estate of the assessee and that,- 
therefore the observations’ of Lord Russel 
should be taken to mean only that there was 
no promises that non-agricultural income 
will not be assessed by any future general 
scheme of property taxation but that either 
it must be held that the promise under the 
Regulation was to exempt agricultural in- 
come from further taxation or that the point. 
was never decided and remains open toargu-. 
ment. Iam unable to accept this contention 
as sound. At the top of p. 7 the argument of 
the appellant before the Privy Council has. 
been stated to be in these words. 

“He (thatis to say, the zamindar assessee appellant): 
alleges that'the jama was a tax and not a rent orrent- - 
charge, and that by the Regulations a legislative- 
assurence of guarantee was given that no tax beyond the 
amount of the fixed jama would be imposed upon the 
income of the permanently settled estate.” 

This income of the permanently settled 
estate, in my opinion, means both agricul- 
tural and non-agricultural income and itis. 
not permissible to argue that the income of 
the permanently settled estate means in: 
that judgment only the non-agricultural. 
income of the permanently settled estate.. 
This argument was also developed in this: 
way:—The Govt. land. revenue is a tax on. 
agricultural income, the limit of that tax 
was fixed by the Regulation and, therefore, 
the proposed tax by the Act on agricultural 
income is a breach of that promise which 
ensured tothe zamindars that all fruits of 
their own good management and industry- 
will be exclusively enjoyed by them and that 
the present or any future Govt. will never: 
ask for an augmentation of the tax on agri- 
cultural income in consequence of the im-- 
provement of their respective estates. An. 
analogy wasalso sought to be drawn between- 
the Indian revenue system and the English 
tax land system. It is true’as pointed out by: 
Viscount Dunedin while delivering the judg-. 
ment of the Board in Wadia v. Secretary ofr 
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that : å 
“the root idea of British rule in India is that he who 
hag the soil must pay, not in kind like a proper ` tithe, 
but in money, a certain proportion of whaj he gets from 
ealtivation,.and this money, payment can be, raised 
from time to time so as to maintain the proportion to 
the fruits of cultivation. Which have increased.” i 
But the observation of Lord Rorter while 
dęlivering the judgment of the Board in 
Raja Bhagwan Bakhsh Singh v. Secretary 
of State (28) at p..206 are useful to show that 


tin considering the way in which land revenue is” 


regarded in India nocomparison with tenuresin Eng- 
land is of such (if any) assistance. Its universality, its 
quantum, and the tendency of the Indian outlook to 
regard the Govt. asa sharer in all the produce of the 
land àre matter of importance.” 

That was a case in which the question 
arose as to whether land revenue must be 
deducted. in’ calculating the gross annual 
profit of a property and it was pointed out 
that it must be so deducted (these two cases 
did not concern permanently settled estates). 

It is also true that i 
‘whatever doubts be entertained as to whether before 
the British occupation the zamindars had any pro- 
prietary ‘interest in the lands comprised within their 
respective districts, it is now established by high 
authorities that the Permanent Settlement itself re- 
cognises and proceeds on the footing that they are the 
actual proprietors of the land for which they undertake 
to pay the Govt. revenue.” Per Sir George Lowndes in 
Gobinda Narayan Singh v. Shamlal Singh (29) at 
p. 132 approving the well known passage from the 

-judgment of Lord Parker in Ranjit Singhv. Kali Dasi 
Debi (25) at p. 1225.” sc Ip 

But the assessee, the plaintiff, ignores the 
position of zamindars which is expressly pro- 
vided by Arts.-3,4and5 of the Regulation, 
that is to say, the zamindars are “allowed to 
hold their estates at such assessment for 
ever.” i 

In Haradas Achargya Chowdhuri v. Sec- 
retary of State for India (12) Lord Buck- 
master while considering the question as to 
how the external boundaries of a permanent- 
ly settled estate should be decided made these 
‘observations at p. 917 : 


: “Pushed to its extreme it would result in this: that 
-whenever a'zamindari had been the subject of perma- 


ment settlement and there was any dispute as to its 


_ "(2156 I A 51 (60); 114 Ind. Cas. 1; A 1R1929P C 34; 
33 CW N 293; 49C LJ 179; 31 Bom. LR 256; 53 B 
230; (1929) A L J 47; Ind. Rul. (1929) P'O 41 


(PC). 

(28) 67 I A 193 (206); 187 Ind. Cas. 646; A I R1940 
PC 82,12 R P C 169; 19400 WN 431; 6 BR 594; 
(1940) A-L J 333; 1940 O L R 292; (1940) Kar. (P 0) 
160:Sup; 440 WN 765; 52 L W 50; (940) 2MLGI 
905; 72CL J 1:1 L R940) All. 432 (PO). * 

(29) 58 TA 125 (132); 131 Ind. Cas. 753; A I R 1931 
P C89; 53.CL J 333/350 W N 591; (1931) M W N 
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external bounduries the zamindars would never be 
able to establish title to any portion of it if it happened 
to be traversed by a navigable river, of variable course, 
unless they could show what were the exact boundaries 
of that course at the date of the permanent settlement. 
eSuch a conclusion their Lordships ‘wholly reject.: The , 
object of the permanent settlement was to confirm the 
zamindars in their holdings at a fixed and immovable 
rent, and, if assumption are made, one way or the 
other, they ought to proceed upod an attempt to do justice 
to the title rather than to render it Insecure. : 

In the case of Raja Suttosurrun Ghosal 
v. Mahesh Chandar Mitra (30) their Lord- 
ships of the Judicial Committee observed at 
p. 13* that the general principle upon which 
all législations subsequent to 1793 have pro- 
ceeded in India was that of putting a pur- 
chaser ata sale for arrear of revenue in the 
position of the party with whom the perpetval. 
settlement of the estate was made. This has 
been the accepted view as tothe rights of a 
purchaser who purchased a zamindari sale 
for arrears of land revenue and this. was 
clearly enacted in s. 37 of the Ben. Land Re- ; 
venue Sales Act (Act XI-of 1859). Incidentally 
attention may be drawn to s.. 2 of this Act 
which makes reference tothe kist or instal- 
ment ofland revenue which is payable by 
the proprietor of a permanently settled estate. 
That section shows that the kist or instalment 
is to be paid in accordance with the original 
settlement and kistbandi of the mahal. 
These kabuliats are kept in the office of the 
Collector to which reference is made from 
time to time in cases arising under the Land 
Revenue Sales Act of 1859. In the Barua’s 
case Lord Russel in the paraphrase of Art. 6 
which I have already quoted expressly used 
the words ` : i ie 
“that a zamindar shall have fixity of payment and 
fixity of tenure and rejected the argument advanced on 
behalf of; the assessee as unsound that the jama was a 
tax, not a rent or rent charge.” N 

In my opinion these quotations from these 
high authorities are quite sufficient to con- 
firm me inthe view which I take that all 
that the zamindar has been promised is a 
right’ to remain in quiet possession of his 
permanently settled estate provided he pays 
regularly the amount which he agreed to pay 
by the engagement endorsed by the kabuliat 
executed in pursuance of the Regulation. It 
should be stated here that after the pro- 
mulgation of the Regulation the zamindars 
were called upon to enter into kabuliat with 
the Govt. of India through the Collector gnd 
in these kabuliats they expressly applied that 
the estates of which they werein possession as 
zamindars should be settled with them. But 
the actual settlements were made with the 


(30) 11 W R P C10. 
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zamindars in possession only if they agreed 
to pay the assessment fixed after., an 
elaborate investigation by the Officers and if 
they ‘did not agree to pay the amount of the 


proposed assessment the estate was settle® | 


with other persons who agreed to make that 
‘payment. This conclusively shows that the 
payment which is being made was made in 
pursuance of the Permanent Settlement of 
the estate which could be made and was 
made in many cases, not with the old pro- 
prietors but with anybody-who on agreeing 
to pay the jama was placed in possession 
of the estate with a promise that if he or his 
lawful successors would go on paying the 
agsessment which they have engaged to pay 
they will be allowed to hold the estate at 
such assessment for ever. (In the Pachete 
case (Secretary of State v. Jyoti Prasad 
Singh Deo) (31) the kabuliat will be found 
quoted in the judgment of Lord Pillimore at 
p. 108%.) MG 

Upon the view [which I take of the appli- 
cability of the Barua’s case it is unneces- 
sary for me to consider the elaborate argu- 
ment which was advanced as to the inten- 
tion and historical origin of Art. 6 of the 
Regulation. We; were taken at great 
length through many historical docu- 
ments before the Permanent Settlament in- 
cluding the character of the East India Com- 
pany, various Statutes of George II, William 
IV and Queen Victoria, Field’s Regulations 
of the Bengal Code, Phillips’ Land Tenures 
of Lower Bengal and the various minutes of 
Sir John Shore, of Warren Hastings and of 
Lord Cornwallis. But in my opinion no 
useful purpose can be served by examining 
these materials after the decision of their 
Lordships in the Baruwa’s case. I, there- 
fore, conclude that the Act does apply to 
permanently settled estate and does not 
involve a direct breach of the promise given 
under the Regulation. 

I-now procéed to consider the next argu- 
ment that the Act has not been validly enact- 
ed under the provisions of the Govt. of India 
Act. This argument may be conveniently 
examined under various heads :—(z) The act 
is ultra vires because the definition of agri- 
cultural income given in s.2 is different 
from that contained in the India Act ; (ii) 
The sanction of the Governor-General ought 
to have been taken because the Act repeals 
an Act of Parliament extending to British 
India, and (iii) By the Instrument of In- 


(31) 53 I A 100; 94 Ind. Cas. 974; A IR 1926 PO 
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structions the Governor of Bihar should not 
haye assented in the name of His Majesty .to 
the Bill which alters the character of the 
Permanent Settlement. ne 
Firstly «as to the effect of the -defini- 
tion in the Act. Section 311 (2)’Govi., of 
India Act, -defines Agricultural ‘income 
to mean ¢agricultural income: as defined 
for the purpose of the enactments 
relating to income tax”. By s. 2 of 
Act XI of 1922 (Indian Income Tax Act) 
agricultural income has been defined. The 
Act by s. 2 has also defined agricultural in- 
come. It will be observed that the whole of 
sub-cl. (e) which is found in the Indian In- 
come Tax Act definition has been omitted 
from the definition in the Act and sub-s. (i) 
of sub-cl. (a) has been altered changing 
the words ‘assessed to land revenue In 
British India” to ‘assessed to land revenue in 
Bihar” and by changing the words “subject to 
the local rate assessed and collected by Officers 
of the Crown as such” to “subject to the 
local cess or rate assessed and collected under 
any Bengal Act or under any Bihar and 
Orissa Act or under any Bihar Act.” ‘It was, 
therefore argued that by the analogy of 
s. 141 Govi. of India Act the Provincial 
Legislature has no power to vary the mean- 
ing of the expression “agricultural income’, 
and the whole Act is ultra vires. But s. 141 
does not seem to be of much assistance as 
it provides that e 

‘no bill or amendment which imposes or varies any tax 
or duty in which Provinces are interested, on which 
varies the meaning of the expression ‘agricultural in- 
come’ as defined for the purposes of the enactments 


relating to Indian income-tax etc. etc., shall be intro- 
duced or moved in either Chamber of the Federal Legis- 


lature”. 

The Act was not passed by the Federal 
Legislatyre. But the important question to con- 
sider is whether the power of the Provincial 
Legislature to impose tax agricultural income 
is Item No. 41 in list II of the Seventh Sche- 
dule includes the power to impose tax on 
agricultural income beyond what is defined in 
the Indian Income Tax Act. In other words 
has the definition in the Act substantially 
varied the definition -of the agricultural 
income in the Indian Income Tax Act? I 
do not think by the changing of the words 
“British India” to “Bihar” any ‘variation has 
been made. The Provincial Legislature hav- 
ing power to imposea tax only in Bihar 
must have the power to mould_ the defini- 
tion so as to suit the provincial condition. Nor 
does the omission of (c) help the argument 
of the plaintiff; ‘the omission narrows the 
definition -but does not enlarge the scope. I 
am also not impressed by the argument that 
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a substantial change has been made be- 
cause the Bihar Act uses the word income 
and not revenue in the opening lines of s. 2 
(a) (1). Revenue derived from land connotes 
in the subject under _ consideration thee 
same meaning as incgme derived from land. 
The serious objection, however, is that the 
words “‘local rate assessed and c®llected by 
Officer of the Crown as such” have been com- 
pletely „altered. This argument has to be 
examined in some detail. 

The Indian Income Tax Act speaks of a 
local rate, assessed and collected by Officers 
of the Crown as such. The local rate has been 
amplified inthe Bihar Act as a local cess or 
rate. I do not think this is any substantive 
variation ..The Bihar Act has merely used 
the words ‘‘assessed and collected under any 
Bengal Act or under any Bihar and Orissa 
Act or under any Bihar Act”. The critical 
question to. consider is whether the lIccal 
cess or rate assessed and collected under these 
Acts is assessed and collected by Officers .of 
the Crown as such. To begin with it is clear to 
me that if a local cess or rate is assessed and 
collected under these Acts not by Officers of 
the Crown as such then agricultural income on 
those lands which are ‘subject to such cess or 
rate cannot be brought within the taxation 
of the Bihar Act. This was conceded by the 
learned Advocate-General who appeared for 
the defendant and in my opinion rightly. 

It was argued at gréat length that the cess 
which is imposed and collected under the 
Céss Act (Bengal Act IX of 1880) is not as- 


sessed and collected by Officers of the Crown ' 


as such. Buta perusal of the provisions of 
Part II makes it clear that the valuation of 
the land is made under the orders of theBoard 
of Revenue by the Collector of theDistrict who 
is defined to be the officer in charge of the 
revenue administration of a District and in- 
cludesany person specially invested with 
the powers of a Collector for the purposes of 
this Act. Sections 14, 16 and 17 describe the 
procedure which must be adopted by the 
Collector requiring the holders ofan estate 
or tenure of a certain description to lodge 
at his office return of all-the lands comprised 
therein. By s. 18 the omission to furnish a 
return involves the liability to pay a daily 
fine until the valuation of the lands has been 
ascertained and determined by the Collector. 
By s. 22 the Collector is empowered, if he is 
not satisfied as to the correctness of the re- 
turn, to fix an annual value of the lands by 
making independant enqyiry. These provi- 
sions show that the assessment is made 
by a Collector who is an Officer of the Crown. 

The rate at which the cess is to be assessed 
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on the annual value of the land determined 
under Chap. Ilis fixed in the manner provided 
in Chaps. Land II. The collection of the cess is 
provided ins. 41 which enjoins every holder of 
în estate to pay to the Collector annually the 
entire amount of local cess and by s. 45 it is 
provided that if the instalment of the local- 
cess or a part thereof payable to the Collec- 
tor is not made within the time fixed the 
amount of such instalment may be recovered 
with interest thereon at 6} per cent. per 
annum. It seems to me, ‘therefore that this 
lccal cess is assessed and collected under the 
Cess Act by the Collector, an Officer of the 
Crown. But it was argued that as the pro- 
ceeds of the local cessin each ‘district and 
all sums levied or recovered as interest or 
otherwise in respect thereof is to be paid 
under s. 9 into the district fund of, the dis- 
trict, the collection is made on behalf of the 
District Board. In my opinion this argu- 
ment is not sound because the destinction of 
the amount of cess collected has nothing to 
do with the capacity in which the cess is col- 
le¢ted. 

Attention, however, was drawn to the provi- 
sions of Chap. IK which empower the District 
Committee to determine the rate of the cess 
for the year in order to prepare an estimate 
of the income and expenditure of the Com- 
mittee for the year then next ensuing. It is 
true that the Committee by s 148 is required . 
to determine the rate at which it will be neces- 
sary to levy the local cess for the year, but 
s. 150 directs that every such estimate by the 
Committee under s. 146 shall be forwarded 
through the Collector of the District to the 
Commissioner and what is more important is 
that “the Commissioner may approve and 
estimate and the rate determined by the 
Committee.” . It seems to me, therefore, that 
these provisions are based upon the view that 
it is expedient to take advantage of the 
local knowledge of the District Committee in 
order to see what should be the proper rate 
at which cess should be levied. The final 
authority it will be noticed, is not the Com- 
mittee but the Commissioner. Section 152 
also provides that the Commissioner when 
re-considering the estimates submitting 
to.him under s. 151 may either sanction the 
estimate and rate as determined by the Com- 
mittee or may submit such estimate together 
With the reasons recorded by the Committee 
for adhering to the original view to the 
Lieutenant Governor, and by s. 153 the 
Lieutenant Governor finally decides the rate 
and the estimate which should be published 
so that by s. 156 the rate which is thus pub- 
lished in the Gazette becomes leviable in the 
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district for the year. These provisions 
strengthen me in the view which I take that 
the local cess is assessed and collected under 
the Cess Act: by the Officers of the Crown as 
such. if 
It was then urged that the Collector under 
“the Cess Act cannot be styled: as an Officer 
_ of the Crown as such because so it was argu- 
ed, there is no bar to any private person 
being specially invested with the powers of 
a Collector for the purposes of Cess Act. This 
argument, though attractive, loses sight of 
the fact that the Collector or the Collector of 
the District as defined under the Cess Act 
becomes an Officer of the Crown the moment 
ke is invested with the powers of the Collec- 
tor for the purpose of the Cess Act. The Collec- 
tor is also most invariably a member of the 
Indian Oivil Service, and the Provincial 
Civil Service. It was then argued that as 
the definition admittedly embraces lands 
which may be subject to a local cess or rate 
like the Bihar Municipal Act which is neither 
assessed nor collected by an Officer of the 
Crown as such, the whole definition becorfas 
_ultra vires as it is not permissible to dissect 
it so as to make it applicable to those lands 
which. are subject to local cess and rate as- 
sessed and collected by Officers of the Crown 
as such. <A sufficient answer to this argu- 
‘ment is afforded by the case of Macleod v. 
Attorney-General for New South Wales (3). 
In that case the question for consideration 
-was the extent of the definition of s. 54, of 
the Criminal Law Amendment Act, 1883 
(45 Vie. c. 17). That section enacted that: 
*' whosoever being married marries another person 
during the life of the formerhusband or wife whereso- 


-ever such second marriage takes place shall be liable 
. to penal servitude for seven years.” 


It was held by their Lordships in the judg- 
ment delivered by Lord Halsbury, L. C. that 
these words must be intended to apply to 
those actually within the jurisdiction of the 
Legislature and, therefore, there was no 

_jurisdiction in the colony to try’ the appel- 
_lant accused for the offence ot bigamy alleg- 
ed to have been committed in the United 
States of-America. Now it will be observed 
that the word, “whosoever” is of such width 
that in its proper meaning it must compre- 
hend all persons all over the world, natives 
df whatever country. Similarly there is no 
limit to the applicability of the word ‘where- 
ssoever’ which is equally universal in its ap- 
_plication.. Notwithstanding the universal 
application of these two words according to 
one construction their Lordships construed 
“the words soas to make the enactment within 
the jurisdiction of the colony to-enact it. The 
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words of Lord Halsbury at p. 458* may be 
ugefully quoted here: , Pe 
“ Their Lordships think it right to add that they 
. are of opinion that if the wider construction had been 
applied to the statute, and it was supposed that it" was 
*intended thereby to comprehend cases -so,as to include 
those insisted on at thé bar, it would have been beyond 
the jurisdiction of the colony*%to enact such a law. Their 
‘jurisdiction js confined within their own territories, 
and the maxim which has been more than once quoted 
‘extra territorium jusdicentt impune non-paretur’ 
would be applicable to such a case. Lord Wensleydale, 
when Baron Parke, advising the House of Lofds in Jef- 
ferys v. Boosey (32), expresses the same proposition in 
‘very terse language... essere. It appears to their Lord 
ships that the effect of giving the wider interpretation 
to this statute necessary to sustain this indictment would 
be to comprehend a great deal more than Her Majesty’s 
subjects ; more than any persons who may be within 
the jurisdiction of the colony by any means whatso- 
ever and that, therefore, if that construction were given 
to the statute, it would follow as a necessarv result 
that the statute was ultra vires of the Colonial Legis- 
lature to pass. Their Lordships are far from suggest- 
ing that the Legislature of the Colony did mean to give 
to themselves so widea jurisdiction. The more rea- 
sonable theory to adopt is that the language was used, 
subject to the well-known and well considered limita- 
tion, that they were only legislating for those who 
were actually within their jurisdiction, and within the 
limits of the colony.” . 
It has not been shown to us that the Bihar 
‘Legislature had meant to exercise so wide a 
jurisdiction that they intended toimpose a tax 
on agricultural income from those lands which 
could not be reached by India Act definition. 
The more reasonable theory to adopt is that 
the language was used bona fide believing 
that they were legislating only for those lands 
which were actually within their jurisdic- 
tion. But reliance was placed upon the ob- 
servation of the late Sir Shah Mohammad 
Sulaiman, in the Federal Court judgment in 
Subrahmanyan Chettiar v. Muthuswami 
-Goundan (6) at p. 183T : 
“ But I am not aware of any case in which the same 
section gpntaining similar provisions for contract as 
for the decree based on it has been considered to be 
severable so as to make the latter +alid, while the 
former is invalid,” f 
and, therefore, it was argued that it is not 
-permissible to dissect the definition of agri- 
cultural income in the Act in order to find 
out that some portionis invalid and the rest 
is valid. J do not agree with this argument 
because as pointed out by Varadachariar, J. 
in the same case at p. 198{-: 
“any objection based on the wide scope ofthe Act 
may be obviated by so interpreting the general terms 
used in the Act as to limit them to cases with which 
alone the Legislature was competent to deal.” f 
` Sulaiman, J. in the passages relied upon 
was only pointing out that a part of an Act 
can be held valid and another-part invalid 


(32) (1854)4 HL © 815;3C LR 625; 24 L J Ex. 
81; 1 Jur. (N.'s.) 165; 94 R R 389. ` 
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if they are severable and’that if ‘the offend- 
ing provisions are so interwoven into ‘he 
scheme that they are not severable, the whole 
is ultra vires. Indeed in Shyamgkant Lal 
v. Rambhajan Singh (7),at p. 201*, he him-* 
self pointed otit thate: 

“Tt is a well established principle that if the, in- 
valid part of an Act is really separate ir® its operation 
from the other parts, and the rest are not inseverably 
connected with it, then only such part is invalid, un- 
-less of ceurse, the whole object of the Act would be 
frustrated by the partial exclusion. If the subject 
which is beyond ihe Legislative power is perfect- 
ly distinct from that which is within such power, 
the Act can be ultra viresin the former while intra 
vires inthe latter.” _ : , 
and then he makes the observation which 
“has been relied upon. In the present case it 
is within the Province of Bihar Legislature 
to tax agricultural income provided the agri- 
-cultural income is as defined in the Govt. of 
India Act. If the definition unwittingly 
‘extends beyond the limit prescribed by the 
definition of the India Act the whole Act can- 
not be held to be ultra vires because the 
subject which is beyond its legislative power 
is perfectly distinguishable from that which 
is within its power. Ido not propose to deal 
with the argument as to severability at any 
length because this has been sufficiently dealt 
with in the Federal Court judgment from 
which I have just been quoting. But I may 
usefully draw attention to the judgment of 
their Lordships of the Privy Council in 
Attorney General for Canada v. Atiorney-. 
General for British Columbia (33) where 
Lord Tomlin who delivered the judgment 
of the Board laid down four propositions 
which he deducted from the decisions of the 
Judicial Committee in deciding questions of 
conflict between the jurisdiction applying 
those propositions I reach the same conclu- 

„sion. 

Lastly it may be pointed out that it will 
be quite permissible to adopt the definition 
of agricultural income as given in the 
Indian Income Tax Act (which is the defini- 
tion under the India Act) ‘in order to find 
out whether the land, the agricultural income 
whereof is sought tobe taxed, satisfied the 
requirements of that definition. In other 
words the definition -given in the Act may 
be either be ignored or construed so as 
to make it apply to the subjects within the 
ambit of the definition givenin the Indian 
Income Tax Act. Perhaps this question is 
not of importance in this case because it is 
not shown that the land of the plaintiff from 
which agricultural-income is. derived, 

(33) (1980) A C 111;99L JP C20; 142 L T 73; 46 
TÈ RI. . 
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which is proposed to bè taxed, is not subject 
to land revenue, nor has it been shown ‘to 
be the subject of local cess or rate which is 
aot collected and assessed by the Officer of 
the Crown as such. Ifthereis such a land 
the agrieultural income from that land will, 
as stated above, not be liable to taxation 
under the Act. Secondly as tothe want of 
the sanction of the Governor-General. The 
argument advanced was based upon the terms 
of s. 108 (2) (a) of the India Act which pro- - 
vide that 

“ unless the Governor-General in his discretion thinks 
fit to give his previous sanction, there shall not be 
introduced into, or moved in a Chamber of a Provin- 
cial Legislature, any bill or amendment which repeals, 
amends oris repugnant to any provisions of any Act 
of Parliament extending to British India.” 


It was argued that the Act conflicts with 
the Regulation, which is an Act of Pérliament, 
extending to British India. The learned 
Advocate-General on the other hand argued 
that the Regulation does not extend to ` 
British India because it applied only to a 
part of British India, namely Bengal, Bihar 
and the other permanently settled estates in 
some of the Provinces whereas British India 
has been defined by s. 311 ofthe India Act 
to mean “all territories for the time being 
comprised within the Governor's Provinces 
and the Chief Commissioners’ Province’’. 
He also pointed out that the India Act 
itself has drawn in distinction between 
British India ahd part thereof and referred 
to s. 110 (a) and 110 (b). He argues in the 
second place that the -Regulation is not an 
Act of Parliament. Ido not see any escape 
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from the conclusion that the India Act has 


deliberately drawn a distinction between. 
British India and a part of British India. 
It appears also that the Governor-General is. 
required to exercise his discretion only where 
the Provincial Legislature proposes to intro- 
duce a Bill which is repugnant to any Act 
of Parliament extending to the whole of 
British India and where the Billis not re- 
pugnant to any provision of an Act of 


“Parliament extending to the whole of British 


India but is repugnant to an Act of Parlia- 
ment which extends to a particular province 
only the Legislature and the Governor of 
that Province may well be left with the dis- 
cretion to deal with the condition of their owm 
province. But be thatas it may as the India 
Act itself has drawn a distinction between 


“British India and a part of British India. 


in various sections of the Act. I must 
accept: the argument advanced on behalf 
of the defendant that the Regulation 
is not an Act of Parliament extending to the 
whole of British India. Is the Regulation an; 


` 


1941 
Act” of Parliament? An elaborate argu- 
ment wasadvanced before us to ascertain 
the position.of the East India Company at 
the time when the Regulation was promul- 


gated. It was argued that at that time the” 


only legislative power was in the Parlia- 
ment and had not been conferred either upon 
the East India Company or upon the Gover- 
nor-General in Council and, therefore the 
Regulation wasan Act of Parliament. Ii 
is true that the position of the East 
India Company was somewhat anomalous 
and it is impossible to discover the 
precise date when the Company exchanged 
the character of subject for that of sovereign 
ami obtained for the Crown the rights of 
sovereignty. But for the purposes of this 
case it is sufficient to make reference to the 
following*observations made by Sir Arthur 
Wilson while the delivering the judgment 
of the Board in Hemchand Devchand v. 
Azam Sarkarlal Chhottamal (34) the 
passage is at p. 15: 

“The time under consideration divide itself natural- 
ly into two periods, that of the Govt. of British India 
by the E. I. Co., down to 1858, and that of direct 
Govt. by the Crown after that date. The legal and 
constitutional position of the company during the former 
of these periods was established in a series of judi- 
cial decisions and was finally and fully defined in the 
Secretary of State in Council v. Kamchee Boyee Sahaba 
(35). The company exercised a delegated sovereignty 
over the territories under the Govt. with all the powers 
in connection with the external of those territories in- 
cidental to the exercise of that sovereignty subject, of 
course, to such restrictions as were imposed by 
other or by statute. It is obvious that the 
sovereign power thus delegated to the company could 
be exercised by itin India only through its agents 
and officers in the country. Before the Regulating 


| Act of 1773 (13 Geo. IIT, c. 63) the three Presidencies in 


India were wholly independent of one another ; in the 
Govt. of each and in the dealings of eachwith the 
native States in its neighbourhood, the company acted 
through its officers charged with the adminis- 
tration of that Presidency. By the Regulating Act the 
Govts. of Madras and Bombay were placed under the 


. superintendence and control of the Governor-General of 


Bengal (since become Governor-General of India) and 
his Council, and close restrictions were placed upon 
their power of making war or concluding treaties with- 
out the approval of the general Central Govt. Sub- 
sequent statutes expressed with greater clearness the 
subordination of thelesser’ Govts. and repeated the 


. restriction upon the exercise by them of various 


sovereign powers. But subject to that subordination 
and to thoss restrictions. those statutes never took 
away those powers, but, on the. contrary, repeatedly 
re@ognised their existence. And accordingly in the 
Bast India Company v. Syed Ali (36), this Board held 
that a treaty entered into by the Govt. of Madras, 
after compliance with the statutory condition, was a 


(34) 33 I A 1; 33 C 219; 10 0 W N 361; 8 Bom. L 
R199; 3 AL J 250; 3 C LJ 395; 10 MLJ 115 
PO. : 
` (35Y7-M I A 476;4 W RP C 42; 1 Suther 373; 1 Sar. 
684; 13 Moo. PO 22 T O). f 

(36)7 MI A 555; 1 Sar. 567 €P C). 
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valid exercise of sovereignty. By the Govt. of India 
‘Act, 1858, the delegation of sovereign power to the 
company was determined, and it has since been exer- 
cised directly on behalf of the Crown, in India (speak- 
‘ing generally) through the'same’ authorities as before 
in England throigh the Secretary of State.” Under 
the sovereign power thas delegated for so tong to the 
company and since 1858, exeacised directly on behalf 
of the Crown, the British Empire in India has been 
built up.” © : 

If the Regulation was promulgated by 
the East India Company or by its Officers, 
namely the Governor-General of Bengal the. 
Regulation was promulgated by a body to 
whom sovereign power has been delegated. 
This was pointed out by Lord Sebourne 
inthe celebrated case of Queen v. Burah. 
(37) at p. 193 thatthe f 
“ Indian Legislature has power expressly limited by 
the Act of the Imperial Parliament whieh created it, 
and it can of course do nothing beyond the limits 
which cireumscribe these powers. But, when acting 
within these limits, it is notin any sense an agent or 
delegate of the Imperial Parliament, but has, and was 
intended to have, plenary powers of legislation, as. 
large, and-of the same nature, as those of Parliament 
z Se St. 

But if on the other hand the East India 
Company or the Governor-General of Bengal 
had not power to make this legislation then. 
how can it be held that it was an Act of 
Parliament ? 

Mr. P. R. Dass, who argued the case as an. 
amicus curie on behalf of the plaintiff, with 
his usual ability and ingenuity, argued that 
s. 36 of the Regulation Act of 1773 is the only 
section under which the Governor General 
was given the power to legislate for the Hast: 
India Company and. that upon a true. con- 
struction of this section it must be held that 
the power to legislate was only confined to, 
the City of Calcutta. He, therefore, argued: 


: that the regulation was a piece of legislation 


which must be attributed to the Parliament. 
and, thetefore, was an Act of Parliament. In 
the first place I do not agree that s. 36; 
did not give the power to the Governor- 
General to legislate for the territories of the- 
company beyond the city of Calcutta. The. 
words, “for the territories subordinate there- 
to” are quite comprehensive. to include the 
territories which were for the time being de 
facto, though not de jure, under the delegat-. 
ed sovereign power of the East India Com- 
pany. But even if the argument of Mr. Das. 
is accepted that the Governor-General had 
no power to legislate for: the territories. 
beyond the City of Calcutta in 1773 it does 
not follow that the Regulation was an act of 
Parliament,..because no Act of Parliament is- 


` shown to have prqmulgated or approved the- 


(85 IA 178; 4 O 172;3 0 L° R197;3 Sar. 834- 
3 Suther 556; 2 Shome L R 63; 2 Ind. Jur. 618 
PO. . 
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«promulgation of this. Act. Al that is pointed 
out is that the Parliament desired that the 
«Court of Directors should order its officers, 
-namely the Officers of the East India Com- 
pany,” to remove ,the abuses Which had 
been brought to the rfotice of the Parlia- 
ment ‘relating to “the 
taxes and other impositions frome the zamin- 
-dars and that if these'complaints be found 
to be based on truth they should be speedily 
xemovéd.. It will be observed that the Court 
‘of Directors was the sole judge as to whether 
the abuses complained of actually existed and 
-ought to be or have been-removed. The 
truth of the matter is that the East India 
Company was a trading company from 1600 
‘to 1764 it obtained a permanent lease of the 
Dewani in 1765 from the Moghuls and there- 
.fore, the Parliament could not legislate as 
.a de jure sovereign of the territories which 
were placed: under the Dewani and the 
‘Nizamat of the East India Company by a 
‘permanent lease from the sovereign of 
. India.” 

For these reasons I am of opinion that the 
-Regulation was not an Act of Parliament 
„and that it did not extend tothe whole of 
British India. It follows that the Act is 
not illegal on these grounds which I have 
„examined. 


. Thirdly as to the disregard of the pro- 
“wisions in the Instyument of Instructions. 
By cl. 18 of the Instrument of Instructions 
.-to the Governor it is provided that 
“*t our Governor shall not assent in our name’ io, but 
. shall reserve for the consideration of our Governor- 
- General, any Bill of any of the classes herein specifi- 
. ed, that it is to say :—(a) any bill the provisions of 
-which would repeal or be repugnant to provisions of 
:any Act of Parliament extending to British India ; 
«(c) any Bill which would alter the character of the 
. Permanent Settlement.” 


-The argument is that the provisions of 
.sub-cl. (c) of this clause have been violated 
-and, therefore the assent given by the 
‘Governor to the Act on October 12, 1938 was 
.a disregard of these express instructions. 
. Section 13 of the India Act contains pro- 
visions as to the Instrument of Instructions 
which is issued to the Governor-General and 
.8, 53 contains prqvisions-as to the Instru- 
„ment of Instructions which is issued to the 
«Governor of a Province. But by the second 
«sub-clause tos. 53 it is distinctly provided 
that the validity of anything done by the 
-Governor of a Province shall not be called 
Jin question on the ground that it was done 
otherwise than in accordance with any Instru- 
ment of Instructions issted to him. It fol- 
_fows that the violation of the provisions of 
-cl. 18 (e) of the Instrument of Instructions 
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to the Governor of Bihar cannot be called 
in question as expressly provided in the 
Indian Act. But it may also be observed 
that notwithstanding the provisions in cl. 18 
*(a) of the Instrument of Instructions pro- 
visions have been made in s. 108 (2) (a) that 
no Bill shall be introduced in a Provincial 
Legislature ifit is repugnant to the provi- 
sions of any Act of Parliament extending to 
British India. This shows that wherever 
the intention was that the proceedings would 
be invalid if these are contrary to any direc- 
tion in the Instrument of Instructions a pro- 
vision has been made directly in the Act 
itself. ` 
Having thus carefully considered the Jn- 
teresting argument under all the three heads 
I am unable to hold that the Act has not 
-been validly enacted under the provisions of 
the India Act. For these reasons I would 
dismiss the suit with costs. 


S.-C. Suit dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 169 
of 1940 
September 3, 1940 
Davis, C. J. AND WESTON, J. 
LILOMAL MANUMAL—Appricant 
versus 
EMPEROR—Opposirz Party 

Penal Code (Act XLV of 1860), s. 294-A, Second 
part—Large number of lottery tickets found in shop 
of accused—Name of accused on counterfoils in space 
provided for name of seller to ultimate purchaser— 
Printed forms containing name of accused in capitals 
and proposal to purchasers to buy shares in lots 
also recovered—Proposal and sale, if established 
within meaning of s. 294-A—-Publication, by reason 
of document having been printed in press. 

A large number of lottery tickets were found in 
the shop of the accused. The name of the accused- 
had been entered in the counterfoils, in space 
provided for the name not of the purchaser of the 
ticket but of the seller of the ticket to the ultimate 
purchaser. A printed document headed by the 
name of the accused in large capitals containing 
a proposal to purchasers to buy shares each amount- 
ing to 1/72nd in lots of twelve tickets ofthe Irish - 
Free State Hospital Sweepstake, and reciting ¢hat- 
the holder of the document was entitled to 1/73rd 
share of any prize won by any one of the twelve 
tickets was also found : 

Held, that proposal and sale had been established 
within: the meening of s. 294-A, I. P. C. 

Held, also that publication was established by tke 
very fact that the proposal forms had been printed in 

` press, Dew v. Director of Public Prosecutions, relied 
on. 
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_Cr, R. App. to revise the conviction and 
sentence passed by the Resident Magistrate, 


- Larkana. dated October 31, 1939. 


Mr. Kishinehand J. Bijlani, for the Ap- 


‘plicant. as 


Mr. Partébrai D. Punwani, Advocate- 
General, for the Crown. 


. Weston, J.—This is a revision application 
and the applicant was tried by the Resident 
Magistrate, Larkana, on a charge under both 
parts of s. 294-A, I. P. C., that is to say, both 
for keeping a place for the purpose of draw- 
ing a lottery and: for publication of a pro- 
posal to pay in respect of a lottery. He was 
convicted under both parts of the section and 
sentenced to pay a fine of Rs. 200 under the 
first part and to a fine of Rs. 100 under the 
second part. He appealed to the Sessions 


- Court, Larkana, and the learned Sessions 


2 


“Judge set aside the conviction under the first 


part, holding that there was no evidence 


that the accused, who was a petty shop- . 


keeper, kept his shop for the purpose of draw- 


ing a lottery. But in view of the largenum- ` 


ber of tickets of various lotteries and other 
documents which were found in the shop, he 
held that the conviction under the second 
part was correct and dismissed the appeal, 
and it is against the second part of the order 
of the learned Sessions Judge that the appli- 
cant now comes to us in revision. 

When this matter was being argued for 
admission it was stated that there was no 
evidence of any publication by the accused 
of any proposal or sale, and it is also now 
argued that the learned Sessions Judge has 
conceded'that there is no direct evidence 
that the accused ever sold lottery tickets. 


But in view of the documents seized from ` 


his shop, we think there is direct evidence of 
both the proposal and of the sale of tickets. 
It is impossible to believe that the accused 
had the large number of tickets found for 
any purpose other than that of sale. We find 
that on certain of the tickets exhibited, the 
name of the accused has been entered in the 
counterfoils, inthe space provided by the 
persons issuing the tickets for the name not 
of the purchaser of the ticket but for the 
seller of the ticket to the ultimate purchaser. 
Exhibit 8 in the case is.a printed document 
hedded by the name of the accused in large 
capitals and itcontains a proposal to pur- 
chasers to. buy shares each amounting to 
1/72nd in lots of twelve tickets pf the Irish 
Free State Hospital Sweepstake, and it 


recites that the holder of the coupon Ex. 8 is - 


entitled to 1/73rd share of any prize won by 
any one of the twelve tickets. A compositor 
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“ fere in revision. 
` ment that the sentence is excessive and on 
“the contrary we are inclined to hold that it 


_ for the Respondents. 
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-'qf the Sind News-Press at Larkana was ex- , 
- amined as a witness and he stated „that the 

- coupon Ex. 8 had been printed‘iti” the: press. 
. at which"he works, and on the question “of . 


publication, in the words of the Chief Justice 


-of England in Dew v. Director of Public - 
_ Prosecutiens (1): 


“Once it is established......... that the appellant* was 
responsible for sending the circular tothe printing com- 


_ pany to be printed, and that it was printed, there isan 


end to his appeal, for it is inconceivable that none of the’ 
printers read the circular.” Í 


We can see therefore no reason to inter- 
We do not accept the argu- 


is lenient. | 


D. Application dismissed.. 
(1) (2920) 89 LJ K B1166;37T L R22 ` 


ALLAHABAD HIGH COURT 
Second Appeal No. 791-of 1938 
December 4, 1940 
COLLISTER, J. 
RADHEY SHIAM—DEFENDANT— 
ÅPPELLANT 


> VETSUS l 
“ NAZIR HUSAIN AND OTHERS—PLAIN TIFFS 
AND ANOTHER—DEFENDANTS— ‘ 
RESPORDENTS 

Custom (U. P.)—Haq-i-chaharum—Custom to recover 
haq-i-chaharum, extends also to cases of auction sales 
of houses—Right can be enforced against vendee. 

The custom entitling a zamindar to recover one-fourth 
of the sale price as haq-i-chaharum in the case of sales of 
houses is not limited to a private sale alone but extends 
to a case of auction sale also. 


The right to hag-t-chaharum can be enforced against 
the vendee. . 


[Case-law relied on.] 


5. A. from the decision of the Civil Judge, 
Allahabad, dated April 27, 1938. . 


Mr. Shabd Saran, for the Appellant. 
Messrs. Mushtaq Ahmad and Ghalib Ali, 


Judgment.—This is a defendant's second 
appeal. The suit was for e declaration that 
the plaintiffs own the site of a house which 


“has been sold at auction in a decree against 


defendant No. 2 and has been purchased by 
defendant No. 1 and that they are entitled to 
receive one-fourth of the sale price as zar-is 
chaharum. The suit was contested by defen- 
dant No. 1; it proceeded ea parte against de- 
fendant No. 2. The contesting defendant 
denied the plaintiffs’ ownership of the site, 
He also denied the alleged custom generally 
and as regards auction sales in particular. 
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. The Courts below have found for the plajn- 
tiffs and have decreed the suit. The ques- 
tich before me is whether the right to zar-1- 

_chaharum is established. The learhed Judge 
of the lower Appellate Court says : 

` “Thus there are numerous agreements on record com- 
mencing from 1873 to show that one-foyyth price has 
always been paid to zamindars. The documentary evi- 
dence is so abundant that it is unnecessary to deal with 
each document. In all of them the plaintiffs have been 
recognized as'owners of the site and one-fourth sale cor- 

- sideration has always been left for them.” i 
_ As Iwas left in ignorance as to what the 

` learned Judge meant by “abundant. docu- 

` ments,” whether he meant five or five- 
hundred, I asked learned Counsel for the 
plaintiffs-respondents, when the appeal was 
first before.me, how many such documents 
there are and he informed me that there 
are about a dozen documents in which the 
right of the zamindar to one-fourth of the 
purchase price was recognized. The learned 
Judge also finds that on two occasions, once 
in 1901 and again in 1903, the right of the 
plaintiff's predecessor to one-fourth of the 
money paid at auction was upheld in execu- 
tion. proceedings. It does not appear that 
the alleged custom finds place in a wajib- 
ul-arz; but I think that there are sufficient 
grounds-for the finding of the Courts.below 
that the custom of zar-i-chaharum is estab- 
lished. The main contest before me is as to 
whether it applies toeauction sales. In High 

Court Reports, Full “Bench, for the- North 
Western Provinces for 1866, p. 63 Heera Ram 
v. Hon'ble Sir Raja Deo Narain Singh (1) at 

:p. 66, it was held by this Court that where 
by custom the zamindar is entitled to a 

~ quarter. share of the sale proceeds as his hag 

- gamindari, he is entitled to recover it on the 

- occasion of sales, either- absolute or origin- 
ally conditional but subsequently becoming 
absolute by foreclosure, from the vendor and 
the purchaser. The Court observed : 


“We are of opinion that the zamindar is entitled to , 


a decree against Heera Ram, the conditional purchaser, 
as well as against the vendors. The zamindar’s custo- 
* mary due is payable on the transfer by sale of house 
property ; and this equally (after the sale has be- 
_ come absolute) whether the sale was in its inception 
- conditional or not. The zamindar’s right is to a 
share of the purchase money, it is not merely a right 
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- Tt was further held in that case that un- 
less the right of the landlord is limited by 
the wajib-ul-arz toa right to. claim hag-t- 
«haharum from the vendor, the. right can be 
enforced against the vendee also. In Raghu- 
nandan v. Krishan Dutt (3), it was held that. 
a custom of a grove-holder’s liability to pay 
haq-i- chaharum which is recorded in the 
fard-i-riwaj-baghat is not limited to private 
sales alone ; it extends to a case where there 
has been a foreclosure as the result of a com- 
promise between the parties to the mortgage, 

~on the basis of which the mortgagee’s claim 
is decreed by the Court against the mort- 
gagor. In Manni Lal y. Gauri Shankar 

(4), it was held by a learned Judge of this 
Court that a custom recorded in the wajib- 
ul-arz entitling the lambardar to hag-i- 
chaharum in the case of sales of ‘houses is 
not limited to a private sale alone but ex- 
tends to a case where there has been fore- 
closure. ae 

I have not, been referred to any authority 
-wlating to sales upon a. simple morigage, 
but I do not think that there is any differ- 
ence in principle between a private sale and 
an auction sale, and in my opinion the 
plaintiffs are entitled to one-fourth of the 
sale price. It has been held in the fitst two 
cases to which I have already referred and 
. also in Dhandai Bibi v. Abdur Rahman (5)- 
and in Kedar Nath.v. Datta Prasad Singh 

(6), that the right to haq-i-chaharum can be 
enforced against the vendee. In the last 
named case at p: 649* Sulaiman, J. observed: 

«if the right is based on custom, then it has been 
held that it is the duty of the vendee to see that hag-t- 
chaharum is paid to thezamindar. The vendee cannot 
get rid of his liability by merely proving that he has 

. paid the whole consideration to the vendor. He ought 
to see that the one-fourth of the. sale price actually goes 
to the zamindar. If the zamindar had not had his 
share, a joint decree should be passed against the vendor 
and the vendeo, leaving the matter to be decided in a 
subsequent suit.” 


For the reasons given above Iam of opi- 
nion that the view taken by the Court below 
is correct. This appeal therefore fails and 
is dismissed. I make no order as to the costs 
of this appeal. Permission to appeal under 
the Letters Patent is refused. | 


to claim that share from the vendor. It is therefore . 


incumbent on the purchaser, if he would acquit him- 
“self of all liability, to see that the zamindar is satisfied 
“in respect of his due...:..”" i 
“In Utri Din v. Munshi Prag Narain (2), 
at p. 65, a'Bench of the Oudh Chief Court 
observed : . : 
“Tt cannot, be doubted thet, when a conditional sale 
has ripened into an absolute sale, there has been a sale 
within:the meaning of the wajib-ul-arz.”’ ` 


1) (1868) N W P H C R63 (66) (F B). 
@ S10 0 64 5), a 


8. Appeal dismissed. 


(3) A I R1933 Oudh 527; 148 Ind. Cas. 807; 9 Luck 
207; 10 O W N 1146; 17, RD 1038;6R O 443. 9 

(4) 1938) L J 981; 178 Ind. Cas. 748; A I R1938 
Al. 655; 1938 A L R 912; 11 R A 334; 1938 RD 

(5) 23A 20% A W N 1901, 61. 

(6) A I R 1922 All, 370; 69 Ind. Cas. 99; 44 A 739; 20 
ALJ 646. 
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“MADRAS HIGH COURT 
Appeal No. 8 o£ 1937 and Civil Miscellaneous 
‘Pétitions Nos. 484 and'500 of 1940 ` i 
February 28, 1940 z 
VENKATARAMANA Rao AND ABDUR “=e 
“RAHMAN, JJ. 
Sree Rajah VASIREDDI ‘BALACHANDRA- 
SEKHARA VARAPRASAD Ree 
APPELLANT 
versus 


“Hindu Liw Alienation — Co- ~parcener — Father 
entitled to ‘half share on date of mortgage by him— 
Mortgagee’s right to execute decree against father’s 
share—After born son, if acquires right in property 
alienated by father—Alienation of family property—, 
Only co-parceners alive at date of alrenation can 
challenge it — After born co-parcener has no ‘such 
right — Limitation Act UX ‘of 1908), s. 20— Money 
sent by debtor to his friend for: payment to creditor— 
Friend sending same to creditor through messenger, 
with “letter that money ‘was sènt by debtor for pay- 
ment to him — Payment, ‘if amounts to acknowledg: 
ment. owl 

Where at the date of the mortgage executed by. the 
father, the father. i is entitled toa half share in the joint 
family property. that interest ‘which is vested in. hin 
would pass to the mortgagee. The property which is 
effectivély carried away from’ “tH family is only a half 
and the other half would still: ‘be ‘the joint family pro- 
perty and it is only in that’ half and inthe equity of 
redemption in the other half, the afterborn son would 
be entitled to participate with the other son. This is 
in strict consonance with the principles of Hindu Law 

that in a Mitakshara family a member acquires right by 
birth only in ‘the property which was then in existence 
and not in the property which has been efféctively 
carried away from the family. [p. 711, col: 1.] 

{Case-law discussed.) - 

Obiter.—The right to, challenge alienations of family 
property is confined to the co-parceners alive at the 

até of the alienation. Sucha right is denied to a cò- 
parcener who though born subsequent ‘to the alienation 
acquires an interest in the co-parcenary property before 


the death of the objecting or non-dlienating/co- parceners.. 


91 Ind. Cas. 471 (5), explained and. relied on. *.20 Ind. 
Cas. 
proved. 135 Ind. Ca. 367 (3), not “approved. 
col. 1.] 

Money-was sent by a debtor to his friend for making 
payment to the creditor as part of the principal. The 
money however, was not actually paid by the friend 
himself but was sent to the creditor through a messenger 


[p. 709, 


with a letter.that the amount had been sent to him by - 


the debtor for payment and that it may bé credited in 
the debtor’s account: 

Held, that the friend was debtor’s agent within the 
meaning of s. 20, Lim. Act, aid thè payment operated 
as an acknowledgment of the debt. 94 Ind. Cas. 657 
(1), approved. 


A. and C. Mise. Petns. against the decree of 
the’ District Court, Kistna, ‘dated October 31, 
1936. ~ 


Mr. V. Govindarajachari, for „the Appel- 
lant. : 


Messrs. P. Somasundaram P P. Surya- 
narayana, for the Respondents: 
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Venkataramana Rao, J.—This is an 
appeal from the judgment and decree of the 
learned ‘District Judge of. Kistna in a suit 
upon a mortgage dated September-19, 1929 
executed by. defendant No. 1 for himdelt and 
“as guardian ‘of his* son, defendant No. 2, in 
favour” of the plaintiff." Defendant. No. 3i is 
another sap” of defendant No: 1 born sub- 
sequent to the date ‘of the mortgage. The 
mortgage was for a sum ‘of Rs, 2,500 
payable. with -.compound interest at 
Re. 0-14-6 per cent. per month. The plaint 
alleged that there was payment of Rs. 600 on 
November 9, 1980 and that the said payment 
was made by one Kasibotla Suryanarayana- 
murti on behalf of the defendants. ` Thede- 
fendants denied that the said sum of 
Rs. 600 was paid as alleged i in the plaint and 
defendant No. 1 pleaded that he was not per- 
sonally. liable on the ground that the personal 
remedy -was: barred by limitation, the suit 
having - heen. “instituted on March 16, 1936 
more than six ‘years from the date of the 
mortgage. Defendants Nos. 2 and 3 denied 
“the truth and validity of the mortgage. Their 
case was that the amount was not borrowed 
for any, family necessity or for payment ofany 
antecedent debt but for conducting a business 
newly started by defendant: No. I himself. 
Another point “taken was that even assum- 
ing the mortgage to be true, ‘it was binding 
only on the mortgagor's share which must be 
deemed to be one-third, and defendant No. 3 
though: born subsequent - to the date of the 
mortgage would be entitled also toa third, 
share in the property mortgaged. 

The ‘learned District Judge found the 
mortgage to be true-but held that it was 
not binding: on defendants Nos. 2 and 3 on 
the ground that the amount borrowed was for 
the purpgse of a buiness started by the father 
and not for any antecedent debt or family 
necessity. He also found that Rs. 600 
was paid by the said Suryanarayanamurti 
but he was not an agent duly authorized. 
within the meaning of s. 20, Lim: Act, and 
therefore the. said payment would. not 
‘save the bar of limitation in respect of the’ 
personal liability of defendant No. 1. He- 
therefore held that defendant No..I was not 
personally liable for the debt. In regard to - 
the interest of defendant No. 1 in the proper ty 
he held that he was entitled to half a share 
in the suit property and that defendant No.3 , 
cannot- repudiate the- alienation made batons 
his birth. The plaintiff ‘has “preferred “this 
appeal in so far as the decree is against him, 
that is, in so far’as tt negatived . the personal ` j 
liability of defendant “No. 1.” “Defendants: 
Nos, 2 and 3, haye ‘preferred: a memorandum, 
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of objections raising the contentiòn that the 
lower Court should have passed a decree ogly 
for a third share of the property and not for 
a- half share. 

. Two questions therefore fall to Be decided,» 
namely (1) whether deféndant No. 1 is per- 
sonally liable for the debt and (2) what is 
the share of defendant No. 1 in tke property 
mertgaged which the plaintiff is entitled to 
sell in gxecution of the decree in his favour; 
The first question turns on the determina- 
tion of the issue whether the payment of 
Rs. 600 operates as an acknowledgment of 
debt within the meaning of s. 20, Lim. Act. 
The payment of Rs. 600 was apparently 
made towards the principal and was so treat- 
ed by the plaintiff. In order that a part- 
payment of a principal can be relied on for 
saving the bar of limitation within the mean- 
ing of s. 20, Lim. Act, it must fulfil three re- 
quisites : (1) the payment must be made by 
the debtor or his agent ; (2) the agent must 
-have been empowered specifically to make 
the said payment; and (3) there must be an 
acknowledgment ‘of the said payment in the , 
handwriting of or ina writing signed by the 
debtor or his agent, that is, if the payment 
was made by the debtor, in the handwriting 
of or in a writing signed by the debtor or if 
the payment was made by the agent, in the 
handwriting of or in a writing signed by the 
agent. The question is whether the view of 
the learned District Judge that K. Surya- 
narayanamurti (P. W. No. 4) in making the 
payment was not the duly authorized agent 
of the defendants within the meaning of s. 20 
is correct. P. W. No. 4 admits that he paid 
Rs. 600 in part-payment ofthe debt. He 
acknowledges the fact of payment in a letter 
Ex. B signed by him and delivered to the 


plaintiff, which runs thus: 

“‘Trusalnamah submitted by Kasibotla Ramayya Garu’s 
gon Suryanarayanamurti, resident of Challapall, Divi 
taluq 

Out of the amount due under the hypothecation deed 
executed on September 19, 1929, in your favour by 
Mallela Venkatapayya Garu’s adopted son Lakshmi 
Narasimham, resident of Godugupeta, Bandar, a sum 
of Rs. 600 (in words, six hundred) has Pon sent to me. 
to be credited towards the said deed and so I have sent 
the same to you. Ishall get the said amount credited 
towards the said deed,by the said Lakshmi Nara- 
simham. 

(Sd. ) Kasibotla Suryanarayanamurti, 
- November 9, 1930.” 

Mr. Somasundaram on behalf of defen- 
dants Nos. 2 and 3 does not dispute the fact 
of payment but contends that P. W. No. 4 
was not an agent within the meaning of the 
section but only a mere messenger who made 
the payment and that Ex. B therefore cannot 
save limitation. On the evidence on record, 
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No. 4 in making the payment was the duly 
authorized agent of the defendants within 
the meaning of the section. P. W. No. 4 isa 
close relation of defendant No. 1. It was P. 
*W. No.4 that arranged forthe loan. Ex- 
hibit B clearly says that the sum of Rs. 600 
was sent to him for the express purpose of 
making the payment on his behalf and 
crediting the same towards the deed. No 
doubt P. W. No. 4 says in his evidence before 
the Court that the money was not sent by 
defendant No.1 but he had the money be- 
longing to one Venkata Ramanamma and in- 
asmuch as the plaintiff pressed for the pay- 
ment of the debt he paid the same on behalf 
of defendant No. 1. This story cannot pos- 
sibly be believed in the face of the express 
recital in Ex. B.P. W. No.4 says that he 
told defendant No. 1 that he made,the pay- 
ment of a sum of Rs. 600 to the plain- 
tiff and that defendant No. 1 told him that he 
would settle later. Though defendant No. 1 
as D. W. No. 1 denies P. W. No. 4 having 
told him that such a payment was made, we 
c#nnob accept this denial as true. Four 
months before the plantiff filed the suit the 
plaintiff sent a registered letter Ex. D dated 
March 3, 1936 to defendant No.1 wherein 
the fact of payment of Rs. 600 on his behalf 
by Suryanarayanamurti was mentioned and 
no reply was sent thereto. Therefore the 
recital in Ex. B that Rs. 600 was sent by de- 
fendant No.1 must be true and there is no 
reason to think that P. W. No. 4 was mak- 
ing a false recital. It is very likely that that 
sum was sent to P: W. No. 4as he was the 
person who arranged for the loan. The deci- 
sion in Ramkumar Sewchand v. Nanuram 
Poddar (1) on which Mr. Somasundaram 
relies does not support him, on the other 
hand, as in this case, the payment was made 
by a friend of the debtor acting as his agent 
but he did not actually pay the money to the 
creditor but sent it through a messenger with 
a letter which was similar in terms to Ex. B. 
It was held that that was a valid acknowledg- 
_ ment within the meaning of s. 20, Lim. Act. 

The next question is whether the decree 
of the learned District Judge directing a sale 
of a half share of defendant No. 1 is right. 
The contention of Mr. Somasundaram is that 
an after-born son is entitled to question the 
alienation made by a father without any legal 
necessity when on the date of the alienation 
there were other sons living-who could object 
to the said alienation and as in this case, on . 
the date of the alienation defendant No. 2 
was born and in existence, it therefore fol- 


(1) 53 C 168; 94 Ind. Cas. 657; A I R 1926 Cal. 


we are clearly of the opinion_that P. W. 510; 
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lows from this that defendant No. 3 would be 
entitled to a third share and what would pass 
to the alienee would only be a third share of 
the father and therefore the decree ought te 
have directed only a sale of the one-third 
Share of the father in the property mortgag- 
ed. In support of his contention Mr. Soma- 
sundaram relies on the decisions reported in 
Amirthalinga Thevan v. Arumuga Ambala- 
garan (2), Chandramani v. Jambeswara (3) 
and Muthu Kumara Sathapathiar v. 
Sivanarayana Pillai (4). Though in Chand- 
ramani. v. Jambeswara (3) it is stated as 
settled law that ifason was born after the 
alienation of the family property iby his 
father, if there were other members who 
had not consented to and validated the 
alienation, it can be questioned by an 
after-borr’ son, the proposition would 
seem to require reconsideration in view of 
the decision of the Privy Council in Lal 
Bahadur y. Ambika Prasad (5). The learned 
Editor of Mayne’s book on: Hindu Law 
comments on that decision on pp. 511 and 
512 thus : i i 

“An observation of the Privy Council in Lal Bahadur 
v. Ambika Prasad (5) would seem to confine the 
right to challenge alienations of family property to the 
oo-parceners alive at the date of the alienation and to 
deny such a right to a co-parcener who though born 
subsequent to the alienation acquires an interest in the 
co-parcenary property before the death of the object- 
ing or non-alienating co-parceners. The: point [was not 
considered and it may not be right to regard the 
observation as a decision on the question, It would be 
against the whole current of Indian authorities which 
were neither referred to nor considered and: cannot 
therefore be deemed to be-overruled. If however the 
observation means that co-parfceners born in the family 
subsequent to an alienation before the death of the other 
co-parceners who could challenge it, have no right to 
the property and consequently no right to challenge 
the alienation it would conflict with what was said 
by the Board in Ramkrishore Kedarnath y. Jai- 
narayan (6) as well as with the cardinal principle of 
Hindu Law.” i 

With great respect to the learned editor 
we are not inclined to agree with these 
remarks. . We are inclined to think that the 
decision’ of the Privy Council is a direct 
decision on the question. In that case the 
facts were as follows: Ram Din and his 

(2) 28 L W 634; 112 Ind. Cas. 553; A I R 1928 Mad. 
986; (1928) M W N 602. mer 

(3) 34 L W 598; 135 Ind. Cas. 367, ATR 1931! Mad. 
550; (1931) MW N 263; Ind. Rul. (1932) Mad. 111. 

(4) 56 M 534; 141 Ind. Cas, 122; A I R 1933 Mad. 
158, & ML J 66; Ind. Rul. (1933) Mad. 73; 37 L W 19; 
(1933) M W N 199. | 

(5) 47 A 795; 91 Ind. Cas. 471; A I R1925 P C 264; 
521 A 443; 28 0O 0371,20 WN 913; (1925) M WN 
852; 12 O L J 649; 23 L W 220; 30 © W N 701 


(PU). 

(6) 40 I A 213; 20 Ind. Cas. 958; -40 C 966; 18 C L J 
237; 17 C W N 1189; (1913) M W N 661; 4 ML T 163; 
15 Bom. L R867; 11 A L J 865; 25 M L J 512;10 N 
LR1@ O). ; 
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brother Pateshwari were two brothers. On 


August 6, 1895 as managers of the family 
they mortgaged certain family propérty. 


They exeduted two mortgages, one simple 


and the other. usafrucfuary. On ‘the date 
of the mortgage Ram Din had two sons, 
Awadh Bekari and Jantri Prasad, both of 
them minors. Long subsequent to the date 
of the mortgages the plaintiffs wege born 
to Awadh Behari. On September 12, 1904 
Pateshwari and Ram Din sold the property 
to the usufructuary mortgagee in part satis- 
faction of his mortgage and for cash receiv- 
The suit 
was brought in 1919 to set aside the sale 
when the plaintiff's father was alive and 
his right to set it aside was barred by 
limitation. Dealing with the right of the 
plaintiffs to question the mortgages their 
Lordships obsérved as follows: : 

“The respondents, plaintiffs in the suit, are sons 
of Awadh Behari. In 1895 they were still unborn. 
This, as will later appear, is one of the most im- 
portant facts in the case. Jt follows from it that 
these two mortgage deeds have always been binding 
on the respondents. The only joint family estate to 
an interest in which they succeeded was an estate 
which to the extent of these two mortgages had 
already been aliensted.’’ 

These observations of their Lordships 
seem to be clear and there seems to be no 
ambiguity about them. If the matter had 
rested there, one might, have said that they 
were in the nature of an obitev. The learn- 
ed Judicial Commissioner of Oudh has rested 
his decision on the ground that on the date 
of the sale the mortgages must be deemed 
to be antecedent debts and therefore the sale 
was justified. But their Lordships were not 
inclined to rest their decision on this ground 
but expressly put it on the ground that the 
plaintiffs were not born on the date of the 
mortgage. This is how they deal with the 
question at p. 801* : 

“The effect of that explanation (the explanation of 
Sahu Ram’s case in Brij Narain v. Mangla Prasad 
(7) in their Lordships’ judgment is to show that in 
the circumstances of this case both of this mortgages 


' of 1895 were ‘antecedent debts’ which would justify 


for their liquidation a sale of family property not 
otherwise improper. In the present case however vit 
is not in their Lordships’ judgment, necessary to 
invoke any such doctrine in order to counter the 
objection to the sale now being dealt with. Both 
mortgages, as their Lordships observe once more, were 
binding upon the respondents. A sale of family pro- 
perty otherwise unobjectionable, which resulted in the 
removal from what’ remained of it of the burden pro 
tanto of these encumbrances, cannot be successfully 
attacked by those so bound.” 2 
(7) 46 A 95; 77 Ind. Cas. 689; AIR 1924 P C 50; 51. 
TA 129;21AL J 934;46MLJ 23;5PLT1; 28 0 
WN 253; (1994) M W N 68; 19 L W 72; 2 Pat. LR 
41;100& AL R 82; 33ML T.457; 26 Bom. L R 500; 
11 OL J107;1OW N 48@ 0) < 
*Page of 47 A.—LEd.j i 
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This decision is thereforé a direct daci- 
sion on the quéstion whether an after-born 
son is.entitled to impeach an | alienation 
made before his birth., And the case im 
Ramkrishore Kedarnath v. Jainarayan (6) 
does not enuiiciate any principle in conflict 
with this decision. In that cast the facts 
were ás follows: The plaintiffs were the 
four sans of one Kedarnath who in October 
1898 made a disposition of a part of the 
family property by way of partition to 
Jainarayan who was alleged to be an adopted 


son of his undivided brother’s widow. The. 


suit was instituted .on December 20, 1907-to 
set aside the said alienation. Plaintiff No. 1 
was born on December 20, 1886. The other 
plaintiffs were born between 1892 and 1894. 
The learned Judicial Commissioner held that 
as plaintiff No. I instituted the suit within 
three years of attaining the age of 21, he 
was entitled to the benefit of s. 7, Lim. 
Act of 1877, and the suit was ‘not barred as 
against him, but he held, that it was barred 
as against his younger brothers, who were 
born aftér the comméncement of what he 
regarded as the adverse possession of the 
defendant Jainarayan. Their Lordships dis- 
pose of the correctness of this view thus: 

“It was however conceded before this Board, and 
as their Lordships think, rightly conceded, that if 
plaintiff No.1 succeeds in the suit his younger bro- 


thers born before a partition of the estate will be 
entitled toshare in the relief.” 


This does not lend countenance to the 
view that the younger sons are entitled to 
impeach the alienation. What was meant 
by their Lordships was that if the elder son 
recovers thé estate the younger son would 
be entitled to share init being joint family 
property recovered for the family. Appa- 
tently in Visweswara Rao v. Suryt Rao (8) 
their Lordships Madhavan Nair and Stone, JJ. 
were not inclined to agree with the view 
expressed in Chandramani v. Jambeswara 
(3) a8 settled law—vide observations at p. 687* 
—hbécause in that page the learned Judges 
A a review of the case-law remarked 
thus: . 5 


‘Whether or not an after-born son can effectively 


join with existing soys to attack-or resist an aliena-- 


tion, the caiise of action or the right to défend is a cause 

or right.that Was in those members of the family that 

were: alive at the time of the alienation and were not 
_ consenting,” - A 


“ They ‘express an opinion that if before the 


after-born' son is born, the sons in éxistence 
were to die, the right is lost to the aftér-born 


son, though the right to, set asidé ah aliena-. 
(8) 59 M.667; 163 Ind, Cas.. 712; A I R 1936 Mad: 
440; 10 M L 3 360;(1936) M W N'163; 43 L W349; 
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tion indy be within thé time. from the date 
` When the cduse-of action accrued to the sons 
iti existence. This seéms to be in conflict 
“with the view expressed in Mayne'’s book at 
p: 513 where it is stated that it is á right in 
‘every member of co-parcenary for the time- 
being and as long as that right in the co- 
parcenary exists it would be immaterial whe- 
ther he was alive on the date of the aliena- 
tion or born subsequently. Much may be 
said in favour of either view and it may be 
that the view expressed in Mayne’s book is 
sounder. The scope and effect of the Privy 
Council decision in Lal Bahadur v. Ambica 
Prasad (5), may require consideration. But 
we think that in the view we are taking of 
the share which the father is entitled to, it 1s 
not necessary to decide the point. The ques- 
tion to what share he is entitled is quite dis- 
tinct from the question whether an after- 
born ‘son is entitled to ‘question the alienation 
or not. We will assume he can and deal 
with the question of the father’s share on that 
boting. So far as our Presidéncy is con- 
cerned, itis accepted law that a co-parcener 
is entitled to alienate his share for value. 
What the alienee gets by virtue of such an 
alienation is not a bare right to partition but 
a vested interest, the extent of which will 
“have to be ascertained by a suit for partition. 
The Full Bench decision of our High Court 
in Chinnu Pillai v. Kalimuthu Chetti (9), 
has ruled that the interest which an alienee 
would get would be the share to which the- 
alienor would be entitled at the time of the. 
alienation undiminished by any births, or 
deaths in the family subsequent to the date 
of the alienation. The rule is thus stated by 
White, C. J. in delivering the judgment of. 
the Full Bench : f aa D 
- “As pointed out by the Privy Council in Suraj Bunsi 
Koer v. Sheo Persad Singh (10), an alienation by aco- 
parcener of his joint interest in family property is in- 
consistent with the strict theory of a joint and undivid- 
ed Hindu family. But the doctrine recognizing this 
right is well established in the presidency, and it 
seems to me to be only the logical development of “this 
doctrine that, for the purpose of ascertaining the quan- 
tum of interest, alienated; the test do apply should 
be the state of the family. as regards the number of 
co-parceners, at the time the alienation is made, and 
not the state of the family when the owner of the in- 
terest seeks to reduce his interést into possession.’ 

Thé learned Judges in Chinnu Pillai: v. 
Kalimuthu Chetti. (9), expressly dissented 
from the. decision of the Full Bench in Ranga- 
swami, v: Krishnayyan (11), which took the 
view tliat the interest of the alienor would 

-(9) 35 M 47; 9 Ind. Cas. 596; 21 M L J 246; (1911) M 
W.N 238;9M L T.389. .. NA DN 
A 88; 40 L R 226; 4 Sar. 1 
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be diminished by births of subsequent mèm- 
bers of the fáåmily.. They in effect followed the 
view éxpréssed by Bhastiyam Ayyangar, J. 
iù Ayyagiri« Venkataramayya v. Ayyagirt 
Ramayya (12), where the, learned Judgé 
took thé view that the mattér was concluded 

- by the decision of the Privy Council. The 
learned Judge at p.718* observes as fol- 
lows: i 

“A co-parcener may profess to alienate either his 
undivided share in the whole of the family property 
or his undivided share in some’ specified ; portion of 
the family property or the whole of a specified por- 
tion of the family property......The same thing may 
take place in the case of involuntary dales also. In 
all these cases the sale operates upon the interest and 
share of the transferor as the same existed at the date 
of the transfer and the transferee must work out the 
transfer by bringing a suit for ascertaining what the 
share and interest of the transferor was at the date of 
the transfer......... When the transfer is of an un- 
divided inferest in the whole of the family property, 
the transferee will get whatever may be allotted to 
the transferor’s share in a suit for partition. But if 
the transfer relates to any specified portion of the, 
family property, there is the risk that it may turn out 
that in a partition of the whole property it is imprac- 
ticable or inequitable to allocate either the whole or a 
parh of such specified portion of the share of! the trafs- 

eror.” : 

. In giving expression. to this view his 
Lordship was only following the | decision 
of the Privy Council in Suraj Bunsi Koer 
v. Sheo Prasad Singh (10). In that; case the 


mortgage was executed by. the father Adit- 


Shahai and on the date of the mortgage he 
was entitled to a third share. The |question 
was, what passed to the purchaser at the exe- 
cution sale. In dealing with this contention’ 
their Lordships of the Judicial Committee- 
observéd thus : i | 

“On, the other hand, if the law of the Presidency 
of Fort William were identical with that of Madras, 
the mortgage executed by Adit Sahai in his lifetime 
as a security for the debt, might operate after his death 
as a valid charge upon Mauza Bussumbhurpore to the 
extent of his own then share.” ' 


In the present case at the -date of the 


alienation the father was entitled to a half’ 


share in the joint family property and that 
intérest which was vested in him would 
pass to the mortgagee. The property which 
has- béen éffectively carried away from the 
family was only a half and the other half 
would still be. the joint family property and 
it is only in that half and in the equity of 
rédemption in the other-half, the alienation 


being a mortgége, the -afterborn son would - 


be“ entitled to participate with the other son. 
This is in strict consonance with the princi- 
ples of Hindu Law that in a. Mitakshara 
family a member acquires’ right by birth 
only.in the property which was then in exist- 
(12).25M6900R-B) - -e = 
““*“Pageot2) M.— [Wd] 7 : 
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ence and not in thé property which has 
effectively carried away from the family. In 
so far as the alienation of the father’s inter- 
est is concerned, it must be deemed to have 


` KUA 


directly deals with this matter and that is 
a decision of our 
Row, J. reported in Kasi_V.isweswara Rao 
y. Varahanarasimham (13): Io that. case 
the father sold the property, in 1919.” On 
that date there was only one son in existence. 
and subsequently two sons were born. . ‘The 
alienation was not found to be such as, to 
be binding on the sons. On the date of the 
suit there were the father and three bons. 
The question was to what share the alienee 
would be entitled. : The learned Subordinate 
Judge in that case following Muthu Kumara 
Sathapathiar v. Sivanarayana Pillai (4), 
held that the father would only be entitled - 
to a fourth and the alienee.would only get 
a fourth share. Pandrang Row, J. following. 
Chinnu Pillai v. Kalimuthu Chetti (9), held 
that the share which, the father would, get 
would be the share which he would be en- 
titled to on the date of the alienation which 
would be half and therefore he gave a dec- 
vee fot a half share. The learned Judge 
declined to follow Muthu Kumara Satha- 
pathiar wv. Sivanarayana Pillai (4) and if 
we may say so with respect, rightly. 

The Full Bench in Chinnu Pillai v. Kali- ~ 
muthu Chetti: (9), was constituted for. the 
express ` purpose of considering the view ex- 

ressed in Rangaswami v. Krishnayyan 
(11),-that the share of the alienee should be- 
determined not on the date of the alienation 
Dut on the date of suit and if subsequent to 
the date of- alienation more : members were 
born the alience would get a reduced share. 
At the time, when the Full, Bench was gon- 
stituted and the question was diseussed-there 
were five Judges but at the time. when the 
judgment was about to be delivered one of 
them ceased-to be a Judge of the High Court 
and the Full. Bench was reconstituted ‘with ' 
four Judges and the, judgment was deliver- 

(13) -A I R1937 Mad: 631; 172 Ind. Cas. 666; (1937) 1 
M W N 696; 10 R M 478. 
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ed dissenting eons the said view in Ranga- 
swami v. Krishnayyan (11). The judgment 
was delivered in 1912 and so far as We 
know, it was accepted as sound law both by 
‘the’ Bench and the Bar and followed till 
‘Jackson, “J; struck*a dissenting note in” 
Muthu Kumara Sathapathiar v. Sivanara- 
yana Pillai (4) and declined to follow the 
view expressedin Chinnu Pillai V. Kalimu- 
that Chetti (9). Our own view is that the view 
expressed in Chinnu Pillai v. Kalimuthu 
Chetti (9), is the sounder view. In Amirtha- 


linga Thevan v. Arumuga Ambalagaran : 


(2), though the question was not discussed 
it was the view.that was taken in Chinnu 
Pillai v. Kalimuthu Chetti (9), that was fol- 
lowed. This is clear from the following 
observations of Tiruvenkatachari, J. in that 
case at p. 6407 : - 4 
“The only remaining point to be considered is whe- 
ther defendant No.6 who was born after the aliena- 
tion has any and if so what right in the plaint proper- 
ties which would entitle him to contest the suit. 
Under the sale deed, Ex. A the plaintiff acquired only 
` the one-third share of the father Mari Ambalagaran 
in the joint family properties. The remaining interest 
therein appertained tothe joint family of the alienor ; 
and itso remained atthe dateof defendant No. 6’s 
birth with the result that he also acquired an interest 
in it by his‘ birth.” 
“The view that the father’s share was a 
third and it is only inthe remaining interest, 
that is in the two-thirds the: after-born son, 
“defendant No.6, could be held to have ac- 
quired an interest by birth isin strict con- 
formity with the view expressed in Chinnu 
Pillai v. Kalimuthu Chetti (9). In Chandra- 
mani v. Jambeswara (3), the question of 
share was not considered at all. We are 
therefore of the opinion that the decree of 
the learned District Judge in directing a 
sale of a half-share of the father is correct. 
` In the result we modify the decree of the 
learned District Judge by declartng that 
the father is personally liable to pay any 
balance that might remain after the sale of 
his interest in the mortgaged property and 
the plaintiff will be entitled to apply for a 
decree for the said balance against the father 
personally and against the joint family pro- 
perties in the hands of defendants Nos. 1 to 
3. The appellant will have half the costs 
of the appeal but there will be no costs in 
the memorandum of objections. Two appli- 
cations (C. M. P. Nos. 500 and 484 of 1940) 
have been put in under the Mad. Agri. 
Debt Relief Act IVof 1938, one by Mr. A. 
Venkatachalam on behalf of respondent No. 1 
and the other by Mr. Somasundaram on be- 
half of respondents Nes. 2 and 3. The 
plaintiff will have leave to file a counter- 
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affidavit objecting to the reliefs sought in 
the said petitions. We direct these appli- 
cations to be sent to the lower Court for ad- 
judication on the merits. The decree that 
ave pass herein will be subject to any relief 
which the applicants may get in those peti- 
tions. ; 

N.-D. Order accordingly. 
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In re PATIALA STATE BANK. 

Government of India Act, 1935, (25 & 26 Geo. V Ch. 
42), s. 65—Government Trading Taxation Act (III ef 
1926) is intra vires the Government of India—Govern- 
ment Trading Taxation Act (I 1 I of 1926), s. 2— 
Patiala State, if falls within “His Majesty’s domini- 
ons” — Act, whether confined to business carried on in 
British India—Investment by Patiala State Bank in 
Government of India securittes—Income from it, if 
taxable — Property in British India taken over by 
Patiala State Bank from its debtor, a subject of State, 
in part satisfaction of loan—Income arising from it, 
if ,assessable — Act legislates only in respect of 
Dominion Government’s trading operations. _ h 

A taxon income accruing or arising or received in 
British India by a person resident outside British India 
is legislation relating to something, t. e., certain income, 
in British India, and therefore, it falls within the very 
wide and general words of s. 65, Govt. of India Act. 
Therefore the Govt. Trading Taxation Act of 1926 is 
intra vires the Govt. of India. [p. 714, col. 1.] 

The Patiala State isa State under His Majesty’s pro- 
tection, and therefore comes within the 5 ea “His 
Majesty’s Dominions” in the Govt. Trading Taxation 
Act. That Act is therefore applicable to Patiala State 
Bank rendering it liable to taxation under the Income 
Tax Act. [p. 713, col. 2.] 

The Govt Trading Taxation Act is not_confined to 
business carried on in British India. The title, the 
Preamble and the operative part of s. 2 of the Act make 
it perfectly clear that it applies to every case in which 
the Dominion Govt. is carrying on a business, and when 
that happens, the Dominion Govt. is liable to Indian 
income-tax, as though it werea company. 127 Ind. Cas, 
579 (1), dissented from. [ibid.] 

The income from the investment by the Patiala State 
Bank of a part of its surplus funds in the Govt. of 
India securities are profits from the business of the 
bank received in British India, and as such tax- 
able. [p. 714, col. 2.7 

The property situated in British India taken over by. 
the Patiala State Bank from its debtor, a subject of the 
Patiala State, in part satisfaction of a loan advanced to 
him, is not property occupied in British India for the 
purposes of its trade orbusiness in British India within 
the meaning of s. 2, Govt. Trading Taxation Act, but - 
all income arising from such property is liable to assess- 
ment by virtue of the provisions ofthe said Act. By 
enacting Govt. Trading Paxation Act, 1926 an attempt 
was made not to legislate generally in respect of the 
public property of a Dominion Govt. but in respect of its 
trading operations only. {p. 714, col. 2; p. 715, col. 1.] 

Sir Jamshgdji Kanga, for the Assessee. 

_ Messrs. M.C Setalvad (Advocate-General) 
and G. N. Joshi, for the Commissionér of 
Income-tax. 
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Beaumont, C. J.—This is a reference 
made by the Income-tax Commissioner under 
8. 66 (2), Income Tax Act, 1922, and the 
substantial question, which arises is whether 
the Patiala State Bank is liable to be assess. 
- ed to income-tax under the Govt. ‘Trading 
. Taxation Act, III of 1926. The facts found 

are that the Patiala State Bank is owned 
wholly by the Patiala State and carries on 
banking business. It has no separate entity, 
and I take it that when the Commissioner 
says “it is owned wholly by the Patiala 
State,” he means that it is owned and con- 
trolled by the Ruler of the Patiala State, that 
isthe Maharaja, who constitutes the Govt. 
of the State. The questions. raised relate to 
the assessments for two years, 1935-36 and 
1936-37, and in respect of each of those years 
I gather that a notice was sent to the princi- 
pal officér of the Patiala State Bank, and he 
made a return on which the assessments are 
based. We are not therefore concerned to 
consider whether the Patiala State Bank was 
bound to comply with the notices, and to 
make the required returns, nor are we cqn- 
cerned to consider what would have hap- 
pened, if the Patiala State Bank had adopted 
a different course. It is possible that in that 
event the machinery for taxing a foreign 
company through its agent would have been 
applicable, but that is not a matter which 
calls for our decision. The principal point, 
which has been argued, and the only ques- 
tion of substance is whether the Govt. Trad- 
ing Taxation Act of 1926 is a valid Act. The 
argument of the assessee is that itis ultra 
vires the Govt. of India. Before determin- 
ing whether or not it is ultra vires the Govt. 
of India, it is necessary to consider what 
the Act, actually means and purports to 
effect. The title is: 


“An Act to determine the liability of certain Govts. 
to taxation in British "India in respect of trading 
operation.” A 


Then the Preamble is : : 
“ “Whereas it is expedient to determine the liability 
to taxation for the time being in force in British 
India of the Govt. of any part of His Majesty’s 
Dominions, exclusive of British India, in respect of 
any trade or business carried on by or on behalf of 
such Govt.” 


Then in s. 2 it is enacted as follows : 

‘(1) Where a trade or business of any kind is car- 
rieg on byor on behalf of the Govt. of any part of 
His Majesty’s Dominions, exclusive of British India, 
that Govt. shall in respect of the trade or business 
and of all operations connected therewith, all property 
occupied in British India and all goods owned in 
British India for the purposes thereof, and all incomes 
arising in connection therewith be liable (a) to taxa- 
tion under the Indian Income Tax Act, 1922, in the 
same manner and to the same extent as in the like 
case a company would be liable.” 
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Sub-s. (2) provides : 


“(2) For the purposes of the levy and collection of 
ingome-tax under the Indian Income Tax Act, 1922, in. 
accordance with the provisions of sub-s. (1), any Govt. 
to which that sub-section applies shall be deemed to 
bea company within the meaning of that Act, and the, 

* provisions of that Act ghall apply accordingly: : 


Then sub-s. (3) enacts that the expression. 


‘His Majesty’s Dominions” includes any’ - 


territory which is under His Majesty’s pro-. 


tection. Having regard to the sanads, to: . 


which we have been referred, of 1815, 1847 
and 1860, I feel no doubt that the Patiala 
State is a State under His Majesty's pro-- 
tection, and therefore comes within the ex- 
pression “His Majesty's Dominions” in Act Tit 
of 1926. It is to be noticed that the Act 
applies where a Govt. of the nature specifi-- 
ed in the Act, which for simplicity I will 
refer toas “Dominion Govt.,” carries on a 
business anywhere. I can see no justifica-- 
tion for the view, which appears to have 
prevailed in the only case to which we have 
been referred in which this Act has been. 


considered by a High Court in India, namely: 


In the matier of Ram Prasad (1), that the- 
Act is confined to business carried on in 
British India. It seems to me that the title, 
the Preamble and the operative part of s. 2° 
make it perfectly clear that it applies to 
every case in which the Dominion Govt. is 
carrying on a business, and ‘when that hap- 


pens, the Dominion Goyt. is liable to Indian. ` 


income-tax, as though it were a company. 

Turning to the Income Tax Act of 1922, 
which is the Act applicable in this case,. 
‘company’ is defined in s. 2 (6) as meaning a. 
company as defined in the Companies Act, 
1913, or formed in pursuance of an Act of 
Parliament or of Royal Charter or Letters 
Patent, or of an Act of the Legislature of a. 
British possession, and includes any foreign. 
associatiin carrying on business in British. 
India, and which is certified as therein men- 
tioned. I think the effect of Act ILI of 1926. 
is to add to that definition so as to include a. 
Dominion Govt. deemed to be a company” 
under Act ITI of 1926. The effect of the charg- 
ing sections, ss. 3 and 4, is to render the in- 
come, profits and gains of a company liable 
to British Indian Income Tax Act, if such 
come, profits and gains*accrue or arise or 
are ian in British India. So that 
Act ITE of 1926 comes to this: that where a 
Dominion Govt. is carrying on a business 
anywhere, it is liable to the British Indian 
Income Tax Act in respect of the income, 
profits and gains of that business which accrue- 
or arise or are received in British India. 


(1) 52 A 419; 127 Ind. Cas. 579; A I R 1930 All. 3895. 
(1930) A L J 579; Ind. Rul. (1930) All. 931. 
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The Act was, I understand, passed in pur- 
suance of reciprocal arrangements with Great 
‘Britain and Dominion Govts., and it is to 
be notiged that it is in very similar terms to 


's. 25, Finance Act of 1925, which applies toe 


‘Great Britain. $ d 
. The contention of the assessee js that this 
‘ Act it ultra vires the Indian Legislature, 
since it does not fall within the legislative 
powers *conferred by s. 65, Govt. of India 
Act, 1919. That section, so far as material, 
provides: “The Indian Legislature has power 
‘to make laws for all persons, for all Courts, 
‘and for all places and things, within British 
India.” The words are expressed in the most 
general terms, and in effect enact that the 
power of the Indian Legislature is to be ter- 
ritorial and is to extend to all persons and 
things within British India. Now, the argu- 
ment is that income-tax is a tax imposed on 
persons, and that the Ruler of the Patiala 
State cannot be regarded as a person within 
British India. The latter proposition is, no 
doubt, correct, and up toa point J agree 
with the contention of the assessee on the 
first proposition. I think that, properly con- 
sidered, income-tax is a tax on a person in 
telation to his income. The tax is not impos- 
éd on income generally ; it is imposed on the 
income of a person, natural or artificial, as 
defined ins. 3. The assessment has to be 
made against a persan, and the tax has to 
be. collected from the assessee. The tax is 
not made a charge on the income upon which 
it is levied, and I think, broadly speaking, 
it is accurate to Say that income-tax is a tax 
imposed upon a person in relation to his in- 
come. But, in. my opinion, that does not 
mean that legislation as to income-tax can 
never be regarded as legislation as tq a thing 
in British India within the meaning of s. 65, 
Govt. of India Act. In my opinion, a tax on 
income accruing or arising or received in 
British India by a person resident outside 
British India is legislation relating to some- 
thing, `t. e., certain income, in British India, 
and, therefore, to my mind, it falls within 
the very wide and general words of s. 65. 
In my judgment, therefore, Act III of 1926 
is intra vires -the* Govt. of India. That 
was so held in In the matter of Ram 
Prasad (1), to which I have referred, 
. though, as I have indicated, I think that 
the learned Judges in that case were 
incorréct in treating this Act of 1926 as be- 
ihg. confined to d business cartied on in 
British India. If the Act is intra vires, that 
‘disposes of the principal question, raised by 
the Commissioner, which is guestion (1): ` ` 
Whether the Govt. Trading Taxation” Act (III 
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of 1926) is applicable to the Patiala State Bank 
rendering it lidble to taxation under the Income Tax 
Act, 19222 0 5 = 
The answer must be in the. affirmative. 
Question No. (2) as : ; 
“Whether investment by the Patiala State Bank 
of a part of its surplus funds on the Govt. of India 
securities constitute trading or business in British India, ` 
within the meaning of s. 2, Govt. Trading Taxation 
Act ? i i 
This question is inaccurately expressed. 
Section 2 doés not mention trading or busi- 
nesss in British India. We can only answer 
the question by saying that the income from 
the investments are profits from the business 
of the bank received in British India, and'as 
such taxable. Question No. (8) is: _ 
“Whether the property situate at Mussoorie taken 
over by the Patiala State Bank from its debtor, a 
Subject of the Patiala State, in part satisfaction of 
å loan advanced to him, is property oqpupied in 
British India for the purposes of its trade or busi- 
ness in British India within the meaning of s. 2, Govt. 
Trading Taxation Act, and whether all income arising 
from such property is liable to assessment by virtue of 
the provisions of the said Act?” . 
Substantially I think the answer to this 
question must be in the affirmative, but 
1 think that the property, which has been 
taken over in respect of a bad debt of the 
banking business, is not property occupied 
in British India for the purposes of the 
business, but the income derived from such 
payments is income arising in connection 
with such business, and in that sense falls to 
be taxed. Then question No. (4) is: 
- “Whether the sum of Rs. 66,720 received by the 
Patiala State Bank on the sale of its investments 
during the year 1934-35 being the excess realized by 
it over the cost price of such investments, which has 
been included under the heading of profits in the rela- 


tive profits and loss accounts and balance sheet, ‘is as- 
sessable to income-tax ?” ' 


That seems to be really a question of fact, 
and we must answer it in accordance with 
the facts found by the Commissioner. He 
has found that these profits on the sale of 
investments are part of the income of the 
Bank. It might be suggested that they are 
accretions to capital, but the Commissioner 
having found from the -accounts of the 
Bank that they.are profits of the Bank, I 
think we must answer the question in the 
affirmative. Question No. (5) seems to be 
covered by the answer to question No. (2). 
Question No. (6) does not arise. The. answer | 
to quéstion No. (7) must be-answered in the 
affirmative. We answer the questions ac- 
cordingly and direct the assesseé tö pay 
costs. Costs to be recovered from the-assets . - 
of the Patiala State Bank. ae - 

Kania, J.The relévant facts and sections 
of Acts of the Indian Legislaturé have been 
referred to in the judgment just delivered 
by the learned Chief Justice. Thé important 
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question atgied before us -is in respect of 
the validity of Act ITI of 1926 described as 
“an Act to determine thé liability -of certain 
Govts. to taxation in British India in respect, 


of trading operations.” :It was digued, on ° 


behalf of the assessée that the Act was ultra 
vires the Govt: of India, whose: powers to 
legislate were limited by s. 65, Govt. of India 
Act; 1919. It-was secondly argued that the 
Patiala State was not one of His Majesty’s 
Dominions, as statéd in s. 2 (3) of Act III of 
1926, and, therefore, it was not covered by 
the Act. It was next argued that the machi- 
nery to assess the Staté under s. 42 and/or 
s. 43, Income Tax Act, 1922; was not adopted. 
Tt was lastly contended that as the State is 
owned by the Ruler; it was not competent 
for the Govt. of India to legislate in respect 
of the Rtler. : : 

The question, whether the Act was ultra 
vires the Govt. of India or not was raised 
and decided in In the matter of Ram Prasad 
(1), and the learned Judges there rejected 
the contention that it was ultra vires. Rhe 
argument in substance is that Act III of 
1926 makes a Dominion Govt. in respect of 
its trade or business; wherever carried on, 
liable to be taxed asa company. The words 
“in British India” are not used in connection 
with trade or business or income arising in 
connection therewith. Where the. Legisla- 
ture wanted to use those words in connection 
with property occupied in British India, 
and goods owned in British India, they 
expressly said so. From the omission of 
those words in connection with trade or 
business or income arising in connection 
therewith, it was contended that the legisla- 
tive powér of the Govt. of India had been 
exceeded. à 

In my opinion, that contention is un- 
sound. The only object of'the Act of 1926, 
in my opinion, was to législate in respect 
of aà -particular use of the public property 
of a- Dominion Govt. Under International 
Law the Legislature of a country does 
not enact laws 
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India enacted that it should be liable to tax 
uitder the Income Tax Act, ‘in the same 
mannef and to the sime extent ds in the 
like case a Company would be liéble. . i 
"In othér. words,. the” legislation was to 
state that a Dominion Govt. cairying on 
trade would, for the purpose ofthe Income. 
Tax Act,-Be treated as a company in like.“ 
circumstances. If the state carried on bêasi-” 
ness within British India, its liability would 
be ás defined by the Income Tax Act. If it 
carried on business wholly outside British 
India, it would not be affécted by the Income 
Tax Act, because that Act only was in res- 
pect of income within British India; either 
actually accruing or deemed: to ,accrue as 
defined by that Act. This piece of legislation 
is covered by the words of s. 65, Govt, of 
India Act, which permit the Govt. of India 
to legislate for all persons: for all Courts, and 
for all places and things, within British 
India. While it cannot be disputed that the 
liability to pay income-tax is on the indivi- 
dual, itis a tax on the income. In so far, 
therefore, as the liability of a Dominion Govt. 
was stated by Act IIT of 1926 to be in respect 
of its income covered by the Income Tax Act, 
there appears no reason to consider it ultra: 
vires. . l ; 

With respect, Iam unable to agree with 
the line of reasoning adopted in In the 
matter of Ram Prasag (1), whete the words 
‘in British India” were.attempted to be read 
as connected with “trade? ins. 2 of Act II 
of 1926. The words “in British India” have 
to be read in connextion with income by 
reason of the provisions of the Income Tax 
Act. But Act III of 1926.does not in terms 
state that the word “trade” or “business” or 
“income arising in connexion therewith” 
have to'be in British India. I find no justifi- 
cation for including those words in s. 2 of 
Act ID of 1926, in connexion with “trade,” 
business or. income arising in connexion 
therewith. As I have. pointed out, by reason 
of sub-s. (3).of s. 2; however, the result is 
the same namely that the liability of the 
Dominion will be as if it were a company 
working under like circumstaricés undef the 
Income Tax Act. The *second contention, ` 
that the Patiala State was not under the pro- 
tection of His Majesty, cannot be upheld in 
view of Sandds III dnd IV of 1815, which 
are found printed in Aitchison’s ‘Treaties, 
Engagements and-Sanads” Vol, 1, at pp: 158- 
159, It is.there clearly provided that the 
Raja had the right of protection from the 


' British Govt. .The Patiala State is, there- 


fore, a Dominion under the protection of ` 
His Majesty. The third contention that the 
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liability to tax has to be -worked out under 
ss. 42 and 43, and there was no other methed 
by which the State Bank could be assessed, 
discloses some misunderstanding. In 
Whitney y. Inland Revenue Commissioners 
(2), Lord Dunedin pointed out that there are 
three stages in the imposition of a tax as 

. follows (p. 52*): . 

“‘..4-there is the declaration of liability, that is the 
part of the statute which determines what persons in 
respect of evhat property are liable. Next, there is the 
assessment. Liability does not depend upon assess- 
ment. That, ex hypothesi, has alena been fixed. But 
assessment particularizes the exact sum which 8 person 
liable has to pay. Lastly, come the methods of recovery, 
if the person taxed does not voluntarily pay.” 

The question of how the person whose 
liability to tax is determined has to be as- 
sessed isa matter of machinery. It is ad- 
mitted here that the Patiala State Bank 
(assessee) when called upon sent a return to 
the Income-tax Officer. We are not there. 
fore, at this stage concerned with the ques- 
tion what would have happened, if the 
assessee had refused tosend a return. I do 
not propose to anticipate an argument on 
that point nor to express any opinion on it. 


“The last question, whether the Ruler is — 


liable to be assessed, also does not directly 
arise. The assessee in the case is the Patiala 
State Bank. On the facts mentioned in the 
reference, it is a department of the State. 
There is a difference between the private 
property of the Ruler gf the State’ andthe 


property of the State itself. In holding that 


it was competent to the, Govt. of India to 
legislate in respect of trading operations of 
the State, I think it is also held that the 
State as such, and to the extent it is covered 
“by s. 2 (1) of Act HI of 1926, is liable to 
assessment: Statham v. Statham and the 


Gaekwar of Baroda (3), which was relied’ 
upon in this connexion, has in the ĉircum-` 


stances no application. I, therefore, agree 
that the answer to questions Nos. (1) and (7) 
should be in the affirmative. As regards the 
other questions, they are questions of fact, 
and I agree that the answers should be in the 
affirmative also. 
Income-tax Reference No. 2 of 1940 - 

Per Curiam —The answers in the second 
reference will be thé same as in the first 
reference, and the same order as to costs. 
The assessee to pay costs, to be recovered 
from the assets of the Patiala State Bank. 

s. : Answer accordingly. 

(2) (1926) A C 37; 95L JK B 165; 134 L T 98; 10 
Tax. Cas. 88:42 T L R58 


(3) (1912)L RP 92; 81 L J P33;105 L T 991: 28` 
TL R180. $ | 





~*Page of (1926) A. G—[ Ed] 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 173/41 of 1940 
March 6, 1941 ° 
ALMOND, J. C., AND Mir AHMAD, J. 
MAHMUD JAN MIR HAMZAH KHAN | 
—J UDGMENT-DEBTOR—APPELLANT 
versus 
Firm GUTTA SINGH-AJAB SINGH— 
PLAINTIFFS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), ss. 60 (1)(c), 
60 (1), Proviso — Mortgage decree against house— 
House, if can be sold—Word “or” in Proviso—Scope 
O: 


The house of an agriculturist cannot be sold even in 
execution of a mortgage decree passed against that pro- 
perty. 51 Ind. Cas. 553 (2), followed.. 

[Case-law discussed.] 

The word ‘or’ is used in Proviso to s. 60 (1) to include 
decrees in which no attachment is necessary and mort- 
gage decree is one of this class. ° 

C. A. against the order of the Additional 
Judge, Peshawar, dated May 16, 1940. 


Saiyed Mohd. Aurangzeb Khan, for the 
Appellant. 
Sardar Anoop Singh, for the Respondents. 


Mir Ahmad, J.—Mahmud Jan mortgaged 
a hujra (guest house) and seven houses to 
Gutta Singh-Ajab Singh. The latter insti- ` 
tuted a suit for the recovery of the money. A 
compromise decree was passed in favour of 
firm Gutta Singh-Ajab Singh against Mah- 
mud Jan for Rs. 2,100 in the following terms: 

Decree for Rs. 2,100 is hereby passed in favour of 
the plaintiff against the mortgaged and other property of 


the defendant inaccordance with the terms of the 
compromise deed.’’ ` 


The compromise deed fixed instalments 
and on the failure of the defendant to pay 
two instalments made the whole amount pay- 
able in a lump sum. The decree-holder took 
out execution and attached the property 
against which the decree had been passed. 
The judgment-debtor pleaded that he was an 
agriculturist, and that his houses and hujra 
could not be attached and sold. The execut- 
ing Judge found that he was an agriculturist 
but held that as it was in execution of mort- 
gage decree that the property was being 
proceeded against the protection afforded by 
s. 60 (1) (e), Civil P. C., did not extend to it. 
An appeal was preferred by the judgment- 
debtor. The Court of appeal agreed with 
the view of the original Judge. The appea? 
was consequently dismissed. The judgment- 
debtor has come up on further Appeal to this 
Court. At the hearing, the learned Counsel 
for the judgmtnt-debtor admitted that no 
appeal was competent and asked us to treat 
his appealas a petition for revision. He 
urged that an important question of law was 
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involved and that a petition for revision was 
therefore entertainable. -We agree with him. 
There seems to bè a conflict of authority 


as regards the question whether s. 60 (1) (e), © 
Civil P. C., governs the property sought to” 


be sold under a mortgage decree.’ A Full 
-Bench of three Judges of the Allahabad 
High Court considered it in the ruling repor- 
ted as Bhola v. Kishori, 11 Ind. Cas: 646 (1). 
Two Judges were of opinion that s. 60 (1) (ey 
Civil P. C., did not apply to a mortgage 
decree. They were Richards, C., J. and 
Tudball, J. Bannerji, J. however dissented. 
The view of the majority was explained by 
Richards, C. J. and we could do no better 
than to quote his own words to show the 

e . . . | . o 
reasons which made him form this opinion : 

“In my judgment, the decisions of the Courts 
below were incorrect. Prima facie, a man is en- 
titled to mbrtgage his property if he pleases; and 
if he can make a valid mortgage, the mortgagee is 
entitled to a mortgage decree entitling him to sell 
the property. The only aspect in which the decree 
of the Court below can be supported is on the ground 
that the proviso to s. 60 by implication enacts that 
the mortgage of a house of an agriculturist is illegal. 
Such a contention, in my’ opinion, cannot be sub- 
tained. The Civil P. C., is an Act which’ deals en- 
tirely with matters of procedure; and prima facie 


it is very improbable that the Legislature’ intended, - 


to deal with matters: of substantive law. ‘Where it 
“was considered necessary for the protection of cer- 


tain classes of tenants that their powers of transfer’ 


should be restricted, the Legislature by express pro- 
visions in the Ten. Act has so enacted. It seems to 
me also that it would be a very strained. construc- 
tion to give to s. 60 to hold that it applied to the 
execution of mortgage decrees. The section itself is 
headed “attachment.” In the case of ! mortgage 
decrees no attachment is necessary and in practice 
no attachment is ever made. The section begins 
“The following property is liable to attachment and 
sale in execution of a decree.” It seems quite clear 
that these words only apply to simple money decrees. 
Then follows the proviso, where it is true; that the 
words are not “attachment and sale” but ‘‘attach- 
ment or sale.” It must however be remembered that 
the proviso is‘ a proviso to s. 60, cl (1) which deals 
with simple money decrees. The words ‘such at- 
tachment or sale’ also appear in the proviso, clearly 
showing that the proviso relates to what immediately 
precedes. It is argued that the word ‘or’ appearing 
in the proviso instead of the word ‘and,’ necessarily 
shows that the section relates to mortgage decrees. 
I do not agree with this argument. There are cases of 
simple money decrees in which it is not necessary that 
there should be an attachment, namely when ithere has 
been already an attachment prior to judgment or on foot 
of another decree.” 


Banerji, J.’s note of dissent is on the other 


hand in the following words : 

“Tf the Legislature forbids the sale of such a house, 
a Court cannot by its deeree order that a' house of 
that description should be sold. In my opinion the 
law forbids the sale of such a house. Section 51 (b) 
rovides that a Court may order execution of a 
decres by attachment and sale, or by sale without 
attachment of any property.” Section 60 of Ithe Code. 


(1) 11 Ind. Cas, 646;8 A L J 1045. 
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specifies the different classes of property which are 
liable to attachment, where attachment is necessary, 
anf to sale? ` 

The proviso to the. section’ is to the effect that 
certain . iculars, among which are houses ‘aiid 
other building belonging to and occupied hy an agri- 
culturist, shall not be* liable to attachment or sale. 
‘At the commencement of tHe section the wofd “and” 
is used and in the proviso we find the word “or.” 
The proviso®as I understand it forbids both attach- 
ment and sale; that is to say, where an attachment 
must precede a sale, it forbids attachment as well 
as sale; and where it is not necessary th&t an at- 
tachment should be a preliminary step to a sale, it 
forbids a sale. ‘Therefore in my opinion s. 60 and 
the proviso to it take away from the Court power to 
order a sale of property of the description mentioned in 
the proviso. ` 

The object of the Legislature is manifest. That 
object is that certain classes of debtors should be 
protected against their own improvidence. There 
can be no doubt that, in the case of a simple decree 
for money, the.dwelling-house occupied by an agri- 
culturist cannot be sold. The policy of the_law is 
that he should not be deprived of his place of resi- 
dence by a process of Court. I fail to see why ifan. 
unsecured creditor of an agriculturist cannot proceed 
against the debtor’s dwelling-house, a secured creditor 
should be allowed to do so. The policy of the law equal- 
ly applies to both the eases.” ' 

In Niadar Singh v. Sabit Khan (2), a 
Divisional Bench of the Allahabad High 
Court consisting of Banerji, J. who was the 
dissenting Judge in Bhola v. Kishori ll Ind. 


Cas. 646 (1), and Rafiq, J. held that the house 


, Of an agriculturist was not liable to attach- 


ment and sale in execution of a decree ob- 
tained upon the’ mortgage of that house made 
by the agriculturist. Bhola v. Kishori, 11 
Ind. Cas. 646 (1), was referred to. A Full - 
Bench of the Allahabad High Court consist- 
ing of Walsh, Ryves and Mukerji JJ. again 
considered this question in the case which is 
reported in Mubarak Husain v. Ahmad, 84 
Ind. Cas. 749 (3). Ryves, J. followed the line 
adopted by Banerji, J. and held that the 
house of*an agriculturist could not be sold 
in execution of a mortgage decree passed 
against the house. The other two Judges 
however, followed the majority view taken 
in Bhola v.. Kishori, 11 Ind. Cas. 646 
(1). It was stressed by them that the 
chapter in which s. 60 occurs is headed 
“attachment and sale” and not only “sale.” 
The pronouncement of the Lahore High Court 
on the point was made by e Division Bench 
in a case reported in Chittar Mal v. Ram 
Devi (4). It isa very short judgment. The 
reason given for refusing toextend the bene- 
fit of s. 60 tothe property of an agriculturist, 
which is subject of a mortgage decree was. 
that it would amount to-making mortgages 


(2) A I R 1919 All, 222% 51 Ind. Cas, 553. - : 

(8) 84 Ind. Cas, 749; A I R 1924 All. 328; 46 A 489; 22- 
AL J 321 (FB), i 

(+) A ER 1935 Lah. 164. 
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by.an agriculturist illegal. No authorities 
were referred ‘to. Ram’ “Chand v. Co-opera- 
tive Society, K harar (5), Sita Ram v.Phusal. 
Singh (6), Natha Singh v. Bhag Mal (T), and 
Khazanchi Shah v. Niaz Ali (8), are all 
Single J udge rulings of the same “Court” 
which followed the Division Bench view re- 
ported in Chittar Mal v. Ram Devi (4). We 
will now proceed to give an ‘interpretation of 
s. 60 (1) (e); Civil P. Č The relevant portion 
of s. 60 funs thus : 
. “60, (1) The following property is liable to attach- 
ment and sale in execution of a decrec, namely, 
lands, houses ‘or other buildings, goods, money 
banknotes, cheques, bills of exchange, undis, -pro- 
missery notes, Govt. securites, bonds or other secu- 
rities for money, debts, shares in a corporation and 
save as hereinafter mentioned, all other saleable pro- 
perty, movable or immovable, belonging to the judg- 
ment-debtor, or’ over which, or the profits of which 
he has a disposing power which he may exercise for 
his own benefit, whether the same be held in the name 
of the judgment- -debtor or by another person in trust for 
him’ or ón his behalf : 

' Provided-that the following particulars shall not be 
liable to such attachment or sale, namely ; : 


(c) houses and other buildings (with the material 
and the sites thereof and the land immediately ap- 
purtenant thereto’ and necessary for their enjoyment) 
belonging . to an agricalturist. and occupied’ by, 
him.” 

The underlines (here in italics) are ours. 
Section 51; Civil P. C.,. is in the following 
terms : 

“Subject to such conditions and limitation as may 
be prescribed, the Court may on-the application of 
the ‘decree-holder, order execution of the decree ; (a) 
by delivery of any property specifically decreed ; 
(b) by attachment and sale or by sale without: 
attachment of any property; (c) by arrest and de- 
tention in prison; (d) by appointing a Receiver ; or 
(e) in such other manner as the nature of the relief 
granted may require.’ i 

b. 


The underline (here in italics) is ours.’ 
is obvious that s. 51 (b) contemplates that an 
execution of a decree may be carried out bye 
attachment and sale or by sale onfy. This 
fact therefore takes away all the importance 
attached to the heading of the chapter which 
is eee and sale.” The use of the 
word “or” in the beginning of the proviso is 
not an accident for, the Legislature does not 
use words by accident but by deliberation.. 
This again shows that the Legislature did 
not mean that the chapter only dealt with 
cases in which “‘atfachment and sale” took 
place and to no others. Rather the contrast 
is significant. In the beginning of the sec-. 
tion permission for ‘“‘attachmeut and sale” 

(5) A I R 1936 Lah. 930; 166 Ind. Cas. 266; 38 PL R- 
691; 9 R L 356. 
woe ILR 1937 Lah. 939; 170 Ind. Cas. 896; 10R L 


(7) A I R1939 Lah. 316; 42 P L R 398. 
(8) A I R1940 Lah. 126; 189 Ind. Cas. 782; 13 R L 
113. ae i 
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of property. is given but where the proviso 
starts ‘ ‘attachment or ‘sale” are prohibited. 
To us itis absolutely clear that the word ‘or”’ 
was used to include decrees i in which no at- 
tachment is necessary and. we know that 
mortgage decree is one of this class. At this. 
point, we will advert to the fact that. 
O. XXXIV, was made a part of Civil P. C., 
when the Civil P. ‘O., of 1908 was enacted. 
It was a part of T. P. Act before. The drafts- 
man therefore. knew. that there were such. 
decrees as mortgage decrees. and he would 
have excepted mortgage decrees from the 
operation of this section in so many words if 
it was-the intention to do so. He would not 
have left the Courts to infer it from the cry- 
ptic heading ‘ ‘attachment and sale.” It shouki 
be remembered that the words “a decree” 
have been used in the beginning of the sec- 
tion. The Courts have on: the other hand: 
read the word ‘money’ in between the ‘a’ and . 
‘decree’ when holding that mortgage decrees 
are beyond the purview of s. 60, Civil P. C.. 
There is no warrant for this reading of the 
word ‘money’ into it. We think that the, 
Legislature would havé inserted the word if 
there was the idea to restrict the section to 
money decrees only. 

Again as pointed out by Banerji, J it is un- 
doubted that the Legislature was anxious 
the pr roperty of the agri- 
culturist from being sold. An agricul- 
turist borrows money voluntarily and it does 
not make any difference whether he borrows 
on his personal security or on the security of 
his property. In either case he has thé right 
to do so and we see no point -why in one case 
the money should not be recovered from his 
property while in the other it’ should. be 
done. ‘To usit appears that the protection 
is absolutely independent of his own acts and 
has been deliberately provided so that he 
should not be without a roof over his head 
and without his tools and seed, etc. ` I would 
be quoting a truism if we were to say that 
the Legislature can make such exemptions. 
and has made them. The Punjab Land Ali- 
enation Actisa case in paint. We conse- 
quently disagree with the two Courts below 
and hold that the house of an agriculturist 
cannot be sold in execution ofa mortgage- dece 
ree passed against that property. Although 
it has been admitted in this case that the 
petitioner is an agriculturist it has not been 
decided as to what ‘house or houses are 
exempt under s. 60 (1) (c) and what are not. 
The learned, Counsel for the respondent has 
urged that all the houses are not protected. 
We therefore accept the appeal; set aside the 
finding of the Courts below and remand .the 
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case to the: executing Judge with- the ` direc- 
tion that he” should now decide. as to which 
house or houses fall within the’ purview of 
s. 60 (1) (c), Civil P. ©.’ The costs of this 
petition shall follow the event. 


fee Rs. 32. 
2 iS. Appeal allowed. 


“Aone. 


“+” LAHORE HIGH COURT - 
"© Oriminal Appeal No. 1232 of 1940 
January 10, 1941 
Young, O. J. AND BLACKER, J. 
MAGHAR SINGH NAHAR SINGH AND 
ANOTHER—CONVICTS—APPELLANTS . 
versus 
EMPEROR—Opposire PARTY 

Penal Cafe (Act XLV of 1860); s. 302—Sentence— 
Youth of 17 committing murder in company with elder 
relative — Transportation for life held proper 
sentence. 

Youth, undoubtedly, in some cases may be a very 
excellent ground for giving ‘the lower sentence. Itis a 
veryrare thing for the High Court to sentence a youth 
of 17 or below to death. It would ‘only be in a ve 
exceptional case that this would be done. In fact -the 
normal sentence for a youth of this age would be trans- 
portation for life. A very strong case, indeed; would 
have to be made out in order-to justify the hanging of a 
youth of this age. When a youth of this age commits a 

` murder in company with an elder relative that is an- 
ales excellent reason for giving only’ transportation for 
ife 


Cr. A. from the order of the Sessions Judge, 
‘Ludhiana, dated September 27, 1940. 


Mian Abdul Aziz, for the. Appellants. 
_ Maghar Singh in person. 

Mr. S. M. Sikri 4, for the Advocate- General, 
for the Crown. 

~ Mr. Bhagat Singh, for the Complainant. 

Young, C.J.—Ramji and Maghar were 
charged in the Court of the learned Sessions 
J udge of Ludhiana with the murder of Gaj- 
jan. The learned Sessions Judge found them 
both guilty, sentenced-Maghar to death and 
Ramji to transportation for life. It appears 
that Ramji and Gajjan had a dispute over 
land ; whether that dispute concerned one 
mortgage or anothér does not, appear to us 
to matter, it is admitted that there was-cause 
of enmity between the two parties. The pro- 
secution has also attempted to prove that 
‘Bhan Singh, a relation of Gajjan, had an 
affair with Ramji’ s wife but that does not 
appear to us to be a motive for the murder 
of Gajjan by Ramji except that it might be 
added to the general irritation between the 
two families. On June 4, 1940, at about noon, 
Gajjan who had-been in his "fields working 
came back and prepared himself .to have a 
bath at the well. He left his house only 
wearing his -drawers. ‘On emerging from 
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Pleader’ ge ee arf alarm, followed her Kusbartd from. 
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his house it is said that he was. attacked by- 


the two accused, that Ramji hit him. on the 


he&d with ' a gandasa and Maghar spéared. 
: Gajjan’s wife, Mst.:Puijab ‘Kaur, on 


the house and fell on his body tò protect him. 
She too received some iftjuries. Bharf Singh, 
a nephew @f Gajjan, also appeared on the- 
scene, attacked Ramji with a takwa but was 
himself injured. Gajjan was taken away to. 
hospital and died two or three- da¥s -later 


- having made two dying declarations, both in. 


the same terms, in the meanwhile in which. 
he gave the motive - and the names of his’as-. 
sailants. k 

The dolende admitted that both the accus- 
ed were present at the scene but. set ùp a 
case that’Gajjan and Bhan Singh - attacked. 
Ramji, that, Ramji retreated to his house and . 
that, Maghar thereupon came out armed-with 
a gandali and a quarrel took place between. 
the partiesand in that quarrel; Ramji and. 
Maghar were injured and they, in their turn. 
caused injuries to the opposite party. “With. 
regard to this defence, it may be stated- at 
once that the medical’ evidence contradicts 
the use of a gandali. It appears from- the. 
injuries that a gandali was. not, used but a. 
takwa. In the second place, the accused in 
their written statements did not mention the 
presence of Mst. Punjab Kaur or the injuries. 
toher. The same applies to the presence of 
Bhan Singh and his injuries. It is quite clear: 
therefore that the defence cannot be relied. 
upon. No defence evidence was called. The. 
prosecution in this case depends on the evi- 
dence of Mst. Punjab Kaur and Bhan Singh. 
who were.eye-witnesses. There-are also the. 
two dying declarations. We have carefully- 
examined the evidence ofthe two eye-wit- 
nesses. There is no doubt that Mst. Punjab: 
Kaur was présent at the spot as she was- in- 
jured. There are one or two small discre- 
pancies in her evidence but they are of no. 
importance. A point was made by Counsel 


that she does not mention the injuries to- 


Ramji but that is easily accounted for by the- 
fact that she was lying on her husband's. 
body. Mst. Punjab Kaur says in her evi-. 


dence : 
“I did not see Bhan Singh elther receiving or giving. 
any blows as I was trying to shield my husband.” 


Bhan Singh, however, does mention the 
injuries to Ramji and does mention that he. 
gave them. The woman’s evidence we must 
accept. With regard to Bhan Singh he may- 


‘or may not have £ some liaison with Ramji’s 


wife but he certairfly was present at the spot 
as he was injured and we equally see no. 
reason to disbelieve his evidence that it was. 
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Ramji and Maghar who attacked Gajjan. 
‘Counsel for the appellant here has argaed 
‘that this was a fight between the two parties 
following abuse. “We do not thinls, however, 


that there i is anything in.this contention as it” 


would “be unusual fer Gajjan to take part in 
a fight practically naked as he undoubtedly 
was. We accept the prosecution Version that 
Gåjjan had only.his drawers on and he was 


unarmed. In these circumstances we must’ 


agree with the lower Court that the convic. 
‘tion of Ramji and Maghar is justified. Maghar 
‘absonded for 14 days. The learned Sessions 
Judge has had, in our opinion, acted some- 
what curiously with regard tothe sentences. 
‘The motive undoubtedly was Ramji’s. He 
‘brought with him to the attack his nephew 
Maghar. Maghar describes himself as 15 
years of age and the medical evidence says 
‘that he is. between 16 and 17. We have 
‘also seen him here in. Court and we agree 
generally with the medical evidence. The 
learned Judge has given Ramji only trans- 
portation for life on the ground that he gave 
only one blow. Maghar, on the contrary, he 
has condemned to death. In our opinion, the 
sentences should have been reversed. The 
learned Sessions Judge also says that there 
are several decisions of this Court which say 
that youth alone is no ground for giving the 
lower penalty. This is stating the law much 
too broadly. 
cases may be a very excellent ground for 
giving the lower sentence. It is a very rare 
thing for this Court to sentence a youth of 17 
or below to death. It would only be in a 
very exceptional case that this would be 
done. In fact the normal sentence for a youth 
of this age would be transportation for life. 
A very strong case, indeed, would, have to 
be made out in order to justify the hanging 
of a youth of this age. When a youth of this 
age commits a murder in company with an 
elder relative that is another excellent rea- 
son for giving only transportation for life. 
-We must therefore accept the appeal of 
- Maghar as regards his sentence. We set aside 
“the sentence of death passed upon him and 
impose instead a sentence of transportation 
-for life; otherwise ‘the appeal is dismissed: 


ID, . Order accordingly. 
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RANGOON HIGH COURT: 
Criminal Appeals Nos. 676 to 679 of 1940 
September 11, 1940 5 
DUNKLEY AND BLAGDEN, JJ. 
SHWE HLA U AND OTHERS—ACCUSED 
VETSUS 


Tae KING—OrrosITE PARTY 

Penal Code (Act XLV of 1860), s. 397 as amended 
by Burma Aét (IV of 1940)—Offences committed 
before March 16, 1940—Amending Act IV of 1940 
doez not apply—Offence before March 16, 1940, but 
conviction after that date—S. 397 as it stood before 
amendment must be applied—Interpretation of 
Statutes—Retrospective effect, when to be given. 

The provisions of Burma Act IV of 1940, have no 
application to offences which were committed before 
Marsh 16, 1940. Consequently, the provisions ofs. 397, 

F. C., as they existed prior to the-amendment maist 
be epplied in a case where the accused committed the 
offerce before March 16, 1940, but was convicted after 
that date, for, it is by reason, of the commission of 
urfishment and. 
not Dy reason of his conviction by a Criminal Court. 
The - trial, ending ina conviction, is merely the means 
whereby a Court of criminal justice ascertains that 
the accused is the person who has incurred the 
punishment by’ having committed the offence. This 
is made clear by s. 5, General Clauses Act. Or. A. 
Nb, 551 of 1940, Overruled, Cr. A. No, 441 of 
1940, approved, Ex parte Raison (1), relied on. 

Ne statute is retrospective unless the statute itself 
expressly states that it is to be so. 


Cr. A. from an order of the Sub-Divisional 
Special Power Magistrate; Buthidaung, ‘in 
Criminal Regular Trial No. 37 of 1940. 


Mr. U Ni, Govt. Advocate, for the Crown.. 


Dunkley, J.—The four appellants were 
convicted by the Sub-Divisional Magistrate 
of Buthidaung of the offence of robbery, 
under s. 392, I. P. ©. and in the case of three 
of the appellants the learned Sub-Divisional 
Magistrate held that s. 397 of the Code was 
applicable and therefore, the minimum sen- 


‘tence which could be passed on them was 


seven years’ rigorous imprisonment. The 
remaining appellant was sentenced to two 
years’ rigorous imprisonment. The robbery 
occurred on February 17. On that date the 
informant Abdul Motaleb and his friend 
Abdul Hussein went out to buy acow. Abdul 
Moteleb had a sumof Rs. 15*with him for 
They went to Bookay village 
and enquired of several persons whether 
there was a cow for sale, but they were un- 
able to purchase one. Abdul Motaleb show- 
ed his money to these persons and there” is 
no doubt that he had a sum of Rs. 15 on his 
person at that time. When the two were 
returming home, on the way they were attack- 
ed by robbefs and Abdul Motaleb‘s coat was: 


torn ‘off-his body and taken away by the 


robbers but was subsequently found, and it 
was then discovered that the three five- -rupee 
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notes had been taken out of -the pocket. 
Both Abdul Motaleb and Abdul Hussein 
made their report immediately to the head- 
man, and there can be no doubt about the fact 


that Abdul Motaleb was robbed as they ° 


stated. In the report to the headman they 
‘said that they had recognized three of the 
robbers, namely, Shwe Hla U, Shwe Pru 
Aung and Shwe Tha Aung. Certain persons 
who came to their assistance said that they 
had seen the robbers running away and they 
also recognized these same appellants. Ap- 
pellant No. 4 Kyaw Zan Hla was subsequ- 
ently identified by Abdul Motaleb and 
Abdul Hussain at an identification parade. 
There was therefore ample evidence to sup- 
port the convictions of these appellants. The 
appellants in their defence set up alibis, 
but the trial Magistrate has given full ‘con- 
sideration to the defence evidence and has 
shown that all the appellants were unable to 
bring evidence to prove that they were in 
other places at the time when this robbery 
occurred. There can be no doubt that the 
appellants have been rightly convicted. TRe 
Magistrate held that the appellant Shwe Hla 
U wasarmed with a local made gun, that 
Shwe Pru Aung was armed with a dagger 
and that Kyaw Zan Hla was armed with a 
dah, and his findings in this Tespect are 
justified by the evidence. 


These appeals have come before a Bench 
on a certificate of my brother Mackney. On 
March 16, 1940, Burma Act IV of 1940 came 
into force, and by this Act the words “uses 
any deadly weapon” were deleted from 
s. 879, I. P.C. My brother Mackney has 
taken the view that this Act is applicable 
to all offencés, whether committed before or 
after March 16, the trial of -which did not 
conclude until after March 16, and that 
therefore s. 397 had no application in the 
present case. His view is that the punish- 
ment foran offence under the I P.O. is not 
incurred until conviction and a person incurs 
no punishment who is not convicted. My 
brother : Mosely. took the opposite view in 
Criminal Appeal No. 441 of 1940 and, with 
the greatest respect, his reasoning cannot 
be assailed. The matter is concluded by the 
provisions of s. 5, General Clauses Act of 
1898. Section 5 says this: | 

“Where any Act repeals any enactment hitherto 
made or hereafter to be made, then unless a different 
intention appears the repeal shall not...... (d) affect any 
penalty, foreiture or punishment incurred in respect of 
any offence committed .against any enactment so 
repealed.” 


In Criminal Appeal No. 551- of 1940, my 
brother Mackney, referring to Burma Act IV 
194—91 & 92 
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of 1940, said this: . ; gi. 
«There is nothing in this Act to suggest that the 
amendment shall not affect the law previously applying 
to offences already committed but not tried.” vet. 
This obServation is contrary to the ‘funda: 
mental principle ‘of the inierpretatiun ol 
Statutes, that no statute’shall be deemed to 
have retrogpective effect unless the statute 
itself expressly states that-it is to be retzos- 
pective. The view which Mackney, J. is now 
‘expressing appearsto be that thé “punish- 
ment for anoffence is not incurred until the 
offender is convicted at a trial; but that view 
is; in my opinion, contrary to the plain 
meaning of almost any section of the I. P. C. 
Opening the I. P. C. at random, I happened 
to open‘it at s. 302, which says that whoever, 
commits murder’ shall be punished with 
death or transportation for life and shall also. 
be liable to-fine. The same form of words 
‘will be found in any section of the I. P: C. 
which imposes a punishment. It is by reason 
of the commission of the offence that the 
offender incurs the punishment and not by 
reason of his conviction by a Criminal Court, 
and clearly that must be so, for it would be 
illogical to hold ‘that an offender is liable to 
punishment only bv reason of his conviction 
for the offence and not by reason of his 
commission of the offence. The trial,’ ending 
in a conviction, is merely the means where- 
by a Court of criminal justice - ascertains 
that the accused is éhe person who has. 
incurred the punishment by having com- 
mitted the offence. In my opinion, the pro- 
visions of Burma Act IV of 1940 have no ap- 
plication to offences which were committed 
before March 16, 1940. Consequently, the 
provisions ofs. 397, as they existed prior to 
the amendment, are applicable to the -appel- 
lants Shwe Hla U, Shwe Pru Aung and 
Kyaw Zan Hla. The appellants have been 
rightly convicted. The sentences passed 
upon Shwe Hla U, Shwe Pru Aung and 
Kyaw Zan Hla were legally necessary and 
the sentence passed on Shwe The Aung 
erred, if at all, on the side of ‘leniency. 
These appeals are therefore, dismissed. : 


Blagden, J.—On the merits, or rather 


demerits, of this appeal I agree with my 


Lord’s judgment and have nothing to add. 
As to the effect of the partial repeal of s. 397, 
I. P.C. as from midnight of March 15/16. 
1940 on the liability of those who at that 
moment were guilty but as yet ‘unconvicted 
of offences under that section the judgment 
of my brother Mosely in Maung Nge x. 
Regem (Criminal Appeals, Nos. 441/442 of 
1940) seems to me clearly right. Section 5, 
Burma General Clauses Act, 1898, omitting 
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enactment so repealed oy......any.....legal proceeding 


any such punishmeut may be imposed as jf the repeal- 
ing Act had not been passed.” By ee 

the view of Mackney, J. as I follow it, a 
criminal as such has not incurred a punish- 
ment unless and until he is sentenced. By 
committing a crime he has only “incurred” 
risk of punishment. But if this be. right 
the last 16 words which I have read are 
absolute nonsense. A particular punish- 
ment for a particular crime can only be 
“imposed” once, and ifa punishment be not 
“incurred” -till it is “imposed” and had been 
+imposed” before the repealing Act it would 
be idle to provide that the same punishment 
might be “imposed” again after the repeal- 
ing Act. Therefore, asI see it, the Legis- 
lature has clearly distinguished between 
the ‘incurring’ and the ‘imposing’. of a 
punishment. The language of the section 
makes it plain that they are two different 
things taking place at two different times. 
. Obviously, the incurring of the punishment 
must precede its imposition, and granted 
thata punishment is “imposed” when sen- 
tence is passed, the’ only preceding events 
which could possibly, be said to constitute 
its “ineurrence” are (a) the making of the 
charge; or (b) the arrest of the accused or 


(c) the committing of the crime. A man 
does not incur a punishment merely by be- 
ing arrested for or charge with a crime, for 
either event is quite consistent with his. inno- 
cence. Moreover, if a punishment is “‘incur- 
red” at the moment of arrest or charge 
before a repealing Act, though sentence is 
not passed till after it, what is the position 
if, between these two events, the culprit 
escapes and is at large at the moment the 
repealing Act comes into force? The only 
possible conclusion is that a punishment is 
incurred” when a crime then involving that 
punishment is committed. This conclusion 
isin my opinion favoured by considerations 
alike of common Sense and of English gram- 
mar and I am notsurprised to find that there 
is authority for it. 

Section 38 (2) of the English Interpretation 
Act, 1889 is in terms in all material respects 
identical with the section now under consi- 
deration. In Ex parte Raison (1) the 
‘applicant had been «adjudged bankrupt 
‘ander the -Bankruptcy Act, 1883 shortly 
before the coming into force of the Bank- 
_ Œ (891) 60L JQ B 206; 63L T 709; 39 W -R 
271; 8 Morrell 1l. > 
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ruptey Act, 1890. The latter repealed the 
provisions of s. 28 of the 1883 Act, relating 
to a bankrupt’s discharge and substituted 
ether provisions less favourable to bankrupts. 
Cave, J. held that the applicant’s right to 
apply for his discharge was a right acquired 
at the moment he became bankrupt though’ 
it was not then immediately effective, and 
consequently, that the application fell to be 
decided under the repealed s. 28 of the 1883 
Act and not under the news. 8 of the 1890 
Act. Ifa right. is “acquired” when it vests, 
even though it may never become exercis- 
able, a punishment is in my opinion “‘in- 
curred” when a person becomes legally liable 
to that punishment even though he mey 
escape detection, escape arrest, or escape 
conviction. I, therefore, share the opinion of 


Mosely, J. and of my Lord. ° 
D. Appeals dismissed. 
a MADRAS HIGH COURT 


Letters Patent Appeal No. 82 of 1938 
f November 28, 1939 
Leac, ©. J. AND KRISHNASWAMI 
AYYANGAR, d. 
MUNICIPAL COUNCIL, ADONI— 
APPELLANT 
versus 
G. V. C. BABU NAIDU—RazsronDENT 

Madras District Municipalities Act (V of 1920), 
s. 93 (1)—R licensed distiller owning distillery at B 
maintaining depots for sale of arrack at A through 
his agent—Agent at A contracting for-sale of arrack 
on behalf of R—Held, that R must be deemed to be 
carrying on business at A within meaning of s. 93. 

One È wasa licensed distiller and owned an arrack 
distillery at B. Under the terms of his license he was 
required to maintain depots for the sale of arrack at 
various places in the District. One of these places 
was A. The depot at A was in charge ofan agent 
of R and he used to sell arrack to linen retail dealers. 
The price was fixed by the Govt. and the sales were 
restricted to licensed retail vendors. The money re- 
ceived in respect of arrack sold at the A depot was 
aid by R’s agent into the treasury the same evening. 
h's agent in charge of A depot entered into contracts 
for the sale of arrack on behalf of his master who 
made profits on these transactions : 

Held, that asa person who sells goods in a parti- 
cular place must be deemed to be carrying on busi- 
ness in that place R must be deemed to be selling 
arrack at A. The fact that the prices which he 
charged were fixed by the Govt. did not make his 
transactions any the less sales: nor did the fact th@t the 
R's only customers at A were licensed retail dealers 
alter the character of his transactions. The fact that 
R’s agent was required to pay into the treasury at the 
close of a day’s business the moneys which he received 
for the arrack sold that day had no bearingon the 
question and the same could be said with regard go 
the keeping of accounts et B. R sold arrack at A 
and, therefore, was carrying on business at 4 within 
the meaning of s. 93 of the Mad. District Municipalitie 
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Act. It would be a different matter if. all contracts for 
the supply of arrack were made-in B and goods were 
merely delivered in A through an agent. 181 Ind. 
Cas. 911, reversed, Grainger and Son v. Gough (1), 
51 Ind. Cas. 692 (2), 5 Ind. Cas. 744 (3) and 144 Ind, 
Cas. 486 (4), distinguished. = 


. L. P. A. against the judgment of Wads- 
worth, J., reported in 181 Ind. Cas. 911. 
Mr. M.S. Ramachandra Rao, for the Ap- 
pellant. 
i Mr. P. Chandra Reddy, for the Respon- 
ent. 


Leach, C. J—The appellant is entitled 
to succeed. The appeal arises out of a suit 
filed by the respondent in the Couri of the 
District Munsif of Bellary for a declaration 
that the appellant Council had acted illegally 
in requiring him to pay profession tax in 
respect of the three half years ending with 
March 31, 1931,. September 30, 1931 and 
March. 31, 1932 and for an injunction res- 
training the appellant from levying the tax. 
The District Munsif held that the respondent 
was liable to the tax except in respect of the 
half-year which ended with March 31, 1931. 
He was of the. opinion that the respondent 
was not Hable in respect of that half-year 
because the notice of demand had not been 
given within the required period. The res- 
pondent appealed to the District Judge of 
‘Bellary in respect of the reliefs which had 
been refused him and the appellant filed.-a 
memorandum of objections challenging the 
correctness of the District Munsif’s decision 
that the respondent was not liable to pay the 
tax in respect ofthe first of the three half 
years. The respondent's appeal failed and 
the appellant's memorandum of objections 
was accepted. Theresult was that the Dis- 
trict Judge dismissed the suit with costs. 
The respondent then filed a second appeal 
‘which was heard by Wadsworth, J., who 
allowed it. The learned Judge held that the 
respondent was not liable for the payment 
of the profession tax because in his opinion 
the respondent was not carrying on business 
at Adoni. 

The facts are these. The respondent is a 
licensed distiller and owns an arrack dis- 
tillery at Bellary. Under the terms of his 
license he is required to maintain depots for 
the sale of arrack at various places in the 
Beflary District. One of these places is 
Adoni. The depot at Adoni is in charge of 
an agent of the respondent and he sells 
. arrack to licensed retail dealers. The price 
is fixed by the Govt. and the sales are res- 
tricted to licensed retail vendors. The 
money received in respect of arrack sold at 
the Adoni depot is paid by the respondent’s 


MUNICIPAL COUNCIL, ADONI.¥.:G. ¥..C, BABU NAIDU ( MADRA 


723 - 


agent into the treasury the same evening. 
The question which arises is whether in 
these circumstances the respondent transacts 
business in Adoni within the meaning of 
*s.93 (1), Mad. District’ Municipalities Act, 
1920. The section gives a Municipal Council 

the right to levy profession tax on a person 

who transacts business within the munici- 
pality for not less than sixty days in any 
half yéar. Section 94-A says that if % person 

employs a servant or agent torepresent him 

for the purpose of transacting business in a 

municipality the person shall be deemed to 

transact business there and the servant or 

agent shall be liable for the profession tax 

whether or not he has power to make bind- 

ing contracts on behalf.of his employer. 

Wadsworth, J. held that the respondent was 

not carrying on business within the munici- 

pal area of Adoni and his reasons may be 

gathered from the following passage in his 

judgment : i 
“Tt is true that the depot keeper at Adoni has 
authority to deliver goods in return for cash and I 
suppose that on the narrowest view it might be said 
that every time he delivered liquor in return for cash 
there is an executed contract of sale. But his control 
over the trade is in- fact purely mechanical. The 
price is fixed elsewhere, the vendee must be only 

certain licensed persons the money is paid straight 

into an account in the treasury and all these accounts 
from which profits can be ascertained and with the 
help of which control can be exercised are maintained 


in Bellary.” ° 


The learned Judge here disregards the 
essential factor that the respondent’s agent 
in charge of the Adoni depot enters into 
contracts for the sale of arrack on behalf of 
his master who makes profits on these tran- 
sactions. A person who sells goods in a 
particular place must be deemed to be 
carrying on business in that place and the 
respondent sells arrack at Adoni. The fact 
that the prices which he charges are fixed 
by the Govt. does not make his transactions 
any the less sales; nordoes the fact that the 
respondent's only customers at Adopi are 
licensed retail dealers alter the character of 
his transactions. The fact that the respon- 
dent’s agent is required to pay into the 
treasury at the close of a day’s business the’ 
moneys which he has received for the arrack 
sold that day has no bearing on the question 
and the same is to be said with regard to 
the keeping. of accounts at Bellary. The 
respondent sells arrack at Adoni and there- 
fore is carrying on business at Adoni within 
the meaning of s. 93° of the Act. It would 
be a different matter if all contracts for the 
supply of arrack were made in Bellary 
and goods were merely delivered’ in Adoni 
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through anagent, but that is not the posi- 
tion. : : . 

- Jn the course of his judgment the learned 
Judgeveferred to Grainger & Sow v. Gough 
(1), Muhicipal Councal of Cocanada v? 
‘Clan’* Line Steamers Ltd. (2), Meera 
‘Rowther v. President of the Corporation of 
Madras (3) and_ Eastern Distilleries & 
Sugar Factories Ltd.. v. Municipal Coun- 
‘cil, NeGapatam (4). None of these cases 
lends support to the opinion which he has 
expressed. The case in Grainger & Son v. 
Gough (1) had reference to a French firm 
which-sold wine through a commission agent 
in London. The agent obtained orders from 
. persons in England for the firm’s wine 
“which was sold to the customers as it lay in 
the firm’s cellar at Reims. The customer 
. paid the cost of packing and carriage and 
. took all the risk. Therefore the delivery to 
him ‘took place in France. -The question 
was whether the French firm was exercising 
a trade in the United Kingdom and. it was 
held that it was not. In Municipal Council of 
Cocanada v. ‘Clan’ Line Steamers Ltd. (2) 
the question was whether a shipping com- 
pany which had an agent in Madras and a 
sub-agent at Cocanada was liable to be taxed 
at Cocanada asa firm transacting business 
there. The shipping company earned profits by 
carriage of goods by sea and in the course 
of its business loaded and unloaded goods 
at Cocanada. Its head office was at Glasgow, 
but its principal agent in the Madras. Pre- 
sidency had his office at Madras.. The sub- 
agent at Cocanada had no power to enter 
into contracts with shippers. This could 
only be done by the agent at Madras. The 
company was assessed by the Municipality 
of Cocanada to tax under s. 53, District 
Municipalities Act (IV of 1884) for exercising 
its trade and carrying on business in Co- 
canada. It was held that the company was 
not liable for the tax as it was not transact- 
ing business in Cocanada. The difference 
between that case and the present case is 
that the sub-agent at Cocanada had no au- 
thority to enter into contracts on behalf of 
the company’s clients and no contracts were 
entered into ther. All the contracts were 
entered into in Madras. In the present case, 
the contracts are entered into In Adoni and 
the goods are supplied there: Meera Rowther 
y. President of the Corporation: of Madras 
- (1) Q896) AC 325; 65LJI QB 410; 74 LT 435; 
44 W R561; 607 P 692. 

(2) 42 M 455; 51 Ind. Cas. 692; A I R 1919 Mad. 
.209; 36 M L J 226; 10 L W 15; 25 M L T 192. 
*~(3) 33 M 82; 5 Ind. Cas. 744. 


(4) 38 L W 296; 144 Ind. Cas. 486; A I R 1933 Mad. 
496; Ind. Rul: (1933) Mad. 416. ' C 
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(3), was a similar case. A firm had its 
place of business in Tinnevelly,; but kept an 
agent in Madras for the purpose of purchas- 


„İng piecegoods for despatch to Tinnevelly 


where they were sold. It was held that the 
firm was not liable to profession tax in 
Madras. Thecase in Eastern Distilleries & 
Sugar Factories Ltd. v. Municipal Council, 
Negapatam (4), has no bearing atall on the 
question under discussion. The question 
there was whether the company had an 
office at Negapatiam and the decision turned 
on the meaning to be attached to the word 
“office” in r. 16 of Sch. IV, Mad. Muni- 
cipalities Act, 1920. That question does not 
arise here. 6 

After we had intimated that we could 
not accept the decision of the learned Judge 
on the question whether the respondent was 
carrying on business in Adoni an attempt 
was made to support the judgment on the 
ground that there had been irregularities 
in the demands in respect of the three half- 
-years. The alleged irregularities formed no 
part of the case set forth in the plaint and 
no issue was framed on the question. The 
District Munsif did allow the question of the. 
validity of the demand for the first half- 
year to be raised, but the District Judge 
reversed his decision on the ground that 
this contention had not formed part of the 
respondent's case and the appellant had not 
had notice of it in time to meetit. It is said 
that if the Council had had notice, it would 
have been ina position to show that on the 
facts the contention could not be maintained. 
We consider that the District Judge adopted 
the right attitude in refusing to allow the 
matter to be raised. It follows that we are 
not prepared to allow it to be raised in this 
Letters Patent Appeal. The appeal will 
be allowed and the respondent’s suit dis- 
missed with costs here and in the Courts 
below. 


N.-S. Appeat allowed. 


NAGPUR HIGH COURT 
First Appeal No. 70 of 1937 
August 22, 1940 
STONE, C. J. AND BOSE, J. m 
Mst. RADHABAI—PLAINTIFF— 
4 APPELLANT 
versus 
PANDHARINATH BAPU AND OTHERS 
—DEFENDANTS— RESPONDENTS 
| Hindu Law—Partition — Wife, when can sue for 
her share —Wife held did not acquiesce in partition 
bit merely stood by and hence entitled to her share— 


| 
4 
|| 
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Wife taking ornaments because she wanted them—On 
re-opening partition on her suit for share, those orna- 
ments must be taken into account—Wife’s share should 
be so adjusted as to interfere with past transaction as 
litle as possible. l 
“A wife cansùe for her -share where there'has been . 
a partition and-she-has not been assigned any share 
ana has not assented or waived her.rights or, acquiesc- 
| 


Nobody in the family was aware that the'wife was 
entitled tọ a share. No provision was made for her in 
the partition. She was never asked to waive her right 
to her share. She was allowed to retain, and in fact 
she retained, certain ornaments. 
to remain present off andon at the time of the dis- 
cussion between the parties'during the partition she 
merely stood by and dia nothing except cldim certain 
Sina meni not as share-holder but because she wanted 
them 

eld, that the wife did not acquiesce in the partition 
and consequently was entitled to a share. The fact that 
she suggested a division of the ornaments and actually 
got them weighed for the purpose did not involve any 
agreement or consent with regard to partition, 159 Ind. 
Cas. 1080 (2) and Ganesh Dutt v. Jewach Thakoorain 
(3), relied on. 

Held, also that in settling the wife’s share the value 
of the ornaments taken by her must be taken into ac- 
count. 

Held; further that on're- opening tbe partition the pyo- 
per course in allocating’ the wife’s- share was to so 
re-arrange the property as to interfere with past trans- 
actions as little as possible. 


` F. A. froni the decree of the Court of the 
Additional District Judge, Bhandara, dated 
February 27, 1937; 


Mr. Y: V. Jakatdar for the Appellant. 
Messrs. A. R. Kulkarni, J. V. Jakatdar, 
and M. R. Bobde with Mr. B. V. Pradhan, 


for the Respondents. 


: Judgment.—This is an appeal by the 
wife. of the father of three sons who at one 
time were'the members of a joint Hindu 
family and who in 1931 :or thereabouts 
separated. The result in partitioning of the 
‘property was effected amicably and resulted 
in the family property being divided into 
four shares the plaintiff, wife of the father, 
being, as we think, allowed to retain certain 
ornaments. The question i in this suit is whe- 
ther the plaintiff is entitled to claim a share. 
The learned Editor of Mayne on Hindu Law 
and Usage (10th Edition) at p. 544, observes 
as follows : 

“According ` to the :Mitakshara Law, la wife is 
entitled on a partition between her husband and his 
sons to a share ‘equal to that of a son; but she can- 


not enforce a partition: She may either be the mother 
orthe step-mother of the sons.’’ 


That proposition as late as 1930 i in Partap 
Singh v. Dalip Singh (1), was regarded as 
a proposition about which two opinions could 
be rationally expressed and it was there ob- 
served that it had been strongly argued by 


‘"* (1) 52 A 596; 125 Ind. Cas. “762; AT R 1930 All. 537; 
(1930) ALJ 793; Ind. Rul. (1930) All. 746: > 
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an eminent lawyer that she-had no such 


right. All doubt on the matter is, however, 
set at rest by the decision of the Pri ivy Conn- 


P cil in Pratapmull Agarwalla v. Dhanabati 


“Bibi (2), where their Lordships point out that- 
under the Mitakshara'Lmw when the’ family 
estate is djvided a wife or mother is entitled 
to a share but is not recognized as the 
owner of such share until the’ division of the 
property is actually made. = 

In this case, however, it is said that grant- 
ed that a wife has a right toa share,’ this par- 
ticular wife has lost her-right to a re-open this 
partition because she consented to it, she took 
part init, she acquiesced in it, and there- 
fore she is prevented by the: doctrine of ac- 
quiescence from now challenging it and she 
must be regarded by her conduct as having 
waived her. right toa share. It has already 
been held on a pr eliminary issue as follows’ 
in this very case : 

“ The weight of authority thus lies in favour of 
the view that a wife is entitled to sue for reparti- 
tion and to get her. share in it which share was not 
allotted to her in the partition when she did not 


acquiesce in the partition or did not ° waive her 
share.” 


We would express the matter somewhat 

differently, though doubtless it comes to 
very much the same thing. A wife can sue 
for her share where there has been a par- 
tition and she has not been assigned any 
share and has not asgented or waived her 
rights’ or acquiesced. As their Lordships 
of the Privy Council state in Ganesh Dutt 
v. Jewach Thakoorain (3), “the mother [the 
same applies to the wife] is not bound by a 
partition to which it is not shown she ever as- 
sented”. At p. 271* they observe as fol- 
lows: . 
“The Judges of the High Court apparently con- 
sidered tltat acquiescence on the part of the mother 
was established......0..........cceeeee But their Lordships 
have not been referred to, nor have they been able 
to discover, any evidence of acquiescence. except a 
-vague. statement by the plaintiff that no share was 
sassigned to the mother ‘because she did not make any 
-objection’. ”” 


We have no reason to think that in this 
branch of law acquiescence is anything other 
than it is in other branches of law, and ac- 
quiescence is, we think, a, branch of the law 
`of estoppel and before it begins to operate 
it has to have all the factors present that 


Jare indicated as necessary by the Lord 


(2) 63 I A 33; 159 Ind. Cas. 1080; A IR 1936 P C 20; 


-1936 OLR 49; 1936 O W N 1; 1936 A L R82; 8 R 


PO 124; (1936) M W N 5; 2 B “R 198; 40 C W N 193; 
17 P L T45; 620 LJ 453,19 N-LJ 1;43 LW 177; 
(1936) ALS 89; 70M -L J 296; 38 Bom. LR 323 


0). 
E (3) 31 C 262 (272); 31 IA 10; 8 c WN 146 (P or“ 
~*Page of 31 Cal.—[Ed.] oe ie as 
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Chancellor in Ramsden v. Dyson (4), refer-. 
red.to,in-Collier v..Baron (5), and, together 
with the case-law on this branch of law, by 
this Bench in Kuwarji Madhao v.6 Bhurelal 
Ajitmal (6). 2. -* i 
. In this. present case the plaintiff. has great- 
ly weakened. her position by alleging that 
she did not know of. the partitfon at all. 
Tht learned Judge has found that she knew 
abcut tke partition, and there is abundant 
evidence to justify that conclusion of fact, 
and we acceptit. But itis equally plain, 
in our opinion, that nobody in this family 
was aware that the wife was entitled to a 
share. Of the contesting defendants, the 
two elder sons, only one has gone into the 
box, and he.said: “We never asked her that 
she had a share in the partition of the pro- 
perty. We never knew that she had any 
share.” It is apparent from other evidence 
that the only part she took in this parti- 
< tioning was in connection with the household 
ornaments. On this plea a witness who 
strikes us aS giving the most truthful evi- 
dence is again a witness for the contesting 
sons, 2 and 3 D. W. No. 4.: He says : 

“T never told the plaintiff that she had a share 
in the property and whether she required it or not, 
I simply asked her if she wanted anything and .she 
simply said that she would be satisfied if she were 
given the gold which was with her. I told Laxman 
then and there not to demand the gold which was with 
her. Laxman agreed to it.” 

There is other evidence to the effect that 
that attitude was taken up because these 
sons were not merely claiming their share 
in the immovables and houses and money- 
lending but were claiming to take away 
from her her ornaments and she objected to 
that, and the matter was amicably settled 
by the neighbours saying that she ought to 
be left with her ornaments. Another witness 
(2 and 3 D. W. No. 2) says : > 


“On all these four occasions plaintiff was present. 
She did not raise any objection to any of the said 
divisions effected. On all these occasions she did 
not claim any share for herself in any of the pro- 

rties except that she demanded the gold which she 
had with her.” 7 ; 


Taking the evidence as a whole it seems 
to us to be reasonably plain that this is a 
case in which nobody knew that the wife 
had any .tight to a share. No provision 
was made for her. She was never asked to 
waive herright to hershare. She was allow- 
ed to retain, and in fact she retained, cer- 
tain ornaments, and according to the evi- 


(4) (1865) 1H L C 129; 12 Tyr. (x s) 506; 14 W R926 
149 R R 543, À 


(5) 2 NL R 34 (40). A 
(6) A IR 1939 Nag. 163; 182 Ind. Cas. 527; 1939 NL 
J 136; 12 RN 9. 
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dence of the defendants she kept a sub- 
stantial amount of gold oranments. That 
sort of evidence seems to bring this case 
directly within the Privy Council decision of 
Ganesh Dutt v. Jewach Thakoorain (3), that 
is to say, a case where a woman stands by 
and does nothing at all except claim certain ' 
ornaments, and she claimed not as a share- 
holder but because she wanted them. They 
were being claimed in point of fact by the 
sons, and the sons were claiming them as of 
right and the neighbours came along and 
persuaded the sons to give up their rights 
and they gave up their rights for the sake of 
amity. 


The defendants pleaded acquiescence based: 
on her conduct and active part in the parti- 
tion. They subsequently added further par- 
ticulars : (1) that she suggested a division of 
the ornaments and had actually got her orna- 
ments weighed for the purpose, and (2) she 
used to remain present’ off and on at the 
time. of discussion between tha parties during 
tife partition. As to (2) that comes directly 
within their Lordships’ observations. As to 
(1) we think that as above indicated that did 
not involve any agreement or consent with 
regard to partition but has resulted in an 
amicable settlement of the claim made by 
the sons to certain. ornaments as theirs but 
which right they waived and allowed their 
step-mother to keep them. 


Mr. Bobde for the respondents has strongly 
urged that to allow a partition to be re-open- 
ed many years after the event, after all 
sorts of payments have been made, suits filed 
by third parties or against third parties, 
involves immense dislocation. It is of course 
regrettable that dislocation is involved, but 
this woman filed this suit in 1933 a very short. 
time after this partition was effected. But 
we think that the proper course to pursue in 
allocating her share would be so to re-arrange . 
the property that it interferes with past 
transactions as little as may be. What she 
is asking for is a declaration that she is 
entitled to a fifth. That declaration, we 
think, she is entitled to. She is further ask- 
ing for division either through the Collector 


-or through Court according as the nature of 


the property. As to the working out of the 
partition we cannot of course say anything 
at this stage except this, that itis hardly 
disputed on the evidence. already on record 


-that the plaintiff has received gold and silver 


and that whatever she has so received will 
be taken into account in settling her share, 
and that as to what she has received will be 
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determined by evidencé after an issue has 
been framed. i 

Costs out of the estate. 

D. Appeal allowed. 
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are several clauses in which details as to 
the discount, commission and brokerage pay- 


able are set out. The business continued 
until 1935 when there was a considerable 


e amount dueto the plaintiff firm. The last 


CALCUTTA HIGH COURT 
Suit No. 1227 of 1937 
May 31, 1940 
McNarrp, J. 
MAMRAJ MANIRAM— PLAINTIFF 
Versus 
Sheikh MUHAMMAD HASHIM AND OTHERS 
—DEFENDANTS 
elMfuhammadan Law—Decree against all heirs of 
deceased Muhammadan for debts due by deceased— 
Heirs in joint possession of property—Decree-holder 
held should be allowed to execute decree against 
property ds a whole without interfering with extent 
of liability of heirs inter se—Limitation Act (IK 
of 1908), Art. 52—Single contract of commission 
agency held not contract for goods sold and deliver- 


ed. 

Where a decree was obtained against all the heirs 
of a deceased Muhammadan for debts due by the 
deceased but the estate was not distributed among the 
heirs who were in joint possession of the estate : 

Held, that there Should be decree against the heirs 
which would enable the decree-holder to execute 
it against the property as a whole without interfering 
with the extent of liability of heirs inter se. 

A certain firm agreed to act as commission agent 
for the another firm. There was a single contract, 
viz., a contract of agency. The commission agent 
firm submitted accounts annually and the amount 
due atthe end of each year was added to the account 
for the following year. The former firm sued to recover 
certain sum found due on adjustment of accounts or 
alternatively for an account and decree for the amount 
found due. 

Held, that this was not a contract for goods sold 
and delivered, Consequently Art 52, Lim. Act, had 
no application. 


Mr. J. C. Sett, for the Plaintiff. 
Mr. S. Dutt, for the Defendants. 


Judgment.—In this case the plaintiff 
firm hassued the defendants according to 
the concise statement in the plaint to re- 
cover the sum of Rs. 4,736-10-6 found due on 
adjustment of accounts, or alternatively for 
an account and decree for the amount found 
due. The plaintiff firmin March 1933, enter- 
ed into business dealings with Muhammad 
Raffique in his firm of Muhammad Raffique 
and Muhammad Hashim. Those terms have 
béen set out in the plaint and evidence was 
also given in suppport of the statements in 
the plaint. Itis quite clear that the agree- 
ment that was entered into between the 
plaintiff firm and Muhammad Raffique in 
March 1933, was an agreement by which the 
plaintiff firm was to act as commission agent 
on behalf of Muhammad Raffique. There 


dealings were on February 10, 1935. The suit 
was filed on July 15,°1937. The plaintift 
company bas given evidence of the goods 
supplied and the manner in which the liabi- * 
lity arose. Learned Counsel for defendant 
No. 3, Mst. Sayada Bibi, the widow “of Mu- 
hammad Raffique, has put forward two con- 
tentions. In the first place, he contends that 
although the suit purports to be a suit for 
an account or an adjusted account, it 1s In 
fact a suit for goods sold and delivered, and 
he claims that any action for goods deliver- 
ed after July 14, 1934, is barred by limita- 
tion. He relies on Art. 52, Lim. Act. 

This contention cannot prevail. In the 
first place, it is quite clear from the nature 
of the suit that this is not a claim for goods 
sold and delivered ; it is a claim based on a 
contract by which the plaintiff firm agreed 
to act as commission agent for the defend- 
ants. There was a single contract, namely, 
a contract of agency which must be dis; 
tinguished from the series of contracts which 
may be entered into each time a sale or pur- 
chase takes place. AsI have said, this is a. 
contract ofagency and should not be con: 
fused with a mere contract with a tradesman 
for the supply of goods on credit. Further- 
more, it appears from the evidence that the 
plaintiff firm submitted its accounts annual- 
ly, and the defendant in several letters 
wrote to the plaintiff firm saying ‘Please 
cfedit the amount remitted to my account.” 
The amountdue at the end of each year 
was added to the account for the following 
year, and after the dealings between the 
parties had closed and the final accounts 
had been submitted the defendants continu- 
ed on various dates during 1935 and 1936 
to send remittance to be placed to the cre- 
dit of their account. In my view, this was 
not a contractfor goods sold and delivered. 
The cases relied on by learned Counsel do 
not seem to me to be apposite. Particular 
reliance is placed on the case of Atmaram 
Vinayik v. Lalji Lakhamst (1). 

The other question which has been argued 
by learned Counsel for the defendants is 
that since the defendants are the heirs and 
legal representatives of Muhammad Rafique 
who died about five years ago, the decree 
in favour of the plaintiff firm should be con- 
fined as to each’ defendant to the extent 

(1) 42°Bom. L R 227; 188 Ind. Cas. 300; A IR 1940 
Bom. 158; IL R (1940) Bom. 127; 12 R B 500. : 
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only of his share of the debt proportionate 
to his share of the estate. In support of this 
argument, hé has relied on s. 33 of Sir 
Dinshaw Mulla’s book on Muhammadan Law 
and also, on s. 36 ofthat book. Ins. 33 the. 
learned author -merely ‘sets out the extent 
of the “liability of heirs for debts and he 

States there that each heir iseliable. for 
the debts of the deceased to the extent 
only ‘of his share of the debts proportionate 
tohis sare of the estate. Ins. 36 he dis- 
cusses the ‘question as to the remedies of a 
creditor when only some of the heirs of the 
deceased have been sued, or for a decree 
passed against him. In this case the suit is 
against all the heirs of the ‘deceased, and 
s. 36 of Sir Dinshaw Mulla’s book does not 
appear to me to be applicable. The question 
really is whether the decree-holder should 
be forced to execute his decree against each 
defendant separatély, even though the par- 
ties are in joint possession. Had the estate 
been distributed the position might be other- 
wise, but the estate has not been distributed 
and the parties are in joint possession. In 
the circumstances, there should be a decree 
against the defendants which will enable 
the decree-holder to execute against the pro- 
perty asa whole without interfering with 


`. the extent of the liability of the heirs inter 


se. There will be a decree for Rs. 4,736-10-6: 
The contesting defendants must pay the 
costs of the suit. Int®rest on decree 6 per 
cent. . sk. 


D.. Suit decreed. 


MADRAS HIGH COURT 
Appeal No. 90 of 1937 
November 16, 1939 ° 
VENKATARAMANA Rao AND KUNHI 


Raman, JJ. 
OFFICIAL ASSIGNEE, MADRAS 
REPRESENTING THE ESTATE or S. N. 
FIRM— APPELLANT 


versus 
NATESAM PILLAI—Respoxpenr 

Banker and customer—Fiduciary relation between 
— When arises—Amount credited in suspense account 
awaiting directions of creditor—No pass or cheque 
books issued nor contract as to interest entered into 
" —Relation between parties is fiduciary—Creditor is 

entitled to preferential claim. 

The mere fact that a person had no prior banking 
transaction with the Bank will not by itself be guffi- 
cient to exclude ‘the possibility of the person's having 
become a customer of the Bank when he paid in the 
amounts. Again the mere fact that a customer gives 
directions to a banker to apply ina particular manner 
moneys standing to his credit will not necessarily make 
the relationship between the parties fiduciary. Com- 
missioner of Taxation v. English Scottish and Austra- 
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lian Bank Ltd. (4). and Dharmambal Ammal va 
James Voice Pirrie (6), relied on. ; i 

Where the account books of the parties show that 
the amounts were credited in anamath or suspehse 
account to await the instructions of the creditor as Te- 
‘ards their disposal and the usual procedure of giving 
pass books and cheque books was not followed and no 
agreement was entered into regarding the interest pay- . 
able on the deposits, the amounts must be deemed to 
have been received by the Bank in a _fidticiary capa- 
city and not as between a Bank and its customer, 
Consequently such a creditor is entitled to preferential 
claim over other ‘customers of the Bank. In re 
Brown, Ex parte Plitt (1), Burdwick v. Garick (2), 
6 Ind. Cas. 383 (8) and 1 Ind. Cas. 712 (10), relied 
on. 


T.A. against a decree of -the Sub-Judge, 
Trichinopoly, dated December 12, 1936. 


. Mr. K. P. Ramakrishna Aiyar, for the 
Appellant. om 

Messrs. B. Sitarama Rao and A.V. Nara- 
yanaswamy Atyar, for the Respondent. 


Kunhi Raman, J.—The Official Assignee 
of Madras who was impleaded as defendant 
No. -17 in O. 8. No. 64 of 1935 on-the file <of 
the Subordinate Judge’s Court of Trichi- 
nôpoly is the appellant. He was brought on 
record as representing the estate of defen- 
dants Nos. 1 to 7 who were adjudicated insol- 
vents in J. P. No. 345 of 1935 on September 
6, 1935. They were members of a joint 
Hindu family which was carrying on bank- 
ing business under the name and style of 
the S. N. Firm which suspended business 
‘on April 30, 1935. Between March 25, 1935 
and April 17, 1935 the plaintiff-respondent 
had paid this firm a total sum of Rs. 6,950 
at Trichinopoly in the following circum- 
stances. The plaintiff had arranged to pur- 
chase certain lands in the village of Thiru- 
varambur from one 8. V. Nallasivam Pillai 
of Tuticorin. When the plaintiff told defen- 
dant No. 3 of this plan the latter suggested 
that the transaction could be arranged 
through the defendant's branch at Tuticorin 
which he said was close to Nallaperumal 
Pillai’s shop of that place. The plaintiff's 


` case was that the payment referred to above 


was made by him under an arrangement 
that the firm of defendants Nos. 1 to 7 
should keep the total amount in trust for 
him until he decided how it should be dis- 
posed of. The plaintiff had no prior bank- 
ing transactions with the defendants’ firm. 
The plaintiff's case was that the amonnt 
was not deposited by him with the firm and 
that when he made the payment, no rela- 
tionship of banker and customer arose bet- 
ween him anf the firm.- On the other hand 
the defendants’ firm received the amount in 
a fiduciary capacity. He, therefore, wanted 
to recover the full amount-from the assets of 
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the firm and not merely in the shape of 
dividends declared from time to time by the 
Official Assignee. = ne 

The claim -was resisted in the Court below, 
on the ground that the plaintiff was not 
entitled to any preferential treatment in 
respect of. the total amount paid by him, 
because it was paid by him 4s a deposit 
‘which was to”carry interest at 5 annas per 
cent. per annum in the ordinary course of 
the banking business of the firm. This con- 
tention of the defendants: was negatived by 
the trial Court which has found on the evi- 
dence that the amount was paid by plaintiff 
on anamath account on the understanding that 
the total amount should be paid back to him 
when he intended to ‘go to Tuticorin or that 
a kalan should be given to him for the total 
amount tê be paid at Tuticorin by the defen- 
dant’s branch there. The deferidants sus- 
pended ‘payment before the plaintiff -had 
made up-his mind as to what course he 
should adopt. The learned Subordinate 


Judge states in his judgment, and quite cor- ` 


rectly too that had the plaintiff adopted tite 
second course and had he taken a draft on the 
defendants’ branch at Tuticorin the position 
taken up by the plaintiff at the trial might 
have been untenable. It might then have been 
assumed that the transaction was an ordin- 
ary banking transaction between the plain- 
tiff and the firm which would have relegated 
the plaintiff to the position of an ordinary 
customer of the Bank who. would have had 
to take his turn with the other customers of 
the Bank for obtaining satisfaction. On the 
ground, therefore, that the Bank held the 
plaintiff’s money ina fiduciary capacity as 
the result of which the property in the 
amount did not vest in the Official Assignee, 
the Court below has recognized the plaintiff's 
claim to preferential treatment along with 
such other persons as may be similarly 
situated. The plaintiff’s suit has accordingly 
been decreed and it is against this decree 
that the present appeal is preferred. 

The learned Advocate for the appellant 
contends that the money was paid to the 
Bank to be held “at call,” that: is to say 
to be paid back to plaintiff whenever he 
demanded payment. He points out that this 
shows that in fact it was paid into a current 
acount to the credit of the plaintiff and 
that, therefore, the plaintiff must be regard- 
ed as an ordinary customer-of the Bank and 
not.as_a person ‘who had entrusted money 
to the Bank to be held in a fidttciary capac- 
ity. 

The learned: Advocate for the respondent 
on the.other hand stresses the fact that-the 


ba 
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plaintiff did not at any time have. a banking. 
aceount with the firm. The amount was paid, 
by the plaintiff at the invitation of defen- 
dant No: & No cheque book or pass book 
Was given to the plaintiff by the ftrm. No 
entry was made of the payment in .the 
current a¢count or fixed deposit register of 
the Bank. “The firm did not produce its fair. 
day book at the trial. No ledger was opentd 
crediting plaintiff with the amourt until 
at any rate April 30, 1935, by which time 
the Bank had already suspended payment. 
He, therefore, argues that the payment was 
made to the firm as bailee or agent and that 
consequently the view taken by the lower 
Court is` correct. ` AS i 

It must be stated at the ‘outset that the 
appellant’s case that the amount was paid 
into plaintiffs current account and that it 
was to carry interest at-five annas per cent, 
had not been substantiated. It seems to us 
that the test for ascertaining whether there 
was any fiduciary relationship or only the 
relationship. of banker and customer bet- 
ween the. parties is put succincitly in Hart 
on Banking, Vol. I (Edn. 5)’at p. 582, where 
-the decision in In re Brown; Ex parte Platt 
(1), is considered. In that case Jullus Plitt 
handed a cheque to Alexandar Brown, a 
Banker,. with: whom he had no banking 
account, and obtained a receipt to the effect 
that the cheque’ was given for collection. 
Brown was adjudicated bankrupt after he’ 
had collected the amount of the cheque and 
before he had paid the whole of it to Plitt. 
The trustee claimed the balance of the pro- 
ceeds of the cheque. Cave, J., observed in 
the course of the argument : at 
- “Where the debtor is to colléct and remit, there is 
confidence and trust. Where the debtor is to use and 
repay on demand, there is no trust.” 

It was held in that case that the relation 
between the parties was not the ordinary 
relation of banker and customer. Plitt had 
handed the cheque to ‘Brown 


“for Brown to receive and hold it for him. If so, it 
is not the ordinary case of banker and customer.” 


In Burdwick v. Garick (2) at p. 240, Lord 


Hatherley, L. C., says as follows : 

“I apprehend that the true rule applicable to these 
cases is to be found in Foleg v. Hill (8) atp. 35 
where it is clearly stated by Lord Cottenham who 
distinguishes ‘between the confidence reposed in a 
factor or agent and the confidence reposed in a person 
‘Who is merely in the position of a banker. A mere 
banker who takes charge of his customer’s money is 
not in any ‘fiduciary relation whatever to him with 
respect to the particular coins or ‘notes. deposited be- 
cause it is the ordinary course of trade to make use 


- (2) (1889) 60 LT 397; 6 Morrell 81; 37 W R 463. _ 
(2) (1870) 5 Ch. A 233 (240); 39 L J Ch. 369;18 W - 


367. - > 
(3) (1844-48) 2 HL © 28 (85). 
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of them for his own profit. - He does make use of 
them and he invests money deposited with him, end 
his customer does not require from him those Very 
coins or exchequer bills which he deposited with him. 
Buf in the present case we have an agent who is 
intrusted with those funds, not for the purpose of 
_ being remitted when received to the principal, but for 
the purpose of being employed in a particular manner 
in the purchase of land or stock, and which moneys 
the factor or agent is bound. to keep thally distinct 
and separate from his own money; and in no way 
whatever, to deal with or make use of them. How 
a person who is intrusted with funds under such cir- 
cumstances differs from one in an ordinary fiduciary 
position I am unable to see.” 

The mere fact that the plaintiff had no 

prior banking transaction with the defen- 
dant’s firm will not of course by itself be 
sufficient to exclude the possibility of the 
plaintiff having become a customer of the 
Bank when he paid in the amounts. This 
is made clear in the judgment of the Privy 
Council in Commissioner of Taxation v. 
English Scottish and Australian Bank Ltd. 
(4). On p. 687, occur the following sen- 
tences : 
f “Their Lordships are of opinion that the word 
customer’ signifies a relationship in which the dura- 
tion is not of essence, A person whose money has 
been accepted by a Bank on the footing that they 
undertake to honour cheques up to the amount. stand- 
ing to his credit is, in the view of their Lordships, 
a customer of the Bank in the sense of the statute, 
irrespective of whether his connection is of short or 
long standing. The contrast is not between an habitue 
and a new comer, but between a person for whom 
the Bank performs a casual service, such as for in- 
Stance cashing a cheque*for a person introduced by 
one of their customers, and a person who has no 
account of his own at the Bank.” 

See also the opinion of Lord Davey in 
Great Western Railway Co. v. London and 
County Banking Co. Ltd. (5) at p. 420. 
Again the mere fact that a customer gives 

. direction to a banker to apply in a particular 
Manner moneys standing to his credit will 
not necessarily make the relationship bet- 
ween the parties fiduciary. This was made 
clear in the decision reported in Dharmambal 
Ammal v. James Vice Pirrie (6), where 
money was invested in a Bank’s Savings 
Bank Account and a standing order was 
given that out of this account payment must 


be made towards certain recurring chit sub- . 


scriptions payable by the depositor. The 
scope of the decision in Farley v. Turner 
(7) is explained in the judgment in that case, 
and it was held that the depositor was a 
customer of the Bank and not a person 
entitled to preferential treatment since no 


(4) (1920) A C 683 (687); AIR 1920 P C 88; 89 L 
J P C 181; 123 LT 34; 36 P L R 305. 

(5) (1901) A C 414 (420). . 
O) C1080) M W WN 1063; 50 L W 939; AIR 1940 


my, (1897) 26 L J Oh. 710; 3 Jur. (x s) 532; 5W R 
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trust was created. The decisions of this 
Court reported in Official Assignee of Madras 
v. Rajah Iyer (8), Oficial Assignee of Madras 
v. Mellapparan Kanoor Sarvajana Sahaya 


“Nidhi (9) and Official Assignee of Madras 


v. Smith (10) do not lay down any principles 
opposed to the rulings quoted above. ; 

The account books of the parties in the 
present case show that the amounts were 
credited ‘in anamath or suspense account to 
await the instructions of the plaintiff as 
regards their disposal. The defendants’ oral 
evidence shows that when amounts were 
paid to the Bank in current account or fixed 
deposit generally pass books and cheque 
books used to be given and usually agree- 
ments used to be entered into regarding the 
interest payable on the deposits. This pro- 
cedure was not followed when the splaintiff's 
moneys were received. Applying the princi- 
ples of law laid down in the authorities 
quoted above, we hold that the amounts 
were received by the Bank in a fiduciary 
Capacity and not as between a Bank and its 
customer and that consequently the view 
taken by the lower Court is correct. The 
appeal therefore fails and must be dismissed 
with costs payable out of the estate. 


N.-5. Appeal dismissed. 
(8) 36 M 499; 6 Ind, Cas. 383; (1910) MW N 
91. - 
(9) 34 M 125; 6 Ind. Cas. 427; (1910) M W N 421; 
TMLT 402. A 


(10) 32 M 68; 1 Ind. Cas. 712;5 M L T 164. 





CALCUTTA HIGH COURT aa 
-Application in Suit No. 222 of 1940 
June 4, 1940 
MCNAIR, J. - 

HANSRAJ BHUTERIA AND anoTHER— 

PETITIONERS 
| Versus 
ASKARAN BHUTERIA AND anotHER— 
RESPONDENTS 

Administration—A pplication in administration suit. 
to spend money on marriage expenses of minor plain- 
tiff — Marriage against the provisions of Child 
Marriage Restraint Act (XIX of 1929) — Parties to 
marriage domiciled in Bikanir—Marriage to be per- 
formed in Bikanir — Source of income in British 
India—A pplication held could not be granted. 

In an administration suit an application was mad@for 
liberty to spend out of the estate certain sum to meet 
the marriage expenses of the plaintiff who was a minor 
and had not reached the age of 16. Both the bridegroom 
and the bride were domiciled in Bikanir where the 
marriage ceremony was to be performed. The source 
of income was, however, in Calcutta : 

Held, that the Court should not facilitate conduct 
which the Legislature in British India had made penal 
under the provisions of the Child Marriage Act, even 
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if such marriage was not- punishable according to law of 
Bikanir. 170 Ind. Cas. 309 (1), relied on. . 


Mr. B. C. Ghosh, for the Petitioners. 
Mr. S. R. Das, for the Respondents. 


s e 

Order—This is an application by the 
plaintiffs for liberty to spend out of the 
estate, which is being administered by this 
Court, a sum of Rs. 25,000 to meet the 
marriage expenses of the plaintiff, Hansraj 
Bhuteria. The plaintiff is a minor who has 
not yet reached the age of 16 years. Ap- 
parently both the plaintiff Hansraj and his 
prospective bride are domiciled in Bikanir. 
The sagai ceremony has-taken place in 
Bikanir, and the marriage ceremony is due 
t@ take’ place at Sujangarh in Bikanir on 
June 12, 1940. The application is opposed 
by the executors -to the estate. They point 
out that fhe marriage would not be valid in- 
India owing to the provisions of the: Child 
Marriage Restraint Act. They- also point 
out that even under the Bikanir Hindu 
Marriage Act, 1928, the plaintiff.will bea 
minor under the definition contained in s,2 
of that Act, in that he will not havé com- 
pleted his 16th year until June 29, 1940, 
and the marriage is to be performed on June 
12, 1940. 

The question whether the Court should 
allow money to be withdrawn for purposes 
of a marriage, which the Legislature in 
British India has made penal, has been con- 
sidered by this Court in Panmull Lodha 
v. Gadhmull Lodha (1). The facts there 
were somewhat different because there were 
no materials in that case to show whether the 
members of the family were subjects of an 
Indian State or whether they were domiciled 
in an Indian State. In the present instance 
it seems quite. clear that the parties are 
subjects of and domiciled in the State of 
Bikanir. On the other hand, the business, 
which is the main source of income and which 
comprises most of the assets, is carried on 
in Howrah and Calcutta. The parties are 
ordinarily resident in Howrah, and the suit 
‘in which this application is made is an 
administration suit which has been brought 
in this Court: In the concluding portion 
of his judgment in Panmull Lodha v. Gadh- 
a Lodha (1) at p. 1155* Panckridge, J., 
sajd : 

“Even assuming that the parties to the intended 
marriage are not British subjects and. are domi- 
ciled out of British India, it would surely be wrong 
in principle for the Court to facilitate: conduct 


which the Legislature has made penal as being 
socially injurious, on the ground that the promotion 


(1) 63 C 1153; 170 Ind. Cas. 3009; A I R 1937 Cal. 257; 
0R 0147. gi 


1 
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of the contemplated marriage is not punishable by 
the law of the place where itis proposed to celebrate 
it.’ 

It is argued ‘that that statemant by the 
learned Judge was not essential for the deci- 
*sion in the case before’ him, because it was 
not established that the parties to.the in- 
tended marriage were subjects of an Indian 
State. The principle however remains. In 
the present instance this application shotld 
in my opinion be dismissed. Even on the: 
applicant’s own showing the plaintiff, for 
whose marriage the money is sought, will. 
‘not have completed his 16th year atthe time 
the marriage is due to be celebrated, and 
the contemplated marriage would therefore 
be a penal offence under the Bikanir Hindu 
Learned Counsel for the 
applicant states that he is willing to give an 
undertaking that the marriage will not be 
performed until the plaintiff had completed 
his 16th-year. Even in that event, consider- . 
ing the facts which I have mentioned, namely 
the, ages of the parties, the boy being not 
quite 16 and the girl being only 12, the par- 
ties being ordinarily resident in British 
India, and the property being entirely in 
British India, the principle referred to by 
Panckridge, J., in Panmull Lodha v. Gadh- 
mull Lodha (1) seems to me to be applic- 
able, and the Court should not facilitate 
conduct which the Legislature in British 
India has made penal. ‘The application is 
dismissed. Costs of all parties as between: 
attorney and client to come out ofthe estate.. 
Certified for Counsel. 


D.” - Application dismissed. 





« NAGPUR HIGH COURT i 
Miscellaneous Appeal No. 218 of 1940. 
September 10, 1940 


-© Boss, J. 
MORESHWAR PARASHRAM DAMLE. 
_ —AND OTHERS—APPELLANTS 


> Se versus 
Tus COMMISSIONER, CHHATTISGARH 


DIVISION, RAIPUR—RESPONDENT 
C. P. Local Fund Audit Act (IX of 1933), s. 14— 
Application under—Appeal tò High Court—Court-. 
fee payable—Court Fees Act'(VII of 1870), Sch. I, 
Art. 1, s. 4—Schedules if confer right to impose court-- 


fee. 
The District Judge acting under s. 14, C. P. Local 


‘Fund Audit Act is not intended to act as a Court but as- 


a special tribunal, in much the same way as it does- 
under the Workmen’s Compensation Act. The appeal. 
from his decision to High Court is not from a Gourt 
but from a Special Trifunal. Moreover the jurisdiction 
which s. 14 confers is not revisional, nor can the: 
“appeal” to the High Court be called a “reference.” S. 4,. 
Court Fees Act, therefore does not apply nor. does- 
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Art. 1 of Sch. I. No ad valorem court-fee can therefore 
‘be demanded on the memorandum of appeal to High 
Court arising out of application under s. 14. 

The schedules to the Court Fees Act only determine 
the method of assessment and do not confer right to 
impose and-collect court-fte.. bd 


Misc. A. against tHe order of the District 
Judge, Nagpur, dated March 15, 4940. . 


Mr. C. B. Parakh, for the Appellants. 
Mr. W. R. Puranik, Advocate-General, for 
the Respondent. 


Judgment.—This appeal arises. out of an 
application made under s. 14 of the C. P. 
Local Fund Audit Act (IX of 1933) and the 
question is whether court-fees on appeal 
should be paid ad valorem on the amount by 
‘which the appeal seeks to reduce the decree 
of the District Judge. 

: The scheme of the Act is that the Examiner 
~of Lecal Fund Accounts is empowered to 
-charge such sums as he considers fit under 


s. 10 of the’ Act against the persons men-. 


tioned there and to certify such charge. 
‘What happens thereafter is not clear. This 
is another of the local Acts which the Courts 
‘find so difficult to understand and construe. 
' Section 14 provides that any person 
aggrieved by any charge made under s. 10 
may either apply to the District Judge or to 
the Local Govt. to have such charge modified, 
altered or set aside. If he applies to the 
Local Govt. that body can, after hearing the 
applicant, pass such orders thereon as it 
thinks fit. The word used for the decision of: 
the Local Govt. is “orders”. If, however, 
the application is made to the District Judge, 
then the District Judge is empowered to 
confirm, modify or remit the charge, and to 
pass such decree as he thinks fit. The word 
‘used there is “decree”. . 

Then follows the proviso to s. 14. That 
“provides that’ 


‘the aggrieved person shall have a right to file one 
appeal in accordance with the provisions of the Civil 
P 0 33 


The term used here is “appeal” and it evi-' 


-dently refers to an “appeal” 


_ an from the 
“decree” of the District Judge. 


Section 13 deals*with the matter of reco- 
-very and divides all possible cases under the 
-Act into two categories. The first relates to 
-cases in which “‘no appeal has been preferred 
under s. 14” and the second to cases in which 
an appeal has been preferred. In the former 

“case the sum stated in the certificate of the 
-Examiner has to be recowered by the Deputy 
‘Comiissioner as if it were an arrear of land 
‘revenue, and in the latter case “the sum 
-stated in the order of the appellate author- 
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ity.” ‘What is the position of the District 
Judge in all this. 


It will be seen that he has empowered to 


epass a decree and not to make an order. It 


will also be seen that the person aggrieved 
has been empowered to apply (not appeal) to, 
the District Judge and that the only appeal 
contemplatefl by s. 14 is the appeal from the 
“decree” of the District Judge. What the ` 
decision of the appellate authority is intended 
to be I do not know. As the appeal is 
to be in accordance with the provisions of the 
Civil P. C. from a “decree” of the District 
Judge I would have though that’ the deci- 
sion of the appellate authority would have 
ended in a ‘‘decree” in accordance with tke 
provisions of the Code. Buts.13 speaks of 
the decision of the appellate authority as an 
“order”. i eer 

However, reading all these provisions toge- 
ther, I think it is clear that the District 
Judge is not intended to act asa Court but 
as a special tribunal, in much the same way 
ag it does under the Workmen’s Compensa- 
tion Act. Many considerations lead me to 
this view. 

In the first place, the appeal or the applica- 
tion, whichever it is, is to the District Judge 
and not the District Court. In the next 
place we have the two alternative tribunals 
of appeal, the High Court and the Local 
Govt.; and in the third place, we have an 
astonishingly loose use of the expressions 
“apply”, “appeal”, ‘decree’ and “order”, 
terms which have well-known technical 
meanings when one is dealing with Courts. 


The charging section in the Court Fees 
Act so far as the High Court is concerned, is 
s. 4. It authorises the levy of court-fees 
when the Court is exercising the following 


-jurisdictions, 


(1) its extraordinary original civil juris- 
diction, 

(2) its extraordinary original criminal 
jurisdiction, ; 

(3) its appellate jurisdiction under the 
Letters Patent, and 


(4) its jurisdiction as regards appeals from 
the Courts subject to its-superintendence; or 
in the exercise of its jurisdiction asa Court 
of reference of revision. Wi 


The memorandum in question clearly does 
not relate to the first three jurisdictions, and 
as regards the fourth, the appeal is not, on 
the view taken” above, from a Court 
but from a special tribunal. As to the differ- 
eace between the two see a recent decision 
of the Division Bench in Secretary of State 
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for India in Council v. Geeta (1), where it 
was held that an award by a District Judge 
acting as a Commissioner. under the Work- 
men’s Gomperisation Act is not a “judgment” 
within the meaning of the Letters Patente 
because the District Judge is not a Court 
“when acting in that capacity. That this is 


also the position in respect of -oyders of the ` 


District Judge acting under the Land 
Acquisition Act is implicit in the Court Fees 
Act itself. Section 8 deals specially with 
these cases: In my opinion this section would 
be unnecessary if the District Judge’s 
awards were “judgments” in the ordinary 
sense because then exactly the same result in 
respect of the fee payable would be reached 
by the application of Art. 1, Sch. I. It is 
only on fhe assumption that this article does 
not apply that s. 8 becomes necessary. There 
is no similar special provision in respect of 
the kind of appeal contemplated by s. 14 of 
the Local Fund Audit Act. . 

The next type of jurisdiction which s. 4 of 
the Court Fees Act legislates for is when the 
High Court acts as a Court of reference of 
revision. The jurisdiction which s. 14 of the 
Local Fund Audit Act confers is not revi- 
sional, nor in my opinion can the “appeal” 
to the High Court be called a “reference.” 
A reference can only be made by a Court or 
some person in authority. Here what is con- 
templated is an appeal by an aggrived party. 
In the circumstances I do not see how any 
Court at all can be demanded. Article 1 to 
Sch. I though general cannot apply ‘unless 
the right to collect is conferred in the body 
of the Act. The schedules only determine 
the method of assessment and do not confer 
“a right to impose and collect Court-fees. 


D. i Order accordingly. 


(1) LL R (1939) Nag. 124; 182 Ind. Cas. 970; AIR. 
-1939 Nag. 122; 1939 N LJ 63; 12 R N 37. 


MADRAS HIGH COURT 
: Special Bench 
Original Petition No. 220 of 1937 
i February 23, 1940 : 
Leacs C. J., KING AND KRISEHNASWAMI 
AYYANGAR, Jd. - 
e COMMISSIONER or INCOME-TAX, 
' MADRAS—PETITIONER 
versus i 
V. NADIMUTHU PILLAI—ASSESSEE— 


RESPONDENT , 
Income -Tax Act (XI of 1922), s4 (2)—Resident 
in British India owning. immovable property in 
Indo China—Account in Bank in Indo China—Right 


to overdraw to certain limit—Payment of net income 
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in account with, Bank and reduction of amount of 
overdrafi—In the year of account, withdrawal. of 
cergain sumi less than net-income and remittance to 
British India—Remittance, if remittance of profit 
within the meaning of s. 4 (2)—-Assessee, if should 
receive profits in India in exact form in wineh they 
were made—Avatlable eprofits more than sufficient to 
cover remittance—Remittange, if presumed jo be out 
of profits. 4 

A residenteof Tanjore District owned some immov- 
able property in Saigon in Indo-China, from which he 
derived income in the shape of rent. He had kepfan 
account in a Bank in Saigon and had a right to over- 
draw it to a certain limit. In the year of account 
he paid out of his net income into his account and 
reduced his overdraft to certain extent. While the- 
overdraft was still at that figure he withdrew certain 
sum which was less than the net income and remit- 
ted itto British India : : 

Held, that the remittance. could not bə treated mere- 
ly as remittance of the proceeds of a loan. The re- 
mittance could be properly assessed tə income-tax 
under s. 4 (2) asa receipt of foreign income in British 
India. ; 4 ia 

[Case-law discussed.] ; 

A person who has income accruing to him in a 
foreign country is at perfect liberty to keep it there, 
or to spend òr- utilize it in that or any other country 
in any way he thinks fit. His liability to tax arises 
not because he makes the profits but because he brings- 
or receives them into British India. It is not neces- 
sary that he should receive those profits in the exact 
form in which they were made, but he must receive 
them into British India substantially as profits. If- 
the remittance is traceable, and. is‘ traced to. the 
assessee’s foreign profits there would be ground for 
holding that the Act is attracted. [p. 736, col: 2.] 

If there are available profits more than sufficient 
to cover the remittance, the presumption to start with 
is that the remittances came out of the profits, though 
ultimately the question to @ large extent is one of 
fact. Kneen.v. Martin (4), relied on. [p. 787, col. 2.] 


O. P. reference by the Commissioner of In-- 
come-tax, Madras. ; . 


Mr: K: V. Sesha Iyengar; for the Peti-- 
tioner 4 

Messrs. T. R. Venkatarama Sastriar and 
M. Subbaraya Iyer, for the Respondent. 


Leach, C. J.—The assessee derives in-- 
come from immovable property, trade in 
cloth, money lending and other sources exi- 
Listing within the jusisdiction of the Income- 
tax Officer, Tanjore Circle. He is also the 
owner of considerable house property in 
Saigon in Indo China. For some years he- 
has kept an account’ with the Saigon branch 
of the Banque Franco-Chinoise and has the 
right to overdraw it to the limit of $50,000. 
On April 1, 1935, his overdraft amounted 
to $20,149. It is unnecessary to embark 
on an inquiry into the purposes for which 
the $20,149 was used, but it is common 


- ground that it was used in part for paying: 


for repairs to the assessee’s properties in. 
Saigon and meeting taxes levied thereon. 
The period of account was the. year from 
April 1, 1935, to Merch 31, 1936, and the 


i 


- authorities are 
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i 4 
assessee's_ net income from his Saigon pro- 
perties during that year was $18;414. “As 
the result of payments into his account’ of 
the. income from these properties he had 
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account must be examined as a whole and 
that when this is done the remittance can- 
not be treated merely as a remittance of the 
proceeds of a loan. The principles which 


reduced his overdraft to $12,165 by Novem. *govern this case are in my opinion to be 


ber 30, 1935. On December 7, 1935, while 
the ovérdraft still Stood at that figure, he 
withdrew from the account a farther sum 
of, $5,719, the equivalent of Rs. 10,000. 
‘The $5,719 represented a remittance which 
he made to British India, and the question 
which the Court is called upon to decide is 
whether this remittance represents a remit- 
tance of profits derived from his Saigon 
properties. After making the remittance 
the assessee continued to draw on the ac- 
‘count the various purposes and to make pay- 
ments in from the rents he received in Saigon. 
"The payments into the account from Decem- 
ber 7, 1935, to the end of the financial year 
‘amounted to $11,570 and the year closed 
with his overdraft standing atthe figure of 
$9,441. It is conceded by the assessee that 
the $11,570 has been rightly treated as being 
‘net income. 

The assessee says, however, that the pay- 
ments into his banking account both before 
and after December 7; 1935, should be treat: 
ed as payments in reduction of the overdraft. 
He contends that inasmuch as throughout the 
year he was still overdrawn, in spite of his 
payments into the account from the income 
from his properties, the income-tax authori- 
ties are bound to treat the remittance of 
-$5,719 on December 7, 1935, as being a re- 
:mittance of'borrowed money. In the course 
of his argument Mr. Venkatarama Sastriar 
admitted that if the overdraft had been com- 
ipletely discharged by payments in of fur- 
ther profits after the new financial year 
commenced, the position would have been 
different but the overdraft had not been 
paid off. On the other hand, the income-tax 
‘authorities say that the true position cannot 
be gathered by treating the payments into 
‘the account and the withdrawals as being 
-entirely separate transactions. They main- 
stain that the net result of the assessee’s 
‚payments in and his withdrawals from the 
‘account is that he has reduced his overdraft 
iby $12,695 and has remitted the balance of 
his total profits ($18,414 less $12,695) to 
British India. i 

Lam unable to accept as being correct the 
«contention of the assessee that payments into 
‘the account from his profits must be 

treated as separate transactions and regardéd 
in toto as payments itt reduction of the 
overdraft. I consider that the income-tax 
right in saying that the 


found in the decisions in V. V. R. Firm v. 
Commissioner of Income tax Madras (1); 
Commissioner of Income-tax Madras v. 
Meyyappa Chettiar (2) and Fellowes Gordon 
v. Commissioners of Inland Revenue (3).-In 
V.V. R. Firm v. Commissioner of Income- 
tax, Madras (1) a Bench of three Judges of 
this Court considered the case of a Nattu-: 
kottai Chetty firm which was carrying on a 
banking business in Rangoon and Saigon 
with headquarters at Karaikudi in. the 
Madras. Presidency. The assessee firm’ re- 
ceived in Rangoon, which was then in 
British. India, a sum of Rs. 1,00,000 from 
its agent in Saigon. The agent had 
been instructed by the office at headquar- 
ters to borrow and remit that amount to 
the Rangoon branch. ‘The remitted sum was 
made up of borrowings amounting to $59,000 
aad the realization of outstanding loans. The 
question was whether the $59,000 represent- 
ed a remittance of foreign profits. It was 
found that the Saigon branch had aceumulat- 
ed profits which were more than sufficient 
to cover the remittance and that it had re- 
paid the whole of the borrowed amount with- 
in 28 days. It was held that the $59,000 
represented in these circumstances a remit- 
tance from profits and not from capital. In 
Commissioner of Income-tax, Madras v. 
Meyyappa Chettiar (2), this Court applied 
the same principle. 

The facts in Fellowes Gordan v. Commis- 
stoners of Inland. Revenue (8), are very 
similar to the facts in the present case. The 
assessee there -had plantation in Ceylon 
and during each of the years ending 
April 5, 1928 and April 5, 1931, was for more 
than six months resident within the United 
Kingdom. In the year ending April 5, 1928, 
he received from his agents in Ceylon for 
the credit of his account with the National 
Bank of India, Limited, in London, a total 
sum of £2,200, and in the year ending April 5 
1931, a total sum of £1,400. His income from 
his plantations in Celyon during these- two 
years was more than sufficient to meet the 
cost of the remittances. During the whele 
of the time when the remittances were taking 

(1)6 IT C 54; 139 Ind. Cas. 173; AI R 1932 Mad. 
573; 63 M L J 227; 36 L W 165; (1932) N W N 902; 
Ind. Rul. (1932) Mad. 630 (F. B.) 

(2) 81 T R 20; 188 Ind. Čas. 395; 51L W 362; (1940) 
M W N 277; 1940) 1M LJ 543; ATR 1940 Mad. 416; 


13 R M 12(F.B.) 
(3) 19 Tax Cas. 683, 
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place the assessee was- indebted to his agents 
in Ceylon with whom he had an account. 
The account started with a debit balance of 
some Rs. 35,000 and ended with a debit 
balance of some Rs. 7,000. In the intervale 
between the commencement and the end of 
the account there were very great variations, 
some upwards and some downwards, but at 
all material times the assessee had -an over- 
draft with his agents. There were other 
transactions which affected the amount of the 
. balance from time to time, but in so far as 
the balance was reduced, the reductions were 
due to no other cause than the payment into 
the account of income from the assessee’s pos- 
sessions in Ceylon. The case was decided’ by 
the Court of Session in Scotland and the Lord 
President (Lord Normand) stated that he 
was unable to understand on what principle 
the assessee was to escape income-tax 

. “upon the income arising from his Ceylon posses- 
sion on the full amount of the actual sums being re- 
mittances received by him in this country and ultimately 
traceable to his income." pi 

The Lord President went on to observe : 

“It is suggested that the mere existence of an ovg- 
draft precludes his liability to tax on the ground that 
any money paid out of an overdraft and remitted to 
this country is the money of the lender and not of 
the recipient. Learned Counsel for the appellant did 
not hesitate to say that that would apply although 
there was a very large income in Ceylon, and an 
overdraft was specially arranged for the purpose of 
bringing this alleged principle into play. I am quite 
unable to accept that proposition. A man may have 
an income in.Ceylon and may receive remittances of 
that income in this country through an account in 
which he is debtor during the whole period in which 
the remittances-are made. There is no difference be- 
tween income arising from Ceylon and income arising 
from this country in that respect. A man may have 
an income and still be in debt, and the amount of 
his income may be remitted to him through the 
hands of his creditor. I can see nothing in Kneen 
v. Martin (4), which is in any way inconsistent 
with what 1 have just said. It is perfectly true 
that it may not be sufficient to say that you had 
an income in Ceylon and you have received 
remittances ofless amount than that income in this 
country. But here the reasonable inference is that 
what was received in this country was not derived from 
some realization of capital or from some capital account, 
but was in truth derived from the income arising 
from possessions in Ceylon, and I think that the Com- 
missioners, on the facts of the case, were entitled to 
arrive. at the conclusion at which they did arrive, 
and that the appeal should bedismissed.’’ nes 

Asin that case the assessee in the pre- 
sent case had a debit balance with his 
bankers at the beginning of the period 
and a debit balance of lesser extent at the 
end of the period and it isnot suggested, 
nor can it be, that the inference may 
‘here be drawn that the remittance was from 
the realization of capital. The assessee had 


(4) (1935) 19 Tax Cas. 33; (1935) 1 K.B. 499; 104 L 
JX. B. 361; 152 L T 337; 79SJ 3L ` 
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made profits in Saigon. far- in excess of 
his remittance to British India; By nierely 
inéreasing his overdraft to pay for the remit- 
tance does not mean that the remittance was 
in substance remittance, of borrowed money. 
Having made the remittance the asséssee paid 
into the account out of his profits from his 
properties, in Saigon for more than was 
necessary to meet the cost of the remitt- 
ance. The Court must look .at the sub- 
stance of the transaction, and if “it does 
that, I’ consider the proper conclusion to 
be drawn is that there was here a remitt- 
ance of profits. If the assessee’s conten- 
tion was to be accepted it would mean 
that by manipulating -an overdreft account 
kept abroad and keeping it permanently 
in debt an assessee would be able to escape: 
taxation of his remittance of profits. The 
test is from where did the money’ for the 
remittance come and in the words of Lord 
Normand: it must be ultimately traceable to 
his incomé in Saigon. IJ can see no- differ- 
ence in principle between the two cases. I 
would answer the question referred by say» 
ing that on the facts of this case the remitt- 
ance was properly assessed under s. 4 (2), 
Income Tax Act, 1922-as a receipt of foreign 
income in British India and I would award 
the income-tax authorities the usual costs 
Jeri by this Court in such case, namely 
s. 25. 


` King, J.—I agree. 


Krishnaswami Ayyangar, J.—The ques- 
tion that has been referred for our decision 
1s: : ; f 
“Whether on the facts of this case the sum of 
Rs. 10,000 was properly assessed under s. 4 (2) asa 
-receipt of foreign income in British India.” 
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The amount mentioned represents a sum 
of money remitted to the assessee in 
British India from Saigon in French Cochin 
China on December 7, 1935, a date which 
fell within the year of account 1935-36. 
The income-tax authorities have included 

. this remittance in the assessable income of 
the assessee, on the ground that it repre- 
sented foreign profits received in British 
India within the meaning of s. 4 (2), Income 
-Tax Act, 1922. The assessee objected that 
the remittance was not of income liable 
to be taxed under the section but came 
‘out of capital, being the proceeds of a 
loan borrowed in Saigon; and he therefore . 
claimed that it should be excluded in the 
calculation of his assessable income. This 
- contention has been negatived by the Depart 
ment, but at the request of the asseseee, the 
Commissioner of Income-tax has referred 
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the question se? out above for the opinion 
` of this Court.: The Commissioner’s con- 
clusion that the remittance- was .made eut 
of profits ayailable to the assessee in Saigon 
18 obviously, in the nature of ane inference 
drawn from facts ‘proved, rather than 4 
finding on a pure question of fact. There 
is no direct proof adduced to establish a 
connection between the profits available to 
thè assessee in Saigon and the remittance 
in question, in the sense that it. was wholly 
or in ‘part identifiable with those profits. 
But such identification is not necessary, if 
in substance the remittance is shown to 
have come out of the profits, and is trace- 
able ‘to, that source.. The. only question, 
‘which is of course a question of law is whe- 
dher the, inference drawn can be said legiti- 
anately to follow from the facts found. 

¿© The- facts found are these:. The assessee, 
a resident of the Tanjore District in this 
Province, owns extensive immovable. pro- 
perties in Saigon, in.French Cochin China, 
“from which he derives income in the shape of 
«rents. - In connection- with these properties, 


-hẹ _ has to incur expenges, for taxes, repairs, 


etc. . It also appears from the statement 
furnished by the Commissioner in response to 
the requisition contained in our order dated 
“November 14,, 1938 that the ‘assessee also 
lends and borrows moneys in Saigon. ` His 
‘monetary transactions are carried on through 
the agency of the Banque Franco Chinoise at 
Saigon which has allowed him an overdraft 
at first limited tọ- $ 15,000 but subsequently 
increased to $ 50,000. Into his: account with 
this Bank his receipts by way of income from 
-his.immovable properties are paid from time 
“to timé. ‘Whenever the need arose he drew on 
the Bank, ultilizing the money drawn mostly 
in Saigon but cecasionally for remittance -to 
.this country for his use here. In the. beginning 
of Décember 1935, the assessee's account with 
.the Bank.shows that he .had overdrawn his 
account by $12,165°23. The remittance in 
‘question was as I have -said, made, by .the 
Bank on December 7, 1935, and appears as'a 
-debit in the account of. $5,719'33 which is 
the equivalent of the Rs. 10,000. By reason 
.of the remittance the cverdraft swelled to 
-$ 17,884. Furthef credits and debits.follow- 
ed according as the assessee paid in or with- 
drew moneys, and the account shows that 
there was at the end of the account year, that 
ison March 31, 1936, a debit balance of 
$ 9,441°70 against the assessee. l 
“Tt has been found as.a fact that the net 
income of the assessee fram his Saigon pro- 
- perties during the account year amounted 
up till the date of remittance to $10,184, the 
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total income at the-end of the year being 
$ 18,184, so that whichever date is taken, 
there was an available income far in ‘excess 
of the amount remitted. But from this cir: 

ecumstance alone however, it is not right to. 
infer that what the assessee received was in- 
come and not capital. The decision in Fel.. 
lowers Gordon v. Commsssioner of Inland, 
Revenue (3); most relied on by learned Coun- 
sel for the Income-tax Commissioner, con- 
cedes this position: The Lord President hias 
said in that case: | | ; a 
“It is perfectly true that it may-not be sufficient to 
say that you had income in Ceylon and you have re- 


ceived remittance of less amount than that income im 
this country.” - 4 ` 


- Any other view would inevitably result in 
consequences which the Statute could never 
have intended. A person who. has income 
accruing to him ina foreign counfry is at 
perfect liberty to keep it there, or to spend: 
or’utilize it in thator any other country in 
any way he thinks fit. His liability to tax 
arises not because he makes the ‘profits but 
` because he brings or receives them here.” It 
ig not necessary that he should receive those 
profits in the exact form in which they were 
made, but he must receive them: here sub- 
stantially as profits. If the remittance is 
traceable, and is traced:to the assessee’s 
foreign profits there would be ground for 
holding that the Act is attracted though even: 
here it is necessary to exercise caution so as 
to avoid the error pointed out by the Privy 
Council in Income Tax Commissioner, Bom- 
bay v.: Ahmedabad Advance Mills, Ltd. (5), 
where machinery purchased in a foreign 
country with profits made in that country 
and imported into British India was held not 
to give rise to a case of profits received with- 
‘in-the meaning of s. 4 (2) of the Act. ‘The 
illustrations given in the last paragraph of 
their Lordships’. judgment are instructive, 
and indicate the danger of regarding trace- 
ability by itself as a conclusive circumstance. 
On the other hand, it is equally clear that 


-the mere existence of an overdraft cannot 


save foreign income from liability to taxation. 
‘as money paid out of the overdraft and re: 
mitted to this country is not necessarily -the 
money of the lender, and may be that of the 
recipient. It is easy to imagine cases, where 
‘under cover of an overdraft, income might 
in truth be remitted and received as Sueh. 
-A man might so manipulate his dealings with 


(5) 1940) 8 I T R 95; 185 Ind. Cas. 821; AIR 
1940 P O 36; 67 I A 115; 51 L W 61; (1940) A LJ 63; 
6B R 3343 12R PC 124; 19400 L R 98; (1940) i 
M L J 187; (1940).M W N 115; 44C W N 379; 91 P L 
T 177; 42 Bom. L R 318;71C L J 156: (1940) Kar. 
(PC) 97 Sup. (P C.). ~ i 
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a bank, as to leave a’‘permanent‘debit balance this country by adopting the expedient every 
against himself, and yet be held liable to be: “tithe-of first borrowing and then utilizing his 
‘taxed on his remittances; if if: appears that income for the repayment of the loan bor- 
he took advantage of a banking futility a8’a jrowed., Phe presumption “undérlyitg ` the 
conyénient shield to conceai a receipt of pro- decision in Scottish: Provident Institution v. 


- fits: The position is not altered by. the ab-. “Allan (6), would come? to the rescuë of the- 


sence of deliberate intent, if the true nature 


A Departmegt in such-a case to prevent the 
and effect of the payments and withdrawals 


Crown being che ted out’of its revenué. «If. 


is such as to bring about the .same: result. 
; There is no abstract rule of law to'be’ appli- 
“ed generally to cases of this kind, and I do 
not understand the Court of Session to have 
laid down any such rule in the case cited. 


there arë ‘available profits moré than suff- 
cient to coyer the remittance, the présump- 
tion to start with is ‘that the remittance came 
out of the profits, “though ultimately the 


question toa large‘ éxtent is one. of fact : 
Kneen y` Martin (4). If I followed Mr. 
 Venkatarama Sasttiar atight, his Only point 
appearances in was that the’ conversion of what was origi- 
order to discover the truth. f ; nally a capital,remittancé into a remittance 
` A man with profits available in a foreign of profits takes placè'not when the ‘rémit- 
country nd wanting to bring them into this tance is made. but when the ‘profits are 
country may find it necessary asa measure ‘‘applied tothe discharge of the loan bor- 
of convenience to obtain a temporary -over- rowed and remitted. In. my judgment it is 
| draft, or resort to-a temporary. borrowing the proposition conceded, whice I think was 


The question in each case is, what is the 
correct inference to be drawn and the Court 
is entitled to get behind 


which-he proceeds to make good immediatély’" rightly- conceded, that furnishes the true 
oe ae 


out Ofhis profits. In such a case, the remjt- | ground of decision in this case,~ "=. * ? 
tance though in forma specifica is a»remit- `- - If We are to confine attention to the trans- 
tance of capita',.Jt-is in truth a remittance of actions of ‘the assessee with ‘the Banque, 
profits, and is taxable as such. The loan or _ Franco Chinoise during the year of ‘account 
the overdraft as the case may be.and its re- - “Only, tfie answer “to the’ reference should in 
paymeut by the assessee out of profits may ‘my view.bé in favour of thé assessee, Tt 
beso connected together by .proximity of ‘should be mentioned at the outset that there 
` time’ or otherwise, as to lead to. the reason- is ho suggestion iri this case that the transac- 
able inference that. {he remittance was in tions with the bank. were ‘other than what 
substance a"témittance,of profits ‘though to. they purport on their face to bé?, There is 
start with, it.‘might..appear or.is made‘;to no reáson to “think thafthe’. agsessee has 
appear as if.it came ‘out-of a:.capital source., adopted ‘a device or’ inventéd a scheme 
The:decision of.this Court in V. V.: P.-Firm ‘through the instrunientality of “his ‘banking 


v: Commissioner of Income Tax, Madras (1), 
and Commissioner of Income Tax, Madras 
vi: Meygappa Chettiar (2), are illustra- 
tions in point. GYanting that ordinarily 
à Yemittance of borrowed money is” not 
to, be deemed a rémittance of profits, 
Beasley, C. J. in the former case held that 
thé facts there present, namely, the existence 
of available profits, the fact of the money- 
‘beitig borrowed and remitted on the instruc-* 
„tions of the assessee, and its repayment 
“within 28 days out of profits collected, justi-. 
‘fied the finding that it was a remittance 
“not of capital but of profits: wo i 
- In “this connection. it may be“ mentioned 
“that learned Counsel for the assessee fairly 
‘conceded that a remittance out of borrowed 
“money beginning in a ‘capital, source,” would 
‘be turned into a remittance of ‘profit, the 
“moment profits were realized:and applied to 
the discharge of the loan. Othéz'wise, “ib 
would become possible for an assessee to 
-evade forever the-payment of tax on his 
foreign. income again ‘and again-brought into 
19493 & 94 
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account to finda way of éscape from légiti- 
mate `taxåtioù. If an inférence is to be 
drawn ‘against him, it must be on 4 proper 
consideration of the transactions as disclosed 
in the account. That his ownership of ‘the 
‘Saigon properties’ and, his ‘other ‘affairs in 
that place rendered it.geriuiriely nécessary or 
expedient for him to spénd’or invest his 
‘money there is beygnd question. As already 
‘mentioned he has had to inéiif” expenses for 


. Tepairs, taxes, etc:, and hias also lent ‘and 


borrowed moneys-in the: foreign” country. 
- These ‘are facts which have’ not been disput- 


' Fed, and indeed ‘they plainly appear from 


the evidence before the in¢ome-tax authori- 

ties. “For these transactions hé- had drawn 

‘from his banking account ‘in, which all the 
withdrawals appear as debits agaitist him. 

The debits amounted on Décernber 7; 1935, 

‘the date of the remittance, to the sum ot 
$12,165: ‘The whtle of the asseasee’s income 

“during the year, as found ‘by the Conimis- 
(6) (1903) A Ġ 129; 4 Tax Cas. 591; 72: Ti JPG 70: 

L T 478; 19 P L'R 432, pp te tee a 


o 
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sioner, being idee than this sum. why is it to 
be presumed or inferred that the profits did 
not go in reduction of the overdraft, but 
wete | in part remitted to this coustry ? ? 

I can see at least two reasons against such? 
an inference being dgawn, but none in its 
favour. It was perfectly open to the assessee to 
apply his income to the discharge @f his debts 

- tothe Bank‘ on his overdrawn account, with 
the double advantage of saving himself from 
the payment of interest to the bank, and in- 

‘ come-tax to the Crown. In the absence of evi- 
dence to the contrary, a man must be pre- 
sumed to have done that which was to his 
advantage, rather thati that would result in 
a detriment. In the second place, and again 
in the absence’ of anything to’ the contrary, 
when there are debits and credits in an ac- 
count; the credits should be appropriated to- 
wards the discharge of the earlier debits | 
seriatim in the order of datés. This is the 
rule of appropriation laid down in Clayton’s 
case (7) and embodied in ss. 59 to 61, Con- 

tract Act; and, if this rule is applied ’to the 
assessee’s , account with the Bank, there 
would still rémain a debit balance’ even 
after appropriating the whole of the year’s 
income towards the debits ‘prior to the -re- 
mittance- On this footing there would be 
a-total absence of profits from which the 
retittance could be deenied to have come. 
“With very’ great; “reBpect, I am unable to 
agree that Fellowes Gordon v. Commissioner 
of Inland: "Revenue (3), furnishes a paral- 
lel- governing the decision of the present 
case. It was proved and found in that 
case, as inthis, that the assessee had derived 
profits in Ceylon in the years there in ques- 
tion toan amount in èxcess'`of the remit- 
tances. The'account produced there unlike 
in the present case was of a fragmentary 
character, showing the debit balances on 
the various dates of the remittances against 
the-assessee with no information regarding 
the dealings in the intervening periods. It 
does- not appear from the statement of 
account: there produced; .whether or not 
the whole of the opening balance on April 

27, 1927 and July 5, 1930 would be wiped 
out if the-revenuee receipts for those years 
had been appropriated in accordance with 
the rule in Glayton’s case (7), whereas in 
the-present case it, is quite clear it is the 
other ‘way ‘about. This difference in fact 

‘strikes‘ me as a material one capable of 
“affording a legitimate ground of distinction. 
It is also tò’ be observed that the, chief 
arguments On behalf of thé assessee in. that 


-case were (2) that the’ account showed a 


. C7) (1816)-1 Mer- 605; 15 R-R 161. ` 
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debit balance at the date of each of the 
remittances and (21) that it was not material 
to know from what source ‘the advances 
I may say 
at once that the first point affords insuff- 
cient basis for a correct inference. The, 
second ignores what is to my view an essen- 
tial source of material information. ` Against 
these arguments, the Crown contended, I 
think quite rightly, that the fact that his 
current account with his agent’ was over- 


drawn at the dates. when the remittances 


were made was not sufficient evidence that 
the remittances were from a capital source. 
There are indications in the judgment of the 
Lord President that this insufficiency infla- 
enced the decision. He has drawn pointed 
attention to it by observing as follows: 

“The account starts with a debit balanee of some 
Rs. 35,000, and it ends with a debit balance of 
some Rs. 7,000. In the interval between the com- 
mencement and the end of the account there were 
great variations, some upwards and some down- 
wards. We are not exactly informed what other 
transactions took place in Ceylon which affected 
the amount of the balance from time to time, but 
this much is ‘certain, that, in so far as it was reduced, 
the reductions were due to no other cause ‘than the pay- 
ment into thé account of his agents, of income from the 
appellant’s possessions in Ceylon. It, therefore, appears ` 
that the income in Ceylon was in excess on the whole, 
of the total amount of the remittances received in- this 
country by the appellant. That being so,.I.din unable 
to understand on what principle he is to escape income: 
tax upon the income arising from his Ceylon, possessions 
on the.full amoŭnt: of the actual suins, being relnittances 
received by him in this country and’ ultimately trace: 
able to his income.” 

The italics are mine. There is no "refer. 
ence in this judgment to the principle. of 
appropriation arising by reason of the Tule 
in Clayton’s case (7), or the presumed inten- 
tions of the party, as the necessary material 
for the application of the principle was -not 
available. In its absence it would be per- 
fectly legitimate to hold that the presump- © 
tion arising from Scottish Provident Institu- 
tion v. Allan (6), had not been rebutted, and 
I think that this was the real basis of the 
Lord President’s conclusion. Otherwise, it 
will be difficult to reconcile the decision with 


“what the Lord President himself stated lower 


down in his judgment where he pointed out 


‘that the existence of profits, and the fact of 


a remittance are by themselves insufficient. 
Ifthe matter stood there, I should be pre- 
pared to answer tke question. referred “in, 
favour of the assessee. But the matter does 
not rest there. From the additional infor- 
mation furnished by the Commissioner it 
appears thatein the year 1933 34, the assessee 
received a reinittance of $8,000 "from Saigon 
through his Bankers and out of this amount 


_ debited in the account, a portion only, name- 


tp. 
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ly $1,680 or Rs. 2 300 had been taxed in 
1934- 35 as a remittance of: profit, leaving 
a balance of $6,320 untaxed ‘in that year. 
According to the proposition of law con-* 
zeded by Mr. Venkatarama Sastriar and 
-referred to already, if this balance has been 
wiped out by the revenue reeeipts of the 
year 1935 36, it is automatically turned into 
a remittance from an income ‘source though 
‘in origin it was from a capital source. The 
income during the account year was ad- 
mittedly ` sufficient to discharge the whole. 
of that balance and certainly to the extent 
of the whole of the remittance sought to 
be assessed to tax. It is this fact, “which ` 
in my judgment turns the scale in favour of 
the Grown, and I accordingly agree in the 
answer given by my Lord though as I have. 
explained, I rest my decision on a different 
ground. 
“ND. 


PATNA HIGH COURT... . 
Civil Revision Petition No. 34-0£ 1940 
` December 20, 1940 .. >. 
Fazu ALI 
LAKSHMANA SAHUPrnmmoxen 
Š VErTsUs j 
M. SIMACHALA PATRA— 
7 OPPOSITE Party : 

‘ Evidence Act (I of 1872), s. 92—Expression “ bet- 
ween the parties to any such instrument,” whèther 
applies to questions raised between parties on “the 
one side only of deed regarding their relations to 
each other under contract—Res judicata—Suit ` against 
two defendants on basis that one of them was prin: 
éipal and the other surety—Question which, of them 
was principal and which surety neither agitated non 
decided—Subsequent suit by” one of the defendants 
against the other—Defendant in subsequent suit, if 
can' raise’ defence that he was not principal. 

The words ‘‘ between the parties to any such in- 
strument” as used’ in s. 92, Evi. Act refer to the par- 
ties who on the one side and the other cage 
together to make the contract or disposition of prop- 
erty, and would not apply to questions raised -be- 
tween the parties on the one side only of a deed re- 
garding their relations to each other under the con- 
tract, Mulchand v. Madho Ram (l)and Shamsh-ul- 
Jahan Begamv. Ahmad Wali Khan(2), followed, 137 
Ind. Oas. 285 (3), dissented from. 

A suit was brought against two defendants on the 
footing that one of the defendants was principal and 
the other was surety. The questionas to which of 
theedefendents was surety and which the principal 
was neither agitated between the defendants inter se, 
nor:decided. ‘In a subsequent suit by one of the de- 
fendants against the other defendant : 

Held, that the defendant (in the subsequent suit) 
could raise the defence that he was net the principal, 
such defence not being barred by res judicata. 


-C. R. P. from an order of 'the Sub-J udge, 
Berhampur, dated January 27, 1940. | 
“Mr. P. V. B. Rao, for the Petitioner. 


Answer in affirmative. - 


SIMACHALA PATRA (PAT) ` 135, 


Mr. R. K. Ratho, for the Opposite Partys.: 

rder.—This is an application in revision: 
‘against fhe judgment and decree , of ‘the 
Small Cause Court J udgé of Berhampur in 
a suit for contribution, which ` was brought 
by the plaintiff-opposite party against the 
petitioner.e It appears thata decree was'ob: 
tained by Messrs. Addison & Co., against 
the plaintiff, the defendant and ahotker per: 
son on the*basis of a contract ‘of hire and 
purchase by which the company had sold a 
typewriting machine on the instalment sys- 
tem. In the contract of hire and purchase 
the petitioner was described as the hirer and 
the plaintiff and one B. Maharana as guaran! 
tors. Subsequently, the company sued ‘all 
these persons and obtained an ex ‘parte 
decree. The company then transferred: the 
. decree to one Radha Krishna Sahu: who 
attached the land of the’ plaintiff. In order. 
to save his land the plaintiff deposited thé 
decretal amount and the decree was satisfied. 
The plaintiff thereupon brought the present 
suit to recover the amount from the peti- 
tioner. The defence of the petitioner was 
„that he was not the purchaser of the type- 
writer, but it was the plaintiff who was the 
real purchaser of the typewriter and-it was 
he who had been making’ payments to the 
company. The leaned ‘Small Cause’ Court 
Judge held thatthe defence could not: be 
eritertained firstly becattse the decree “which 
was obtained by Messrs. Addison’& Co.,:-was 
based on the footing that the defendant: was 
the purchaser and “secondly because ` under 
8. 92, Evi. Act, the defendant could .nob” be 
allowėd to adduce any oral statement for. the 
purpose of contradicting: or- varying the 
terms 6f the contract which had been’ reduc: 
ed: to writing.’ Thus, the learned: Smalt 
Cause. Court Jt udge’ did not allow the. defen- 
dant to adduce any evidence in support’ of 
his allegation and decreed the plaintiff's suit 
with costs. The present application is direh 
ed against his decree. 

In my opinion neither s. 11, Civil P. om 
nor s. 92, Evi. Act, can be said to constitute 
bar to the defendant’ s right to substantiate 

his defence. In the suit which was brought 
by Messrs. Addison & Co., the plaintiff and 
the defendant were arrayed on the same 
side., The suit was brought on the footing 
that all the three persons who were par ties 
to the contract were liable. The question as 
to which of the defendants was surety and 
who was the princjpal purchaser was not 
agitated by the defendants among themselves 
and was not decided. That being so, the 
decree in the previous suit will not operate 
as res judicata. As to s. 92, Evi. Act, it is 


‘Hearing-fee one gold mohur. 
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‘énough to say that- there are at least two 


decisions of the Allahabad High Court tn 
which it has been héld that the words “bet, 


‘ween the.parties to.any such inftrument” , 


as used in the section. refer to the parties 
who on the one side and the other came to- 
gether to make the contract or slisposition 
of property, and Would not apply to ques- 
tions rajsed between the parties on the one 
side only of a deéd- regarding their relations 
to each other under the contract: see Mul- 
chand y. Madho Ram (1) and Shamsh-ul- 
Jahan Begam v. Ahmad Wali Khan (2). 
The last case is directly in point because in 
that case a person had sued as a plaintiff on 
the allegation that though in a mortgage 
bond he appeared as a co-obligor, he was in 


- reality merely a surety. In that case it was 


held that evidence was admissible to show 
that the plaintiff executed the mortgage 
bond as a surety only. 

- The opposite view seems to have been 
taken bya single Judgein Muthukumara- 
swami Mudaliar v. Gobinda Padayachi (3) 
‘but I prefer to follow the decisions of the 
Allahabad High Court which were decided 


‘by two Division Benches of that Court. The 


decision ‘of the learned Small Cause Court 
Judge therefore, cannot be supported. It 


. must, however, be observed thas the state- 
‘ments: made, in the document cannot be 


lightly treated becatisexthey at least amount 
to an admission by thé-defendant who, was a 
party to the document. Whether the defen- 
dant-will by his evidence be able to show 
that the admissions do not represent the 
correct state of things is a matter on which 
I cannot express any opinion. The whole 
question will be decided with reference to 
such evidenceas may be adduced by the 
parties. The defendant will be given an 


opportunity: to-prove his case and an oppor- 


tunity will also-be given to the plaintiff to 


‘adduce such evidence as he chooses to offer 
-to support his case that the. defendant was 
-the principal and not the surety. The decree 


of the Court below is, therefore, set aside and 
the case is remanded to it for disposal ac- 
cording to, law. Gosts will abide the result 
De as, he - Case remanded. 


(1) 10 A 421; A W N 1888, 127. 

(2) 25 A 337: A W N 1903, 64. 
> (3) AI R 1932 Mad. 218; 137 Ind. Cas. 285; 35 L W 
145; (1932) M W N 168; Ind. Rul. (1932) Mad: 359. 
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OUDH CHIEF COURT 
Criminal Revision Application No. 63 
of 1941 


° May 19, 1941 


GHULAM Hasan, J. 
CHHUTAI (CHITAI)—APPLICANT 
versus | 
KING-EMPEROR—COMPLAINANT—` ` 
A OPPOSITE-PARTY 
Criminal Procedure Code (Act V of 1898), s. 109 
(aj—A poplicability—Accused coming within local 
limits of jurisdiction of certain Magistrate and.tak- 
ing precaution to conceal himself—S. 109 (a) ap- 


plies. : 

Section 109(a) of the Criminal P. C., is applicable to 
a person who, being or coming within the local limits 
cf the jurisdiction of a certain-Magistrate, takes pre- 
cautions to conceal his presence with a view to com- 
mitting an offence. It is not limited to the more res- 
tricted case of a person who, with a similar object, 
takes precautions to conceal the fact of Ris presence 
within the local limits of the jurisdiction of a certain 
Magistrate. If aman is taking precautions anywhere 


. in arder to conceal his presence, and that concealing is 


to be effected within the jurisdiction of a Magistrate 
who receives information, such Magistrate has power 
to-demand security, even though the residence of the 
parson informed against within the jurisdiction is well- 
known, ,.113 Ind. Cas. 417 (1), followed, 

Cr..R. App. of the order of the Additional 
Sessions Judge of Bahraich, dated April 15 
1941. a . 

Mr. K. P..Misra, for the Applicant. 

. The Government Advocate, for the Crown. 


Order.—The applicant Chhutai Chamar 
files this: revision application against the 
order passed by a Magistrate of the first 
class directing him to execute a personal 
bond of Rs. 200 and two sureties in the like 
amounts to be of good behaviour for a period 
of one year under s. 109 (a) and (b) of the 
Criminal P. C. 

He went in appeal tc the Additional Ses- 
sions Judge of Bahraich, who, however, up- 
held the Magistrate’s order. | 

The applicant, according to the prosecu- 
tion case, was seen hiding himself between 
the night of February ‘18/19, 1941, along 
with two other men in the hedges of the 
forest at a little distance from the motor 
road in village Billi, Police Station, Bhinga, 
in the District of Rahraich, in order to com- 
mit an offence. Thecase against him was 
that he was taking precautions to conceal his 
presence with a view to commit an offence 
and further that he could not give a satis- 
factory account of himself. The case was 
started against him upon Police Report. It 
appears that Ram Binayak Singh Constable 


. was on patrol duty along with Waris Ali 
Constable and a chaukidar on the night in 


‘question. When the party got on to the 
motor road, Ram Binayak Singh suspected 
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that certain bad characters. were’ hiding in 
the. hedges near village Billi at a short 
distance. The party went towards the hedges 
and found three men concealing themselves 
in the hedges. Seeing the Police party, the 
_applicant along ‘with his companions ran 
away but the Police gave a chase and certain 
other persons from the neighbeuring fields 
came up on the spot. The applicant was 
arrested but his companions got away- into 
the jungle. The applicant on being ques- 
tioned gave a wrong name and address. 
Waris Ali Constable, however, recognised 
him. The applicant was found in possession 
of a house breaking instrument called sabar. 
The applicant was unable to explain his 
presence in the hedges at night and did not 
disclose the identity of his companions. 
These fets have been fully proved by the 
‘prosecution evidence. 

The defence of the accused was that he 
was arrested at Piprehwa, where’ he had 
gone with Bhagwan Bania of his village to 
ask for the gauna -of Lala Bania’s daughter, 
who was married to the grandson of Bhag- 
wan. The applicant slates that Bhagwan 
had hired his cart to go to Pipréhwa. He 
attributed his arrest to enmity with Waris 
Ali, against whom he stated that he had filed 
an application (Ex. A) to the District Magis- 
trate. The accused produced evidence in his 
defence. 

The learned Magistrate disbelieved the 
defence and took the precaution of examin- 
ing Lala Bania of Piprehwa under s. 540 of 
the Criminal P.C. He denied the fact of 
-Bhagwan Bania’s visit to him in order to 
settle the date of his daughter’s gauna. The 
learned Magistrate also found that the 
recovery of the house breaking instrument 
from the possession of the accused could lead 
to no inference other than that he was con- 
cealing his presence at that unreasonable 
hour 10 or 12 miles away from his home 

“with a view to commit an offence. Accord- 
ingly he made the order against the appli- 
ant under s. 109 (a) and (b) of the Crimi- 
nal P. C. i 

The; learned Additional Sessions Judge in 
appeal upheld the-order of the Magistrate. 

Learned Counsel. for the accused has con- 
tended that the story about the applicant's 
arrest is concocted as village Billi where the 
applicant is alleged to have been arrested 
was not within the beat of the , Police 
Constables. This argument was raised for 
the first time in appeal but*the: learned 
Additional Sessional Judge rejected it as 
being belated as well as being devoid of sub- 

.stance. He found no flaw inthe arrest and 
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held that the applicant was actually artested . 
ah the spot alleged by the prosecution. I 
agree with tle view taken by the. learned 
Additional Sessions Judga on the point; - - 
* It has been argued thats. 109 (a) and (b) 
has no application fo the case. There -is,no 
doubt that cl. (b) of s. 109 is inapplicable and 
this point fs conceded by the Govt. Advocate. 
Tam, however, satisfied tliat the case‘is fully 
covered by cl. (a) of s. 109 of the Qriminal 
P.C. Learned Counsel’for the accused has 
referred to'a number of cases of the different 
High Courts, but in my opinion it is not 
necessary to deal with any of them, as some 
of them are clearly inapplicable to the facts 
and circumstances of the present case and 
others have already been considered and 
‘discussed in a Full Bench decision of the 
Allahabad High Court -in Emperor v. 
Phuchai, (I. L. R. 50 All. 909) (1). It was 
held by the Full Bench that's. 109 (a) of, the 
Criminal P. C. is applicable to a person who, 
being or coming within the local limits of 
the jurisdiction of a certain Magistrate, 
takes precautions to conceal his presence 
witha view to committing -an offence. It 
is not limited to the more .restricted case. of _. 
a person who, with a similar object, takes 
“precautions to conceal the fact of his pře- 
sence within the local limits of the jurisdic- 
tion of a certain Magistrate. . pA tered 
“That case was practically similar in facts 
to the presént case. There also the Police 
had received information that a number o. 
persons were concealing themselves on á 
dark night at about midnight in a mango 
grove outside the abadi of a village with a 
view to commit some offence. When .thé 
Police went to the -grove, they found four 
persons sitting there, who, “on being 
challenged, tried to run away. ‘They were 
chased, and two of them were captured. 
They had house breaking instruments with 
them. When caught, they first gave wrong 
names and addresses; but later on discolsed 
their real names and identities. It-was held 
that s. 109 (a) was applicable to the abové 
facts. are 
It was observed at p. 917*. of the report 
that if a manis taking precautions anywhere 
in order to conceal his’ presence, and that 
concealing is to be effected within the, juris- 
diction of a Magistrate who receives informa- 
tion, such Magistrate-has ‘power to demand 
security, even though the residence of: the 


(1) 50 A 909; 113 Ipd. Cas. 417; A I R1929 All. 33; 
10 AI Cr. R531; 30 Cr. L J145;26 AL J 1257 
Œ B). A 
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person informed against within ‘the. juris- 
diction is well-known. i 
Accepting the view taken by the Fl 
- Bench, I am of opinion that the order passed 
against'the applicant.under s. 109 (a) of the 
Criminal P. ©. calling upon him to execute: 
the.bond and sureties’ is perfectly justified. 
Clause, (b) of.s. 109 being inapplieable, the 
order -under that clause is vacated. This 
will, however, not affect the order relating 
to the bond and the furnishing of sureties. 
Subject, to the variation indicated above, 
the application fails.and is dismissed. 
D: Application dismissed. 
wd 





e: LAHORE HIGH COURT . 
K First Appeal No. 454.0f 1939 - 
`. ` January 31, 1941 

- `). TEK CHAND AND BECKETT, JJ. . 
Pandit GURAN DITTA MAL AND OTHERS 
Ta —PLAINTIFFS—APPELLANTS 
Pr versus ; : 
Mst. RAM. RAKHI AND OTHERS— DEFENDANTS 
oea T — RESPONDENTS 5 
| Will—Construction — Hindu testator having two 
widows and no children, bringing up R, a daughter of 
his wife’s brother, as his own aughter— Property 
devised in favour of one of widows, providing that 
after her death property should go to his two brothers 
and R in equal shares—No restriction placed on R’s 
` power of alienation—Will held gave absolute estate to 

R—Hindu Law—Adoptioy—Adoption of daughter is 
not allowed, - - : 
« Pa deceased Hindu had two widows, but no children. 
R the daughter of a brother of one of the widows, was 
brought up from her infancy with P as if she were 
his own daughter. Before, his death, P had executed 
a will: By the will, he devised all the properties to his 
junior wife.’ Shs was directed to give one of the houses 
to the senior wife for residence for her life and also 
& monthly, maintenance allowance of Rs. 10. The rest 
of the income,’ the junior wife was allowed. to use in 
any way sheliked. As regards the corpus of the. estate, 
she’ was prohibited from selling it, excépt certain un- 
productive properties which she could sell with the 
consent of his brothers. After her death thé whole pro- 
porty was to be divided in three equal shares, two to his 
two brothers'and oneto R. There was no restriction 
treated on fhe same footing as the testator’s brothers: 
_' Held, that the intention cf P was to confer an abso- 
lute estate on R. gak N 
“ Hindu ‘Law dces not permit adoption of a daughter. 


: F.A. from.the.decree of the Subordinate 
Judge, : First 
August 30, 1939. 


' Messrs. J. L Kapur and Badri Das, for 
the Appellants. < 
.. Messrs. Mehr Chand.Mahajan and Har: 
nam Singh, for the Respondents. 

Tek Chand, J.—The property in dispute 
is a part of the estate of the late Pandit 


Class, Amritsar, dated 
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Rup Lal, Pleader of Amritsar, who died 
some time in August 1908. He had two 
widows,:Mst. Teka Devi and Mst. Jai Kaur, 
but no children. Musammat Rata Rakhi 
(defendant. No. 1) is the daughter ofa brother 
of Mst. Jai Kaur. From her infancy, she had 
lived with Rup Lal and had been brought ` 
up by him as if she were his own daughter. 
In 1907, when Mst. Ram Rakhi was 13 years 
of age, Rup Lal arranged for, and celebrat- 
ed. her marriage in his hcuse and at his 
expense. On Rup Lal’s death, besides the 
two widows: Mst. Teka Devi and Mst. Jai 


. Kaur, his near relatives were his brothers, 


Pandit Mul Raj, Barrister-at-Law, and 
Pandit Sohawa Mal (father of the plaintiffs), 
both of whom were separate from him. On 
July 19, 1908, a few days before his death, 
Pandit Rup Lal had executed a will 
(Ex. P-5). It is in English, written at his 
dictation by a friend Lala Dina Nath, who 
also was a legal practitioner of Amritsar. 
The signatures of the testator, were append- 
ed at the end, as also the attestation of his 
bothers, Mul Raj and Sohawa Mal and 
the Civil Surgeon of Amritsar. The will was 
registered a few days after Rup Lal's death 
and is admitted by all parties. It is also 
common ground that Rup Lal was the ex- 
clusive owner of the properties mentioned in 
the will and that he had full power of dis- 
position over them. ` By the will, he devised 
all the properties to his junior wife Mst. Jai 
Kaur. She was directed to give one ofthe 
houses to the senior wife Mst. Teka Devi. for 
residence for her life and also a monthly 
maintenance allowance of Rs. 10. The rest 
of the income, Mst. Jai Kaur was allowed 
to use in any way she liked. ‘As regards 


- the corpus of the estate, Mst. Jai Kaur was 


on Rs power of alienation. On the contrary she was ` 


prohibited from selling it, except certain 
unproductive properties which she could sell 
‘with the consent of his brothers, but the’sale- 
proceeds were to be invested'in a suitable 
manner so as to yield a better return ; and 
were to be keptintact. The testator then 
proceeded to say that , i , 
“after her (Mst. Jai Kaur's) death the whole of my 
property shall be divided in three equal ‘shares, one 
share shall go to Pandit Sohawa Mal and to his 
male lineal descendants ; second share shall go tp 
Pandit Mul Raj and his male lineal descendants. 
The remaining one-third shall go to my daughter Bibi | 
Ram Rakhi.” e 


Rup Lal died within a month of the 
execution of the will, and Mst. Jai Kaur suc- 
ceeded: to his property for her lifetime, and 
remained inepossession till her death, which 
occurred on October 30 1925. On Novem- 
ber I, 1925, Mul Raj and Sohawa Mal, brothers 
of Rup Lal and Mst, -Ram Rakhi aforesaid, 
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executed an agreement appointing Lala Dina 
Nath (the scribe of the will) as sole arbitrator 
to divide the properties which after Mst. Jai 
Kaur’s death “had in accordance with the 
terms of the will devolved on us, all thé 
three parties in equal shares.” Lala Dina 
‘Nath gave his award on May 18, 1926 and 
this award was made a rule ef Court by a 
decree passed by the Senior Subordinate 
Judge, Amritsar, on August 31, 1926. In 


accordance with the terms of this decree,. 


the parties took possession of the pro- 
perties respectively allotted to them. About 
nine years later, on -February 8. 1935, Mst. 
Ram Rakhi gifted to her brother Ram Saran 
Ras (dfendant No. 2), certain house property 
and agricultural land which had come to her 
under the will and the award. On the same 
day, sheemade a will bequeathing to Ram 
Saran Das some other properties. Two years 
later, on July 22, 1937, she mortgaged for 
Rs. 8,000 a shop to a stranger, Mst. Sukh 
Devi (defendant No. 3). On April 18, 1939, 
the plaintiffs, who are the sons of Sohawa 
Mal, brother of Rup Lal, brought a swit 
against Mst. Ram Rakhi and the alienees 
aforesaid for a declaration that the gift and 
beguest to Ram Saran Das and the mortgage 
in favour of Mst. Sukh Devi had been effect- 
‘ed without authority and were not binding 
upon them after the life-time of Mst. Ram 
Rakhi, as under the will she had onlya 
limited estate in the properties bequeathed 
to her and could not alienaté them without 
valid necessity. . ai 

The defendants denied the plaintiffs’ 
claim and pleaded that under the will, Mst. 
Ram Rakhi had become absolute owner of 
one-third of the properties of the testator 
and that she possessed full power to dispose 
of them in any way she liked, uncontrolled 
by the plaintiffs. The mortgagee, Mst. Sukh 
Devi, pleaded in the alternative, that the 
‘mortgaze in her favour had been affected 
for necessity. The trial Judge held that 
under the willas well as the award Mst. Ram 
Rakhi had become absolute owner of the 
properties which had been allotted to her and 
that the plaintiffs had no locus standi to 
object to her alienation. On this finding he 
has dismissed the suit, without going into 
the question of necessity for the mortgage. 
The learned Judge in finding against the 
plaintiffs has, as stated above, relied upon 
the will as well as the award of Lala Dina 
Nath. So far as the award is concerned, 
the -conclusion is clearly erroneous and 
Counsel for the respondents frankly conced- 
ed that he could not support this part of the 
judgment. The Sub-Judge was much impress- 
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ed by a declaration in the award that “aj 
se, har ek farig har ek shae maqbuza ka 
wahid malik tasawar kiya jave.” This sen- 
tence, regd with the context, clearly refers 
eto certain movables, which the arbitrator 
had allotted to tHe pgrties and of which 
possession was stated to have been given to 
Iw the preceding sentence, these - 
movables were described as “shae” ang in 
this sentence the arbitrator declayed that 
from that day each of the parties would be 
considered exclusive owner of the “shae” in 
his or her possession. Obviously, the re- 
ference was to those articles only, and not 
to the immovable properties which had; as 
stated in the earlier part of the award itself, 
‘been partitioned by the parties themselves 
by mutual agreement. The award therefore 
did not confer any right on Mst. Ram Rakhi, 
independently of what she had got under 
‘the will. Sy 

The real question for decision is the 
proper construction of the will. As has heen 
pointed out already, the property devised 
by Pandit Rup Lal had been acquired ‘by 
‘himself, and he had full power of dispési- 
tion. He had no children of his own, but 
had brought up Mst. Ram Rakhi, as if she 
was his daughter. Indeed, in the will he 
described her as such. If she had been his 
natural daughter, she would have.succeeded 
to the entire property to the exclusion “of 
‘Rup Lal’s brothers. But Hindu Law does 
not permit the adoption of a daughter and 
therefore Rup Lal could not adopt Mst. Ram 
Rakhi and thus make her his legal heir. The 
best, that he could do, was to bequeath a 
part of ‘his estate to her, along with his two 
brothers, who would otherwise have suc- 
ceeded after the death of his widows. He, 
accordingly, divided the property: equally 
among all three, giving each a one-third 
share. And in doing so he did not qualify the 
bequest to Mst. Ram Rakhi in any manner 
whatever. The phraseology used in reference 
to the three bequests is almost identical, 
and there is nothing in the will to indicate 
that the estate conferred on Mst. Ram Rakhi 
was in any way different from that conferred 
on the two brothers. Indeed, his real inten- 
tion appears to be clear from a comparison 
of the terms of the will relating to the be- 
quest to Mst. Jai Kaur with those of the 
bequest to Mst. Ram Rakhi. It was explicitly 
stated that Mst. Jai Kaur was to remain in 
possession and enjoy the income; she. was 
not to alienate the property, except certain 
specified items, which she was authorized 
to sell with a view to invest the sale pro- 
ceeds in more productive investments but 
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these proceeds Were to be kept intact. But 
no, such restriction was placed on the pro- 
perty bequeathed to Mst. Ram Rakhi. On 
the, other hand, she wag, put in the same 


category as the brothers, who &dmittedly, 


took theif shares absolutely. | 
| Mr. Badri Das for?the appellants referred 
to Moulvi Mahomed Shumsoole Hooda v. 
Shewukram (1) and Radha Prasad Mullick 
V.” Ranee Mani Dassee (2) in. which it had 
been ldid down that in construing wills it is 
not improper to.take into consideration what 
are known to be the. ordinary notions and 
wishes of Hindus with respect to the.devolu- 
tion of property, that a female heir, whether 
she is the wife or in any other way related 
to’ the testator, takes only a limited estate. 
In the present case, however, this considera- 
tion is completely negatived by the facts and 
circumstances; mentioned above. As men- 
tioned above the testator in making the þe- 
ques:s to Mst. Ram Rakhi and his two bro- 
thers,, put them on the same footing. He 
stated that one-third share “shall go” to each. 
He gave no indication that the nature of 
the estate. “conferred” varied according to 
the sex of the legatées. | The legatees also 
appear. to have understood the will in this 
manner. In the deed of reference to the 
arbitration they described Rup Lalis pro- 
perty as having “devolved on us, all three 
parties, in equal shares.” They did not 
state that the shareeto be allotted to Mst. 
Ram Rakhi was.for hér life-time only. The 
. learned Counsel for the appellants conceded 
that if Mst. Ram Rakhi had children, the 
properties allotted to: her would devolve on’ 
them by inheritance. He mérely urged, that 
they were hot alienable. “But for this con- 
tention, there isno warrant whatever. After 
carefully examining ‘the. provisions of the 
will and taking info consideration the sur- 
rounding circumstances, we have no dcubt 
that the intention of the testator „was to con- 
fer an absolute estate on Mst. Ram Rakhi 
ip one-third of his property which is bequea- 
thed to:her. This being so, the plaintiffs 
have no locus standi to challenge her aliena- 
tions. The appeal fails and is dismissed, but 
having regard to the . circumstances ‘and 
particularly the fact that some of the, rea- 
Sons given by the lower: Court in support 
of its decision were manifestly incorrect, 
we leave the parties to bear their own, costs 
throughout, gi i f 
.D. | x . Appeal dismissed. 
gol) 2 IA 7; 22 WR 409; 3 Sar. 405; 14 Beng. L R 
226. (P:0), 
(2).35.Ca]. 896; 35 LA 118; 12; OW N. 729;8C LJ 
BE O). PEE | ; 
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OUDH CHIEF COURT 
Civil Revision Application No. ‘60 of 1940 : 
May 9, 1941 
YORKE, Jd. ; 
e — L. GAYA PRASAD—PLarIntiprF— 
APPLICANT 
versus i ae 
AHMAD HUSAIN AND ANOTHER-— 
DEPENDANTS-—OPPOSITE PARTY 
Limitation Act (IX of 1908), Arts. 74, 75—Instal- 
ment bond with default provision— Article applicable 
—Option of suirg for whole sum on default of sir 
monthly instalments—Suit, when should be instituted 
—Waiv:r — Limitation — Provincial. Small Cause 





- Courts Act (IX of 1887), s. 25 — Duty of High 


Court. , A 

In the ordinary way when a debt is _ payable by 
instalments and there is no default provision, a nasy 
cause of action arises upon each default, and the 
plaintiff can recover in respect of instalments falling due 
within three years before suit, [vide Art. 74). But if 
there is a default provision, Art. 74 cannot be relied 
upon, and undor Art. 75 if the plaintiff sues more than 
three years from the first default and there is no 
waiver, the suit is totally time-barred, that is he cannot ` 
recover even those instalments which fell due within 
three years of suit. But facts shonld be so interpreted, 
if possible, as favouring the view that the credi- 
tor has waived’ the exercise of the option onthe first 
instalment when he bases his suit on subsequent defaults ` 
which are within limitation and does not seek to, found 
his cause of action on the earlier default. 191 Ind. Cas. 
220 (1), relied on, . ah 
- Inacase of an instalment bond payable in monthly 
instalments with a default clause giving an option to the 
creditor to sue for the whole amount on failure of six 
instalments, under the provisions of Art. 75 the creditor 
can institute that suit within three years of the 6th 
default, and in that suit he can claim not only the 
instalments still outstanding at the date of the suit and 
the instalments which had fallen due within three years 
of the suit, but also the six instalments which con- 
stitute his cause of action. The principle which holds 
good in regard to the first exercise of the option under 
the default clause holds equally good in respect of a 
claim founded on subsequent defaults and accompanied 
by a waiver of the option which accrues to the plaintiff 
on theearlier defaults. In effect the plaintiff is in any 
case entitled to claim the instalments of: three anda 
half years, that is 42 past instalments in addition to 
the instalments still remaining in the future at the date 
of the suit. | , 

It is the duty of the High Court acting under s. 25 
of the Small Cause Courts Act to see that substantial 
justice is done as between the parties. | 


C. R. App. of the order of the Munsif (as 


Judge of Small Cause. Court), Kheri, dated 
April 10, 1940. ; 


Mr. Alhlag Husain, for the Applicant. 


Mr. Siraj Husain, for Opposite Party 
Nos. l and 2. å 


Order.—This is an application under. 
s. 25 of the Provincial Small Cause Courts. 
Act by Lala, Gaya Prasad -plaintiff whose 
suit to recover Rs. 146 principal due on-a 
bond for Rs. 170 dated August 27, 1935; has 
been dismissed with costs by the learned 
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Munsif of Kheri, sitting as a Judge of Small 
Cause Court. ; . 

The present suit -was based on an instal- 
ment bond for Rs. 170 executed by the de- 
fendants in favour. of the plaintiff Gaya” 
Prasad on August 27, 1935. It was provided 
“in the bond that the principal was repayable 
by monthly instalments of Rs. 2 and that on 
default .of payment of six instalments, the 
creditor would have the option to realise the 
entire amount of the debt. The first in- 
stalment was made payable on September 1, 
1935 and subsequent instalments on the lst 
of each calendar month: Admittedly no 
instalments were ever paid towards the 
debt. ; ae ; 

The present suit was instituted on Feb- 
ruary 24, 1940, the cause of action being 
stated aw having arisen on February 27, 
1937, and March 1, 1937. The plaintiff claim- 
ed Rs. 146, that is to say he gave up 12 
monthly instalments, those which fell due 
on September 1, 1935, up to August 1, 1936. 
He claimed by implication to: have waived 
the option which arose on every instalmeat 
after the first six up to and including the 
12th.. He sued to recover the instalments 
beginning from September 1, 1936, up to 
February 1, 1937, asifhis cause of action 
had arisen on February 1, 1937. It seems 
actually that the plaintiff made a simple 
mistake of calculation. Claiming his cause 
of action to have arisen on March 1, 1937, 
that is within three years of the date of suit 
he could only claim to recover, as part of 
his cause of action, the six instalments end- 
ing on March 1, 1937, and itfollows that he 
stated his waiver incorrectly as a waiver of 
12 instalments instead of 18. In my opinion 
the plaintiff’s suit should not be allowed to 
fail on the ground that he made a mistake 
of one month in calculation his intention 
having clearly been to waive his claim to 
any instalments going beyond the period 
which he could claim reckoning from the 
date ofinstitution of the suit. I treat the 
suit therefore, as having been one of a claim 
for Rs. 144 only. 

This mistake having been corrected, the 
question now iswhether the plaintiff could 
maintain a suit for the amount of Rs. .144 
or his suit was time-barred. By his suit the 
plaintiff claimed to exercise the option given 
to him under the default clause as provided 
by Art. 75 of the Lim. Act. Article 75 provides, 
for a suit on a bond payable by instalments 
which provides that if default ebe made in 
payment of one or more instalments, the 
whole shall be due, a period of limitation 
of three years which begins from the date 
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when the default is made, tnleSs where the 
Payee or obligee waives the benefit of the 
provision, and then when fresh default is 
made in respect of which' there is no such 
ewaiver. There is no. doubt that in ‘the 
ordinary way when a debt is payable by in- 
stalments and there is no default’ provision, 
a new cause of action arises upon each 
default,.and the plaintiff can recover ein 
respect of instalments falling dug within 
three years before suit, wide Art. 74. But 
if thereis a default provision, Art. 74 caù- 
not be relied upon, and under Art. 75 if. the 
plaintiff sues more than three’ years from the 
first default and there is no waiver, the suit 
is totally ` time-barred, that is he cannot 
recover even those instalments which ‘fell 
due within three years of suit. On the other 
hand after a consideration of a number of 
cases of this Court on the point, I myself 
held' in Sheo Narain v. Bageshur (1940 
O. W. N., 1081) (1) that :’ 

“The general current of decisions in the Chief Court 
of Oudh is infavour of interpreting any facts which 
can possibly beso interpreted as favouring the view 
that the creditor has waived the exercise of the 
option on the first instalment when he bases his suit on 
subsequent defaults which are within limitation and 
does not seek to found his cause of action on the earlier 
defaults”. oo 

In the present case the plaintiff.does not 
found his cause of action on the first 12 
defaults, and it is clear that when he 
founded it on the 13th,default it was by a 
mistake of description only. The question 
however, is whether founding it on the 14th 
where date be seen correctly and the sub- 
sequent five defaults the plaintiff was entitl- 
ed to maintain the suit, bearing in, mind 
that the instalments in respect of which the 
14th to 19th defaults took place, fell due 
more than three years prior to the date of 
suit. ; 

Learned Counsel for the opposite party 
has contended strongly that the present suit 
must fail in any case because the plaintiff 
has claimed six instalments! which were 
time-barred. Ona fair consideration, how- 
ever, it seems to me that this isa mistaken 
view. The plaintiff was entitled on the 6th 
default to institute a suit to recover the 
whole amount due under*the bond. Under 
the provisions of Art. 75 he could institute 
that suit within three years of the 6th default 
and in that suit ‘he could claim not only. the 
instalments still outstanding at the date of 
the suit and the instalments which had 
fallen due within three years of the suit, 
but also the six instalments which constitut- 


ed his cause of action. It apprears to me that 
(1). 1940 O W N 1081; 191 Ind. Cas. 220; 13 RC. 
219; 1940;0, L R 711; A I R 1941 Oudh 74. 3 
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the principle which holds good in regard to 
the first exercise of the option under jhe 


default clause holds equally good in respect - 


. ofa claim founded: on subsequenf defaults 
and accompanied by a waiver of the optivir 
which had accrued ġo the plaintiff on the 
earlier defaults. In effect the plaintiff was 
in any case entitled to claim the ¢nstalments 
ofethree and a half years, that is 42 past 
instalments in addition to the instalments 
still remaining in the future at the date of 
the suit. ` 

Learned Counsel for the opposite party 
on the other hand has sought to argue that 
the plaintiffs suit, was no less than seven 
months over'due. He contends that as the 

` plaintiff claimed Rs. 146 his cause of action 

‘for that amount arose in August 1936, that is 
‘to say at the close of the first year of the 
‘instalments and that the plaintiff was not 
entitled to reckon time from the 18th in- 

< stalment (or as it should have been the 19th 

instalment), Ihave dealt with that point 
sufficiently already. The plaintiff could not 

_ be worse off in regard to a claim based a 
subsequent cause of action than he would 
have been had he filed his suit when he 
could proceed on the first cause of action, 
and the same principle is applicable to 

.cases where the right accrues after six 

‘monthly . instalments as is applicable where 
it accrues on the failure to pay one six 
monthly instalment.* =~ 

‘The main ground of argument put forward 
on behalf of. the opposite party is that in 
all the cases which have been quoted (they 

‘were nearly all quoted in my decision in 
Sheo Narain’s case) (1) the claim made by 
the plaintiff did not include any time-barred 
amount. . Founding on the contention that 
the six months which furnished the tause of 
action are time-barred, learned Counsel 
argues that the claim includes time-barred 
amounts and must, therefore, fail. It seems 
to me to be clear that save in so far as there 
was an error in calculation by which the 
plaintiff by mistake claimed Rs. 2 more than 
he was entitled to, there was no claim for 
any. amount which was time-barred, and, 
therefcre, applying the principle applied in 
other Oudh cases, it is reasonable to hold 
that the plaintiff had waived the option 
whenever it accrued to him ‚earlier. In my 
opinion, therefore, the. plaintiff's suit was 
wrongly dismissed as barred by limitation. 
It,should have been decreed for the amount 
which -was: properly. due to him, namely 
Rs, 144.. ; , Sear ook 

itis the duty, of this Court acting under 
s. 25 of the Small Cause Courts Act.-to see 


NILRATAN MUKHOPADHYA V. COOCH BE HAR LOAN OFFICE LTD. (CAL.) 


19410). 


that substantial justice 1s done as between, 
the parties. I allow this application to this 
exient that the plaintiff’s suit is decreed for 
e Rs. 144 but as toa considerable extent the 
suit failed on account of the mistakes of the 
plaintiff and his inability to explain his case, 
I allow no costs of this application or of the 
‘suit. a A > 
“DBs Application allowed. _ 
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COOCH BEHAR LOAN OFFICE Lro. : 

PLAINTIFF AND OTHERS— RESPONDENTS 

Foreign judgment—Effect—Creditor’s option to 
bring action in domestic tribunal on foreign judgment 
—Notification under s. 44, Civil Procedure Code 
(Act V of 1908), whether alters character of foreign 
juagment—Foreign judgment obtained against some 
“joint promisors or contractors—Suit on original 
cause of action, if éan be maintained against rest in 
domestic tribunal. 

It is a well-established principle of Private Inter- 
national Law that a foreign judgment only creates a 
new obligation to pay but does not extinguish . the 
original cause of action for the debt. A foreign judg- 
ment involves no merger of thé original cause of action 
espacially when it has been declared to be a nullity 
by a competent British Indian. Court. The creditor 
thereupon has the option of bringing an action in a 
domestic tribunal on the foreign judgment which‘ he 
has recovered or of ‘bringing in a domestic tribunal a 
suit ‘upon the original cause of action. It does not 
matter whether the procedure for enforcing a foreign 
judzment is bya suit or by an application in the form 
of axecution. The mere fact that by reason of the 
not-fication issued by the Governor-General in Council 
under s. 44, Civil P. C., the plaintiff had the right to 
enforce the foreign judgment by an application for 
exezution would not alter the legal character of the 
foreign judgment. In law it would still be regarded 
as only creating an independent obligation on the 
judgment debtor to pay the sum adjudged without in- 
volving a merger of the original cause of action. 
Smith v. Nicolls (1) and 176 Ind. Cas. 380 (2), refer- 
red to. [p. 747, col. 2; p. 748, col, 1.) | 

Where the first judgment pronounced against some 
of several joint promisors or contractors isa judgment - 
not of a domestic Court but of a foreign Court, the 
original cause of action still subsists and a second 
suit based on it can still be filed in a domestic tribu- 
nal. The promisee who has the right to sueon the 
original cause of action both in the foreign Court eand 
in the domestic Court may in such a gase sue those 
promisors- who are residents or subjects of the foreign 
-Staze in the foreign Court and so get 'against them an 
effective judgment in that Court and may algo sue 
the others whq are residents or subjects of British 
India in a British Indian Court on the original cause 
of action and so get an effective judgment against 
them. [p. 749, col. 2; p. 750, col. 1.) ~“ ope te 
<. [Case-law referred to.) ` : 


+ 
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. A. from the original decree of the Sub- 
Judge, Jalpaiguri, dated December 4, 1936. 

. Dr. Naresh Chandra Sen Gupta. Messrs. 
Bhagirath Chandra Das, Hamendra Chan- 
dra Sen and Satyendra Chandra. Sen, for* 
Appellants Nos. 6 and 1 to 5 (B), respective- 
ly. 


Messrs. Atul Chandra Guptd, Jatindra- 
nath Sanyal, Jatindra Mohan Chaudhury, 
Joy Gopal Ghosh and Sisir Kumar Basu, . 
‘for the Respondents. : 


-~ Judgment.—On January 7, 1929 ten per- 
sons jointly borrowed Rs. 18,000 from the 
Cooch Behar Loan Company Limited here- 
after called the company, on a promissory 
note carrying interest at nine per cent. per 
annum. Of these ten persons, five were and 
are residents and subjects of the Cooch Behar 
‘State but the remaining five persons were 
and -are British subjects and residents of 
British India. On January 6, 1932 the com- 
pany instituted a suit to recover its dues. 
against the said ten persons in the Court of 
the Civil Judge at Cooch Behar and on 
April 1, 1932 recovered an ex parte decree 
for Rs. 21,203 and costs. The five persons 
who are British subjects and résidents of 
‘British India (defendants Nos. 1 to 5 of this 
suit) did not at any stage appear in the Cooch 
Behar Court, and so did not submit to the 
jurisdiction of that Court. After the said 
decree a.sum of Rs. 12,236 was realised by 
the company from the five persons who were 
residents of Cooch Behar and subjects of 
that State. They are defendants Nos. 6 to 
10 in this suit. Thereafter the company ap- 
plied on January 17, 1934 to execute the 
said decree against defendants Nos. 1 to 5 in- 
a British Indian Court, namely the Court of 
the Subordinate Judge at Jalpaiguri, as in 
the notification issued by the Governor- 
General in Council under s. 44, Civil P. C., 
Civil Courts of Cooch Behar are included. 
The Subordinate Judge at Jalpaiguri, how- 
ever, by his order dated March 17, 1934 
refused to execute that decree, on the ground 
that the decree of the Civil Court of Cooch 


` Behar passed against the said defendants - 


‘(defendants Nos. 1 to 5) was void as that 
Court had no jurisdiction over them, as they 
were neither residents of Cooch Behar, nor 
subjects of the Cooch Behar State, nor had 
they submitted to the jurisdiction of that 
Court. On the same date on which the ap- 
plication for execution was filed in the said 
Court, that is January 17, 1934 the suit in 
which this appeal arises was filed by the 
company in the Court of the Subordinate 
Judge at Jalpaiguri against the aforesaid 
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ten persons to recover the balance, namely 
the sum of Rs. 11,959. The suit was for en- 


-fortement of the judgment of the Gooch 


Behar Coyrt against defendats Nos. 1, to* 5, 
alternatively it was based on the original 
cause of action, namely on the promissory 
note, and a decree against defendants Nos. 1 
to 5 for thebalance due was prayed for. To 
save the suit from the bar ,of limitation, 60 
far as it was based on the original cguse of 
action, acknowledgment of liability ‘on the 
part of the defendants was pleaded. The 
claim to enforce the judgment of the Cooch 
Behar Court against the said defendants 
was given up by the company in the lower 
Court and that claim has not been reiterated 
before us. 

The learned Subordinate Judge by his 
judgment dated December 4, 1936 held that 
the company had the-right to fall back upon 
the original cause of action and that the suit 
based on the promissory note was not barred 
by limitation by reason of acknowledgment 
of liability by defendants Nos. 1 to 4 and of 
defendant No.5.who had - died during the 
pendency of the suit and whose heirs are 
defendants Nos. 5 (a) and 5 (b). He accord- 
ingly decreed the suit against defendants 
Nos. 1 to 5 (b) Defendants Nos. 1 to 5 (b) 
have preferred this appeal. It is contended 
on their behalf that (1) the suit based on the 
promissory note is not maintainable and (2) 
in any event it is barre? by limitation. The 
first point has been urged on two grounds : 
(a) that the original cause of action, -no lon- 
ger subsists: after the judgment of the Cooch 
Behar Court, it being merged therein and (b) 
even if that be not the position, the company 
having sued and obtained an effective 
decree in the Cooch Behar Court against 
some of the joint promisors, e. g., defendants 
Nos. 6 to 10, cannot again sue the other joint 
promisors, (defendants Nos. 1 to 5) on the 
promissory note. 


It isa well-established ‘principle of Pri- 
vate International Law that a foreign judg- 
ment only creates a new obligation to pay 
but does not extinguish the original cause of 
action for the debt. A foreign judgment 
involves no merger of the*original cause of 
action. The creditor thereupon has the 
option of bringing an action in a domestic 
tribunal on: the foreign judgment which’ he 
has recovered or of bringing in a domestic 
tribunal a suit upon the -original cause of 
action. - Tindal, C. J., speaking of a -foreign 
judgment in Smithev. Nicolls (1) observed 


(1) (1839) 5 Bing. (N o) 208; 7 Scott 147; 7 Dowl. PO 
263; 1 Am. A74; 8 L J (ws) CP 92; 50 RR 58. 
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thus : 


“If therefore the judgment has not altered the nature 
of the rights between the parties, it appears to me that 
the, plaintiff has the option, either to resort to the 
originak ground of action or to bring an &issumpsit on 
the judgment recovered.’? ý 


Such being the principle, it does not 
matter whether the procedure for enforcing 
a foreign judgment is by a suif or by an 
application in the form of execution. The 
mere fect that by reason of the notification 
issued by the Governor-General in Council 
under s. 44, Civil P. C., the plaintiff had the 
right to enforce the foreign judgment by 
an application for execution would not, in 
our judgment, alter the legal character of 
the foreign judgment. In law it would still 
be regarded as only creating an indepen- 
dent obligation on the judgment-debtor to 
pay the sum adjudged without involving a 
merger of the original cause of action. The 
case in Chormal Balchard v. Kasturi 
Chand (2) was a case where the plaintiff had 
sued onthe foreign judgment and not on 
the original cause of action. The effect of 
the notification issued under s. 44, Civil P. ©. 
was however, considered and it was held 
that only the procedure for enforcing the 
foreign judgment in a British Indian Court 
had been changed thereby, leaving all the 
incidents of a foreign judgment ~ untouched. 
In the case before us, there ig an additional 
reason for holding that the original cause 
of action against defendants Nos 1 to 5 had 
not been merged in the judgment of the 
Cooch Behar Court, because from the point 
of view of private international law the 
judgment of that Court against defendants 
Nos. 1 to 5 is a nullity and has been so 
adjudged by a competent British Indian 
Court. Weaccordingly hold that the com- 
pany’s suit in the Court of the Subordinate 
Judge at Jalpaiguri regarded as a suit based 
on the original cause of action, e. g., on the 
Promissory note, is a good suit. The first 
branch of Dr. Sengupta’s argument on the 
first: point is accordingly overruled. 

The second groundin support of the first 
point has : been urged in the following 
manner. It is said that a joint promise by 
two or more promisors creates a joint liabi- 
lity and that this isthe law in India. The 
only effect of s. 43, Contract Act, is to give 
the promisee the right’ to sue any one of 
the joint promisors, without impleading the 
others in the suit, but it does not make the 
liability of joint promisors joint and several. 

decree recovered agaipst some of the joint 
- promisors accordingly bars a second suit 


(2)'40 C W N 591; 176 Ind. Cas. 380; AT R 1938 
Cal. 511; 63 0 LJ 175; 11 RG 95; 636-1033, ` 
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against the rest. For these propositions 
reliance has been placed on the judgment of 
Garth, C. J., and Markley J.,in Hemendra 
e Coomar Mullick v. Rajendrélall Moonshee 
(3). The rule laid down in that case is 
invoked by the appellants’ Advocate by, 
saying that as the decree passed against de- 
fendants Nés.1 to 5 by the Cooch Behar 
Court isa nullity they must be regarded 
as not being parties in the Cooch Behar 
Court and the suit filed in the Cooch Behar 
Court must be regarded as having been filed 
against defendants Nos. 6 to 10 only. We 
will assume that this is the true position. 
There cannot be any dispute that if the 
liability is joint and several, a judgment 
obtained against some would be no bar to'a- 
suit against the others. In Hemendra 
Coomar Mullick v. Rajendrolall “Moonshee, 
(3), it was held that a promissory note 
executed by several persons jointly creates 
in India a joint and not a jointand several 
liability. The rule laid down in King v. 
Hoare (4)acase of joint contract, and in 
Brinsmeed v. Harrison (5) a case of joint 
tort, was applied and it was held. that a 
judgment, though unsatisfied, obtained 
against some of the joint promisors barred a 
second suit against the rest. The cases in 
Hemendra Coomar Mullick v. Rajendrolall 
Moonshee (3) and King v. Hoare (4) and 
cases of the same type where the same rule 
has been laid down. e.g. Kendall v. Hamil- 
ton (6) etc.; were all cases where both the 
suits, the first and the second; had been 
brought in domestic Courts. | 
In India there isa divergence of judicial 
opinion as to the effect of s. 43, Contract Act. 


- In Hemendra Coomar Mullick v. Rajendro- 


lall Moonshee (3), it was held that that sec- 
tion had not the effect of making the liabi- 
lity of joint promisors joint and several, 
and had not the effect of making inapplicable 
in India the rule laid down by Parke B. in 
King v. Hoare (4). This view has been ad- 
opted in Madras. In Muhammad Askari 
v. Radhe Ram (7), Strachey C. J.,and Baner- 
jee, J., took a different view. In Bombay 
Farran, J., also took a different view of:s. 43, 
Contract Act : Motilal v. Ghellabhai (8). In 
Shivlal Matilal v. Bridhichand Jivraj (9) 
(3) 3 C 353; 1 C L R 488; 2 Ind. Jur. 758. KN 
> (4) (1844) 13M & W 494; 14 L J Ex. 29; 2 Bowl 
& L 382; 8 Jur. 1127; 67 R R694; 153 E R 206. . 
. (5) 0872) L R7 CP 547; 41 LJ C P190; 37h 
T 99; 20 W R 784. 
(6) eye) 4A C 504; 48 LJ CP 705; 41 LT 418; 


28W R9. 

(7) 22 A 307; A W N 1900, 73. 
_ (8) 17 B6; Chitty’sS OCR 336. 

(9) 19 Bom, L R370; 40 Ind. Cas. 194; A IR 1917 
“Bom, 268. i 
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Macleod, J. reviewed the leading cases on 
the subject and agreed with the view taken 
in Hemendra Coomar Mullick v. Rajendro- 
lall Moonshee (3). In this Court the princi- 
ple laid down therein has been 
many cases. In Krishnadas Roy v. Kali- 
tara (10), however, the specific question we 
have to decide was not decided: but there 
are observations in the judgment of both 
Chatterjee ‘and Richardson, JJ. which imply 
that.a joint contract in India creates a joint 
and several liability on the part of the joint 
promisors. The matter again came up for 
decision in Miss Moselle Soloman v. Martin 
.&°Co. (11). The learned Judges Lort- 
Williams and Jack, JJ., -differed on this 
point, though they agreed in decreeing the 
appeal on other grounds. In.this state of the 
case-law .we would have referred the matter 
to the Full Bench, but in- the view we are 
taking that course is not necessary. We 
would proceed upon the assumption that 
the rule laid down in Hemendra Coomar 
Mullick v. Rajendrolall Moonshee (3) is a 
good rule when both the suits are suits filed 
in domestic Courts. The observation made, 
in that case must be taken to relate to suits 
in domestic tribunals, for Garth, C. J. and 
Markley, J. were dealing with the previous 
judgmient-of a domestic and not of a foreign’ 
Court. The rule laid down by them was 
expressly. based on the decision in King v. 
Hoare (4)..We will have therefore to examine 
the grounds on which King v. Hoare (4) 
and other English cases have proceeded. 
Parke B. first considered the case of 
only one debtor. or one- wrong-doer. He 
observed that ona judgment being , recover- 


ed in a Court of Record, the judgment was a. 


bar to the original cause of action, because it 
is thereby reduced to a certainty and the 
object of the suit attained. It would be use- 
less and vexatious to subject the defendant 
again to another suit to obtain the same result. 
The second suit would be barred on the prin- 
ciple that the. matter had passed by the result 
of the first suit to the domain of judgment 
tramist in rem judicatum. The original cause 
of action, so-to say, had merged in the judg- 
ment rendered. It had thereafter no exis- 
tence, and so could not be enforced by. a 
separate action. Parke B. then considered 
th@case of aore than- one joint debtor or 
more than Gne joint tort:feasor. He -said that 
in such cases as tue liability was joint, there 
was.one cause of action for the breach of the 


(10) 220 W N 289; 44 Ind. Cas. 80; A I R 1918 
Cal. 512. oe ; 
o (11) 39 C W.N 461; 163.Ind. Cas. 331; 62 C 612; 9 R 
4. 
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joint contract or for the joint tort, and not as 
many causes of action In number as were 
parties to the joint contract concerned im the 
breach or as many persons concerned in the 
joint tort. As soon. therefore there was a 
judgment against one or,some of them the 
cause of action which was a single one merg- 
ed in the jdgment on the same principles 
formulated in the case where there was only 
one debtor or one tort-feasor. <Afger the 
judgment in law nothing of original cause of 
action was left. 

. In some cases which were decided after 
King v. Hoare (4), it was said that Parke B. 
had. only lay down a rule of procedure but 
this view of King v. Hoare (4), was ' nega- 
tived by the House of Lords in Kendall v. 
Hamilton (6). In that case.it was also point- 
ed out that the rule formulated in King v. 
Hoare (4), did not proceed upon the princi- 
ple of election, namely, that the plaintiff by 
suing some out of several joint debtors had 
elected to take them as his debtors to the ex- 
clusion of those whom he had not joined in 
the action, but that it proceeded upon two 
principles of substantive law. The first was 
the principle of the merger of the cause of 
action in the judgment—tranist in rem judi- 
catum, and. the second. was a principle of 
public policy that there should be an end of 
litigation—there should not be a. vexatious 
succession of: suits on the, same cause . of 
acion—nemo debet bis*vexart pro una et 
eadem causa. Such being the basis of the’ 
rule laid down in King v. Hoare. (4), the said 
rule cannot in. our judgment apply where 
the first judgment pronounced against some 
of several joint promisors or contractors is a 
judgment not of a domestic Court but ofa 
foreign Cours, for a judgment of a foreign 
Court dots not operate in merging in it the 
original cause’ and the principle of 'nemo 
debet bis vexari etc., also does not apply. 
The original 'catise of action still subsists in 
such a case and a second suit based on it can 
still be filedin a domestic tribunal. Onthe 
principle analogous to the - principle - of ces- 
sante ratione legis, cessat et ipsa lex the 
rule formulated in King v. Hoare (4), and 
here in India in Hemendre .Coomar Mullick 
v. Rajemdrolall Moonshee (3), should not be 
applied to the case before use because the 
judgment in the previous suit was a judg- 
ment of a foreign Court. If that foreign 
judgment had been fully satisfied, a suit in 
the domestic tribunal would have been bar- 
red but then ona different principle. The 
application of the rule laid'down in King v. 
Hoare (4), and Hemendra Coomar Mullick 
v. Rajendrolall. Moonshee (3), to & type of — 


-750 
case which we have before us would work 
great injustice. When a creditor lends moitey 
to several persons on a joint promissory note 
or when a person enters into a joiht contract, 
with several persons he relies upon the joint 
credit, ethe credit of all of them. According 
to the English Rule he has to sye them all 
in one suit, and when all are residents .or 
subjects of the same estate he gets an effec- 
tive deéree against all which he can execute 
against the property of one and all the de- 
fendant judgment-debtors. 

““ In India he can sue one or some without 
making others parties, but that is his own 
option. He can sue all or some in one action. 
If, however, some of the joint promisors be 
the residents or subjects of one State and the 
others of another State and if the rule laid 
down in King v. Hoare (4),and Hemendra 
Coomar Mullick v. Rajendrolall Moonshee (3) 
be made applicable to such a case the pro- 
misee would, on the breach of that joint 
contract, be compelled to make his election 
of either proceeding against the first set or 
the second set of joint promisors. That rule 
would have the effect of compelling him to, 
have recourse to the security of some of the’ 
joint promisors only, when by enféring into’ 
the contract he intended to have the security 
of all of them: For the aforesaid considera- 
tion also we think that the rule formulated 
in King v. Hodre(4),and Hemendra Coomar 
Mullick, v. Rajendrolall Moonshee (3), should 
not apply ta, sucha case. The promisee who 
has the right to sue on the original cause of 
action bath in the foreign Court and in the 
domestic Court may in such a case sue those 
promisors who are residents or subjects of 
the foreign State in the foreign Court and so 
get against them an effective judgment in 
that Court and may also sue the others who 
are residents or subjects of British India in 
a British Indian Court on the original cause 
of action and so get an effective judgment 
against them. Any other view would work 
hardship. In Lakshmishankar v. Vishnuram 
(12), the learned Judges held that a decree 
passed in a foreign Court (Court at Baroda) 
against one person on a joint khata account 
did not bar a suit in a British Indian Court 
against his partners, though the liability was 
joint. Though the reason for the decision 
given was that the judgment of the Baroda 
Court was not res judicata in the suit in 
British India, and hot the reasons on which 
we support our judgment, the result is the 
same. We accordingly overrule this branch 
of the argument of the appellants’ Advocate 


- on the first point. 


“AY 24B 77;1 Bom. L R534, ` 


» ARKI DOÏDA BASAPPA V. AKKI MALLAMMA (MADR.) 


19410 
We do not also see any substance in the 
second point, the point iegarding limitation. 
On January 27, 1931, the company, wrote a 
eletier to all the defendants. By" that letter 
it demanded payment within two months and 
threatened them with a suit if the demand- 
was not complied with. In reply'to’this letter,’ 
defendant No. 1 wrote a letter to the com- 
pany on January 28, 1931, (Ex. 27). That 
letter contains an acknowledgment of liabi- 
lity by him and the suit against him is‘ sav- 
ed.. The company led uncontradicted evi- 
dence that the other defendants authorized 
defendant No. 9 to write this letter on their 
behalf. The learned Subordinate Judge has’ 
discussed that evidence and we do not thirfk 
it necessary to reiterate the reasons given by | 
him for holding that defendant No. 1 was 
their agent in the matter of acknowledg- 
ment of liability. We accept the findings 
of the learned Subordinate Judge in this 
respect and hold that the suit is in time 
against all the defendants-appellants. The 
result is that this appeal fails. Itis accord- 
ingly dismissed with costs to the plaintiff 
company. The application for adducing ad- 
ditional evidence is rejected. om 
wD, ` Appeal, dismissed. 


` 


MADRAS HIGH COURT S 
Appeal No. 295 of 1936 e oe 
October 16, 1939 l 
VENKATARAMANA RAO AND KUNHI 
RAMAN, JJ. 
AKKI DODDA BASAPPA— i. 
3 APPELLANT , B 
VETSUS i 
AKKI MALLAMMA AND ANOTHER 
. — RESPONDENTS 
Hindu Law—Widow— Maintenance—Decree for 
maintenance against undivided members made charge 
on Family property—Subsequent partition dos not 
affect decree—Subsequent partition with consent of 
widow—Suit by member for declaration that he is 
liable under decree due to partition does not lie— 
Question falls under s. 47, Civil Procedure Code (Act 
V cf 1908). 


When a member of an undivided family dies leaving 
him surviving his widow and his sons and brothers, 
the widow’s right to maintenance is against the entire 
joint family composed of the sons and brothers of athe 
hustand. It may be that-ifshe waits until a parti- 
tion takes place she may have a lesse? right, i. e., 
instead of a right over the entire family, aright over 
thoss persons who take her husband’s share. But if 
befcre a partition is effected, she gets her right dec- 
lared, delined dhd reduced to a certainty bya decree 
of Court, her rights cannot be taken away by any 
subsequent partition effected among the .members of 
the family. When therefore, the widow’ has secured 
her right fixing her claim against the whole joint 
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family and getting a charge on a reasonable portion 
of the property the right ‘or charge cannot be taken 
away from her by any subsequent partition between 
the members of the family. 188 Ind. Gas. 696 (1), 
explained, Jayanti ` Subbiah v. Alamelu Mangamma 
(4), Lakshman Ramachandra , v. Satyabhamabai (5), 
Karuppa Koundan v. Chinna Nallammal (6) and 
177 Ind. Cas. 33 (7), relied on. `- 

Where subsequent to the passing of a maintenance 
decree creating a carge on certain joidt family prop- 
erty, the members of-the joint family effect a partition to 
which-the widow is a consenting party, a subsequent 
suit by one of the members for a declaration that he was 
not liable for the maintenance of the widow as the re- 
sult of the partition with. widow’s consent is not 
Boo as the question is one under 8. 47, Givil 


A. against the decree of the District Cone 
Bellary, dated October 13, 1936. 


Mr. V. S. Narasimhachari, for the Ap- 
pellant. e 

Messrs. D. R. Krishna Rao dnd K. 
Umamaheswaran, for the Respondents. 


- Venkataramana Rao, J.—This is an 
appeal from ‘the decreé of the learned Dis- 
trict Judge of Bellary. dismissing the plain- 
tiff’s suit ‘for’ a declaration that the decre 
passed in O. S. No. 3 of 1928 on the file of 
the Sub-Court of Bellary against himself 
and defendant No. 2 in favour of defendant 
No. 1 is not- binding on him. The facts are 
few and’not.in dispute. Defendant No. Ts 
husband died in or about 1918 leaving. him 
surviving defendant No.1, defendant No. 2 
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his.son by the first wife and the plaintiff. his . 


brother.. On the. date. of his death defetidant 
No. l’s husband was a member-of an undivid- 
ed family . consisting of-himself, the plain- 
tiff-and.defendant No..2. In 1928 defendant 
No. 1 filed a suit for maintenance and resi- 
dence‘ against: the plaintiff ‘and defendant 
No..2-and- obtained a decree on January 23; 
1929, by which the plaintiff and defendant 
No. 2 were directed to pay maintenance at the 
rate of Rs. 40 pér month and arrears of main- 
‘tenance and the maintenance decreed was 
made a charge on the property described in 
Schs. A and B to the decree. The decree 
also" directed ‘the plaintiff and, defendant 
No. 2 to put defendant No. 1 in possession of 
“the house, Iteni No. 2 in Sch. C to the decree, 
and defendant No. 1 was to enjoy the same 
for her lifetime after which it must revert to 
the plaintiff and defendant No. 2. In pur- 
suahce of the said decree, defendant No. 1 
was put in Possession of the said house and 
she had been realizing the maintenance ih 
accordance with the terms of the said decree. 
It is alleged in the plaint that®-on Decem- 
ber 18, 7935, the plaintiff’ and’ defendant 
No. 2 effected a- partition between themselves 
and that by reason of thé. said partition: the 
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plaintiff was no longer bound by the said. 
deqree. ‘The - allegation in regard thereto 
is made in para. 5 of the plaint thus : 

“Under Hindu Law defendant No. 1 is entitled tô be 
maintained out of her husband's property and there is 
no such obligation agaiifst the’ plaintiff after ‘the divi- 
sion of the joint family properties. The decree*in O. 5. 
No. 3 of 1928 became inoperative after. the division 
between plaiftiff and defendant No. 2. The decree 
in Ọ. S. No. 3of 1928 is against the joint family peo- 
perties and therë are no such properties now. There 
iš no personal obligation on the plaintiff-to mafntain de- 
fendant ‘No: 1.” 


It is alleged in the plaint that defendant 
No. 1 agreed to. the terms of the division, by 
which the plaintiff was not to be liable under. 
the decree. The main defence. of defendant 
No. 1 was that she was not a consenting. 
party to the division at alland that the decree 
in question was obtained by. her against the 
plaintiff and defendant No. 2 personally as 
well as against the joint family properties of 
the family, that no partition made subse- 
quently by the plaintiff and defendant No. 2 
without her assent would be of any avail or 
could ‘legally operate to extinguish the decree, 
obtained by her. The defence of defendant 
No. 2: was that in the partition effected bet- 
ween himself and the plaintiff he got very 
little property, that the major portion of the 
property, was retained by the plaintiff that 
it would be unjust toshift the burden of the 
entire decree on him and in any event the 
decree in O. 8. No. 3 of 1928 continued to be 
binding on all: the parties and could not ‘be. 
declared to be not’ binding on the plaintiff. 
The learned. District J udge dismissed the 
suit on the ground that the suit was incom- 
petent by reason of s. 47, Civil P. C. 

In appeal, it is contended by Mr. Nara- 
simhachariar; Counsel for the plaintiff-ap- 
pellant, that: by reason, of the subsequent. 
partition "the plaintiff is no longer bound to 
maintain defendant No. 1 and the said.decree 
obtained ‘against him must therefore be 
declared inoperative. He contends that as 
the decree is a maintenance’ decree, it is 
open to the plaintiff to institute a. suit by’ 
reason of the events that happened | sub, 
séquent to the date of the decree, that there 
was a change of circumstances which would’ 
necessitate: the modification of the ‘said 
décree and that it is competent to the Court 
to modify the same in view of ‘the said 
change of circumstances.. He has also urged 
that the partition is such a subsequent event 
and under the Hindu Law the obligation. to 
‘maintain a widow is only from out ‘of her 
husband’s share’ ang as the husband's share 
has now fallen to defendant No. 2 the proper 
person to maintain her ‘is’ defendent’ No: 2, 
the plaintiff's obligation - having ceased. with 
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the disruption of the family. Mr. Narasimha- 
chariar has not been able to cite any autho- 
rity in support of any of, the contentions 
put forward and‘he frankly. confesses that 
there is’ no direct ‘authority on the point? 
He however contends that the recent deci- 
sion of the Full Bench in Lakshpidevamma 
v. Veera Reddi (1) at p. 343, though not a 
difect decision onthe point would cover -the 
presentecase: The exact pint for decision 
befor the Fill Bench was whether the deci- 
sion in Subrayulu Chetti v. Kamalavalli 
Thayaramma. (2), or the decision in Narasim- 
ham v. Venkatasubbamma (3), was correct. 
Their Lordships were of the opinion that 


Subrayulu Chetti v. Kamalavalli Thaya-. 


ramma. (2), was wrongly” decided and that 
Narasimham v.” Venkatasubbamma (9), 
should be’ followed; Narasimham v: Ven- 
katasubbamma (3), decided that 

“where. the widow of a co-parcener sues for main- 
tenance after there has been a partition, she cannot 
enforce her right against any of the surviving co- 
` parceners except those who have taken her husband’s 
share.” 

But Mr. Narasimhachariar contends that 
the reasoning on which that decision was 
based would ‘apply to the case in question. 
We are not inclined to-agree with him in 
this contention. The observations i in Lakshmi- 
devamma v. Veera Reddi (1) atp. 343%, on 
which reliance is placed, runs thus : 

“ There is here a clear statement. (referring to 
Smritichandrika) that the duty of maintaining the 
widow devolves on the, persons who take the property 
of the deceased undivided member of the family and 
it is emphasized that the duty is dependent on the tak- 
ing of the property.” 

But their, Lordships proceed further and 
remark as follows: . 

“While the family remains undivided the position 
is different. The property is held ‘jointly and of 
necessity the amount required for a widgw’s main- 
tenance has to be paid out of the estate regarded as 
a whole, but in no circumstances can she claim an 
allowance greater than the income of her husband’s 
share in the estate.” : 

It seems to us that these observations 
would apply to the present case. Whena 
member of a undivided family dies leaving 
him” surviving his widow and his sons and 
brothers, her right to maintenance is against 
the entire joint family composed of the sons 
and brothers of: the husband. It may be 
‘that if she waits until a partition takes 


(1) (1939) 2 M L J 340 (343); 188 Ind. Cas. 696; (1939) 
MW N 780; 50LW 239; AI R 1939 Mad. 781: IL 
R (1939) Mad. 877; 13 R M55 (F B). 

(2) 35 M 147; 10 Ind. Cas. 347; 21 M L J 493; (1911) 
2 MWN 148; JOM LT1. 

(3) 55 M752; 137 Ind. Cas, 749; A I R 1932 Mad. 
351; 62 M L J.433; (1932) MW N 286; 35 L W 513; 
Ind! Rul. (1932) Mad. 438. 


_*Page of (1939) ZM. L. J.—[Bd.] 





AKKI DODDA BASAPPA D. AKKI MALLAMMA( MADR.) 


10410 


place she may have a ‘lesser right, 4. ee 
instead of a right over the entire family, a 


_ Tight over those persons, who ‘take her ree 


band’s share. But if befdre:a partition is* 


. effected, she gets her right declared, defined 


and reduced toa certainty by a decree of 
Ccurt, her rights, cannot be taken away by 
any., subsequent partition effected among 


‘the’ members ::of the family. In Jayanti 


Subbiah v. Alamelu Mangamma (4), 
Bhashyam Ayyangar, J., made the following 
observations which -are referred to by the 
Full Bench with approval: . 5 

“When an undivided Hindu family consists of two 
or more males related as father and. soñs or other- 
wise, and one of them dies leaving ‘a ‘widow, she’ Das 

a -ight ef maintenance against the surviving Co- 
kan or co-parceners, quoad the share or interest 
of her deceased ‘husband in the joint family pro- 
perty which. has come by survivorsh® into the 
hands of the surviving cc-parcener or- co-parceners 
and though such right does not in itself form a 
charge upon her husband’s share or interest in the 
joint family - property, yet when it become neces- 
sary to enforce or ‘preserve “such right effectually, 
it could be made a, specific’ charge on a reasonable 
ortion of the joint family property, such’ portion 
of course not-exceeding her husband’s share- or interest 
therein.” 

These observations are in strict conso- 
nance with the theory of Hindu Law that 
when a member of an undivided family 
dies, kis share survives to all the, members 
of the family and every member has got an 
interest therein subject to tlie principle that 
so long as there is a son, grandson, and a 
great. grandson of the deceased co-parcener 


ths share of the deceased co-parcener would 


be taken by the son or grandson or great 
grandson on a partition on the principle of 
representation and in their absence only 


. would the shares. of the other members, ee 


augmented. As observed: by. West, .J., 
Lakshman Ramachandra v. ‘Satyabhamabai 
(5) at p. “509: . £ 

* The rule i IS a consequence “of the doctrine that the 
right of each to- parcener extending to the whole estate, 
it is fully owned is to every part notwithstanding the 
death of one of the joint tenants.”’ 


In fixing the quantum of maintenance 
the measure has always been taken to be 
the husband’s share but as observed in 


‘Karuppa Koundan v. Chinna Nallammal 


(6) and also by Varadachariar, J., in 
Dandamudi Ramarayudu v. Daudamudi 
Sitalakshmamma (7) the charge created in 
her favour need not be limited to the hus- 
bend’s share but in certain circumstances 
may exceed the busband’s share. ` When 

(4) 27 M 45.60 ` 

(5)2 B 494 (509). 

(6) AIR 1927 Mad. 1189. 

(7) 46 È W 550; 177 Ind. Cas. 33; A I R 1937 Mad. 


-915; (1937) M W N lors; 11 R M 235. 


1941 | 


therefore the widow has secured her right 
fixing her claim against the whole joint 
family- and getting a charge on a reason- 
able portion of- the property the right or. 
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judgment. We therefore’ direct. the District 
Judge of Bellary to go into the. question 
whether defendant No.'1 was a consenting 
party to the partition and agreed to takether 


charge cannot be taken away from her bye .maintenarice’ only from. defendant No. 2 and 


any subsequent partition between the mem- 
-bers of the family. The cases relied on by 
Mr. Narasimhachariar where the mainten- 
ance has been reduced or increased accord- 
‘ing as the circumstances of the family do not 
affect the question in issue at all, nor can the 
Full Bench decision be taken as an authority 
for the position that a right secured by a 
widow against the entire joint family by a 
decree of Court is taken away by a sub- 
sequent partition between the members of 
tife family. At the partition it is open to 
members to stipulate that the widow's main- 
tenance may be paid by any one of the mem- 
bers as in this case by. defendant No. 2 and 
that in default of payment the other mem- 
bers may have a right to contribution or in- 
demnity against the person who under the 
partition was made liable to pay. But that 
is an arrangement inter se between the meng- 
bers with which the widow has no concern. 
Where a widow has secured a charge on 
certain properties that charge is not de- 
fedted by any subsequent transfer of the 
said proprties by the members of the 
family and she is entitled to enforce the 
charge in the hands of the transferee. In 
our opinion partition would be a subsequent 
transfer and her charge is liable to be en- 
forced in respect of the properties charged 
in whosever’s hands the properties may be. 
We are therefore of the opinion that the 
plaintiff is not entitled to the declaration 
sought. In view of this, it is unnecessary to 
go into the question whether a suit is com- 
petent or not. -But there is a question of 
fact raised by the plaintiff, namely that 
the widow was a consenting party to the 
partition by which the ‘plaintiffs liability 
came to an end and therefore by reason of 
the adjustment thus arrivéd at between all 
parties his liability under the decree became 
satisfied. This would strictly be a question 
under 5. 47, Civil P. C., and cannot be gone 
into in an independent suit. Mr. Narasimha- 
chariar now requests that the plaint may 
be converted into a petition under s. 47, Civil 
P.£ We allow the plaint to be treated as 
a proceeding under s. 47, in so far as the 
relief based on adjustment of the decree is 
concerned and direct the plaintiff to strike 
out para. 5 of the plaint and all other allega- 
tions in the plaint in so far as they havea 
bearing on the question raised in para. 5 
which has been decided against him by this 
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agreed to treat the liability of the plaintiff as 
satisfied under the decfee. It is open to the 
defendant to file a counter affidavit raising 
such objections as they may be advisecin 
regard to the premises. Subject to the direc- 
tions given above, the appeal fails and is 
dimissed with costs—one set. 
N.-S. Appeal dismissed. 


- MADRAS HIGH COURT 
Civil Revision Petition No 1317 of1938 > 
i April 26, 1940 : 
WADSWORTH AND PATANJALI SASTRI, JJ. 
MOTAM KOTAYYA—Pettrionsr 


versus 6 
SINGAMPALLI VENKATA PUNNAYYA 
— RESPONDENT = 
Madras Agriculturists Relief Act (IV of. 1938), s. & - 

—Debt incurred before October 1, 1932— Decree passed 
after commencement of Act—Debt cannot be scaled 
down under s. 8. ; a 
A debt for the repayment of which a decree has been 
assed after the commencement of the Mad. Agri. 
elief Act, is not liable to be scaled down in accord- 
ance withs. 8 of the Act when the debt is one incurred 
before the October 1, 1932. The word ‘decree’ in ss. 7, 


- Band 9 must be taken to refer to decrees passed before 


the commencement of the Acs. 
held no good law. 

C. R. P. to revise an order of the District 
Munsif, Tenali, dated July 9, 1938. 


Mr. A. Lakshmayya, for the Petitioner. 
_ Mr. M. Subramania Sarma, for the Res- 
pondent. i 


Wadsworth, J.—I agree with the con- 
clusion and reasoning ofthe judgment which 


192 Ind. Cas. 400 (1), 


“my learned brother is about to deliver. I 


only wish to add that after hearing a fuller 
argument and having the benefit of discus- 
sion with my learned brother, I am of opi- 
nion, that my decision in Kankarazu v. 
Achutaramanarazu (1), is erroneous. 


. Patanjali Sastri, J—The question that 
falls to be decided in this revision petition 
is whether a debt for the repayment of which 
a decree has been passed after the commence- 
ment of the Mad. Agri...Relief Act, 1938, is 
liable to be scaled down in accordance ‘with’ 
s. of the Act when the debt is one incur- 
red before October 1, 1932. The facis are 


(1) (1940) M W N 338; 192 Ind, Cas. 400; 51 L W 459: 
13 RM 552 (1); A IR 1940" Mad. 432; (1940) 1M Ld 
600. : 53 
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simple and not in dispute. The respondent 
sued the petitioner in S. C.S. No.4 of 1938 
on the file of the Court below for recovéry 
of the „principal and interest due on a pro- 
missory noté executed on October 29, 1929. 
The sujt was brought ón January 3, 1938 
and the petitioner. filed his written statement 
on January 30, 1938. Though the Act came 
into force when the suit was pending, the 
petitioner failed to put forward a claim to 
have the debt scaled down’ in accordance 
with the Act, and a decree was passed on 
April 18, 1938, for the full amount claimed 
by the respondent. Soon after the passing 
of the decree, however, the petitioner applied 
to the Court on April 29, 1938, to scale down 
the debt and the application was dismissed 
on the ground that there is-no provision 
in the Act for scaling down a debt in res- 
pect of which a decree has been passed 
after the Act-came into force. The peti- 
tioner has preferred this revision petition 
and contests the correctness of that view. 

It is argued that the non obstante clause 
in s.7 and the words “whether the debt 
or other obligation has ripened into a decree 
or not” in s. 8, indicate that all debts in- 
curred before the commencement of the Act 
should be scaled down irrespective of any 
decrees passed in respect of them, ‘whether 
such -decrees were passed before or after 
the commencement of the Act. These pro- 
visions are. not freé from ambiguity and 
may, at first blush, appear to lend some 
countenance tothe contention of the peti- 
tioner. But on a closer examination of these 
sections in the light of other provisions of 
the Act and the scheme revealed thereby, 
it is fairly clear that the reference to decrees 
is intended only to extend the benefit of 
scaling down to debts which hade ripened 
into decrees before the Act came into force. 
The provisions appear to envisage the state 
of things on October 1, 1937 and the refer- 
ence to contracts obviously relates to con- 
tracts made prior tothat date. It is therefore 
reasonable to assume that the word ‘decree’ 
which occurs in the same context is also 
used subject to the same qualification. It is 
significant that the machinery provided in 
ss. 19and 20 for ‘amendment’ of decrées by 
scaling them down in accordance with the 
Act, and for stay of execution pending pro- 
ceedings for such amendment, are made. 
applicable only to decrees passed before the 
commencement of the Act and there are no 
similar provisionsin respect of decrees pass- 
ed after the Act came into force. 

Similarly, s. 18 provides for ‘amendment’ 
of decrees passed before the Act in suits 
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inszituted after October 1, 1937, by a pro- 
portionate reduction of costs also. These pro- 
visions which, in the case of decrees passed 
before the Act, expressly supersede ‘the 
*finality which attaches to decrees under the: 
general law seem to indicate that, in the 
contemplation of the Legislature the relief 
which the Act provides for agficulturists 
should beclaimed and obtained before dec- 
ree, where such decree haphens to be passed 
after the commencement of the Act, and 
that the principle of finality should operate 
unimpaired in such cases. Indeed, if the 
Legislature intended to exclude the opera- 
tion of this principle in the case of all dec- 
rees against agriculturists whether passed 
before or after the commencement of the 
Act, the provisions of s.19 and the latter 
part of s. 18, sub-s. (1) relating te ‘amend- 
ment’ of decrees passed befare the commence- 
ment of the Act-would be meaningless and 
otiose. ` : 

Nor is there any apparent reason to sup- 
pose that the Legislature intended to intro- 
dace into the Act such a startling departure 
from the basic principle of all judicial pro- 
ceedings, namely, that all available pleas in 
answer to a claim should be made the subject 
of enquiry before the Court passes the dec- 
ree. Itis one thing to provide relief to agri- 
culturists by way of scaling down their debts 
even when such debts had already ripened 
into decrees before such relief was thought 
of, but it is a different thing to declare that 
even if they failed to claim, when they 
could have claimed, such relief before a 
decree was passed, they should nevertheless 
be entitled to-claim it at any time afterwards. 
It may be laudable to re-habilitate agricultu- 
rists by a compulsory scaling of their debts 
bus it could be no part of this object to 
condone, and thereby encourage, their leaches 
in the conduct of legal proceedings. On the 
otker hand, having regard to the exproprie- 
tory nature of the provisions, Courts should 
watch with-a jealous eye attempts to have 
the scope of the Act extended, under colour 
of interpretation, beyond what its terms ex- 
pressly warrant. I am therefore of opinion, 
reeding the Actas a whole, that the word 
‘decree’ in ss. 7,8 and 9 must be taken to 
refer to decrees passed before the commence- 
mient of the Act. oy 

.The petitioner’s learned Cownsel placed 
reliance upon the decision -of my learned 
brother Wadsworth, J., in Kankarazu v. 
Achutaramanarazu (1), a8 supporting his 
contention. The judgment is very brief and 
the question does not appear to have been 
fully argued and considered and my learn- 


¢ 
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ed brother. is now inclined, in the light of 
the fuller argument before us, to agree 
with the view expressed- above. In Soma- 
sundaram Chettiar v. Peria Karuppan, 
Chettiar (2), the suit was dismissed by the 
trial Court as barred by limitation but was 
‘decreed by, this Court on appeal. An appli- 
cation for scaling down the debt was made 
to this Court before the decree was drafted 
and issued, along with another application 
to stop the drafting of the decree pending 
the disposal of the former application. This 
Court held that in those circumstances the 
Judgment-debtor was entitled to have the 
debt scaled down. The broader question 
azising for decision in the present case was 
raised but the learned Judges observed that 
it was not necéssary to deal with iton the 
facts before them. This decision therefore 
does not assist the petitioner. A decision of 
the Allahabad High Court in Abdul Noor v. 
Brijmohan Saran (3), was also brought to 
our notice but it relates to the construction 
of differently worded provisions in the U. P. 
Agri. Relief Act and has no bearing on thb 
interpretation of the provisions of Mad. Act 
IV of 1938. This revision petition fails and 
is dismissed with costs. 


N.-S. Petition dismissed. 


P (1940) M W N 412; 51 L W 606; A I R 1940 Mad. 
478. i 


(3) I L R (1938) All. 308; 174 Ind. Cas, 659; AIR 
1938 All. 153; (1938) A L J 107; 1938 R D 223; 1938 A 
L R 305; 10 R A 603, 


OUDH CHIEF COURT 
Civil Revision Application No. 154 of 1939 
. April 8, 1941 : 
GHULAM HASAN, J. 
RAM DHANI AND ANOTHER—PLAINTIFFS 
— APPLIOANTS 


Versus A 
L. NAGAR MAL AND OTHERS— 


DEFENDANTS— OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), s. 151, 
0. XLI, rr. 23, 25, 27—Trial Court refusing to 
give opportunity to produce evidence—Evidence not 
sufficient for decision on point at issue—Remand by 
Appellate Court for obtaining evidence—Remand is 
under s. 151 and proper. 

AA Appellate Court’s power of renand is not cir- 
cumscribed wishin the rr. 23 and 25 of O. XLI of the 
Civil P.O. An order of remand under s. 151 would 
be a proper order, if it is made by the Appellate Court 
in a case in which the evidence on the record is not 
sufficient for a correct decision on the oint at issue, 
to obtain further evidence béfore the trial Court which 
had refused to give an opportunity to produce that 
evidence. 167 Ind. Cas. 922 (3); followed, 44 Ind. Cas. 
832 (1) and 92 Ind. Cas. 1055 (2), distinguished. 


RAM DHANI V, NAGAR MAL (OUDH) 
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C. R. App. of the order of the District 
Judge of Gonda, dated August 30, 1939, 


Mr. Mahabir Prasad Srivastava, for ‘the 
Applicants. . 


Mr. L. S. Misra, for Opposite Party Nos. 1 
to 9. 


e 

Order.—This is a revision . application 
under s. 115 of the Civil P.. C. against an 
order of the District Judge of Gonda remand- 
Ing the case to the trial Court for recording 
the evidence of a witness and for a fresh find. 
ing upon the issues after taking into consi- 
deration the said evidence. f 

The suit out of which this present applica- 


‘tion arises was one for recovery of damages 


for malicious prosecution. Issues were fram- 
ed in the case, and when the evidence of the 
plaintiffs was closed, the defendants applied 


‘for the adjournment of the case to enable 


them to examine one Pandit Badri Prasad 
as their witness. This application was 
rejected. by the trial Court. The result 
was that the suit was partly decreed. 

The defendant-opposite parties went in 
appeal to the District Judge of Gonda, and, 
in addition to challenging the decree of 
the trial Court on the merits, they objected in 
para. 7 of their grounds of appeal that the 
lower Court had erred in law in not allowing 
an opportunity for examining the appellant 
No. 3, Pandit Badri Prasad, as a witness in 
the case. - - S 

The learned District Judge was of opinion 
that the trial Court was not justified in refus- 
ing the application of the defendants-opposite 
party to examine Pandit Badri Prasad in 
the case. He consequently remanded the 
case to the trial Court for recording the evi- 
dence of Pandit Badri Prasad as the defen- 
dants witness and for coming to fresh find- 
ings on the issues after taking that evidence 
into consideration. This order of remand 
was made conditional upon payment of Rs. 25 
by the defendants to the plaintiffs. He order- 
ed the appeal to be fixed before him on 
October 13, 1939, after the findings had been 
received from the trial Court. 


‘It is against the order of remand that 
present revision application is directed. It 
has been contended on behalf of the plaintiffs- 
applicants that the order of remand was 
neither one under r. 23 norr. 25 of O. XLI of 
the Civil P. C. but the case clearly fell within 
the- purview of r. 27 of O. XLI of the Civil 
P. C. and in these circumstances the learned 
District Judge acted illegally in remanding 
the case to the trial Court for recording the 
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evidence of the witness, whereas he should 
have recorded that evidence himself unger 
the provisions of r. 27 of O. XLI of the Civil 
F. C. - Reliance has been placed m this con- 
nection oh two decisions, namely Saiyid Hida” 
Abbas w. Rahim Bahhsh, (50.L.J 139) (1) 
and V: Venkatarama Aiyer v. T. V. Sunda- 
ram Aiyar, (92 Ind. Cas. 1045) (3). 

On behalf of the pre opposite 
parties %t has. been argued that the order of 
remand was not one under r. 27 of O..XLI 
of the Civil P. C. but was under the inherent 
powers of the Court. It has also been con- 
tended that the provisions of r. 27 of O. XLI 
of the Civil P. C. are no bar tothe exercise 
by the Court of its inherent powers of remand. 
Rule 27 of O. XLI of the Civil P. C. opens 
with these words:—The parties to an appeal 
shall not be entitled to produce additional 
evidence, whether oral or documentary, in 


the Appellate Court. This shows clearly that , 


the production of additional evidence, whe- 
ther oral or documentary, is to be not be- 
fore the trial Court.but before tbe Appellate 
Court. The rule, however goes on to say: 


But if:— 

“(a) the Court from whose decree the appeal is pre- 
ferred has refused to admit evidence which ought to have 
been admitted, or 

(b) the Appellate Court requires any docunient to be 
produced or any witness to be examined to enable it 
to pronounce judgment, or for any other substantial 
cause, . 
the Appellate Court mays allow such evidence or docu- 
ment to be produced, or witness to be examined.” | 


There is no doubt that in either of the 
two cases which may arise before the Appel- 
late Court, the latter will be entitled in its 
discretion to allow the production of evidence 
or document or the examination of a witness. 
Having regard to the circumstances of the 
case, it was no doubt open to the Appellate 
Court to have acted under r. 27 (1) (a) of 
O. XLI of the Civil P. C. and recorded the 
evidence of Pandit Badri Prasad itself and 
then given its own finding upon the issues in 
the case. Instead of acting under vr. 27 (1) 
(a) the lower Appellate Court preferred to 
remand the case in its inherent powers for 
the examination of Pandit Badri Prasad by 
the trial Court and for obtaining its finding 
upon the issues in question after taking into 
consideration that evidence. In my opinion 
the course adopted by the lower Appellate 
Court was neither illegal nor unreasonable. 
Learned, Counsel on behalf of the plaintiffs- 
applicants concedes that apart from the pro- 
visions of rr. 23 and 25 ,of O. XLI of the 


(1) 5 O LJ 139;-45 Ind. Cas.'832; A IR 1918 Oudh 
70, ee 
(2) 92 Ind. Cas. 1045; (1925) M W N 48, 
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Civil P.C. an Appellate Court has amplé 
jurisdiction to remand a case. The case of 
Hira Lal Bajpai v. Sri Ram Janki, 
(19370. W. N P377) (3), may also be re- 
ferred to in support of this view. There 
is no indication on the record to show that, 
the defendants wanted to přoduce Pandit 
Badri Prashd before the lower Appellate 
Court. On the other hand, ground No. 7. of 
the memorandum. of appeal states that the 
defendants’ grievance was that the trial 
Court was not justified in refusing to give an 
opportunity to produce Pandit Badri Prasad 
and that the witness should have been exa- 
mined by the trial Court. This being the 
state of facts before, the lower Appellate 
Court, the question of examining Pandit 
Badri Prasad before the lower Appellate 
Court did not arise at all, and the @nly ques- 
tion which the lower Appellate Court was 
called upon to determine was whether the 
lower Court was justified in declining to give 
an opportunity to the defendants to “produce 
the witness or not. The lower Appellate 
Court upon a consideration of the circum- 
stances of the case came to the conclusion 
that the evidence of Pandit Badri Prasad 
should have been examined by the trial 
Court, and inthis view of the matter the 
lower Appellate Court rightly remanded the 
case presumably under its inherent powers, 
for the examination of that witness. Under 
these circumstances no question of the appli- 
cability of r. 27 of O. XLI, arose, and the 


‘decision of the learned Additional Judicial 


Conimissioner in Saiyid Fida Aba v 
Rahim Bakhsh (5 O. L. J. 139) (1), has no 
application to the facts of the present case. 
There the lower Appellate Court had re- 
manded the suit for rehearing ab initio 
under the provisions of O. XLI, r. 23 of the 
Civil P. ©. Under the provisions of O. XLI, 
T. 23 in a case where the trial Court had 
refused to record certain evidence, which the 
lower Appellate Court considered ought to 
have been recorded by him: It was held 
that the provisions of O.- XLI, r: 23 had no 
application to such a case though the lower 
Appellate Court could utilise the ‘provisions 
of O. XLI, r. 27, in any manner which 
appeared proper. In the present case the 
order was not made under r. 23 of O. XLI, 
of the Civil P. C. under any mistaken appre- 
hension of law, and having regard- to the 
trend of the order, it seems to me that the 
lower Appellate Court acted under s. 151 of 
the Ciyil P. ©. in directing the trial Court 


. (3) 1937 OWN 3773. 167 Ind. Cas. 922; 198370 L 
R 179; 9 R O 416; A TR 1937 Ondh 338. 
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to record the evidence of Pandit Badri 
Prasad. 
In V. Venkatarama Aiyar v. T. V. Sunda- 
ram Aiyar, (92 Ind. Cas. 1045) (2), the Sub- 
ordinate Judge had remanded the casee 
while he had directed the trial Court to re-try 
-only Issues Nos. 5 and 6. All that the 
learned Judges of the Madras [High ` Court 
laid down was that this order was without 
jurisdiction and that the proper course for 
the Subordinate Judge was to direct the 
trial Court to take further evidence he 
wished and submit it to his Court, where- 
upon he would record his own finding. In 
the present case there is only one principal 
issue, namely, whether the complaint of 
dèfendants was false, malicious aud with- 
out any responsible and probable cause. The 
second isgue merely relates to the quantum 
of damages. If the first issue is found in the 
affirmative, the second issue will necessarily 
arise for decision, but if the issue is found 
in the negative, the question of damages will 
not arise at all, although the Court will no 
doubt give a finding on both the issues. | 

_ In Hira Lal Bajpai v. Sri Ram Janki, 
eee O. W. N. 377) (8), it was observed 

a 
“it cannot be laid down that an Appellate Court has 


no power to remand a case to the trial Court unless 
the case falls strictly within the purview of r. 23 or 


r. 250f O. XLI, Civil P. C. rr. 23and 25 of O. XLI, - 


Civil P. O. do not make provision to meet the conting- 
ency where the evidence on the record is not considered 
sufficient by the Appellate Court for a correct decision 
on the point in issue. Where, however, there is no 
reason to think that the parties did not get an opportun- 
ity of producing all the evidence that they desired to 
produce before the trial Judge, order of remand is not 
a very proper order.” 


This decision is an authority for two pro- 
positions firstly that an Appellate Court's 
power of remand is not circumscribed within 
the rr. 23 and 25 of O. XLI, of the Civil P. C. 
and secondly that an order of remand under 
s. 151 would be a proper order, if it is made 
by the Appelate Court in a casein which the 
evidence on the record is not sufficient for 
a correct decision on the point at issue, to 
obtain further evidence before the trial Court 
which had refused to give an opportunity to 
produce that evidence. The order of remand 
passed by the lower Appellate Court dis- 
closes no illegality which vitiates the said 
order and renders it liable to interference 
under s. 115 of the Civil P. C. 


On the merits also the plaintiffs-applicants 
can have no legitimate ground for com- 
plaint. After Pandit Badri Prasad has been 
‘examined before the trial Court, the trial 
Court will be in a position to record its own 


findings after a consideration of that evidence 
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and return those findings to the lower 
Appellate Court, which will have a right to 


emamine those findings in the light of the 
fresh evidence. It seems to me clear fhat 


„the order tlirecting the trial Court to- record 


the evidence of Pandit Badri Prasad instead 
of taking his evidence ‘itself has caused no 
prejudice io the plaintiffs-applicants and in 
any event the order of remand was eminent- 
ly just and reasonable upon the merits. y 

The application, therefore, fails artd is dis- 
missed with costs. . é 

S. Application dismissed. 





- MADRAS HIGH COURT | 

Civil Revision Petition No. 903 of 1940 

: August 16, 1940 

WADSWORTH, J. 
KANNABHIRAN PILLAI—PETITIONER 
versus 
GOVINDASWAMI PILLAI— RESPONDENT 

Mardras Agriculturists Relief Act IV of 1938)— 
Appellate Court's decree declaring liability for first 
time—No written application raising plea for relief 
under Act before’ Appellate Court—Proper procedure 
—S.19—Applicability, to decree passed after Act. 

When a liability is being declared in the Appellate 
Court’s decree for the first time and a plea is open to 
the defendants under the Act there should be a written 
application raising this plea before the Appellate Court 
and on such application the Appellate Court should 
either give its own decision or reservein its dercee the 
right to have the matter decided by the Court below. 

Tt is doubtful whether an order reserving a plea 
under the Mad. Agri. Relief Act for subsequent ad- 
judication should be passed in the absence of an 
express prayer for the benefits of the Act. But the 
irregularity, if irregularity it be, should not deprive 


the defendants of their remedy when both parties have 
-treated the order as binding upon them : 58 Ind. Cas. 


806 (2), and 48 Ind. Cas. 611 (3), referred to. . 
Section 19, has no application to a decree passed 

after the Act came into force, Motam Kotayya v. Sin- 

gampalli*V enkata Punnayya (D), followed. - 


Messrs. A. V. Viswanatha Sastri and S 
Amudachari, for the Petitioner. 


Mr. K. V. Srinivasa Aiyar, for the Res- 
pondent. 


Order.—This revision petition raises the 
question of the proper procedure in a matter 
arising under Mad. Act, IV of 1988. The 
present petitioner was a defendant in a suit 
which was dismissed on November 30, 1937, 
that is to say, before the Act came into 
force. There was an appeal by the plaintiff 
and the Appellate Court after Act IV of 
1938 came into force reversed the decision of 
the lower Court and gave a decree. The 
last sentence of the judgment of the Appel- 


late Court is as follows : 
“This judgment will not preclude the defendants 
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from applying tosthe lower Court for scaling down 
the debt under the provisions of Mad. Act IV of 1938 
if they are entitled to have such relief.” 


| It.is common ground that no formal 4p- 
plication under Mad. Act IV of 1938 was 
before’ the learned «Judge when he disposed 
of the appeal. It is nót clear whether any 
oral fepresentation*was made at the time of 
passing judgment that the defendants’ rights 
‘under Act IV should be reserved. But it 
seems to me probable that something must 
have been said to cause the learned Judge to 
make this reservation in his judgment. 
After the pronouncement of this judgment 


a decree was drawnup which contains no’ 


provision for a reservation such as the judg- 
ment contains. Thereafter the present peti- 
tioner applied to the trial Court to scale 
down the Appellate Court’s decree under 
s. 19 of Act IV. At the time when this 
application was made there was a good deal 
of difference of opinion on the question whe- 
ther a decree passed after the Act came 
into force could be scaled down. That doubt 
has, I hope, been finally set at rest by our 
decision reported in Motam Kotayya v. 
Singampalli Venkata Punnayya (1). In the 
light of that decision, it must be held that 
the application to the lower Court to scale 
down the Appellate Court’s decree under 
s. 19 was not the proper procedure. At the 
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be entitled under Act IV of 1938 this order 
binds both partiés and cannot be treated as 
void merely by reason-of an alleged irregu- 
larity. I would, however, observe that, 
ethough no procedure has been laid down in 
‘the Act, in a case of this kind when a 


_ liability is being declared in the Appellate: 


Court’s degree for the first time’and a plea 
is open to the defendants under Mad. Act IV 
of 1938 there should be a written application 
raising this plea before the Appellate Court 
and on such application the Appellate Court 
should either give its own decision or reserve 
in its decree the right to‘ have the matter 
decided by the Court. 

On the facts of the present case it seems 
to me clear that the Court below could not 
proceed with the enquiry under Act IV of 
1938 in the face of the Appellate Court’s 
decree which makes no provision therefor. 
The proper procedure therefore appears to 
be for the petitioner to apply to the Appel- 
late Court to have the decree brought in 
accordance with the judgment by embody- 
ipg therein a direction to the trial Court to 

eal with the application for relief under 
Act IV of 1938 and amend the decree accord- 
ing to its decision. If and when the peti- 
tioner makes such an application to the 
Appellate Court it will of course be open to 


same time it does not seem equitable merely’ the respondent to urge any objections which 


because the petitioner has adopted a wrong 
procedure and has ‘not understood what is 
the right procedure to leave him without a 
remedy if a legal remedy is open to him. 
Now itis doubtful whether the order of 
the Subordinate Judge reserving a plea 
-under Act IV of 1938 for subsequent adjudi- 
cation should have been passed in the 
absence of an express prayer for the benefits 
of the Act. Assuming, however, that the 
Judge had the intention or reserving a plea 
which was open to the defendants and 
which would have been’ taken in writin 
had the necessity therefor been made plain, 
the irregularity, if irregularity it be, should 
not deprive the defendants of their remedy 
when both parties have treated the order of 
the Subordinate Judge as binding upon 
them : vide Hridey Nath v. Ramachandra 
(2) and Tuljaram Rao v. Gopala Iyer (3). 
The Subordinate Judge having granted the 
defendants leave to raise in the trial Court 


the question of the relief to which they may 
(1) 52 L W 176; 194 I.d. Cas. 753; (1940) 2 ML J 
202; (1940) M WN 809; A I R 1940 Mad. 910;I LR 
(1940) Mad. 1023. 
(2) 48 C 138; 58 Ind. Cas. 80G AIR 1921 Cal. 34; 
3I CL J 482; 240 WN 793 (F. B. A 
(3) 32 M L J 434; 40 Ind. Cas. 611; A IR 1918 Mad: 
“1098; (1917) MW N 234; 21 M L T 299, 


may be available to him to the amendment 
of the decree. Should the Appellate Court 
carry out the desired amendment, the peti- 
tioner will then be at liberty to apply to 
the trial Court—not under s. 19 which- 
really has no application to a decree passed 
after the Act came into force—but under 
ss. 8and 9 as in a pending litigation, the 
matter having been reserved in the appeal 
for separate disposal. The revision petition 
against the order of the District Munsif 
must be dismissed, his order being correct on 
the frame of the petition, though he might 
perhaps have given to the petitioner some 
guidance as to the course which he should 
follow. In the circumstances, I make no 
order as to costs. 


N.-9. Petition dismissed. 
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SIND CHIEF COURT .. 
Criminal Revision Application No. 238 
mi of 1940 i | 
October 3, 1940 
š Davis, C. J. AND TYABJI, J. ° 
BHAIRO MURID JAGIRANI-—-AccusED 
: f ; —APPLICANT 

° versus 


i EMPEROR— OPPOSITE PARTY f 
Penal Code (Act XLV of 1860), s. 99—Constable 
not having power to arrest trying to arrest person 
and meeting with resistance by third person—S. 99, if 
applies—Criminal trial—Revision—Error of law re- 
sulting in sentence of six months—Interference. . 
- While the protection ofs. 99, I. P. O., extends to 
acts that are not strictly justifiable by law, it does not 
extend to acts which are ultra vires and have no 
legal basis. The section applies indeed to a case 
where an official has done wrongly what he. might 
have done rightly but not to cases where the act 
could not have been done rightly at all by the official 
concerned. ° ae 
Consequently where a Police constable could not 
have rightly exercised the authority he did in arrest- 
ing a person unless he had promoted himself to bean 
officer in charge of a Police Station or to the rank ofa 
, Sub-Inspector, there is no legal basis to his action and 
if the constable is met with resistance by third person 
s. 99 cannot protect his action. e 
Where there has bean,aclear error in law resulting 
in a sentence of six months’ rigorous imprisonment 
upon the applicant, the High Court should interfere in 
revision. ` ° : . 


Cr. R. App. to revise the judgment of the 
Additional Sessions Judge, Sukkur, dated 
June 29, 1940. : 


Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. - 


Davis, C. J.—This isan application from 
jail by one Bhairo, son of Murid Jagirani, 
who has been sentenced for an offence under 
s. 323, I. P. C., to six months rigorous 
imprisonment, and prays to this Court that 
either his sentence should be quashed or that 
it should be ordered to run concurrently 
with the sentence imposed upon him for an 
offence under s. 19-H, Arms-Act. The two 
offences of which he has been convicted are 
part of the same transaction. We think 
that the conviction under s. 323, I. P. C., 
cannot be sustained, for the learned Addi- 
tional Sessions Judge has not sufficiently 
considered the provisions of s. 99, I. P.C. 
He states that the appellant had no right 
of private defence against the Police constable 

ulam Hussain who had apparently acted 
in good faith under colour of his office in 
apprehending one Amil Jagirani, to whose 
assistance the appellant had gone and in 
whose defence simple hurt was caused: to the 
Police constable Ghulam Hussain ‘who, the 
learned Judge found, had without lawful 


authority arrested: him: : - é 
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It appears that while Head’ Constable Dodo 
Khan and the Police constable Ghulam 
Hussain and Police constable Hamidali, were 
returning from the village of Jagiranis where 
they. had*gone to investigate a case they 
heard-.a gunshot not far from the road. 
They went. to investigate and found the 
appellant eBhairo, one Amil J agirani and: 
another person. Bhairo hada gun in his 
hand; Amil Jagirani was in the act of killing a 
partridge which it appeared Bhairo Rad shot. 
Amil Jagirani, it is said, was absconding 
after committing an offence under the Cri- 
minal Tribes Act. Police constable Ghulam 
Hussain caught hold of him, while Dodo 
Khan and Police constable Hamidali went 
in pursuit of the appellant Bhairo and his 
other companion. In the meantime Amil 
Jagirani raised cries for help, and the appel- 
lant Bhairo returned and came to release 
Amil. Jagirani from arrest at the hands 


“of Ghulam Hussain, and he struck Ghulam 


Hussain with the butt of his gun and res- 
cued Amil Jagirani who ran away; but the 
appellant, was pursued and overtaken by 
Head Constable Dodo Khan and Police con- 
stable Hamidali. : 
The appellant was convicted of an offence 
under s. 19-E, Arms Act, and also of offences 
under ss. 225 and 332, I. P. C., and.sen- 
tenced to-three months rigorous imprison- 
ment for the offence unders. 225, 1. P.C., 
and 8 months rigorous. imprisonment for 
the offence under s. 332, I. P.C., and he 
appealed to.the Sessions Court against these 
convictions and the learned Additional Ses- 
sions Judge set aside the conviction under 
s. 225, I. P. C., altered the conviction under 
s. 332, I. P. C., to one under s. 323, I. P. Gy 
finding, we think rightly, that Ghulam 
Hussain had no right to arrestAmil Jagirani 
and therefore. the appellant was entitled to 
free Amil Jagirani from the wrongful con- 
finement in which a Police constable was 
holding him.- The learned Judge came to 
this conclusion because s. 22 (3), Criminal Tri- 
bes Act, only authorizes an officer in charge 
ofa Police Station or a Police Officer not 
below the rank of a Sub-Inspector to arrest: 
any person who is reasqnably-suspected of 
having committed an offence made punish- 
able under -the section.. Ghulam Hussain. 
Police constable was not an officer in charge 
of a Police Station nor was he a Sub-Inspector 
of Police; he had therefore no jurisdiction, 
at all to arrest Amil Jagirani. Therefore, 
when Ghulam Hussain arrested Amil Jagi- 
rani he was not acting in the exercise of 
a lawful authority.. . Resistance in which 
hurt was caused to him by-the appellant was 


160 i 


resistance to the exercise by him of an 
unlawful authority and was not an offence 
under s. 332, I. P. C., neither was an offence 
under s. 225, I. P. O., committed, for the 
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I. P. C., is a question of fact to be decided 
in each case. 2 

We think therefore that s.:99, I. P. C., 
does not apply to this case. We think there- 


resistance offered to the apprehensitn of Amil, fore the appellant had a right of private 


Jagirani “by the appellant was not resistance 
to a lawful apprehension but to an unlawful 
apprehension. ? 


. e 

Nevertheless while the learned Additional 
Sessions Judge held that the Police constable 
was not entitled to the protection of these two 
particular sections, he held he was entitled 
to the protection of s.-99, T.-P. C., though the 
learned Judge has not referred to this section 
nor has he quoted it, stating merely that the 
Police constable was acting in good faith 
under colour of his office. But that statement 
does not correctly represent the section. The 
section contains at the end of its first 
paragraph certain significant words and they 
are these; ‘“‘......... though that act may not 
be strictly justifiable by law.” The inference 
from these words is that while the protection 
of the section extends to acts that are not 
strictly justifiable by law, it does not extend 
to acts which are ultra vires and have no 
legal basis. The section applies indeed to 
a case where an official has done wrongly 
what he might have done -rightly - but not 
to cases where the act could not ‘have 
been done rightly at all by the official con- 
cerned. - - 


In this case the Police constable Ghulam 
Hussain could not have rightly exercised 
the authority he did in arresting Amil 
Jagirani unless he had promoted himself to 
“be an officer in charge of a Police Station or 
to the rank of a Sub-Inspector. There was 
therefore no legal basis to his action. We 
do not think therefore it can be said that 
his act was nothing more than an act nct 
strictly justifiable by law within the mean- 
ing of s. 99, I. P. C. If for instance, Ghulam 
Hussain had been an officer in charge of a 
Police Station or had been a Sub-Inspector 
of Police and some mistake had occurred as 
to the offence under the Criminal Tribes 
Act which Amil Jagirani had committed, so 
that it could not fall within the provisions 
of s. 22, Criminal* Tribes Act, it might be 
said that s. 99, I. P. C., applied, for a Police 
Officer in charge of a Police Station ora 
Sub-Inspector may arrest without warrant 
under the section for an offence made punish- 
able under the section even though that 
offence is not a cognizable offence. But this 
Police constable had no power to arrest under 
that section at all. Whether an act does or 
does not fall within the provisions of s. 99, 


defence on behalf of Amil Jagirani when he 
released him from what was an unlawful- 
confinement, or restraint, a conffhement or 
restraint which had no basis in law at all, 
and as he did not cause more hurt than was 
necessary, we do not see how the conviction 
under s. 323, I. P. C., can be sustained. We 
appreciate the fact that we are dealing with 
this case in revision. But where there has 
been, as we think in this case, a clear error 
in law resulting in a sentence of six months’ 
rigorous imprisonment upon the applicant, 
we think we should interfere. We therefore 
allow this revision application frong jail and 
set aside the conviction and sentence under 
s. 323, I. P.C. The applicant will then be 
left to serve his sentence under s. 19-E of the 
Arms Act. 
D. Application allowed. 





MADRAS HIGH COURT 
Second Appeal No. 640 of 1936 
October 27, 1939 - 
HORWILL, J. 
KOWTHA SURYANARAYANA RAO— 
_APPELLANT ' 


VETSUS 
PATIBANDLA SUBRAHMANYAM 
AND OTHERS—RESPONDENTS 

Society—Acts of management within powers of socie- 
ty—Dispute between its individual members and those 
responsible for its management, if can be decided by 
Civil Court—Civil Court, when can assume jurisdic- 
tion—Association—Association maintained not merely 
by subscription of members but by donations is not 
club— Member, when can sue management, stated. 

It is a well-established principle that, provided that 
the acts of the management are within the powers of 
the society itself, any dispute between individual 
members of the society and those responsible for its 
management must be decided by the machinery pro- 
vided by the rules and not in a Court of law, It is 
only when an act is ultra vires the society thata mem- 
ber is entitled to come to a Civil Court and have the 
act of the management which is ulzra vires declared to 
be void. 

Where an Association is maintained not by mere 
subscriptions from its members but by donations; it is 
not a club. A member of an association cannot sue the 
management because it does some act of which he gis- 
approves, provided of course that he is not personally 
damnified by expulsion or punishment or by loss to 
property of which he may bea joint owner. 


S. A. against the decree of the Sub-Judge, 
Bezwada, in A. S. No. 36 of 1935. 

Messrs. S. Parthasarathy and V. K 
Thiruvenkatachari, for the Appellant. 
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Messrs. G. Lakhmanna and ` G. Chandra- 
sekhara Sastri, for the Respondents. | 

Judgment.—The plaintiffs are five mem- 
bers of an Association called the Ram Mohan 
Roy Free Library and Reading Room Asse- 
ciation, which was registered in 1914 under 
` the Societies Registration Act XXI of 1860. 
Defendants Nos. 1 to 9 are thee members of 
the managing committee of that Association 
and defendant No. 10 is a person who accord- 
ing to the findings of the lower Appellate 
Court, has given an unconditional gift of 
‘an upstairs room erected above the original 
premises of the Association. The managing 
committee has permitted defendant No. 10 
o have embedded in three walls plates with 
the: name ‘“Kowtha Suryanarayana Rao 
Public Hall” engraved. The plaintiffs have 
brought éhis suit to restrainthe defendants 
from affixing plates of cast letters of this 
description or any other ‘letters either cast 
or written or of any kind except those bear- 
ing the words, Ram Mohan Roy. 
.. It is argued not only that the managing 
committee acted ultra vires in permitting 
defendant No. 10 to place plates with this 
inscription on the walls of the upstair room; 
but that the grant of Such permission was 
ultra vires of*the ‘association itself. This 
last contention seems’so ludicrous as not to 
need any argument to refute it. There is 
certainly nothing’in the rules which prevents 
the association from ‘naming any hall or 
room in any manner it pleases; and the giv- 
ing of a particular name cannot be in con- 
travention of any rules of the association 
relating to the aims and objects of the society. 
If, as defendant’ No. 10 alleged in his written 
statement, his gift had been subject to con- 
ditions, it might well be argued that those 
conditions were not in consonance with the 
objects of the association; but with that 
case of defendant No. 10 we are not con- 
cerned, in view of the findings of the lower 
Appellate Court that the gift was uncondi- 
tional. It is a well-established principle that 
provided that the acts of the management 
are within the powers of the society itself, 
any dispute between individual members 
of the society and those responsible for its 
management must be decided by the machi- 
nery provided by the rules and not in a 
Coartoflaw. Ifdisgruntled members were 
allowed to air their domestic grievances in 
Court, orderly management of the affairs 
of societies and corporations would be im- 
possible. If the society asa whole does not 
approve of the acts of its management, it has 
every power by summoning a general meet- 
ing and passing a resolution ‘to correct and 


DAU BHAIROPRASAD V. JUGALPRASAD (NAG,) 


761 


control the-acts of the management. In the 
suit society the’ acts of the managing com- 
ntittee are subject to the control of the 
general gqommittee of which every member 
of the society is a member. Itis only when 


‘an act is ultra vires the society that a mem- 


ber is entitled to come toa Civil Court and 


-have the «act of the management which is 


ultra vires declared to be void. . 
The Courts below seem to have,come to 
their conclusions on the assumption that 
this Ram Mohan Roy Free Library and 
Reading Room Association was a members’ 
club; but it is clear ‘that the Association is 
maintained not by mere subscriptions from 
its members but ‘by donations; and it is 
therefore difficult to see how it can bea club. 
However, for the purposes of this appeal, it 
is immaterial whether the society is a club 
or not; for: even a member of a club cannot 
sue the management because it does some 
act of which he disapproves, provided of 
course that he is not personally damnified 
by expulsion or punishment or by loss to 
property of which he may be a joint owner. 
The decisions of the Courts below are ‘there- 
fore, wrong; and the matter in dispute being 
one that should be decided by the Associa- 
tion itself, the suit has to be dismissed. In 
order that the gift ofthis room and the in- 
scriptions on it should not cause further 
disharmony between the members of the 
Association, defendant “No. 10 is willing to 
delete the word “public” from the inscrip- 
tions. He undertakes through his Advyo- 
cate to do this within three months of this 
date. As defendant No. 10 has given this 
undertaking, this appeal is allowed and the 
suit dismissed. The plaintiffs will pay the 
costs of defendant No. 10 in this Court only. 
Leave refused. 


N.-S. Appeal allowed. 


NAGPUR HIGH COURT 
Second Appeal No. 508 of 1938 
July 24, 1940 
STONE, C. J. AND Boss, J. 
DAU BHAIROPRASAD AND oTHERS—- 
PLAINTIFFS— APPELLANTS 
versus 
JUGALPRASAD AND oTHERS—DEFENDANTS 
— RESPONDENTS 
Deéd—Construction—Value of case law—Transfer 
of Property Act (IV of 1882), s. 100—Charge in India, 
whether same as charge in England— Interest in pro- 
perty, if should be created under Indian law—Deed 
held created charge. f 
In a matter. turning on the construction of a docu- 
ment cases are not very. helpful except to clear one’s 
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-mind as to the essence of the transaction which the 
„agreement is said to effect. [p. 762, col. 2.] 

Charge in India cannot usefully be compared vith a 
` charge; legal or equitable, in England because in In lia 
' such? a charge is defined by statute. ‘What, is essential 


-is that immovable property must be made a security. Agreement. 


for the payment of money in susha way that the tran- 
“saction dees not amount t® a mortgage in the Indian 
law sense. In that sense a mortgage isa transfer of 
an interest in .specific immovable propert? for the pur- 
posg of securing money. .Of course if the transaction 
falls within s. 58 it is outside s. 100, So a charge is 
something ther than a transfer of an interest in specific 
immovable property. It is not a question whether there 
-is an expression of an intention to create an interest 
but whether on its true construction, the document 
makes immovable property security for the payment 
of money. [ibid.] i 4 

[Case-law discussed.] = 

One J by a document admitted liability. In respect 
of this liability he undertook to execute a charge bond 
over a specified share and rights in a village together 
with the sir land. He further undertook to get sanc- 
tion for the transfer of sir and not to assign certain 
property until the above were carried out: 

eld, -that the only possible purpose of the last 

undertaking was to segregate the property so that 
it would be answerable in the hands of J should he 
fail to give the charge bond, and that made this pro- 
perty a security for the payment of money. Thus a 
charge was created by thedeed. .[p. 764, col. 2.] 


S. A. from appellate decree of the Court 
of the* Additional District Judge, Raipur, 
dated April 22, 1938. : 


- Mr. M. R. Bobde with Mr. R.G. Rao, for 
the Appellants. 
Rai Bahadur M. B. Kinkhede, and Rai 
een D.N. Choudhari, for the Respon- 
ents. $ 


Judgment.—This appeal raises a question 
under s. 100, T. P. Act. It is concerned with 
the construction of Ex. P-1. Does that docu- 
ment, which was duly registered, create a 
charge ? 


Essentially by that document one 4 -admits 
liability. In respect of that liability he 
undertakes to execute a charge bond over a 
specified share and rights in a village called 
Nawagaon together with the sir land. 

Sir land being involved there can, under 
the law applicable in the Central Provinces, 
be no effective transfer without the sanction 
of a certain administrative officer. 

Accordingly the next undertaking is that 
J will obtain the necessary sanction. That 
is followed’ by a promise to execute the 
above mentioned charge bond within a 
month of obtaining sanction. The charge 
bond is to be registered. A 

Then the agreement in question pro- 
vides:— ` f 4 

“Unless (until) the writing antl the registration- have 
been effected -with respect to mouza Nawagaon, sir 


land and housés according to- the : terms laid! down 
above, I will not assign in -any way to anybody, my 
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decree obtained from the Court of the Judicial Commis- 
sioner (Nagpur) in Cases Nos. 16 and 34 of 1929 nor 
will I transfer any property whatsoever, which I have 


“acquired from the said Court by virtue of the decree. 


And I will fully abide myself with the terms of the 
If I act in contravention of any term 
whatsoever, the said creditors will be at liberty to file 
a suit immediately against me in respect of their claim . 
and recover their amount due, by attachment and sale 
of my entire property which I have described above. 
I will further stipulate in the charge bond that in case 
the entire claim of the creditors is not satisfied by 
attachment and sale of the property that will be laid 


‘down in the charge bond, they will be entitled to 


recover their remaining claim from my any other pro- 
perty, movable or immovable, which they may desire. 


The sanction was never sought; the charge 
bond” was never given. Does: the above 
create a charge separate from the charge 
that was going to be created by the charge 
bond ? i f mee k 

A large number of cases have-baen cited 
before us by each side but ina matter such 
as the present turning on the construction of 
a document. cases are not very helpful except 
to clear one’s mind as to the essence of the 
transaction which the agreement is said to 
effect. : 

There is little doubt what a charge (when 
within s. 100 of the T. P. Act) is in India. 
It cannot usefully be compared with a 
charge, legal or equitable, in England be- 
cause in India such a charge is defined by 
statute. . : 

Section 100 of the T. P. Act provides that 

“Where immovable property of one person is by act 
of parties or operation of law made security for the 

ayment of money to another, and the transaction 


oes not amount to a mortgage, the latter person is 
said to have a charge on the property.” 


What is essential is that immovable pro. 
perty must be made a security for the pay- 
ment of money in such a way that the tran- 
saction does not amount to-a mortgage in the 
Indian law sense. Now in that sense a mort- 
gage is a transfer of an interest in specific 
immovable. property for the purpose of seciir- 
ing (various things which include ‘the pay- 
ment of money). Sees. 58, T. P. Act. 

Of course ifthe transaction falls- within 
s. 98 it is outside s. 100. So a charge is 
something other than a transfer of an inter- 
est in specific immovable property. 


Khajah Solehman Quadir v. Salimuila 
Bahadur (1), gives an example of a charge. | 
Settlement of Blackacre to certain uses with 
direction to pay out of income certgin periodic 
and ascertained sums to X. No interest in 
Blackacre is transferred but Blackacre is, so 
to speak, segregated, so as to make it secur- 

(1) 49 C 820 *(635. 836); 69 Ind, Cas. 138; A I R 
1922 P C 107; 31M L T79;4U P LR (OC) 70; 43 | 
M LJ 385, 24 Bom. LR 1257; 27 C W- N 101; 91 A 
LJ1;,37 OLJ 56,491 A153(PC).- © --- ani 
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ity for the payment to X of the indicated 
sums. Anybody buying Blackacre. or an 
interest in Blackacre with knowledge of the 
charge would be bound by it. It will be 
seen that there the charge arises out of & 
transaction that belongs to the law of trusts 
' rather than to conveyance or contract. ` 7 

In Aditya Prasad v. Ram Ratan Lal (2) 
the Privy Council applying the provisions of 
the T. P. Act, as expressing the principle of 
equity, justice and good conscience to a 
transaction of 1881 expressed the following 
opinion at p. 868%: > JAN 

“Tt appears to them clear............ that the parties 
intended that the original village should remain in the 
possession of the mortgagees until the second debt was 
paid off, and intended, therefore, that the property 
Should be security for the debt.” * 


Cases relating to debentures, at any rate 
where, as in Imperial Bank of India v. 
Bengal National Bank (3), they turn on cir- 
cumstances quite outside the present case, 
‘are not helpful. So cases like Sundarlal v. 
‘Ramjilal (4), do not assist. : The facts there 
are complicated but narrow down to this: 
If. A has two villages X and Y and he 
keeps one (X) and hands one (Y) to B to 
enjoy. on terms that B has the revenue and 
A pays the Govt.- revenue, has B a charge 
over Xin order tosecure the payment of 
Govt. revenue to A on Y? The answer 
was, of course, no. .It was pointed out that 
ae obligations to B were purely contrac- 
tual : BAe) Se ae et 
ANAN there isnot a word (in the award under con- 
sideration which resulted in the above arrangement) to 
suggest that (A) agreed to the creation of a ‘charge’ 
on his estate (X) or to hypothecate it for the revenue 
of (Y) granted to (B).”’ : 

Makbul Ali v. Ali Ahmad (5), which was 
relied on by the respondent for the proposi- 
tion that-no charge can be created by im- 
plication (the observations in Kuttiumma v. 
Madhava Menon (6), being relied on) is not 
a very clear case and is concerned with 
quite different facts from the present. It 
does not purport to decide that before one 
can hold.that a document on its proper con- 
struction creates a charge it must be express- 

(2) 5 Luck. 365; 123 Ind. Cas. 191;A I R 1930P © 
176; 57 I A 173; Ind. Rul. (1930) P O 175; (19380) AL 
» 616; 34 C W N 625:520L J 49; 32L W 14;70 W 
N 700; 59M L J 342'(P ©). | i 

(8) 59 C 377; 134 Ind. Cas. 651; A I R 1931 P O 245; 
58 I A 323; 35 CW N 1034; 540C L J 117; (193) A L 

J %04; (1931) M W N 910; 33 Bom. L R 1338; 34 L 
W 569; 61 M*L J 589; Ind. Rul. (1931) P C 299 (PO. 

(4) 24 C W N 929; 76 Ind. Cas. 680; A I R 1920 
PC 16; 47 O 932; 47 L A 149; 16 NL R 114; (1920) 
MW N 441; 2 UP L R(PO) 109; 28 M LT 319 


œe O. e 
(5) 400 514;-18 Ind. Cas. 80. 
(6) 11 ML J 186. 


*Page of 5 Luck.—(Ed.] - 
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ly stated that a charge is created. No one- 
doubts that before there can be a charge so: 
cfeated the document must operate to: make 
immovable property security for’ the ‘pay- 
ment of money. What we are eoncerned: 
with in this case is whether this document 
on its true construction has that effect. 

In Sivanna v. Venkatakrishna (7), the 
clause that was being construed was “until 
the said amount is paid (Blackacre) should not. 
be dealt with by the 1st and 2nd defendants 
in any manner.” That clause appeared in 
a compromise decree. The Court observed: 

“The promise contained in the compromise“ not to- 
alienate the property to third persons with (out) the 
payment of the plaintiffs’ debt is only a covenant not 
to create any interest in it in favour of others. There- 
is no expression of an intention to create an interest in. 
the plaintiffs’ favour.” | 

It will be noted that if the transaction 
amounted to a transfer of an interest it 
would not be a charge but a mortgage. We, 
with respect, consider, therefore, that it 1s 
not a question whether there is an expres- 
sion of an intention to create-an interest but. 
whether, on its true construction, the docu- 
ment makes immovable property security 
for the payment of money. The learned 
Judges in Sivanna v. Venkatakrishna (7) 
rely on Gunoo Singh v. Latafut Hussain (8);. 
as deciding that a covenant not to alienate 
“was regarded as insufficient to create a 
charge”. Their Lordships could hardly have. 
referred to Gunoo Singh v. Latafut Hussain 
(8), which decides that such a covenant does 
not amount to a mortgage. 

Nevertheless in Rangampudi v. Venkates-. 
warin (9), a decision to. which one of us. 
(Stone, C. J.) was a party, Sivanna v. Ven-- 
katakrishna (7), was cited with approval. 
Rangampudi v. Venkateswarin (9), is dis-- 
tinguiskable from the present case. It was. 
concerned with registration. There were 
also questions about- admitting -further evl- 
dence. The evidence sought to be introduced. 
was a letter addressed to a bank by the def- 
endant’s father undertaking not to alienate 
certain properties. At the date of the letter: 
there was no money payable to the bank 
which commenced its advances some time- 
later. It was held that ethe letter did not. 
amount to a charge, and following Imperial 
Bank of India v. Bengal National Bank: 
(10), on appeal to Privy Council Imperial 


(7) 24 ML J 474; 19. Ind. Cas, 478;(1913)M W N 


Lo i 
$) 3 C 336; 1 CL R91. . 

: D I R 1934 Mad. 713;-152 Ind, Cas. 772; 40 L W 

NT R OAO: 131 Ind. Cas. 689; A IR 1931 Cal. 223; 

: (10) 5 : nd. Cas. 689; x z 
GE 269; Ind. Rul: (1931) Cal.. 

481, EAS 


764. 


Bank of India °v. Bengal National Bank 
(3), that effectively to create a charge it 
would have to be registered. It was also 
observed: “We agree with the decision in 
Sivanna y. Venkatakrishna (7).” 

Sivanna v. Venkatakréshna (T), was dis- 
sented from in Nara’ Das v. Murlidhar 
on ‘which follows Jawahir Lal velndomati 
(12), 


Asin Imperial Bank of India v. Bengal 
Nationa? Bank (10) so in Narain Das v. 
Murlidhar (11), it was stressed that the law 
‘does not prescribe any particular form of 
words as necessary to create a charge. The 
determination of the question in all such 
‘cases rests upon the intention to make the 
particular property a security for the pay- 
ment of money. ` 


We do not find that the other cases cited 
‘before us are very helpful. The learned 
Judge has referred to Madho Misser v. Sidh 
Binaik Upadhya (13), (and the appellants 
have cited Murat Singh v. Pheku Singh (14), 
‘as being a case dissenting from Madho 
Misser v. Sidh- Binaik Upadhya . (13) ). 
‘What Madho ‘Misser v. Sidh Binaik 
Upadhya (13), decides is that the document 
‘to effect a charge must effect it at once and 
notin futuro. Assuming for the sake of 
‘argument that that is so (it is not very 
obvious why) no one doubts that if the part 
‘of this document under consideration creates 
a charge at all it creates itat once. The 
‘argument before the lower Court doubtless 
was that as J had agreed to give a charge 
‘bond and do this and that the charge did 
mot operate at once. In our opinion the 
undertaking, which either does or- does not 
‘amount. to a charge, was an undertaking 
binding from the moment the document was 
executed. - 5 

Without going so far as to say that a mere 
‘bare undertaking not to alienate property 
necessarily creates a charge we are clearly 
‘of the opinion that this document creates a 
‘charge. It has been urged that this might 
be so had the passage above quoted (ended ?) 
at “with the terms of the agreement.” But 
it goes on to describe what is to happen if J 
fails to carry out his promises. -That, it is 
urged, imposes the sanction and that is the 
“only sanction. We donot think so. Anybody 
reading this document would know— . 


(11) AIR 1929 Oudh 539; 121 Ind. Cas. 81: 6 O 
WON 903. ; ; 
(12) 36 A 201; 22 Ind. Cas. 973; A I R 1914 All. 187; 
2A LJ 290. Ta 
(13) 14 0 687. 


._ (14) 7 Pat. 584; 110 Ind. Cas, 526; A 
-587; 9 P LT 743. 
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(1) that J had undertaken to give a charge 
bond, h 

(2) that J had undertaken to get sanction 
for the transfer of sir, : 

e ° (3) that J had undertaken not to assign 
certain property until the above were carried 
out. i -> : 

In our opinion: the only possiblé purpose 
of the last undertaking was to segregate this 
property so that it would be answerable in 
the hands of J should he fail to give the 
charge bond, and that we think makes this 
property a security for the payment of 
money. | 

The appeal is accordingly allowed with 
costs. The decree will incorporate the 
clauses of the trial Judge’s decree together 
with a provision relating to the costs in the 
lower Appellate Court and here ‘which will 
be the plaintiffs’. 

It should be added that the Court raised 
a question of theappropriate stamp. By the 
Stamp Act, s. 2 (17) mortgage deed is so 
defmed as probably to include a document 
cigating a charge. This document is not so 
stamped. The document has, however, been 
admitted and no party has raised this point 
probably for that reason. 


D. Appeal allowed. 


CALCUTTA HIGH COURT 
Appeals Nos. 194 and 195 of 1938 
July 8, 1940 
DERBYSHIRE, CO. J. AND 
B. K. MUKHERJEA, J. 
JNANENDRA NARAYAN BAGCHI anD 
OTHERS—APPELLANTS 

versus , i 
BHOLA NATH MONDAL AND oTHERS— 
RESPONDENTS 

-Civil Procedure Code (Act V of 1908), 0. XXT, 
r. 2—Execution of rent decrees—Judgment-debtors 
pleading adjustment—Alleged deed of adjustment ap- 
pointing one of decree-holders as manager in respect 
of share of 11 annas judgment-debtors, to manage 
their property and to distribute surplus profits 
among decree-holders—Other decree-holders and judg- 
ment-debtors not parties to deed, held not bound by 
deed—Deed held not adjustment within meaning of 
0. XXI,r.2—Fact that other decree-holders were 
paid portion of rents in accordance with terms of deed 
held did not make them parties to it—Landlord and 
tenant—Rent suit—Purchaser of share of mahal pend- 
ing suit, whether personally liable fox rent—Patni 
and darpatni already sold at superior landlord’s 
anstance—Personal liability of purchaser. 

Two rent decrees were obtained by the same dec- 
ree-holders against the same judgment-debtors, In 
execution proceeflings objections were raised by some 
of the judgment-debtors onthe ground that there was 
an arrangement under a registered’ deed between the 
decree-holders and the judgment-debtors which had 
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the effect of an adjustment of the decree within the 
meaning of O. XXI, r. 2, Civil P. C. By this in- 
strument one-of the decree-holders was appointed a 
manager of the interest of the 11 annas judgment- 


debtors and he was to manage the property on theig 


behalf. This deed contained provisionsas to how the 
property was to be managed and how after meeting 

- the collection expenses, paying out commissions to the 
manager and the current rents due in respect of the 
tenure, the surplus that remained wete to be distri- 
buted among décree-holders. To this document the 
other decree-holders as well as the remaining judg- 
ment-debtors were no parties : 

Held, that the document was not a deed of adjust- 
ment of the decrees within the meaning of O. XXI, 
r. 2. The decres-holders and the judgment-debtors 
who were not parties to it were not bound by it and 
the fact that the other decree-holders were paid some 
portion of the rents that subsequently fell due under 
tle terms of the deed, did not make them parties to 
the deed, nor could they be presumed to have ex- 
pressly or impliedly authorised the manager decree- 
holder to egter into any such agreement with the judg- 
ment-debtors on behalf of them all. 

Held, further that the 11 annas judgment-debtors 
were entitled to credit to the extent of: the 
amounts paid on their behalf under the arrangement 
embodied in the deed. s 

A purchaser of a share of a mahal pending the 
hearing of the rent suits is not personally liable for 
any amount ofthe rent; and if the patni and the 
darpatni have already been sold at the: instance of 
the superior landlord he cannot be made personally 
liable. 


As. from the original order of the Sub- 
Judge, Birbhum, dated March 21, 1938. 


Messrs. Jatindra Mohan Chowdhury and 
a Narayan Bagchi, for the Appel- 
ants. °° f 
Messrs. Chandra Sekhar Sen, Hari 
Prosanna Mukherji and Monohar Chatterjee, 
for the Respondents. 


B. K. Mukherjea, J.—These tivo appeals 
arise out of certain proceedings in execution 
of two rent decrees which were obtained by 
the same decree-holders against the same 
judgment-debtors. The rent suits were in- 
stituted in the year 1929 and decrees were 
obtained by the appellants decree-holders 
for sums of Rs. 9,000 odd and Rs. 13,000 odd 
respectively. In the present execution pro- 
ceedings objections were raised by some of 
the judgment-debtors and these objections 
were of a twofold character. In the first 
place it was contended that there was an 
arrangement between the decree-holders and 
the judgment-debtors which had the effect of 
an Sdjustment of the decree within the mean- 
ing of O. XXI, r. 2,,Civil P. C. In the 
second place it was argued that by reason 
of a compromise petition which was filed in 
this’ Court in connection withe appeal from 
Original Decree No. 178 of 1931, the decretal 
dues were payable in six yearly instalments 
and consequently the decree-holders were 
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not entitled to take out execution for the 
whole amount. The executing Court has. 
given effect to both these contentions urged 
on behelé of the judgment-debtors and “has 

e dismissed the applications for execution. It 
is against these two prders that these ap- 
peals have been preferred. 

On hearing the learned Advocates on both 
sides we are of the opinion that the decigion. 
of the Court below is wrong and cannot be 
sustained. So far as the first point is con- 
cerned, the case of the objecting judgment- 
debtors rests really upon a registered deed: 
which is marked Ex. A in this case and 
which according to them embodies the terms. 
of adjustment between the parties. The 
document has been read out to us by the 
learned Advocate appearing for the appel- 
lants. It purports to be a deed of appoint- 
ment of a manager in respect of the share: 
of the 11 anna judgment-debtor in the 
tenure in arrears. One Fakir Chandra Bagchi,. 
who was one of the decree-holders and has. 
since died, was, by this- instrument appoint- 
ed a manager of the interest of the 11 annas 
judgment-debtors and he was to manage the 
property on their behalf. There are detailed 
provisions in this deed of appointment as. 
to how the property was to be managed and. 
how after meeting the collection expenses,. 
paying out commissions to the manager and 
the current rents due in respect: of the- 
tenure, the surplus that remained were to 
be distributed. To this document the other 
decree-holders as well as the remaining 
judgment-debtors were no parties. It is con-. 
ceded on behalf of the respondents that the 
other judgment-debtors who were no parties. 
jto this instrument could not possibly be 
bound by it. But it is argued that so far as 
the othér decree-holders are concerned they’ 
having taken benefit under this instrument 
were estopped from disputing ‘its validity.. 
As L have said above the document does not 
purport to be a deed of adjustment at all: 
and says nothing from which we can infer 
that the decree was adjusted in any way. 
within the meaning of O. XXI, r. 2, Civil P. 
C. It may have contained certain arrange- 
ments between the partiesas regards the pay-- 
ment of the decretal .dues that were due 
under these two rent decrees, but from the 
simple fact that the other decree-holders were’ 
paid some portion of the rents that subsequ-. 
ently fell due we are unable to say that they 
became impliedly parties to the instrument 
and it could not be presumed that they ex- 
pressly or impliedly authorized Fakir Chan- 
dra Bagchi to enter into any such agreement 
with the judgment-debtors on behalf of them. 
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‘all. That being the position we are of the 
opinion that Ex. A does not stand in the 
way of the decree-holders seeking to execute 
thelr decrees. 


As regards the other .ground it appears 
‘that there was an appeal taken to this Court 
‘by the judgment-debtors not against the ac- 
tual decision in the rent suits, but against 
cerfain observations made by the trial Judge 
ag regards the way in which rents are to be 
paid in future. There was a compromise 
petition put in in this Court and one of the 
terms of the compromise was that the 
amount payable under the rent decrees 
would be paid off in six yearly instalments. 
It: was also stated that the terms relating to 
the payment of the instalments mentioned 
above would be embodied in a separate peti- 
ion to be filed in the execution proceedings 
in the Court of the Subordinate Judge at. 
‘Suri. It is. admitted on both sides that no 
such separate petition was filed before the 
executing Court and we do not know the 
‘terms according to which these instalments 
were to be paid. It appears from the records: 
‘that this objection was taken in an earlier 
execution proceeding, but it was overruled 
by the executing Court. The decree-holders 
‘have mentioned this petition of compromise 
‘in their application for execution and have 
stated also that no instalment had been paid 
‘in accordance with the same. Under these 
circumstances we are of the opinion that 
there was no concluded agreement between 
the parties as regards the payment of the 
«decretal dues by instalments and if as a mat- 
ter of fact none of the instalments were paid 
‘by the judgment-debtors the decree-holders 
are at liberty to execute the decree. 
learned Advocates who appear on behalf of 
the respandents also do not press thi doint. 


The result therefore is that the appeals 
are allowed, the orders passed by the exe- 
euting Court in both the miscellaneous pro- 
ceedings are set aside and the cases are 
remitted to the executing Court in order 
that the decree-holders might be allowed to 
proceed with the execution of the decrees. 
Tt has been brought to our notice by Mr. 
Hari Prosanna Mukherjee who appears on 
behalf of the 11 annas judgment-debtors that 
‘the account.books filed by Fakir Chandra 
Bagchi have actually been produced before 
the Court and ona proper investigation of 
these accounts it will be found that a consi- 
‘derable sum of money has been paid on their 
behalf. The executing Court will certainly 
gointo these accounts ‘and will give credit 
to the judgment-debtors for any sums that 


MADINA BIBISAHIBA V ISMAIL DURGA ASSOCIATION (MADR.) 


194 IC 


might have been paid on their behalf as dis- 
closed by these accounts. - . 
Respondent No. 9 Ka, Tarak Brahma Roy; 
is represented in this Court by Mr. Chandra 
e Sekhar Sen. We are of the opinion that as 
he was a purchaser of an eight annas share 
of the mahal pending the hearing of the rent * 
suits he is,not personally liable for any 
amount of the rent; and if the patni and the 
darpatni have already been sold at the in- 
stance of the superior landlord he cannot be 
made personally liable. The appeals are 
therefore allowed and the cases remitted to 
the Court below to be dealt with according 
to law. The appellants are entitled to their - 
costs in these appeals—the hearing-fee being 
assessed at one gold mohur in each appeal. 
-~ Derbyshire, C. J.—I agree.. 


Appeals allowed. 


MADRAS HIGH COURT 
Appeal No. 188 af 1937 
February 29, 1940 
Leaca, C. J. AND KRISHNASWAMI 
- AYYANGAR; J. 
MADINA BIBI SAHIBA—APPELLANT 
versus ` 
ISMAIL DURGA ASSOCIATION 
AND ANOTHER— RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 53— 
Objection by wife claiming praperty attached in 
execution of decree against husband as her, by rea- 
son of sale-deed, allowed—Suit by creditor for can- 
cellation of sale-deed as being executed with intent 
to defeat and delay creditors held one under 
s. 53—Court’s permission under O. I, r. 8, Civil 


The! Procedure Code (Act V of 1908), held essential for 


its competency—O. XXI, r. 63, Civil Procedure Code 
(Act V of 1908), held not incompatible with s. 53, 
Transfer of Property Act (IV of 1882)—Issue as to 
competency of suit raised in trial Court—Plaintiff 
not trying to amend plaint by turning suit as one in 
representative capacity—Amendment held ‘could not 
be allowed in appeal. 

In execution an objection was raised by the wife of 
the judgment-debtor that the property attached be- 
longed to her by reason of a sale-deed executed by 
her husband in her favour. -The objection was al- 
lowed. The decree-holder thereupon instituted a suit 
under s. 53, T. P. Act for cancellation of the sale- 
deed on the ground that it was executed with intent to 
defeat and delay creditors. Tlie defendant’s objection 

_that the suit was incompetent for want of permission 
of the Court under O. I,r,8, Civil P. C., was pu@ in. 
issue and disallowed. In appeal by theedefendant the 
plaintiff sought to amend the plaint and turn the.suit 
into a representative one : 

Held, that the suit fell within the purview of s. 53, 
T. P. Act and,therefore, for want of Court’s permis- 
sion under O. I, r. 8, Civil P. O., was incompetent 
and that the provisions of O. XXI, r. 63, were not in- 
compatible with s. 53, T. P. Act. 

[Case-law relied and referred to.] 
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Held, further that having gone to the trial on 
issue of competency of suit it was far too late 
for the plaintiff to ask for leave to amend. It 
would be opposed to principle and accepted authority 
to allow the amendment. The course which the plaint- 
iff should have adopted when the question was raisede 
was toapply to the Court for permission to sue on be- 
half of all creditors. [p. 769, col. 1.] ° 


A against the decree of the Sub-Judge, 
Madura, in O. S. No. 31 of 1936. 


Mr. K. V. Sreenivasa Iyer, for the Appel- 
lant. ` 

Messrs. K. Bhashyam and V. Minakshi- 
sundaram, for the Respondent. 


Leach, C. J.—The appellant is the wife 
of respondent No. 2. In 1931 the respond- 
ent association -obtained two money decrees 
against respondent No. 2 for an aggregate 
sum of Rg. 894. In 1934, in execution of these 
decrees, the association attached five houses 
in Madura as property belonging to the 
judgment-debtor. The appellant objected to 
the attachment and her objection was suc- 
cessful. The appellant claimed title to the 
housés and other properties under a deed af 
sale executed in her favour by her husband 
on September 16, 1932. As the result of 
the removal of the attachment.the associa- 
tion filed in the Court of the Subordinate 
Judge of Madura the suit out of which this 
appeal arises for a declaration that the deed 
of sale was executed in fraud of creditors 
“nominally and colourably.” In the mean- 
time respondent No. 2 had been adjudicated 
an insolvent and permission of the Official 
Receiver was sought and granted, for the 
institution of the suit. The association, 
however, did not apply for an order under 
the provisions of O. I, r. 8, Civil P. ©., per- 
mitting it to sue on behalf of all the credi- 
tors and in spite of objection proceeded with 
the suit for its own benefit and not for the 
benefit of the creditors generally. The asso- 
ciation based its claim for the relief on two 
grounds. Inthe first place itsaid that the 
transaction was a sham and in the second 
place that the transfer was a fraudulent 
transaction, entered into with a view to 
defeat and delay the creditors. The alleged 
consideration for the sale deed wasa sum 
of Rs. 10,000. The Subordinate Judge held 
that the transaction was not a nominal one 
as the appellant had given consideration to 
the extent ef Rs. 8,000, but he considered 
that the transaction constituted a fraud on 
the creditors as the. properties were worth 
Rs. 18,000. In accordance with, this finding 
he granted the associatiòn a declaration that 
the sale deed was invalid, being a fraud on 
the creditors, and directed that it be annul- 
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‘led. Healso vacated the ôrder passed in 
‘favour of the appellant in the execution pro- 
ceedings, but allowed her to rank as a 
creditor of her husband to the extent of 
Rs. 8,000 which she had» paid. .. 

The appellant hds persisted in her con- 
tention that the suit as “framed did ‘not lie 
and she disputes the finding of the Subor- 
dinate Judge that the transaction was a 
fraud on the creditors. “If her first conten- 
tion is sound, it will not be necessary for 
the Court to consider the merits of the 
case. The appellant says that it was incum- 
-bent upon the association to sue on behalf 
of itself and all the other creditors of res- 
pondent No. 2 and relies on the provisions 
of s. 53, T. P. Act. That section says that 
every transfer of immovable property made 
with intent to defeat or delay the creditors 
of the transferor shall be voidable at the 
option of any creditor so defeated or delay- 
ed. By the T. P. (Amandment) Act, 1929, 
the following provision was added to the sec- 
tion : 

“A suit instituted by a creditor (which term in- 
cludes a decree-holder whether he has or has not 
applied for execution of his decree) to avoid a transfer 
on the ground that it has been made with intent to 
defeat or delay the creditors of the transferor, shall 
be instituted on behalf of, or for the benefit of, all the 
creditors.’’ 

The appellant says that as this provision 
has not been complied with, the suit must 
fail. On the other hand*the association says 
that O. XXI, r. 63, Civil P. C., gives to a 
decree-holder whose attachment has been 
disallowed the right to have the question 
decided by suit and the rule must be read 
entirely independent of the provisions of 
s. 53, T. P. Act. The suit clearly falls within 
the purview of s. 53, T. P. Act. It is not a 
suit merely for a declaration that the tran- 
saction isa bogus one but a suit in which 
the association also seeks to have the tran- 
saction set aside on the footing that it is 
a fraud on the creditors. The association 
accepts this and does not challenge the find- 
ing of the Subordinate Judge that considera- 
tion passed from the wife to the husband 
to the extent of Rs. 8,000. As the suit ad- 
Mittedly falls within s. 58, it can only be 


. maintained if the association has obtained 


the permission of the Court under O. I, 
r.8, Civil P. C.,t0 sue on’ behalf of all the 
creditors. The words “on behalf of, or for 
the benefit of, all the creditors” in s. 53, 
T. P. Act, are taken from Q. I, r. 8, Civil 
P. O., which provides that where there are 
numerous persons having the same interest 
in one suit, one or more of them may, with 
the permission of the Court, sue or be sued 
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or defend on behalf of or for the benefit of argument: 


all persons interested. Ifa suit has to be 
brought in a representative capacity, it gan 
only be maintained when it has been insti- 
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As the suit admittedly is one-of 
the nature contemplated by s. 53, T. P. Act, 

surely the provisions of that ‘section must be 
applied, especially as there is nothing. in 


tuted in.compliance. with the provisions of *the section incompatible with O. XXI, r. 63; 


this rule. THis was laid down by the’Privy 
Council in Kumarabelu Chettiar. v. Rama- 
swami Aiyar (1). 

Before s. 53, T. P. Act, was amended there 
was a conflict in India on the question whe- 
ther a decree-holder who was compelled to 
filea suit as the result of a successful ob- 
jection to the attachment was compelled to 
sue on behalf of himself and all the other 
creditors. This Court was of opinion that it 
was not necessary for him to sue in.a repre- 
sentative. capacity : see Pokker v. Parkum 
Chandrankandu (2) and Ramaswami Chet- 
tiar v. Mallappa Reddiar (3). The decision 
in the latter case was that ofa Full Bench. 
The Calcutta and the : Bombay High Courts 
were of the opinion that it was necessary 
for the plaintiff to sue in a representative 
capacity: see Hakim Lal v. Moorshahar Sahu 
(4). The ‘decisions of this Court and that 
of the Caleutta High Court arose out of suits 
which followed unsuccessful - proceedings 
in execution. The Bombay cases are Burjorji 
Dorabji Patel v. Dhunbai (5) and Ishwar 
Thimappa v. Devar Venkappa (6). ‘These 
cases did not arise directly out of execution 
proceedings, but the Court indicated that a 
- suit of the nature of the present one should be 
brought in a representative capacity. Itseems 
to me that the amendment of s. 53, T. P. Act 
by the insertion of the provision that a suit 
instituted by a creditor shall be instituted on 
behalf of, or for the benefit of, all the cre- 
ditors- must have been intended to put an 
end to this controversy. The words in 
brackets ‘‘which term includes a decree- 
holder whether he has or has not applied 
for execution of his decree” which’ follow 
the. word “creditor” in the section, in my 
opinion, makes this clear. If ‘this is the 
case the association is clearly out of Court. 

But even if the question had to be decided 
on the redding of s. 53, without taking into 
consideration what has gone before, it would 
still- be difficult to accept the associatiort’s 


(1) 56 M 657; 143 Ind. Cas. 665; AT R 1933P- C, 


183; 60 I A 278; Ind. Rul. (1933) P C 176,57 CL 
J 528; 37 C W N 853; (1933) M WN 78; 65ML J 
87; 38 L W 16; (1933) AL J 762; 35 Bom. L R` 827 


D 42 M143; 51 Ind. Cas. 714; AI R1919 Mad. 
257; 36 MLJ 231. 

43 M 760; 59 Ind. Cas. pete AI R 1920 Mad. 
< 39 M L J 350 CF B). 
(4) 34 C 999; 110 WN 889; 6 C LJ410. 


(5) 16 B 1.» 
(6) 27 B 146; 5 Bom. L R19. 


Civil P. C. Section 53, does not take away from 

the disappointed ‘decree: ‘holder ‘the right to- 
sue. His right to sue is left unaffected. All 

the section says is that he must sue on be- 
half of all the creditors; not for himself 
alone, and this implies no hardship: If the 
suit is successful and the judgment-debtor 
‘has not become insolvent, he has still the 

right to attach the property. Ifthe judg- 

ment-debtor has become insolvent, then the 

right to attach is gone entirely and the dec- 

ree-holder can only look to the Insolvenéy 

Court for payment. The requirement of 

s. 53, saves the filing of unnecesgary suits 

and saves the judgment-debtor from being | 
harassed by other creditors. I hold that it 

was necessary for the association to sue in 

a representative capacity and that, not hav- 

ing done so the suit must fail. The same 

yiew of the law has been taken by the 

Calcutta High Court in Ekkari Ghose v. 

Sidheswar Ghose (7) and by the Rangoon 

High Court in Chidambaram Chettiar v. 

R.M. A. R. S. Firm (8), Maung Tun Thein 

v. Maung Sin (9) and Asgar Ali v. C. V. R. 

M. Firm (10). 

Mr. Bhashyam has asked that the Associ- 
ation be allowed to amend the plaint and 
turn the suit into a representative one. In 
support of this application Mr. Bhashyam 
has pointed to the fact that before the suit 
was instituted, the association had obtained 
leave trom the Official Receiver and the 
leave, was conditional on the Association de- 
positing in Court to the credit of the insol- 
vent’s estate any amount realized by him as 
the result of the suit. Mr. Bhashyam:has 


-also pointed out that the declaration asked 


for was a declaration that the disputed 
transaction was a fraud on the creditors. If 
the failure to sue in a representative capa- 
city was the result of oversight, the Court 
might have been disposed in these circum- 
stances to allow the amendment, but that 
is not the case. The appellant in her writ- 
ten statement raised this very question and 
an issue was: framed on it. The Association: 
preferred to contest the validity of the appel- 


(7) 62 C L J 548; 167 Ind. Cas, 268; AIR 1936. 
Cal. 783; 9RO 678. 

(8) 12 'R 666; 152 Ind. Cas._555;- Al R 1934 Rang. 
302; 7 R Rang. 172. 

(9) 12R 6700 158 Ind. Cas. 942; A IR 1934 Rang. 
332; 7 R Rang. BS 

(10) 14 R Bi: ai Ind. Cas. 887; A IR 1936 Rang: 
117; 8R Rang. 5 ae . = 
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lant’s averment and succeeded in the argu- 
ment before the Subordinate Judge. Hav- 
ing gone to tle trial on this issue it is now 
far too late in the day for the Association toe 
ask for leave to amend.’ It would be oppos- 
„ed to principle and accepted authority to 
allow the amendment. The” course which 
the Association should have addpted when 
the question was raised was to apply to the 
Court for permission to sue‘on behalf of all 
the creditors, This the Association did not 
-do and it’ has only itself to blame for the 
failure of the suit. The appeal will be al- 
lowed with costs in this Court and below. 


Krishnaswami Ayyangar, J.—I agree. 


N.-D. Appeal allowed. 


MADRAS HIGH COURT a 
Appeals Nos. 352 and 353 of 1937 and Civil 
Miscellaneous Petitions Nos. 2268 and 226 
i of 1939 ~ 
April 5, 1940 
PANDRANG Row AND HORWILL, JJ. 
KUPPU GOVINDA CHETTIAR— 
APPELLANT : 
VETSUS 
UTTUKOTTAI CO-OPERATIVE 
SOCIETY—RESPONDENT 
Civil Procedure Code (Act V of 1909), 3s. 2 (17) (b), 
80—Word “service” in s. 2(17) (h)—Liquidator ap- 
pointed. by Registrar of Co-operative Societies, whe- 
ther public servant—Madras Co-operative Societies 
Act (VI of 1932), s. 48—Ligquidator appointed— 
Suit against society without leave of Registrar, if 
maintainable-—Membership—Resignation of—When 
takes effect—Restoration to membership—Kesigning 
member subsequently attending meeting, effect” of— 
Co-operative Societies Act (II of 1912), s. 42 (2) (b) and 
(6)—Contribution payable by past member—Determi- 
nation of, by liquidator—If can be questioned in Civil 
Court—Pleadings—Amendment—Arguments in ap- 
peal before High Court heard—Amendment of cause 
title of plaint cannot be allowed. _ ; 
. The word “service” must necessarily mean something 
more than being merely subject to the orders of Govt. 
or to control by Govt. A liquidator who is appointed by 
the Registrar of Co-operative Societies to liquidate a 
private Co-operative Society is not an officer in the 
service of the Govt. and therefore is-not a public ser- 
vant. Even if the liquidator is appointed “by the 
Govt.-it cannot be said that because the liquidator is 
given quasi-judicial powers, the duties which he per- 
forms must necessarily be regarded as being public 
duties. Nor can every person whois appointed by the 
Govt. to perform public duties is a public officer. 148 
Ind:eCas. 714 (1), explained 182 Ind. Cas. 516 (2); 
not approved. dp. 771, col. 1.) a i : 
In view of the clear provisions of s. 48, Mad. Co-opera- 
tive Societies Act, a suit against a Co-operative Credit 
Society instituted without the leavé of the Registrar 
when a liquidator has been ‘appointed must be dismiss- 
ed 


The membership of a Co-operative Society of a per- 
son ceases immediately his letter of resignation reaches 
the-Society, There is thus an immediata cessation of 


19497 & 98 
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his membership, and there being no provision for. witht 
drawal of.any resignation in the Act or in the by-laws, 
hetan bécome a member again only by complying with 
the provisiops relating to membership. The ‘mere fact 


that he refused ' to. recieve the copy of thee resolution 


not accepting his resignation and that he attended’ a 
meeting of the Society somesix or seven morths later 
has no legel effect so far as this question is concerned 
in the sense that these subsequent circumstancés could 
his membership or make 
him a member after he had ceased to be one. Pinch 
v. Oake (4), Glossop v. Glossop (5), relied 01? Kuppu 
Govinda Chetti v. Secretary Co-operative Central 
Bank Conjeevaram (7), 76 Ind. Cas. 813 (6) and Reg v. 


col. 2.] . z : - 
Where the liquidator passes an, order determining 
the amount of contribution payable by a past member 


to the Co-operative Society, the order can be questioned 
in a Civil Court. ; 


Corporation of. Wigan (8), distinguished. [p.773,- 


[Case-law referred to.] ' 
It would be highly undesirable from every point of 
view to allow applications of the cause title of the 
plaint which are made after the whole case is argued 
and the parties have an o portunity of knowing or at 
least guessing with some ipa of .accuracy what is 


going to happen to their case. [p 770, col. 1.] , 


As. and C. Misc. Ps. against the -decrees of 
the District Court, Chingleput, in O. S. Nos. 
l and 12 of 1935, respectively. 

Messrs. K. Bhashyam Ayyangar and T. R. 
Srinivasan, for the Appellant. 

Messrs. C. 8: Venkatachariar and D. Ra- 
maswami Ayyangar, for the Respondent. 


Pandrang: Row, J.—These are appeals 
from the decree in two connected suits O. S. 
Nos. 1 and 12 of 1936, on the file of the Dis. 
trict Court of Chingleput. The plaintiff was 
the same in both the suits and the defendant 
also was the same. The plaintiff is the ap- 
pellant and the defendant, who is the res: 
pondent in these appeals, was’ described as 
the Uttukottai Co-operative Society by its 
liquidatoy. Thesuits were for a declaration 
that certain orders made in 1933 and 1932_by 
the liquidator of the Co-operative .Credit 
Society in question determining the contri- 
bution payable by the plaintiff in the suits 
at Rs. 8,000 and Rs. 2,000 respectively were 
illegal and void and of no effect whatever as 
against the plaintiff. The suits -were resisted 
on various grounds and they were tried to- 
gether and -disposed in one and the same 
judgment by the District Judge. It is an 
unfortunate feature that in this case judg- 
ment was pronounced by the’ Court below 
more than a year after case had been closed. 
On all the points except one; the findings of 
the Court below were in favour of the plaint- 
iff. But the suits were dismissed, though 
without costs, on the sole ground that no 
notice had been given as requited by 8, 80; 
Civil P. ©. In other words, it wasi only 


on the ground of want of -notice: ‘that 


770 


the suits were found to be not maintainable, 
and in other respects the findings were in 
favour of the plaintiff, | 
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on which.the finding of the. Court below, 
which is against the appellant, was attacked 
was that the Court below failed to notice that 


The'only point therefore argued in these ethe deferidant in the suit was the Co-opera- 


appeals in the first instance, so to say, on 
behalf ‘of the appellant is that the finding of 
the lower Court on the question of notice is 
wyong. Section 80, Civil P. C., requires that 
unless. notice is given at least two months 
before the suit, no suit can be instituted 
against the Crown or against any public 
officér in respect of any act purporting to be 
‘done by him in his official capacity. In this 
“case no notice whatever was given, and the 
contention on behalf of the plaintiff-appel- 
lant is that no notice is required because the 
defendant in the suit it not a public- officer 
as defined in the Civil P.C.,: vides. 2 (17). 

It has been contended that even assuming 
that the defendant in the suit is the liquida- 
tor and not the society, he cannot be regard- 
ed asa public officer within the meaning of 
the Civil P. C. In this connection perhaps 
it is desirable first to deal with two applica- 
tions presented at a very late stage, namely, 
after the hearing of the appeal was over and 
just before judgment was to be delivered, 
one application in each appeal to amend the 
cause title So as to show the defendant-as 
“the liquidator of the Society” instead of 
“the Society by its liquidator.” It is enough 
to say as regards the oral application for 
permission to withdraw the suits, that it is 
now withdrawn, and there is no need to pass 
any other order on it except to dismiss ‘it as 
it is withdrawn. As regards the first appli- 
plication for amendment of the cause title of 
the plaint, it would be highly undesirable 
from every point of view to allow applica- 
tions of this kind which are made after the 
whole case is argued and the parties have an 
opportunity of knowing: or at least guessing 
with some degree, of accuracy what is going 
to happen to their case. Itis not asif this 
objection to the maintainability of the suit 
in view of s. 48, Co-operative Societies Act, 
was not raised in the trial Court, and-the 
application to amend thecause title should 
have. been put in, much earlier. . There is 
really no explanation forthcoming for the 
delay in making the present application. We 
are therefore not prepared to allow that ap- 
plication and_it is accordingly dismissed. Wé 
may add however that the application to 
amend is absolutely contrary to what is alleg- 
ed in the grounds of appeal, where it is con- 
tended that the defendant in the suit was the 
Co-operative Society. and not the -liquidator 
and therefore the question of notice did. not 
arise at all, In other words, the main ground 


tive Society and not the liquidator, and of 
course, it” was.nobcdy’s case that the Co-, 
operative Sociéty is a public officer. ih 

Apart from the fact that the suit is really 
directed against the Society who is.-repre- 
sented by the liquidator because the Society 
has been ordered to be wound up and 2 
licuidator has been appointed by the Regis- 
trar, the question remains -whether even a 
licuidator appointed by the Registrar can, be 
regarded as a public officer within the mean- 
ing of the Civil P. C. It is contended that, 
he is a public officer because he is an ‘officer 
in the service of the Crown. It is obvious 
hcwever, that gua liquidator he*is not an 
officer in the service of the Crown, and it is 
nct the case of either side that the liquidator 
“as such receives any pay-from the Crown or 
rezeives any remuneration for his duties as 
liquidator. The liquidator in this case is 
the Dequty Registrar of Co-aperative Societies 
who of course, in that capacity is a public 
officer. But that does not mean that when 
he is actually acting inthe capacity of a 
liquidator of a Co-operative Society, he is an 
officer in the pay of the Crown cr in the -ser-. 
vice of the Crown. : f 


` The only decision which has been relied 
upon by the Court below is the one reported 
in Yedha Society, Nemar -v. Prag Das 
Mahesri (1). Apart from the fact that in 
that decision it is merely stated without any 
discussion that a liquidator should no doubt 
þe considered a public officer within the 
məaning of s. 2 (17), Civil P: C., the actual 
facts of the case show that it.was not neces- 
sary. in that case to give any notice to the 
liquidator because the suit was‘not brought 
against the liquidator, in respect of any 
action of his. In other words, the observa- 
tion was an obiter dictum. Another case 
which has been cited to us is the one reported 
in Sangakheda Kalan Co-operative Bank, 
Hoshangabad v. Ayodhyaprasad Shiamlal 
(2), in which Pollock, J. refers to the earlier 
decision of the Nagpur Court as one in-which 
it was assumed without discussion that a liqui- 
dator isa public officer as defined in s. 2 417), 
Civil P. C. The reason.given by Bollock, J. for 
-holding that the liquidator is a public officer 
is that the liquidator was appoited by the 
Govt. and his duties are quasi-judicial. In 

(1) A IR 1934 Neg. 201; 148 Ind. Cas. 714; 30 N L 


-R 240;6 R N 196;17 N LJ 47 


«. (A I R1939 Nag. 232; 182 Ind, Ces, 514; 1959 N 
L J 215; 112R N8, > -- ~ S 
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other words, the proposition as put forward 
in'the case is that as ‘the liquidator is ap- 
‘pointed by the’ Govt.. and performs public 
duties, he is an officer in the services of thee 
Govt. when acting as the liquidator and there- 
oe a public officer as defined in the Civil 


In the present case the liquidator is not 
appointed by the Govt. but by the Registrar 
of Co-operative Societies. Even otherwise, 
we find it difficult to accept the general pro- 
position that because the liquidator is given 
quasi-judicial powers, the duties which he 
-performs must necessarily be regarded as 
being public duties ; Nor are we prepared to 
-actept the proposition that every person who 
1s appointed by the Govt. to perform public 
duties is a, public officer. If that view were 
accepted, 16 would follow that even a member 
or chairman of a local body appointed by 
Govt. would be a public officer. The words 
“service” must necessarily mean something 
morethan being merely subject to the orders 
‘of Govt. or to control by Govt. We are un; 
able to'accept the view that a liquidator 
whois appointed by the Registrar of Co- 
operative Societies to liquidate a private Co- 
operative Society is an officer in the service 
of the Govt.; and this is the only ground 
on which it has been sought on behalf of the 
respondent to support the finding of the 
Court below. We are therefore of opinion 
that the present suits cannot be rightly de- 
feated on the plea that no notice was given 
as required by s. 80, Civil.P. C. The decrees 
however of the Court below dismissing the 
suits have been supported on the ground that 
the findings on other points. by the Court 
below in favour of the plaintiff-appellant 

-are wrong. .The main point is whether the 
suit is maintainable in view of the provisions 
of s. 48, Co-operative Societies Act;.which 
‘runs as follows : a a 
. ‘Save in sofar as is expressly: provided in this Act, 
no Civil Court shall take cognizance of any matter, con- 
nected with the winding up or dissolution of a society 
under this Act, and when a liquidator has been: appoint- 
ed no suitor other legal- proceeding shall lie ‘or be 
roceeded with against the society except by leave of the 
egistrar and subject to such terms as he may impose.” 

Considerable reliance is placed on behalf 
of the - appellant on the Bench.’ decision in 
Vaikunta Bhat v. Sarvothama Rao (3). That 

however, was a case which had to consider a 
.Similar provision in the Imperial Act, name- 
ly s. 42 (6) which runs as follows : 


“Save in so far as is hereinbefore expressly provided 
no Civil Court shall have any jurisdictio in respect of 


(3) 59 M895; 170 Ind. Cas. 312; AI R 1936 Mad. 
574; 70 M L J. 604; (1936) M W N 470; 43 L W 730; 
10 R M 181. À ea ee 


“_ GOVINDA V, UTTUKOTTAE CO-OP. SOCIETY (MADR) | 


771 
any matter connected with the dissolution of a register- 
ed society under this Act.” am AN 

n construing that provision, it was held 
by the leatned Judges that the liquidator in. 
the case before them acted without jurisdic- 
tion and that therefore the Civil Court's- 
jurisdiction was not ousted by s. 42 (6), Co- 
operative Societies Act of 1912. That was a 
case which is otherwise on all fours with the 
present case, because there-also the Question ° 
arose whether a person who had once been a 
member of a Co-operative Society “could be 
rightly made to pay a contribution by an 
order of the liquidator when he had not 
admitted his. liability. In the case before 
‘them the contention was that the appellants: 


. had ceased to be members five years be- 


fore the liquidation’ and it was held that it 
cannot be said that they had no right to 
ask the Civil Court to decide whether they 
were under any liability to contribute at all. 
That decision as well as the other décisions. 
which have been mentioned tous were all 
of them with reference to the Act of -1912 
and s. 42. (6) thereof. As will be seen 
from the words of the provisions of the 
‘law with which we have to deal, namely 
s. 48 of the Mad. Act VI of 1932, cl. (2) 
thereof is far more precise in its langu- 
age than the provisions in the earlier 
Imperial Act. For, it says that when a 
liquidator has been appointed (as in this. 
case) no suit or other legal proceeding shall 
lie or be proceeded with against the society 
“except by leave of the Registrar. There was. 
no provision of this kind in the -earlier Im- 
perial Act for a suit being filed with the leave 
‘of the Registrar against a society after a 
liquidator was appointed. 


‘In this case it is admitted that the Regis- 
-trar refused leave when leave was asked for, 
and we find it impossible to find any reason 
.for ignoring the plain words of the provi- 
-sions of law which are applicable to the 
present case and in particular cl. (2) of 
S. 48-of the Act which is as clear as possible. 
„It says that no suit can be instituted against 
-a society when a liquidator has been ap- 
-pointed: except by leave of the Registrar. 
‘This provision appears to us to stand in the 
way of the present suits, and though this 
-point was not prominently placed before us. 
in the argument and was certainly not re- 
ferred to in the Court below, we are not able 
to find any way out of the situation created 
by the new law. This finding, namely that. 
the suits are not maintainable in view of 
the provisions of s. 48 of Mad. Act, VI of 
.1932, is sufficient to dispose of these appeals. 

Nevertheless, as the other point, namely the 
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question of liability of 
lant ‘has been argued at 
before us, it is perhaps desirakhle that we 
should briefly express our opinion thereda 
and all the more so poe a special request 
has been made on behalf of the appellant 
that we should express our opistion on this 
point. 
The point really is a simple one because 
the facts are practically undisputed. The 
plaintiff-appellant sent his resignation on 
June 4, 1930, to the Secretary of the Society 
and there is no doubt that resignation was 
received by the Society anda meeting was 
held in the next month to consider the resi- 
gnation. A copy of the letter of resignation 
appears also to have been sent to the Co- 
operative Department. The Society in its 
resolution dated July 1, 1930 (vide Ex. 2) 
resolved that the resignation should not be 
accepted. A copy of the resolution was sent 
to the plaintiff-appellant by registered post, 
but he appears to have declined to receive it. 
There can be no doubt that he was aware of 
the contents or at least of the fact that his 
resignation had not been accepted. On Janu- 
ary 24, 1931, at a general body meeting of 
the Co-operative Society the plaintiff was 
present as a member‘and took part in it for 
some time, though he later on was asked to 
go out by the Chairman who presided at the 
meeting. It is argted on behalf of the res- 
pondent that these facts show that the 
yesignation did not take effect and that the 
-plaintiff-appellant really continued to be a 
member in spite of the letter of resignation 
sent by him on June 4, 1930. This argu- 
ment assumes first that unless a resignation 
is accepted, it does not take effect in a 
case of this kind, and secondly; that the 
subsequent conduct of the plaintiff-appel- 
lant amounts to a withdrawal of his letter 
of resignation. As regards the first assump- 
tion, it appears to be really without founda- 
tion. In the case of an office ina private 
‘body like a Co-operative. Society the law 
does not require that resignation should be 
‘accepted by the Society or anyone else be- 
fore it takes effect. The bye-laws of the 
Society are altogether silent as regards the 
mode in which a member ceases to be a 
‘member, and there is no reference to resig- 
nation in the Act or in the bye-laws. There 
are one or two references in the Act to the 
withdrawal of members from the Society, 
and it is not contended „that there can be no 
withdrawal or cessation of membership by 
_ means of resignation of membership. 
On the side of the plaintiff-appellant reli- 
ance has been placed ontwo English cases, 


the plaintiff-appel- 
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Finch v. Oake (4) and Glossop v. Glossop 


considerable lemgth (5). Finch v. Oake (4), was -a case which 


related to the membership of the Bermond- 
say and Totherhithe Licensed Victuallers 
and Beer Sellers’ Trade Protection Asso- 
ciation and though the member who had 
resigned wanted subsequently tò withdraw 
his resignation, the Society declared that 
he had ceased to be a member by reason of 
the resignation and it was held that he had 
really ceased to be a member as soon as his 
lester of resignation had been received by 
the Committee of the Association. In that 
case also the rules of the Association . con- 
tained nothing as to the right of members 
to retire, this matter being left to *be 
governed by the ordinary principles of law. 
Tr those circumstances, it was held that he 
eculd withdraw from the Association at any 
moment of his own pleasure and without 
the consent of his fellow members or the 
Association and therefore that immediately 
tke letter of resignation reached the Asso- 
ciation, the member who sent in his letter 
of resignation ceased to be a member and 
he could again become a member only by 
fcllowing the rules regarding election of 
members framed by the Association and not 
by any withdrawal. In the latter case 
Glossop v. Glossop (5) it wasa director of a 
limited company who resigned his office as 
managing director. On the very day on 
which the letter of resignation came up for 
consideration before the special meeting of 
the directors an attempt was made to with- 
draw the resignation. But the meeting re- 
solved that the office of managing director 
had been vacated. In this case, however, 
the matter of resignation was provided for 
in two articles of the company, which pro: 
vided that the office of managing directo1 
should be vacated on the happening of any 
of the contingencies mentioned therein, where 
by the office of director should be vacated 
The provision regarding the latter subject 
. was to this effect : 

“The office of director shall be vacated (inter alia 
—if by notice in writing to the company he resign: 
his office, provided that, the vacation of offic 
shall not take effect unless the directors shall pas 
a resolution to the effect that he had vacated hi 
office within six months from the happening 0 
the event whereby such director had vacated hi 
oztice.’” kd 

In these circumstances, it Was held tha 
the managing director could not withdrav 
kis resignation without the consent of the 
company and that he had vacated his offic 


(4) (1896) 1 Ch. 409; 65 L J Oh. 324; 73 L T716; 6l 
J P 309 | 


< (5) (1907) 2 Ch. 370; 76 L J Ch. 610,97 L T 372; 14 
Manson 246; 51 SJ 606. : 
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by his letter of resignation and ‘that the 
resolution of the Board at the special meet- 


ing was effective and valid. On the side of- 


the respondent, reliance-has-been placed on 
two decisions, namely, those in Sudarsana 
Rao v. Chritian Pillai (6) and Kuppu Go- 
vinda Chetti: v. Secretary Co-operative 
Central Bank, Conjeevaram (1). The latter 
case does not contain any discussion of the 
question but is important in view os the 
fact that it deals with the very letter of 
resignation with which we are concerned in 
this case, though the decision therein was 
in-respect of the resignation of the office of 
the president of the Society, the /petitioner 
being also the president of the Society and 
thé letter of resignation being in respect of 
both his office as president as well as his 
membership. : 

We are not concerned in the present case 
with-the office of president but only with 
the question of membership and therefore 
the. decision in Kuppu Govinda Chetti v. 
Secretary Co-operative. Central Bank, Con- 
jeevaram (7) isnot very helpful. The dis- 
cussion of the point is contained in Sudarsand 
Rao v. Christian Pillai (6) where the same 
learned Judge, namely, Sir Vepa Ramesam, 
relies toa great extent on certain passages 
from the text books on elections. The case 
with which the learned Judge had to deal 
was one in which the question for decision 
was whether a certain person had ceased to 
be an- Honorary. Magistrate prior to a certain 
date on which he was elected as a mem- 
ber of a local body. In that case it was 
held that an Honorary Magistrate does 
not cease to hold his office by his resignation 
but only on the acceptance of his resignation. 
That decision is certainly supported by the 
extracts from the text books on elections 
which relate to public offices or offices in local 
bodies in England which cannot be ordinarily 
given up without either the consent of some 
authority or the payment of a fine for non- 
acceptance. That case was one similar. to 
Reg. v. Corporation of Wigan (8) which 
was decided in the light of the statutory 
provision in s. 36 of the Municipal Corpora- 
tion Act, 1882, which provided that a person 
elected to a corporate office may, at any 
time, by writing signed by him and delivered 
to $he town clerk, resign the office, on pay- 
ment of the fine provided for non-acceptance 
thereof. The reasoning which would apply 


(6) 45 ML J 798; 76 Ind. Cas, 813; AI R 1924 Mad. 
396; 33 M L T 215. e. 
“(T 1932) M W N 18. l 

(8) (1885) 140 B D 908; 5LF Q B 
435; 33 W R 547; 49 J P 372. 
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to resignation of a public office of this kind: 
cannot be applied to resigrfation of the 
ag aN of a society with which we have 
to deal in the present case. We are theréfore 
einclined tothe view that the membership 
ôf the plaintiff-appellant ceased immédiately 
his letter of resignationweached the Society, 
that is to gay, early in June 1930. There 
was thus an immediate cessation of his mem- 
bership, and there being no provision fer 
withdrawal of any resignation in the Act or 
in the bye-laws, he could become a member 
again only by complying with the provisions 
relating to membership. The mere fact that 
he refused to receive the copy of the resolu- 
tion sent to him in July 1930 and that he 
attended a meeting of the Society some six 
or seven months later has no legal effect so 
far as this question is concerned in the sense 
that these subsequent circumstances could 
not possibly restore him to his membership 
or make him a member after he had ceased 
to be one. It follows from this that the 
plaintiff-appellant ceased to be a member 
more than two years prior tothe orders 
complained of in the present suits and to 
the liquidation. as: 

The only other point which perhaps . de- 
serves some reference is the question whether 
the liquidator acted within his jurisdiction 
in these circumstances. So far as-this point 
is concerned the decision of the Bench in 
Vaikunta Bhat v. Sarvothama Rao (3) ap- 
pears to us to hold the field and, being a case 
clearly in point, has to be followed unless 
it is declared not to lay down the law 
correctly. Reliance has also been placed on 
two decisions of the Lahore High Court 
which are tothe same effect, namely Mukund 
Lal v. Malhotra Bank, Hafizabad (9) and 
Anjman Imdad Qarza Bahami Bafindgan 
Amritsar v. Mehr Din (10). In view of the 
fact that these decisions relate exactly to the 
present point, whereas the other cases, and 
in particular Secretary of State v. Mayyappa 
Chettiar (11) and cases of that description, 
deal with other enactments, it does not-seem 
necessary for us to consider in detail the 
question whether the cases dealing with other 
enactments really affect the present question 
having regard to the dedisions which deal 
with the exact point which arises in these 
cases. ‘On~ these points we are inclined. to 
decide in favour of the plaintiff-appellant. 
- MAIR 1933 Lah. 442; 144 Ind. Cas. 264: 14 Lah. 
703; Ind. Rul. (1933) Lah. 427;*34 P LRI. ` 

-(10) 18 Lah. 649; 175 Ind. Cas. 840; AIR 1937 Lah. 
931,40 PLR 422, 11 RL 71.. s 5 
Y 


(il) A I R1937 Mad. %41; 170 Ind. Cas. 49; I L 
(1937) Mad. 211; (1936) M W N 1056; 44 L W 808; -1 
RMU -o : e ae 
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Nevertheless his appeals must fail and the 
‘suits must stand dismissed because of the 
absence of leave from the Registrar for fhe 
institution of the suits which, in our opinion, 
is required: by, the provisions of s.%8, Madras 
‘Co-operative Societies Aet, VI of 1932. Hav- 
ing regard to the cireumstances of these cases, 
we think the just course to follow with regard 
to. costs is to direct the parties to bear their 
‘own costs in this Court, the appeals being 
‘dismiss€d and the memorandum of cross- 
objections also. = ia 

N.-D. o Appeals dismissed. - 





MADRAS HIGH COURT 
Appeal No 21 of 1936 
- November 16, 1939 
VENKATARAMANA RAO AND 
ABDUR RAHMAN, JJ. 
Rajah TADAKAMALLA 
SEETHARAMACHANDRA RAO— 
ed: APPELLANT 
versus 
Sree Rajah KOTAGIRI 
SATYANARAYANA RAO AND oTHERS— 
ow RESPONDENTS 

Riparian rights—Proprietors of estate on partition 
stipulating to keep watercourse joint and agreeing 
not to interfere with supply channels—Either party 
can restrain other from erecting bund and causing 
interference without showing damage. 

Under the partition of an estate it was stipulated 
that the mountains, watercourses and certain other 
properties should be kept joint and none of the parties 
should cause obstruction to the supply channels and 
water channels flowing as per mamool till that date 
to the tanks from one part of the estate to an- 
other : ; 

Held, that the putting up of a bund interfering 
with the common watercourse by one party was an 
infraction of the right of the other party and the 
latter had every right to have it removed without 
showing any damage. Bickett v. Norris (1), Kana- 
kayya v. Narasimhulu (2) and 90 Ind. Cas. 198 (3), 
relied on. [p. 777, col. 1.] 


A. against the decree of the Sub-Judge, 
Bezwada, dated April 11, 1935. 


Messrs. Ch..Raghava Rao, M. S. Rama- 
chandra Rao and D. R. Krishna Rao, for 
the Appellant. 

Messrs. B. Sitanama Rao and P. Sivarama 
Krishnayya, for the Respondents. 

Venkataramana Rao, J.—The facts 
necessary for the disposal of this appeal 
lie in a narrow compass. The question in 
dispute is between two neighbouring pro- 
prietors ‘in relation to a natural watercourse 
known as Durgadevi ckeruvu which flows 
between the two estates of North Vina. 
gadapa and the South Vinagadapa. The 
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plaintiff is the owner of the-estate of South’ 
Vinagadapa and defendants Nos. 1 and 2 
are the owners of North Vinagadapa. Both 
these estates formed part of oné estate which 
e belonged to two brothers who partitioned it in 
1844 by a deed of partition dated August-29, 
1844 (Ex! N). Under the said partition it. 
was stipulated that the mountains, water- 
courses and certain other properties should 
be kept joint and none of them should cause 
obstruction to the supply channels: and 
water channels flowing as per mamool till 
that date to the tanks from one part of the 
estate to another. The Durgadevi vagu 
rises in a forest in the north-east of 
both the estates and flows in a westerly 
direction and empties itself into the Durga- 
devi tank within the limits of Vinagadapa 
south. It is the case of the plaintiff that no 
portion of the Durgadevi vagu flows though 
the estate of North Vinagadapa. But itis 
the case of the defendants that a portion of 
the vagu flows through a donka which is 
common to both parties and that the said 
donka forms part of the boundary of both 
fhe estates. That the donka belongs in 
common to the proprietors of both the estates 
cannot be disputed. This was not controvert- 
ed by the plaintiff or his witnesses. Issue 
No. 1 was raised on the basis of the joint 
ownership of the donka. It is also the de- 
fendants’ case that the course of the vagu is 
in the form of a big curve marked as BCA in 
the plan Ex, C when it traverses the donka 
and not in a straight course. ; 
It is the case of the plaintiff that the 
course of the vagu has always been straight 
falling within the limits of the plaintiff’s 
estate and that no portion of it goes through 
the common donka. The necessary for the 
action has according to the plaintiff been 
occasioned by the demolition of a bund 
marked AB in Ex. C which is at the southern 
extremity of the donka by the defendants in 
July 1929 after it was repaired by the plain- 
tiff.. The plaintiff alleges that in 1925 there 
was a cyclone which caused an erosion in the 
Durgadevi vagu and diverted the water in 
a circular course in the vagu preventing the 
water reaching the Durgadevi tank anda 
bund was built in order to prevent such a 
diverison and the said bund existed from 1925 
to July 1929 when the defendants demoljsh- 
ed it. “Certain criminal procegdings were 
started in consequence and the parties were 
ultimately referred to a regular suit. The 
defendants -denied that there was any stich 
bund erecte@ in 1925, and alleged that: the 
bund was newly erected in 1929 because 
the defendants constructed a channel called 
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the--Gopavarani vagu. to lead watér from 
Gopavaram tank which is in the extreme east 
of their estate to the Durgadevi vagu to 
Increase the. water supply of Durgadevi 
tank, that by reason of the bund having, 
been erected -water which was naturally fow- 
- Ing from the donka into the tank. known.as 
Rallacheravu wasinterfered with and they 
suffered: damages thereby. i Ka 
The main question in controversy be- 
tweem.. the parties is whether Durgadevi 
vagu was flowing. in a straight course or in 
a. bent course through thé common donka: 
The suit is in substance for. a declaration 
that the plaintiff is entitled to put up a 
bund to the Durgadevi vagu at the portion 
Marked AB and -for an injunction restrain- 
ing the defendants from interfering with 
the plaintiff when he raises any such bund 
or wher repairs. are effected for the same. 
In fact all the issues relate solely to this 
question. A larger question as to the water 
.of .Durgadevi vagu’ flowing into the Ralla- 
cheruvu vagu, was also raised in the plead- 
ings. “But no issues were framed in regard 
to that matter though some evidence was 
let in on this question also. The main ques- 
tion for decision is only as to the right of the 
plaintiff.to put up a bund in the Durgadevi 
wagu as alleged by him. . This is again de- 
pendent upon the question whether the vagu 
runs in-a straight course or in a bent course. 
The plaintiff can only succeed if it runs 
only in astraight course. If the finding is 
that it goes in a bent course the plaintiff’s 
- suit fails. The learned Subordinate Judge 
has found that the Durgadevi vagu was 
flowing in-a bent course and not in a straight 
course at the disputed locality and that the 
vagu doesnot lie exclusively in the estate 
of the - plaintiff. It is this finding which 
Mr. Raghava Rao -attacks on behalf of the 
plaintiff. The evidence rélating thereto has 
been elaborately discussed by the learned 
Subordinnte Judge andin view of the fact 
that we are agreeing with his conclusion 
we think it unnecessary’ to deal with the 
evidence at length. We propose to refer 
only.:to a few salient features which render 
the. plaintiff's. case improbable. 
.. There are five plans filed in this case. 
Exhibit A is a plan prepared by the All India 
Survey Authorities in 1924-25. Exhibit B 
is a plan, prepared by Mr. Rangachari in 
the early stages of the case in March 1930. 
Exhibit O. is. a plan prepared by an expert 
. Mr. Varadachariar, a few months thereafter 
in September 1930. Exhibit © is a plan of 
the. suit locality prepared by P. W. No. 3 
: during ‘the course of the criminal proceedings 
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in August 1929 just beforg suit which was 
filed in November 1929. Exitibit Risa plan 
prepared by P. W. No. 8 in O. S. No. 271 of 
1910, a.suit which arose with reference’to the 
extensionsof the bund of Rallacheruvu,in con- 

“sequence whereof the ‘plaintiff who is the 
owner of a portion of she Vinagadapa estate 
complained that ‘his lands were submerged. 
A careful® study of these plans taken in con- 
junction with the evidence of the witnesses 
who prepared them supports the dagendants’ 
case. The survey plan Ex. A is important. 
It shows that the Durgadevi vagu takes a 
bent course towards the west touching’ 
Rallacheruvu vagu almost and then flows 
downward ‘into the Durgadevi tank. Ex- 
hibit C is very clear that- the donka and 
Durgadevi vagu are one and the same in 
one portion of it after the vagu passes the 
bend and that a portion of the bent course 
of the vagu lies in the defendants’ estate 
beyond the donka on the north. In Ex. C-1 
the Commissioner remarks that from the 
appearance of the course and the physical 
features, water must have flowed through 
this course for a numberof years as this 
vagu also is well defined and appears to be 
old. There is one other fact which is relied 
upon to show in this connexion that a por- 
tion of the water of Durgadevi vagu in 
certain seasons would flow into the Ral- 
lacheruvu vagu over surplus weir which has 
been constructed, within the limits of the 
plaintiff's estate when. there is surplus water 
on the Rallacheruvu and this could not be 
unless the water was flowing over in a bent 
course. . This topographical feature is admit- 
ted by the plaintiff's own witnesses P. Ws. 

- Nos. 3 and 8and the Commissioner in Ex. 0-1 
remarks thatif there was water more than 
2 feet in the vagu it would flow to Rallache- 
ruvu over the surplus weir between A and 
the bund of Rallacheruvu. : 

There is consistent testimony given by 
the defendants’ witnesses that the water used 
to overflow to the Rallacheruvu vagu.from 
the Durgadevi vagu. Considerable reliance 
was placed by Mr. Raghava Rao on the 
plan prepared by P. W. No. 8 in the former 
litigation and the statement by P. W. No. 8 
in the deposition in the present case that he 
would have shown the bent course of the 
vagu- in the plan prepared. by him if such 
was the course of-thevagu. But he had to 
admit that he noted in his plan only the 
relevant ‘points that were necessary for .the 
suit O. S: No: 271 of 1910 and omitted 
the points that-were not relevant and that 
the length of the vagu was. shown‘ in -the 
plan only. to the-exténht that’ was necessary 
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‘then, and that any curve in the vagu was 
not relevant toethe suit. Therefore his evi- 
dence is.not of much value on the questions 
in dispute.. The oral evidence of ‘the plath- 
tiff “has been throughout to show that in 
1925 there was an erosion which diverted ° 
the straight course of the vagu into a curved 
one at the disputed locality by reason of the 
breaches caused therein and that a bund 
consequently had to be put up by P. W. 
No. 1 ag the instance of P. W. No. 4 who 
agreed to ‘purchase the estate from the 
then owners of the zamindari. The learned 

` Judge on a consideration of the evidence on 

this point was very clearly of the opinion 
that no such erosion took place and no such 
bund was erected. 


It is the case of the plaintiff that P. W. 
No. l sent information to P. W. No. 4 about 
the breach in the vagu and thereupon P. W. 
No. 4 directed him to erect a bund. Two 
letters (Exs. H and J) are sought to be relied 
upon in support. The learned Judge declin- 
ed to act on the said letters and rightly so. 
Ib is admitted by-P. W. No. 4and P. W. No.1 
that accounts were maintained in regard to 
the repairs and that P. W. No. 1 submitted 
the account of the repairs but no such 
account was produced. At the time when 
the repairs: were executed P. W. No. 4 was 
not the owner but long after the repairs were 
executed. the sale deed of the estate was 
executed in favour df P. W. No.4 but no 
claim for repairs of this bund was made by 
him and the explanation given by him is 
unconvincing. That there could be no such 
erosion is also clear from Ex. T-1, the report 
sent by the Village Munsif on May 18, 1925, 
a day after the cyclone. He mentioned 
breaches in -the Rallacheru vagu but did not 
mention that there was an erosion*in the 
Durgadevi vagu. The evidence of other 
witnesses who speak with reference to this is 
unreliable. P. W. No. 2 wasnot ina position 
to say how long after the cyclone he went 
and saw the damaged portion. He says that 
after P. W. No. 1 strengthened the bund he 
saw it once and that he did not see it ever 
afterwards at any time, that at the time when 
the repairs were carried on, he did not see 
them. P. W. No. 3 also says that he had no 
opportunity to inspect when the vagu was 
flowing along its course. He was the engineer 
who prepared the plans for the Gopavaram 
vagu and he clearly says that he did not 
think of any bund erection. at the point AB, 
when he made the scheme and he carried 
out the scheme, but it is significant that he 
Was not consulted about the breach and how 
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the bund should be erected and that he only 


saw itafter it was built. 


It is hardly likely that on such an im- 
portant matter as the erection ofthe bund 
which is very material in connexion with 
the Gopavaram scheme he would not have - 
been consulted at all ifthe fact ef erosion’ 
were really true. Though P. W. No. 5is a 
karnam for over 25 years he saw the suit 
vagu only once and he was the person who-. 
put the merk of the Village Munsif in 
Ex. T-l and he did not see the vagu after: 
erosion. P. Ws. Nos. 6 and 7 do not give any 
useful evidence except merely reiterating 
that the bund came into existence only in 
1925. But all the witnesses clearly admit 
that if the bund was erected at the point AB 
water would not overflow into Rallacheruvu. 
P.W. No. 5 clearly says that.if the bund at 
AB was in existence no water from the vagu 
can flow into Rallacheruvu even in high 
floods. ButI think it is very plain even 
from the plaintiff's witnesses that water 
from the Durgadevi vagu used to overflow 
and go into Rallacheruvu vagu. As already 
stated the evidence of the defendants’ wit- 
nesses was that to their knowledge there 
was the bent course for over 40 or 50 years 
and water was flowing through that bent 
course and during high floods or when the 
water reaches a certain height it used to 
overflow from the Durgadevi vagu to Ral- 
lacheruvu vagu. The learned Judge who 
heard the witnesses has believed them and 
Mr. Raghava Rao has not been able to point 
to anything to show that the opinion formed 
by the learned Judge of these witnesses is 
wrong. It is admitted by all the witnesses 
on behalf of the plaintiff that no such bund 
ever existed before 1925. From a considera- 
tion of the entire evidence we are of the 
opinion that the finding of the learned’ 
Judge that no such bund at AB existed, that 
the water did not run in a straight course 
but in a bent course as alleged by the defen- 
dants and that the‘bund was newly erected 
only in 1929 is correct. The question is 
whether the plaintiff is entitled to erect a 
bund. The donka being common property, 
its bed belongs to both the plaintiff and 
defendants Nos. 1 and 2. ` Mr. Sitarama 
Rao has contended that it is not open {to 
the plaintiff to put up the bund and inter- 
fere with the enjoyment of the common pro- 
perty and that defendants Nos. 1 and 2 have 
a right to prevent the putting up of the 
bund even theugh they are not able to 
show any damage or the likelihood of any 
damage. Itseems to.us that this contention 
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is well founded. In Bickett v. Norris (1), 
Lord Westbury enunciated the principle at 
p. 62* thus : i 

“It is wise, therefore,- to lay down the general rule, 
that, even though immediate damage cannot bee 
described, even though the actual loss cannot be pre- 
dicted, yet, if an obstruction be made ta. the current 
‘of the stream, that obstruction is one which constitutes 
an injury whfch the Courts will take notice of, as an 
encroachment which adjacent-proprietors® have a right 
to have removed.- In this sense, the maxim has been 
applied by the law of Scotland that where you have an 
interest in preserving a certain state of things in com- 
mon with others, and one of the - persons who have 
that interest in common with you desires to alter it, 
you have a right to preserve the-state of things 
unimpaired and apreniieed in which you have that 
existing interest. ` : 

Applying this-principlé it was held in’ 
Kanakayya v. Naresimhulu (2), that one of 
the two tenants in common of a party wall 
could not raise the party wall with a view to 
building a superstructure on his own tene- 
ment without the consent of the other tenant 
though he might: suffer no inconvenience 
therefrom. : The principle laid down in 
Bickett v. Norris (1), has been approved by 
their Lordships of the Judicial Committee in 
Moung Bya v. Maung Kyi Nyo (3): vide 
the observations of Lord Atkinson at pp. 500 
and 501t. Therefore, the putting up of a 
bund AB in this case is an infraction of’ the 
right of the defendants and the defendants, 
have every right to have it removed without 
showing any damage. But in this case it is 
admitted by the plaintiff’s witnesses them- 
selves as already stated that the bund would 
prevent’ any water from overflowing the 
vagu and reaching the Raliacheruvu. The 
defendants have this right even under Ex. N 
which clearly provides that no obstruction 
should be caused to the water flowing as per 
mamool in the channels from one estate to 
another. i 


But there remains another question which 
was raised by Mr. Raghava Rao. He has 
asked foran injunction restraining the de- 
fendants from interfering with the Durga- 
devi vagu. ` The defendants asserted a right 
to take water from the vagu through certain 
passages which according to Mr. Raghava’ 
Rao were newly dug after the institution of 
the suit as will appear from the several 
applications made by his client in the lower 
gah Q865) 1H L (s 0) 47; 12 Jur. (x 9) 803; 4LT 

9: i ` 

(2) 19 M 38. ° Se z 

(3) 3 R 494; 90 Ind. Cas. 198;~A I R 1925 P C 236; 
52 I A 385; 42 C L J 156;49 ML J 282; 27 Bom. L 
R 1427; (1925) M W N 894; L R 6-A (PC) 209; 300 
W N 218 (PO), T 

*Page of (1865) 1 H. L. (5, c.)—[Ed.] ~~ 

Pages of 3 R.—[Ed.]- : 
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Court for the appointment of*a Commissioner: 
to inspect the locality and prepare a plan of 
the existing topographical features. Unfor- 
tunately, an issue was- not raised relating 
athereto but there-is no doubt, that thé ques- 
tion whether any water would overflow from. 
the Durgadevi vagu in its natural condition 
having regard to the situation of the vagu 
and the defendant’s lands did arise and bhe 
evidence establishes that during the,time of’ 
high flood or.when water reaches a certain 
height in Durgadevi vagu it would overflow 
into Rallacheruvu vagu. In. fact in the 
written statement the claim that was put. 
forward by the defendants was that the water 
of the vagu has been flowing uninterruptedly 
into the Rallacheruvu vagu from time im- 
memorial and the plaintiff had no legal right. 
to impede the usual flow of the vagu. All 
that the defendants can claim in this case is: 
that the plaintiff should not do anything: 
which would prevent the overflow of the 
water in its natural -state from the Durga- 
devi vagu into the Rallacheruvu vagu either- 
during high floods or when the water reaches- 
a particular. level which would cause an 
overflow of the water. Once the water falls. 
on the defendants’ land, the defendants cam 
take such steps as they may to conserve it. 
If the defendants have got any other right, 
it is open tothem to take such appropriate: 


proceedings as they may be advised to have- 


it declared and safeguarded and it cannot be- 
In the. result the- 


appeal fails and is dismissed with costs. 
N.-D. ` Appeal dismissed. 


$ $ 





QALCUTTA HIGH COURT 
Criminal Revision Petition Nos. 784 and. 
785 of 1940 
September 3, 1940 

i ROXBURGH, J. 
FAKIR MAHAMMAD AND ANOTHER— 
ACCUSED— PETITIONERS 
"versus 


EMPEROR— Opposite PARTY 
Bengal Excise Act (V of 1909), ss. 54, 83 (b)— 


“Offence under s. 54 (b)—Cognizénce taken. on challan: 


submitted by Inspector of Police—Proczedings held' 
did not comply with s: 83 (b) and were, therefore,. 
void. 

Police reported an offence under s. 54 (b), Ben. 
Excise Act to the Collector of Excise who wrote to» 


the Deputy Commissioner of Police, saying that he- 


sanctioned the prosecution of the two accused and 
that he authorized'an officer of the Police department 
to investigate the cases and to submit a report to,the- 
Magistrate under s. 83 (b) of the said Act. The Magis- 
trate took cognizance ona chalian submitted by the: 
Inspector of Police : 
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E Held, that it. could not be said that the Police 
Officer’ who: filed the challan of which cognizance was 
taken answered to the description required by s. 83, 
namely “an excise officer authorized by the Collegtor 
in this behalf.” : In the circumstances ,the whole pro- 
ceedings. were void. Se eee ee 
Messrs..S. C. Talukdat.and Kiron Mohan 
Sarkar’, for the AccuSed.. v, oi 
. Mr. Hamidul Huq, for the Crovan.:- -~ : 


* Order.—In these two cases the two ac: 
-cused have ‘béen convicted under s. 54 (b), 
Bengal Excise Act, 1909, for keeping -a 
licensed premises open after hours. The pro- 
«ceedings arose-out of searches by‘ the Police 
-during which no Excise Officer was present. 
“The ‘matters were reported to the Collector 
-of' Excise who wrote to the Deputy Com- 
-missioner of Police, North District, on Novem- 
ber 24, 1939, saying that he sanctioned the 
prosecution of the two accused -and that he 
:authorized an officer of the Police depart- 
ment to invéstigate the cases and to submit 
-a report to the Magistrate under s. 83 (b) of 
‘the said Act. The accused in each case have 
been fined Rs. 60. These rules have been 
issued on the ground that there has been no 
‘complaint or report by the Collector of Excise 
‘Or any excise officer authorized by him as 
‘required by s. 83 (b), Excise Act, and that 
‘therefore the Police Magistrate who tried the 
‘cases had no jurisdiction to take cognizance 
‘of the offences antl the entire proceedings are 
“wholly ultra vires. f 
In my opinion the rules must be made 
absolute. It appears that the Magistrate took 
‘cognizance in each case on a challan sub- 
mitted by the Inspector of Police, Belighatta 
Police Station. He never saw the letter of 
the Collector of Excise. dated November 24, 
until this was exhibited in the proceedings 
In the following February. Even if by any 
stretch it could be contended that this letter 
amounted in itself toa complaint or report 
as described in s. 83 (b), Excise Act, it is 
quite certain that the trying Magistrate did 
not take cognizance on such complaint or 
report. It cannot be said that the Police 
‘Officer who filed the challan of which cogni- 
-Zance was taken answers to the description 
required by s. 83, namely “an Excise Officer 
authorized by the* Collector in this behalf.” 
In the circumstances I must hold that the 
whole proceedings in each of the cases are 
‘void. The convictions and sentences are 
‘therefore set aside. It will be open to the 
excise.department to proceed properly accor- 
“ding to law if they are so advised. 


De Rides made absolute. 
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MADRAS HIGH COURT 
Special Bench... yes 
Original Petition No. 160 òf-1939 ._ 
:4 . March 4, 1940 


a ° © Leaca C. Ji, Kine AND KRISHNASWAMI 


ale aa AYYANGAR, Jd. E 
COMMISSIONER or INÇOME-TAX, 
MADRAS—PB&TITIONEP ` 


: ae versus ` 
HARVEYS Lro., TUTICORIN— 
< RESPONDENTS AN: 
Income Tax Act (XI of 1922), s. 10—Benefit recerv- 
ed by company held represented profits—Fact that 
gain was not in money but shares, held immaterial 
—Griginal: cost of asset is question of fact— Price 
mentioned therein, whether conclusive proof of original 
cost—Price seeming fictitious—Income-tax authori- 
ties, if can go behind contract and ascertain tue 
value. 4; he 
- The assessee company entered into a ginning con- 
tract with the mills. It undertook to mil] cotton for 
the mills “for a period of ten years ata reduced rate 
and as a consideration: the mill exchanged their 
20,900 shares for the 1,000 shares of the company. 
Tha assessee company contended that the exchange 
sheres and the benefit of the ginning contract must 
be regarded as one transaction and, entirely of a capi- 
tal nature and since the mills had been allowed to 
eat it as being a transaction of a capital! nature, 
the company must be allowed to treat it in the same 


way: . i 

Held, that the arrangement by which & proportion 
of the shares of the mills was issued to the company 
in respect of the ginning contract was not a transac- 
tion of a capital nature and the benefit received by 
the company represented profits received in the year 
of payment. The difference between the values of the 
exchanged shares must be allocated to the ginning con- 
tract and as such was profit in the hands of the 
company assessable tothe tax. The fact that the 
gain was not in money but in money’s worth, 
viz., shares, was immaterial. Van Den Berghs Lid. 
v. Clark (3), explained, Howley v. Commissioner of 
Inland Revenue (2) and Short Brothers Ltd. v. 
Commissioners of Inland Revenue (4), distinguished, 
Commissioners of Inland Revenue v. North Fleet 
Coal and Ballast Co. Ltd. (6), relied on. [p. 784, col. 2.) 

Held, also that the income-tax authorities were 
right in adopting the market-value in respect of the 
20.000 shares of the mills allotted to the com- 
pany. [ibid.] ' ; : 

The’ original cost of any particular asset is entirely 
a question of fact and like any other question of fact 
depends upon the evidence produced to prove it. The 
mere production of documentary evidence showing that 
a contract has been made for purchasing assets at a 
certain price does not conclusively establish the cor- 
rectness of a claim made by an assessee that for the 
purpose of s. 10 (2) (wi) the original cost is the 
acount shown in the document. Where the circum- 
stences show that an assessee has arranged to put an 
ensirely fictitious price on his assets it is open to the 
Income-tax Authorities to refuse to accept that price 
and to ascertain what the true value is. Aron balo- 
mon v. Salomon & Co. (1), distingifished. [p. 781, 
col. 2.] 


O..P. reference made by the Commissioner 
of Income-tax, Madras. 


“Mr. K. V. Sesha Ayyangar, 


for the- Peti- 
tioner, f S 
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The Advocate-General and Mr. Subbaroya 
Ayyar, for the Respondenis. ° 

Leach, C. J.—The assessee company is 
a private company having been incorporat- 
ed in British India in May 1933. The capie 
tal is Rs. 5,00,000 divided into 5,000 shares 
- of Rs. 100: each and all the shares have 
been isstted. The share-holders and their 
holdings are as follows: (i) the firm of A. 
and F. Harvey, 3,998 shares; (ii) the Madura 
Mills Co. Ltd., 1,000 shares and the Como- 
rin Investment and Trading Co. Ltd., two 
shares. For the sake of brevity I will refer 
to the assessee company as “the Company” 
to-the firm of A.and F. Harvey as “the 
Firm” and to the Madura Mills Co. Ltd., as 
fhe “Madura Mills.” The firm consists of 
three partners, namely, Mr. A. Harvey, Mr. 
J. ©. Harvey and the Tuticorin Co. Ltd., 
the share-holders of which are mostly cer- 
tain eniployees of the firm. Mr. A. Harvey 
and Mr. J. C. Harvey are brothers. The 
profits of the firm are divisible between the 
partners in the following proportions: Mr. 
A. Harvey’: 63/128; Mr. J. C. Ramey 
63/128 ; and the Tuticorin Co. Ltd.: 2/128. 
The capital of the Comorin Investment and 
Trading Co. Ltd., is divided into 10,000 
shares of which Mr. A. Harvey and Mr. 
J. C. Haivey hold between them’ 9,999 
shares. 

In April 1933, it was arranged that on 
incorporation the Company should purchase 
for Rs: 15,00,000 the assets of a cotton gin- 
ning business owned by Messrs. A and J. C. 
Harvey as individuals. and not as members 
of the firm. Thé assets consisted of lands, 
buildings, plant and machinery. Of the 
purchase consideration Rs. 4,71,383 was 
allocated to the lands and buildings, and 
Rs. 10,28,617 to the plant and machinery. 
For several years Messrs. A and J.C. Har- 
vey had ginned cotton for the Madura Mills. 
‘The rates charged for the years 1930, 1931 
and 1932 averaged Rs. 12-8-0 per candy. 
Before the incorporation of the Company 
negotiations took place between Messrs. A 
and J. C. Harvey and the Madura Mills for 
the conclusion of an arrangement under 
which the Madura Mills should allot 20,000 
shares to the company and as considera- 
tion the company should allot to the Madura 
Mills 1,000 shares and enter into a contract 
under whieh the company should agree to 
gin cotton for the Madura Mills at a flat 
rate of Rs. 8 per candy for a period of ten 
years from April 1, 1933. An agreement 
„was arrived at on this basis after the incor- 
poration of the company ‘and 1,000 of its 
shares were allotted to ‘the. Madura Mills 
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on July 24, 1933. The "formal contract 
with the Madura Mills was erecutéd on 
Apgust 26, 1933, and the allotment to, the 
company of the 20,000 shares of the Madura 


. Mills duly followed. The Company paid mo 


cash for the assets which. it had acquired 
from Messrs. A and J? C. Harvey. ° Of the 
Rs. 15,00,Q00 stated to be the consideration, 
Rs. 5,00,000 was satisfied by. the issue of 
shares and the balance vf Rs. 10,00,000 by, 
the issue of debentures. On Jung 2, 1933, 
the company passed the following resolu- 
tion : j 

“Resolved unanimously that the sum of Rs. 10,00,000 
be raised by the issue of two debentures for Rs. 5,00,000 
each bearing interest at 7 per cent. per annum charged 
upon its undertaking and all its property whatsoever 
and wheresoever both present and future including its 
uncalled capital if any and goodwill in the form now 
submitted to the meeting- and that in corsideration 
of the Finchlay Investments Limited, and the Kocha- 
dai Investments Limited, having each paid to the 
company the sum of Rs. 5,00,000 that the above men- 
tioned two debentures be sealed and issued to the above 
companies.” ; 

The ‘Finchley Investments Limited and 
the Kochadai ‘Investments Limited are two 
private companies registered in Canada and 
controlled by Messrs. A. and J. O. Harvey 
through their wives.. The Finchley Invest- 
ments Limited has an authorized capital of 
$50,250, divided into 50’Class A Cumula- 
tive Preferred shares of $5 each, and 10,000 
Class B shares of $5 each, of which all the 
Class A shares and 5990 of the Class B 
shares have been issued. All the Class B 
shares are held by Mrs. A. Harvey. This 
company has taken authority to issue de- 
bentures to the value of $10,00,000 and 
has in fact issued $99,000, all of which 
are also held by Mrs. A. Harvey. The 
Kochadai Investments Limited has an au- 
thorized capital of $25,250 made up of 50 
Class A Cumulative Preferred shares.of $5 
each and 5,000 Class B shares of $5 each, 
of which all the Class A shares and 1,990 of 
Class B shares have been issued. Mrs. J. O. 
Harvey is the holder of the 1990 Class B 
shares. This company has authority to issue 
debentures to the amount of $5,00,000. Of 
these debentures $1,99,000 have been issued 
and $6,000 of them haye been redeemed. 
The outstanding debentures are all held by 
Mrs. J. C. Harvey. Of the debentures issued 
by the Finchley Investments Limited the 
amount of $169,000 was issued on Octo- 
ber 17, 1933, and of those issued by the 
Kochadai Investments’ Limited a similar 


‘amount was issued on- October 12, 1933. 


On the passing 6f the resolution, which I 
have just quoted, two cheques for Rs. 5,00,000 


‘each were drawn by the firm in favour of the 
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company, but ittas not intended that they 
; Should be presented for payment. In the 

course, of explanations given on behalf of the 
company in answer to questions put by the 
inéome-tax authorities it was stated that the 
two cheques were issued by the firm on be- 
half of the Canadian Companies in pursuance 
of an oral arrangement between Messrs. A 
and,J. C. Harvey on the one side, and the 
agents of the Canadian ‘Companies on the 
other with a view to avoiding costly cross- 
remittances: It was also stated that Mrs. 
J.C. Harveys had received Rs. 5,00,000 from 
the Kochadai Investments Limited and that 
Mrs. A Harveys had received an equal sum 
from the Finchley Investments Limited. It 
turned out that the payments to these ladies 
did not represent cash but merely the issue 
to them of debentures by the Canadian com- 
panies. Therefore the position was that in- 
stead of the vendors réceiving Rs. 10,00,000 
in cash the Canadian Companies which they 
controlled received debentures for this 
amount andthe Canadian companies in turn 
issued their own debentures to the wives of the 
vendors. The fact that the vendors received 
by this roundabout way debentures in lieu 
of cash will not affect the legal position if 
the transaction is a genuine one, but the 
Income-tax authorities say that it is not. 
They contend that the issue of debentures 
represents an artificial: transaction under- 
taken to give an appearance of reality to 
the inflation in the value of the assets ac- 
quired-by the company and a scheme to’ de- 
feat the payment of income-tax. 

It is made abundantly clear by the Com- 
missioner of Income-tax in thé statement of 
the case that the Rs. 15,00,000 representing 
the purchase consideration is in fact a highly 
inflated figure. All the assets of the business 
had-been purchased by Messrs. A and J.C. 
Harvey between the years 1897 and 1931 
for about Rs. 10,50,000. The following 
statement shows the dates of construction of 
purchase of the various assets, théir original 
cost, their written down value according to 
the accounts of the firm, and the values 
placed upon them at the time of the sale to 
the assessee: so E w 

K * * X We a 
_ Itis not necessary to examine these figures 
in detail to show that Rs. 15,00,000 was out 
of all proportion to the real value of the 
assets. It will be sufficient if attention is 
drawn to the machinery statement. The 
press at Sattur was purchased in 1914 for 
Rs. 101,411-13-2 and 19 years later was sold 
for Rs. 2,06,250. The gins at Sattur were 
purchased . between 1905. and 1915 . for 
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Rs. 1,05,683-14-2 and were sold for 
Rs. 2,06,250. The press at Dindigul was 
acquired during the years 1928 and 1929 
for Rs. 84,944-13-10, and was also sold for 
Rs. 2,06,250 The gins at the same place 
were purchased during these years for 
Rs. 60,892-10-11 and they were sold for - 
Rs. 2.06,250., The-total assets sto6d in the 
books of firm at Rs. 5,00,000°and notwith- 
standing that there must have been consider- 
able depreciation they were passed on to the 
company at the figure of Rs. 15,00,000. It 
has not been suggested by the company that 
the value of the assets had increased owing 
to special circumstances. On the contrary, 
it had to be admitted to the income-tax 
authorities that the value of ginning fac- 
tories had been seriously affected by the 
depression prevailing in the textile trade. 
Indication of the extent of depression may: 
be gathered from the fact that a factory 
built by another company at- Sattur at a 
cost of over Rs. 2,00,000 was acquired by the 
company in 1934 for Rs. 40,000. ` 

` (The company was assessed by the Income- 
tax Officer, Tuticorin, for the year 1934-35 
on a total income of Rs. 82,643. The pre- 
vious year was the year ended March 31, 
1934, and the assessment was completed on 
August 31, of that year. In arriving at the 
figure of Rs. 82,643, the Income-tax Officer 
allowed a deduction of Rs. 61,130 as interest 
on the debentures which were issued to the 
Canadian companies. The true nature of 
the transaction with those companies had 
not then been realized, but further investi- 
gations carried out by the Income-tax Officer 
led to the disclosure of the position which 
I have stated. It was also discovered that. 
the company had not declared any dividend 
out of the profits of the year ended March 
31, 1934 and that out of the total book profits 
amounting to Rs. 85,225 during the two 
years ended March 31; 1935.only Rs. 25,000 
had been ‘distributed by July 1935. The 
explanation given on behalf of the company 
was that the year 1933-34 was the first year 
of its working and that having regard. to the 


‘world depression the directors had decided 


on the ground of prudence not to pay a 
dividend in ‘respect of that year. Not 
being satisfied with this explanation and 
being ofthe opinion that the real object of 
not distributing profits was to enable Messrs. 
Aand J. C. Harvey to avoid a large amount 
of super-tax, the Income-tax Officer asked 
the Assistant Commissioner to. give his ap- 


-proval under °s. 23-A. (2), Income Tax Act, 


1922 to an order being passed that the sum 
payable as. income-tax . by. the. company 
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should not be determined and that the’ pro- 
portionate share of each member in the 
profits and gains should be included in the 
total income of the member for the purposg 
of assessment totax. After giving the com- 
. pany an opportunity of being heard ‘the 
‘Assistante Commissioner passed the order 
asked for by the Income-tax Officer. The 
Income-tax Officer then computed the in- 
come of the company for the year 1933-34 
which had escaped assessment in 1934-35 at 
Rs. 7,11,316. This figure included the fol- 
lowing major items: 


“(a) Rs, 48,149 ...depreciation allowed in excess of 
the original assessment. 
(b) Rs. 61130 ...interest on debentures allowed in 
the original assessment. 
(c) Rs. 6,00,000 ...advance received on account of 
ginning charges”. 


The Income-tax Officer regarded the tran- 
saction between the company and the Madura 
Mills as involving a payment On account of 
ginning charges of Rs. 6,00,000. This figure 
was arrived at after allowing the company 
to treat the allotment of 1,000 of its shares*to 
the Madura Mills as a capital transaction. 
The market value of the 20,000 shares of the 
Madura Mills which the company acquired 
was Rs. 7,00,000, The 1,000 shares of the 
assessee which the Madura Mills received 
in exchange in consequence of the arrange- 
ment had no market value, but the Income- 
tax Officer took the nominal value of 
Rs. 1,00,000 to be their true value. The 
difference between Rs. 7,00,000 and the 
Rs. 1,00,000 represented the payment by the 
Madura Mills to the company on account of 
ginning charges for the period of ten 
years. The company appealed to the As- 
sistant Commissioner against this new com- 
putation of income and objected to the 
inclusion of the three items (a), (b) and (c) 
in the total income. The Assistant Commis- 
sioner accepted the Income-tax Officers 
computation and dismissed the appeal. The 
company then applied to the Commissioner 
of Income-tax for revision of the Assistant 
Commissioner’s order under s. 33 and asked 
in the alternative that certain questions of 
law be referred to this Court under s. 66 (2). 
Messrs. A. and F. Harvey also appealed 

cainst the order passed. under s. 23-A. 

hat appeal is pending but the qusstion of 
the validity of the order does not arise in 
the present proceedings. ‘The Commissioner 
acceded tothe request of the company for a 
reference and has asked-the @ourt to decide 
the following questions: . 4 


“l, Whether the Income:tax authorities were justi- 
fied in law in going behind the contract for the sale 
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of the assets of the Harvey Brothers to the petitioner 
company for Rs. 15,00,000? ` h 

„œ lithe answer to the above is in the -affirma- 
‘tive, (a) whether there was any material -before the 
Income-taxe Authorities to justify their finding that the 
original cost of those assets to the petitioner Company 
was not Rs. 15,00,000 and b) if there was such material 
was there any material for their finding that the cost of 
the assets was Rs. 5,00,000 ? a 

3. Whetfer there was any material before the In- 
come-tax Authorities to justify their conclusion that the 
debenture loan of Rs. 1,00,000 was illusory and colour- 
able and that the interest paid thereon is not therefore 
allowable as a deduction ? 

4, Whether the transaction of exchange of the 
Madura Mills shares with the shares of the petitioner 
Company is an isolated transaction and of a capital 
nature ? 

5. Whether on the facts of the case the difference 
if any between the values of exchanged shares could be 
said to be profit in the hands of the petitioner assessable 
to tax ? 

6. Whether the Income-tax Authorities were cor- 
rect in adopting the market value in respect of the 
20,000 Madura Mills shares allotted to the peti- 
tioners ? 

7. Whether there was any material before the 
Income-tax Authorities to justify their finding that 
the difference in value between the 20,000 shares 
of the Madura Mills Ltd. received by the petitioners 
and the 1,000 shares of their own Company allotted 
by the petitioners to the Madura Mills amoutted 
to 6,00,000 ?”” , i 

Question No. 1.—By virtue of s. 10 (2) (vi), 
Income Tax Act, 1922, an assessee is entitled 
to an allowance on account of depreciation 
in respect of buildings, mahinery or furniture 
which belong to him and are used for the. 
purposes of his business. The Commissioner 
rightly observes that the original cost of any 
particular asset is” entirely a question of 
fact and like any other question of fact 
depends upon the evidence produced to prove 
it. The mere _ production of documentary 
evidence showing that a contract has been 
made for purchasing assets at the certain 
price does not conclusively establish the 
correctness of a claim made by an assessee 
that for the purpose ofs. 10 (2) (vi) the 
original cost is the amount shown in the 
document. I also agree with the statement 
of the Commissioner that where the circum- 
stances show that an assessee has arranged 
to put an entirely fictitious price on his assets 
it is open to the Income-tax Authorities to 
refuse to accept that price and to ascertain 
what the true value is. 


On behalf of the Company the learned 
Advocate General has contended that the 
Court cannot go behind the.contract, and 
in support of this argument has quoted the 
decision -of the House of Lords in Aron 
Salomon v. Salomon & Co. (1) but I fail to 
see . what bearing that case has here. A. 
leather merchant and a boot manufacturer 

Q) (897) A C 22. i 
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sold his business to a limited company which 
chad a nominal capital of 40,000 shares of 
1£ each. Before the incorporation of. the 
Company the vendor entered into a contract 
with the’ trustee of the future Company” 
settling. the terms upon which the transfer 
was to be made. One of the, conditions was 
that part payment might be måde to-the 
verdor in debentures of the Company. The 
“memorandum of association was signed by. 
the vendor, his wife, a daughter and four 
-sons all of whom subscribed ‘for one share 
each. In part payment of the purchase con- 
‘sideration debentures were issued to the 
vendor to whom was:allotted 20,000 shares 
which were paid for out of the purchase 
money. The total number of shares issued 
was 20,007 and with his 20,000 shares the 
vendor-had complete control of the company. 
At the time of .the sale the. business was 
solvent, but bad times came and the company 
‘was forced to go into liquidation. The 
question was whether the vendor as the 
-holder of the debentures was entitled to 
preference over the other creditors of the 
company. Overruling the Court of Appeal, 
the House of Eords held that it was not 
contrary to the true intent and meaning of 
the Companies Act, 1862, for a trader to sell 
his business .to.a limited liability company 
consisting of himself and the members of 
~ his family, the business then being solvent, 
all the terms of sale being known to and 
approved by the share-holders, and all the 
requirements of the Act being complied with. 
There had been no fraud upon the creditors 
or share-holders and the liquidator was not 
‘entitled to rescission of the contract of 
purchase. : À 
~ In the present case the Court is not con- 
` sidering a situation analogous to the situation 
“in Aron Salomon v. Salomon & Co. (1), and 
“it is not considering the provisions of the 
Companies Act but the provisions of the 
Income Tax Act. To accept the argument 
of the learned Advocate-General would mean 
that. where an assessee had placed a fictitious 
value on his assets he would be entitled to 
the statutory allowance for depreciation on 
the fictitious figure*and consequently would 
escape payment of income-tax. Therefore, 
to.accept the argument would be to go 
against the true intent and meaning of the 
Income Tax Act. As I hold that the income- 
tax authorities have the right to look behind 
the contract of sale it follows that my answer 
to the first question is in the affirmative. 
Question No, 2.—I have shown the basis on 
which the company says that the figure of 
Rs. 15,00,000 is arrived at and I am of -the 
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‘opinion that there was material to justify 
the finding of the income-tax authorities 
that the original cost of the assets acquired 
avas not Rs. 15,00,000. The purchase con- 
sideration was the allotment of shares of 
the face value of Rs. 5,00,000 and deben- . 
tures of the nominal value. of Rs.» 10,00,000 
but the sharés and the debentires had no 
value beyond the value’ of the assets ac- 
quired.` The company adduced no evidence 
of the value of the assets. It relied entirely 
-on the figure stated in the contract. of 
sale. In these circumstances the -income- 
tax authorities took the true value to be the 
figure at which the assets stood in the books 
and as this was the only. evidence before 
them I-consider that they were justified in 
their conclusion, especially in view of the 
age of most of the assets. If the tompany 
-had placed before the income-tax authori- 
tiec evidence to show that the assets stood 
in the .books of the firm ata lower figure 
.than their true value the position would 
have been different. But it did not do so 
and the inference is that it was not in a 
‘position to show that the assets were of 
higher value. I would answer both parts of 
the second question in the affirmative. : 
Question No. 3.—I have already stated the 
facis relating to the debenture issue and 
-I consider that these facts provide material 
amply sufficient to justify the conclusion that 
the debenture loan of Rs. 10,00,000 was 
illusory and colourable. It follows that in 
my opinion the interest paid on the deben- 
tures is not allowable as a deduction. 
Questions Nos. 4, 5, 6 and 7.—These ques- 
tiors may be dealt with conveniently toge- 
the>. The learned Advocate-General has con- 


-tended that the exchange of the shares. of 


the Madura Mills for the shares of the 
company and the benefit of the ginning con- 


-tract must be regarded.as one transaction 


and entirely of a capital nature. He has 
alsc said that as the Madura Mills has been 
‘allowed to treat it as being a transaction of 
a capital nature the company must be 
allowed to treat itin the same way. Iam 
unable to accept either of these propositions. 
The main part of the consideration which 
the Madura Mills received for its Rs. 20,000 


. shares. was the benefit to be derived fro 


the ginning contract. For ten, years the 
company has to mill cotton for the Madura 
Mills at a price far below the market price.. 
I consider that the income-tax authorities 
were justifiedein regarding the transaction 
of a capital nature only to the extent of 
Rs. 1,00,000, represented -by. the shares. of 
the company allotted. tothe Madura Mills. 


1941: 


The company -in return for an-immediate - 
‘gain of Rs. 6,00;000 agreed to reduce its 
probable annual gains over a period of ten 
years: :.In other words instead of getting a, 
probable i income of Rs. 6,00,000 spread over 
. ten years it obtained a lump sunt payment 
in‘one year. ‘Nor do I regard the fact that 
this gain was not in money butin money's 
worth, namely shares, makes any difference. 


In my opinion.the income tax authorities- 


were also justified in- taking the value of the 
20,000 shares which the company received 
from the- Madura Mills to be the market 


value at the date of the transaction. It has: - 


been argued by the learned Advocate-General 
that to place on the market at once a block 
of 20,000 shares would mean a depression 
in the price. As the Commissioner has 
remarked the shares were not put on the 
market and were not intended to be put on 
the market. In support of his argument 
that--the answers to these four questions 
should be in*favour of the company, the 
learned Advocate-General has quoted to us 
Howley v. Commissioner of Inland Revène 


(2), Van Den-Berghs Ltd. v. Clark (3), Short . 


Brothers - -Ltd. v. Commissioner of Inland 
Revenue (4) and Commissioners of-Income 
Tax.v. Shaw Wallace (5), but I can find no 
support for him in these judgments. 


In Howley v. Commissioner of Inland 
Revenue (2), the facts were. these. In con- 
sideration of an advance of £7,000 made by 
the assessee to a company in 1905, he receiv- 
ed debentures of the nominal value of 
£7,000 re-payable after December 1914, by 
half yearly instalments of £500 and from a 
director 5,600 £1 ordinary, shares of which he 
“was to transfer 400. shares on receiving 
each payment of £500 in- respect of the de- 
bentures. -He was also to receive one-fifth 
of the ‘profits each year upto December 1914, 
and thereafter a share of the profits corres- 
ponding in effect to the proportion of the 
debentures remaining unpaid from time to 
time. The assessee received no share. of the 
profits for the year 1915, 1916 and 1917 until 
1920 when he received a sum ‘of £6,000 in 
-settlemént of what was due to him by way 
of profits.for those years. In May 1921, he 
was paid £10,000, in, full settlement of. ‘the 
liability under the agreement upto Decem- 

(2) (1925) 8 Tax Cas. 331. | 

(3). (1935) A C 431; lot LIKB 345; 153 L ‘T 171; 
19 Tax Cas. 390; 51 TL R 593.. we, Ng 

(4) (1928) 12 Tax Cas. 955; 136 LT 689. 1 

(5) 59 I A 206; 136 Ind. Cas. 742; A-I 21932 P C 
138; 59 C 1343; ind.” Rul. (1932) PÊ 156; 90W N 
515; 36 CW N 653: (1932) M W N 618; 55 0C LJ 
386; (1932) A L J 588; 34 Bom. L R 1033; 36°L W 
63; "63 M LJ 124 (P C). 
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: ber 1921; the prospective date of ie termi-~ 
nation. "The ‘sums of £6,000 and £10,000 
were assessed to super- -tax for the ‘years. 
1920-21 amd 1921-22 respectively as. forming. 
“part of histotal ingomé for- the years 1919- 
20 and 1920-21. It was held that..he was: 
entitled under the original contract to have 
his share &f the profits paid to him each year 
and that for the purpose of computing ‘his. 


“income for super-tax the £6,000 ande £10,000. 


must be spread over the yedrs in respect. 
of the profits of which they were. paid, sub- 
ject to the ‘entire exclusion- from liability to 
super-tax of such part of the sum of £10,000: 
as represented a. composition of his right to 
receive a share of the profits of the year: 
1921. . In the case now before us there was. 
no arrangement by which the payment: was- 
to be spread over a period of years. | The 
contract.was one. under which the company- 
got an immediate gain in consideration of” 
its reducing its charges. It ‘ must be regard- 
ed as a contract entered into in. the ordinary 
course of its ginning. businessxand.: nothing - 
else. Van Den Berghs..Ltd. v: Clark: (3), 
was a decision of the House of Lords: . The. 
facts are even further away from the facts 
in the present case. but -an- observation : of 
Lord Macmillan has’ application here, not 
in favour .of but against. the argument.: of ` 
the learned Advocate:General. . An ‘English. 
company..carried on a large business in the- 
manufacture of margafine,» another substi:- 
tute for butter. In 1908 the company enter-- 
ed into an agreement with a Dutch ‘com- 
pany of rival manufacture under which the - 
two companies undertook to share «profits . 
and losses in the proportion’ .which, ‘on -an 
average of five years, the profits of the rival . 
trading in margarine bore to each other. In 
1913 thére was an.extension of the agree~ 
ment which was to be prolonged till the end: ` 
of 1940. The two companies carried on their - 
business separately until the end of 1913. 
During the last war the agreement could: 
not be observed, but in 1920 .a third agree- 
ment was, entered into by which the former - 
agreements were amended. One of the terms - 
of the amended agreement was that the re: 
sults of: trading. imthe ytar 1914; and later 
years should be ascertained by. accountants . 
on each’ side and. that any dispute arising 
undeér,the agreements should be settled by - 


` arbitration: ‘Disputes :did. arise and there - 


waga submission to arbitration. The arbi- 
-bitration, proceedings were however settled . 
on terms by which the.agreements were res: 
ċinded and. the’Dutch Company paid the - 
English Company asum-of £4.50,000 as. 
damages. The question was’ whether the- 


1 
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quarry company should 


asset or a receipt of income to be included. build a wharf at which.the purchaser’s ships 


inthe profits- of-the. English Company. It ‘céuld load 


was held that the payment was in the nature 
‘of a capital asset. The passage in the judg-, 
ment of Lord Macmillan ewhich has bearing 
in the present case is this + _ 

“Now what were the appellants (the English com- 
pany) giving. up? They gave up their whole rights 
under, the agreements for 13 years ahead. These 
agreementg are called in the stated case 
ments’, but that is a very inadequate 
them, for they did much more than merely embody 
a system of pooling and sharing profits. If the appel- 


the chalk. As the result of the 


“war of 1914 the agreement was suspended 
“and after the war the purchaser did not 


wish to take further deliveries. It was then 
agreed between the quarry company and” 
the purchaser that in consideration of a_pay- 
ment of £900 a year for the remaining four 


‘pooling agree-. years of the term the purchaser should be 
Jasana af * 


“Télieved of his liability under-the contract. 


“Subsequently, the quarry company accepted 


lants were merely receiving in the, sum down the . 


aggregate of profits which they would otherwise have 
received over a series of years the lump sum might 
be regarded as of the same nature as the ingredients of 


t 


which it was composed. ’”’ : 

Lord Macmillan’s judgment was accepted 
by all the members‘ of the House of Lords 
who heard the appeal and therefore we have 
here authoritative indication, that if a pay- 
ment represents a lump sum payment of pro- 
fits which would otherwise be received over 
a series of ‘years it may be régarded as rep- 
resenting -income. The‘ decision in Short 
Brothers Ltd. v. Commissioner of Inland 
Revente (4) was that the compensation paid 
in -cancellation | of certain contracts was 
chargeable to.excess profits duty as a re- 
‘ceipt of profits in the course of the, com- 
pany’s ordinary trade, and must be included 
in the profits for the ‘accounting period in 
which it became payable ‘and was in fact 
paid. This case certainly does not help: the 
company. Commissioner of Income Tax v. 
Shaw Wallace (5), was quoted because the 
Privy Council there said that the word “in- 
come” connotes a periodical monetary return 
coming ‘in “with some sort of regularity, or 
expected regularity, from definite sources. 


“The source is not necessarily one which is 


expected to be continuosly productive, but 


- it must be one whose object is the production 


ofa definite return, excluding anything in 


ves ., the nature of a mere windfall. .It cannot be 


suggested that the allocation of the 20,000 
‘shares of the Madura Mills was in the nature: 


a lump sum payment of £3,000-in lieu of the- 


“four annual payments of £900 and the £3,000 


was applied by the quarry - company in 


‘writing down the cost of the wharf. It was 


held that the £3,000 was chargeable to excess 
profits duty as a trading profit of the quarry 
company and therefore must be ineluded in 
the profits of the year in which it was agreed 
to be paid. Rowlatt, J. refused.-to graft a 
distinction upon the decision of thé Court of a 
Appeal, in Short Brothers Ltd: v. Commie? 
stoners of Inland Revenue (4). He consider! 
ed that if a sum represented profits in 2. 
new form then that was income and income 
in the year in which it was received. 

The answers which I would “give‘-to- the 
four questions are these: No. 4: The arrange- 
ment by which a proportion.of the shares 
of the Madura Mills was issuéd to the com- 
pany in respect of the ginning contract is 


“hota transaction of a capital nature and the 


of a windfall.. The contract fell-within the” 


scope of the memorandum of assoéiation of 
the company and it seems to me that the re- 


, sulting benefit of the company must be clas- 


sed as income. 


- A decision which is far more in point is 


ey that of ‘Rowlatt, J., in Commissioner of Iñ- 


land Revenue v. North Fleet Coal and Ball- 
ast Co. Ltd. (6). A Company owned. a chalk 
quarry and contracted to- supply:a purcha- 


"ger with a specified quantity of chalk yearly 


* for ten years. 
 « (6),(1928) 12 Tax Cas. 1102. et. GAS 


The contract also included in 


a 


- >The result is that the- Income-tax authori- 


benefit received by the Company represents 
profits’ received in the. year of payment. 
No.5. On-the facts of the case the difference 
between the values of the exchanged shares 
must be allocated to the ginning contract 
and such is profit in the hands of the Com-— 
pany assessable to the tax. No.6 The In- 
come-tax authorities were- right in adopting 
the market value in respect: of'the 20,000 
Shares of the Madura Mills allotted to the 
Company. No. 7. There was material before 
the Income-tax’ authorities to justify their 
finding that the difference between the 


“20,000 shares of the Madura . Mills received 


by the Company and the 1,000 shares of the 
Company allotted to. the Madura Mills 
amounted to Rs. 6,00;000. 


ties have succeeded on all the questions 
raised and therefore are entitled to thbir 
costs, which we fix at Rs. 250 s 


King, J.—I agree. - l 
Krishnaswami Ayyangar, .J.—I agree. 
N.-D. | 


Order accordingly. ; 


he 
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could be suéd or could S ie of a breach of 
: contract to marry-hisdaughter.-- - ` 

, She learned Counsel ‘relied on Purshom- 
tamdas: Tribhoðandas: `v. Purshomtamdas 
Mangaldas (2), : whiçh . was a case where the 
plaintiff who had been betrothed to thedefen- 
dant’s ee sued for a declaration that 


unless the fefendant was willing that the 


sue for compensition—Father’s consent to contracty:! marriage should be performed before a cér- 
Dh akh er malsa si valid. . “; ‘tain. date the contract for the marriage. 





Where a person who is major has entered into ‘a có 


n=.:-Should no longer be binding on the plaintiff 


tract of marriage with a minor girl, she cannot sue.: 
for compensation for breach of promise of marriage. - 


and that the betrothal was void, and for 


The fact thaf-her father consented to her making theas!®: 25,000 damages for breach of the contract 


contract does not make it any the more a valid con- 
tract although it might. have made the marriage a 
valid marriage if it had-taken place. 181 Ind. Cas. 755 
(13 and 49 Ind. Cas. 59 (3) relied on. Purshomtamdas 
Tribhovandas v. Purshomtamdas Mangaldas (2), not 
approved. ns a 

| Sp. S. Å: against the decree ofjthe District 
-Court, Tharrawaddy in Civil Appeal No. 4. 


cf 1940. = 


“a 


. Mr. Sei Tun Aung, for the Appellant. 
Mr. W. Heck, for the Respondent. _ 


Judgment.—The plaintiff-appellant is & 
minor girl. Shé hassued the defendant-res- 
pondent U Tha Yin for’ compensation for 
breach of promise to marry. Her suit was 
allowed in the Township Court and a’ decree 
for Rs. 200 was-granted. On appeal'to the 
District Court, this.decree was set aside and 
the plaintiff's suit: was dismissed. The learn- 
ed District Judge has pointed out that in 
Ma Pwa Kyive.v. Maung Hmat Gyi (1); it was 
held that a “minor was not - competent’ to 
enter into a valid or binding contract to 
marry and the minor could not sue for 
damages for ‘breach of promise of marriage. 
‘The plaintiff now’ appeals to this Court tak- 
ing the ground that the minor appellant 
could sue for breach of promise to marry 
‘because the promise.was made not only to 
herself but to her parents also. .This is a 
strange form of argument and, in my opi- 
nion, it betokens great confusion of, mind.. 


No doubt,,according to Burman Buddhist < 


‘Law to constitute a-valid marriage with a 
person under the age of 20 that person’s 
parents must havé given their consent. But 


we must distinguish between what is neces- ~ 


sary for a valid marriage and what is neces- 
sary for a contract. It is the minor who is 


suing for hreach of contratt. presumably. - 


because the contract was made with her. 
I fail tosee how she coulđ sue for.-breach 
of a contract which was made with , her 
father, nor do I understand how the father 


(1) ALR 1939 Rang. 86; 181 Ind. Cas.. 755; 1938 
Rang. 667; 11 R Rang. 483, pew Cee ey ere ga 
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“of betrothal and marriage. It was expressly _ 


pointed out in that case that the marriage of 
Hindu children in a contract made by the 
parents and the children themselves exercise 
no volition; if this were true of the mar- 
riage, it was equally true of betrothal and 
there could be no implied condition that ful- 
filment of the contract. must depend tipon 
the willingness of- the girl at the time of 
marriage. In Maung Po Thaw v. Maung 
Tha Hlaing*(3), this decision was, comment- 
ed upon, and it was observed: “5 A 

“It would be difficult to imagine circumstances’ more 


widely opposed to the conditions of marriage between 
Burmese Buddhists.” 7 


The consent of the parties is essential to 

a marriage and consequently the appellants 
it waszheld could not be made: liable , for 
damages for breach of the promise given by 
- them. If they could notebe liable for dama- 
ges for breach of promise, neither could they 
sue, In the present case they have not sued. 
It is the minor who has: sued. It is obvious 
that her suit’ must fail. The fact that her 
father consented to her making the-contract 
does not make it any the more a valid’ con- 
tract although it might have made the mar- 
. riage a valid marriage if it had taken place. 
The learned Counsel for the appellant asks 


that this case should not be decided here- 


but.be referred to a Bench for decision. - It 
does not appear to me that there is any 
necessity for this course. 
Inissed.- In the circumstances of the case, 
however, I 4m not disposed to make any 
order as to costs. 9 


S. .** 
(2) 21-Boni. 23. 


(3) SUB R 106; A 
BSO a 


Appeal dismissed. 


TR 1919 U B-24; 49 Ind. Cas. 


v ane 


The appeal isdis- ' 


ye 
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__. MADRAS HIGH COURT 
Letters. Patent.Appeal No. 13 of 1939 
eats? January 2, 1940 
: “BURN, Orre. C. J. AND KRISHNASWAMI 
«© . AYWANGAR, J. . 
NK. R. M. N. NAGAPPA CHETTIAR 
AND OTHERS— APPELLANTS 
versus eo. 
_ Raja SRIMANTHU MUTHU VIJAYA 
`  RAGHUNATHA DORAISINGAM, 
ZAMINDAR or SIVAGANGA AND ANOTHER 
; — RESPONDENTS 
“Madras Court of Wards Act (I of 1902), s. 49— 
Suit by managers of temple—Notice under s. 49 giving 
_ name and address of temple and not those of maga- 
ners—sS. 49, if complied with. 
A Hindu idol is founded upon the religious customs 
of the Hindus and is a ‘juristic entity.’ It has a 
juridical status with the power of suing and being 
sued. Although the managers are often described as 
trustees they are not trustees in law as the Devastha- 
_nam properties are not vested in them im trust. A 
notice, which complies with the requirements of s. . 49, 
Mad. Court of Wards Act so far as the temples are con- 
cerned, cannot therefore be said to be open to objection 
for the reason that thenames and addresses of the mana- 
- gers have not been stated if in the notice in question 
the names of the temples and also the village in which 
they are, are mentioned. : 


L. P. A. against the judgment and decree 
of Wadsworth, J. inS. A. No. 1076 of 
1936 dated January 12, 1939. 

_ Mr. S. Vi Venugopalachari, for the Appel- 
lants. zi sá 
` Mr. M: E. Rajagopalachari, for the, Res- 
pondents. ; 


Krishnaswami Ayyangar, J.—This.is 
an appeal under the Letters Patent:from the 
judgment of Wadsworth, J., who confirmed 
on second appeal the decision of the District 
Judge, Ramnad, reversing the judgment of 
the Subordinate Judge of Devakottah in O. 
S. No. 131.of 1929 on his file. The suit had 
been instituted by the trustees and hukhdars 
of three temples in the village of Naga- 
nathapuram, for a declaration that the-boun- 
daries fixed by the survey authorities bet- 
ween the village of Veeriyanandal belonging 
fo the temples, and the- adjacent village of 
Senjai belonging to the Zamindar of Siva- 
gangaavere-wrong and for the rectification 
of those boundarigs in accordance with the 
true rights of the parties. At the time of the 
survey, and at the date ofthe suit the Siva- 
gangazamindart was under the manage- 
ment of the Court of Wards and the latter 
_ were accordingly joined as defendant No. 1 

in the suit. The Court of Wards however 
dropped out of the litigation after the dis- 
posal of the suit in @onsequence of the 


stt 
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in the lower Appellate Court and has sirce 
been contesting the claim of the plaintiffs. The 
Subordinate Judge decreed the suit disal- 
lowing all the contentions raised by the 
Court of Wards. One of those contentions 
was that „the suit was incompetent as the 
condition precedent to the institution of a- 
suit against, the Court of Wards, ‘namely the 
issue of a proper notice under s. 49,° Mad. 
Court of Wards Act, had not been fulfilled. 
“A registered notice, Ex. M, in the case, had 


' peü given to the Court of Wards before 


suit, but it was attacked as being defective 
in material particulars and therefore invalid. 
Differing from the trial Court, the learned 
District Judge on appeal upheld that con- 
tention and accordingly dismissed the svfit. 
A second appeal was preferred to this Court 
and it came on before Wardsworth, J. He 
concurred with the decision of the learned 
District Judge and dismissed the second ap- 
peal. Leave was however given by the 
learned Judge for preferring-a Letters 
Patent appeal against his judgment-and the 

ppeal accordingly now comes before us. 

he notice in question is as follows : . 
“To, ‘a ; rah 
. 1, The District Collector of Ramnad and Agent of 
the Court of Wards, Sivaganga estate, at. Madera, 

2, The Estate Collector, Court of Wards, Sivagarga 
Estate, Sivaganga. ` i . i 


ir, a é 
On’ behalf of the Devasthanams of Perumal Koil, 
Sivan Koil and Pillayar Koil, etc. in Naganathapuram 
and the trustee thereof, V. N. Venkatachalam Chettiar 
and o:hers; I hereby give you notice under the provi- 
sions of the Court of Wards Act as. followe.........”” 
The notice.then proceeds to set out : the 


cause of action and the relief claimed. The 


only defect in the notice which is said toin- 
validate it is. that it does not contain a pro- 
per description ot the names of and the places 
of abode of the intending plaintiffs. In par- 
ticular, it is said that whereas there are five 
plaintiffs who joined in instituting the suit, the 
name of one of them alone, namely, Venka- 


-tachalam Chettiar, is mentioned in the notice 


zamindar having assumed possession of the. 


estate. The zamindar stepped into their place 


and the names of the others have .been enti- 
rely omitted ; nor has the address even of 
Venkatachalam Chettiar .been given. It is 
clear that if the suit is to be regarded as 
a suit by the trustees, the notice must be 
held defective as the requirements of s. 49, 
have not been satisfied. In the light of the 
decision of the Privy Councilin Bhagachand 
Dagadusa. v.. Secretary of State (1), Yull 
effect: must be given to.the language of the 
statute and it is not permissible to puta 
(1) 51 B 725/404 Ind. Cas. “257; A I R 1927 P C 176; 
54 I A 388: 53 M L J 81; 25 A L J 641: 29 Bom. L R 
1227; (1927) M W N 561; 46 QL J76; 1 Luck Cas 291; 
32 C W N 61; 26 L W 809PC) es: ` 
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liberal construction upon thatlanguage or to 
say that it will be enoughif there isa sub- 
stantial compliance with the conditions of the 
section. The statute has laid down certain 
definite formalities to be observed as a prelf-e 
minary to a suit against the Court of Wards. 
and we cannot whittle down the effect of 
s. 49, by adopting a liberal or beneficent in- 
terpretation. The appellants have however 
placed before us an argument which to our 
mind appears to have great force. , They 
contend that the notice fully complied with 
the requirements of s. 49, inasmuch as the 
names and address of the Devasthanams 
which are the real plaintiffs are mentioned 
which; it is urged, is all that is required by the 
statute. In the case of such temples, it is now 
settled that the presiding deity is a juristic 
entity having itself the right to sue and be 
sued. In Pramatha Nath Mullick v. Prady- 
umna Kumar Mullick (2), Lord Shaw deliver- 
ing the judgment of the Privy Council laid 
down. the law on the point in these terms : 
“A Hindu idol is, according to long established autho- 
rity, founded upon the religious customs of the Hindus, 
and the recognition thereof by Courts of Law, a ‘jutis- 
tic entity’. Ithasa juridical status with the power of 
suing and being sued. Its interests are attended to by 
the person who has the deity inhis charge and who is 
in law its manager with all the powers which would, 
insuch circumstances, on analogy, be given to the 
manager of the estate of an infant heir. It is unneces- 


sary to quote the authorities, for this doctrine, thus 
simply stated, is firmly established.” g 


It follows that the real plaintiffs in the sui 
are the prebiding deities of the Devasthanams 
mentioned. Although the managers are 
often described as trustees they are not 
trustees in law as the Devasthanam proper- 
ties are not vested in them in trust. A notice, 
which complies with the requirements of 
s. 49, so far as thetemples are concerned 
cannot therefore'be said to be open to objec- 
tion for the reason that the names and ad- 
dresses -of the managers have not been stated. 

‘Inthe notice in question the names of the 
temples are mentioned as also the village in 
which they are situate. This, in our opinion, 
is a sufficient compliance with s. 49, even on 
a strict construction. 

Itis true that in the cause-title to ‘the 
plaint the names of the managers are men- 
tioned as plaintiffs without reference to the 
temples or the presiding deities. In para. 3 
of the plaint ib is however stated that the 
plaintiffs are some of the trustees and hukh- 
dars of the Devasthanam. consisting of the 
Perumal Koil, Sivan Koil and Pillayar Koil 
etc., in Naganathapuram, Karaikudi. In 

(2) 52C 809; 87 Ind. Cas. 305; A PR 1925 PC 139; 
52 I A 245;.23 A L J 537: 49 M LJ 30; (1925) MW N 
431; 41 CL J 551; 20 W N 557; 27 Bom. LR 1064; 
22 L W 492; 30 C WN 25; 3 Pat. LR 315 Œ C.) 
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para. 4 the further statement occurs that. 
the village of Veeriyanendal belongs to and . 
is in the enjoyment of the said Devasthanam. 
Looking, at the plaint as a whole it is ‘abso- 
lutely clear that, no‘ personal rights of the 
plaintiffs were asserted in the suit. Although 
the names of the managers are mentioned as. 
the plaintiffs and although they have been 
described in the plaint as trustees, it is elear 
in the eye of the law that they ase merely 
the managers,the deities themselves being 
the true plaintiffs in fact. The proper form 
of a suit where a deity figures as party has 
been the subject-matter of consideration by 
a Full Bench of the Allahabad High Court 
in Jodi Rai v. Basdeo Prasad (3). The pro- 
position was there laid down that inasmuch 
as an idol is a juristic person capable of 
holding property, a suit in respect of pro- 
perty in which an idolis interested is pro- 
perly brought or defended in the name of 
the idol, although ea necessitate rei the pro- 
ceedings in the suit must be carried on. by 
some person who represents the idol, usually 
the manager of the temple in which the idol 
is installed. 

Regarding the suit, as we must regard it, 
as a suit instituted by the presiding deities 
of the three temples, we must hold that a 
notice issued on behalf of the Devasthanams. 
stating their names and the village in which 
they are situate is a proper notice within 
s. 49, Mad. Court and Wards Act. It follows 
that the appeal must be allowed and the 
decree of the ledrned Subordinate Judge 
restored except in regard to the portion of 
S. No. 3 in Veeriyanendal village claimed in 
the suit but not referred to in the notice. 
The respondents must pay the costs of the 
appellants both in this Court as wellas in 
the District Court. 


N.-D. Appeal allowed. 


(8) 33 A 735; 11 Ind. Cas. 47; 8 A L J 817 (F B.) i 
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Transfer of Property Act (IV of 1882), s. 54— 
Mortgagor entering into contract with third person to 
sell property before mortgaging it but sale completed 
after mortgage—Mortgagee, when entitled to prece- 
dence over purchaser, 
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_ An agreement of stle gives the purchaser an equit- 
able title as owner in the property concerned. ° But, 
ordinarily, this is good only against the vendor him- 
self, and does not operate against a person who op- 
tains’a legal interest in the same property in good 
faith- witHout notice of the equitable title. Hence where 
‘the mortgagor enters into an agreement with a third 
‘person to sell property befgre mortgaging that proper- 
ty and the sale is completed after the mortgage, the 
mortgagee is entitled to precedence over the purchaser, 
if hg had acted: ingood faith and had no notice of the 
agresment of sale. ` ' ; 


S. A. ‘from a decree of the Senior Sub- 


_ ‘Judge, Hoshiarpur, dated March 21, 1940. 


‘claims to be occupying as mortgagee. 


‘dence over the mortgage. 


Mr. Shamair Chand, for the Appellant. 
Mr. D. N. Aggarwal, for Respondent No. 1. 


Judgment.—Only two points have been 


‘urged by Mr. Shamair Chand in this case. 
The suit was brought for recovery of rent. 
‘said to he due from the defendant in respect 


of certain land-which the defendant aes 
respect of part of the land this defence has 


‘-been-upheld. Its validity, however, depends 
‘on whether the mortgage can have prece- 
‘dence over a sale of about the same time in 
-favour of the person under whom the plain- 


tiff claims. The mortgage took place on 


‘December 4, 1929. The sale is not shown to 
‘have been completed before October 24, 1930, 


but there was a preliminary agreement to 
sell on October 12, 1929, and Mr. Shamair 
Chand claims. that this gives the sale prece- 
An agreement of 
sale gives the purchaser an equitable title 


‘as owner-in the property concerned. But 
ordinarily, this is good only against the 


vendor himself, and does not operate against 


-a person who obtains a legal interest in the 
-same property in good faith without notice 


of the equitable title. It is not suggested in 


‘this case that the mortgage did not create a 


legal interest or that the interest Was not 
obtained in good faith, or that the mortgagee 
had notice of the agreement of sale.“ The 
other point relates to a question of calcula- 
tion, which was. not raised in the grounds 
of appeal. The appeal accordingly fails and 
is dismissed with costs. 


r 


s. E ~ Appeal dismissed. 


RAHMAT BI.SAHEBA V. KRISHNA DOSS (MADR.) 


19410 


.. MADRAS HIGH COURT. . 
=. City: Civil Court Appeal No, 23 of 1937 | 
i March 27, 1939 
SOMAYYA, d. 


_* RAHMAT BI SAHEBA ann orgErs— ` 


APPELLANTS 

; versus | 

R. KRISHNA DOSS LALA-—RESPONDENT 

Madras City *Tenants’ Protection Act (ITI of 1922), 
ss. 11, 5—-Notice under s. 11, if condition’ precedent 
to filing of suit—Notice, whether- must be served to` 
all joint tenants and their assignees—Defect of non- 
service, if cured by subsequently making them parties 


. —Compensation—How, determined—Civil Procedure 


Code (Act V of 1908), O. VI, r.18—Amendment for 
adding more defendants allowed but not embodied in 
plaint—Court after delivering judgment ordering its 
officers to carry out amendment—O. VI, r.18 held 
sufficiently complied with. . 
Tt is clear-from s. 11, City Tenants’ Protection Act 
that the .issue of the necessary notice isa condition 
precedent tothe filing ofthe suit itself. Prgma facie, 
when the section talks of notice to the tenant, it must 
include all the tenants if there are several tenants in 
respect of the same land. Hence all the joint tenants and 
their assignees must be served with a notice and a 
notice sent to one joint tenant only, is‘ not sufficient 
to found suit for ejectment against all the tenants. 
Particularly Jin the case of the City Tenants’ Protection 
Aot there is greater reason to hold that the plaintiff 
must serve notice upon the persons who are entitled 
to the leasehold interest. at the time when he seeks to 
eject. The defect of non-service cannot be cured by 
adding some of them as defendants later on. 120 Ind. 
Cas. 455 (2), 87 Ind. Cas. 708 (3) and 18 Ind. Cas. 632 
(6), relied on, 179 Ind. Cas. 328 (4) and 122 Ind. 
Cas. 20 (5), distinguished, 48 Ind. Cas. 277 (1), ex- 
plained and distinguished. [p. 790;col. 1; p. 792, col. 1.] 
What has to be decided in determining under the 
City Tenants’ Protection Act is the lowest value that 
prevailed within seven years before the date of the 
decree or of the order in ejectment. [p. 792, col. 2.] 
An application for amendment of the plaint by add- 
ing some more defendants, made by the plaintiff was 
allowed. The amendment was not, however, embodied 
in the plaint till the date of the judgment. -After 
delivering the judgment the Court ordered its officers 
to carry out the amendment : : ` 
Held, that the provisions of O. VI, r. 18, Civil P. 
C., were sufficiently complied with. 


_ C. A. against the decree of the Principal 
City Civil Judge of City Civil Court, Madras, 
dated October 8, 1936. 


- Mr. R. Krishna Iyer, for the Appellants. 
Mr. -S. A. K. Shah, for the Respondent. 


Judgment.—Defendants Nos. 1 to4 are 
the appellants in this appeal which is direct- 
ed against the decree of the City Civil Judge 
in O. S. No. 728 of 1935. The suit was filed 
by the*plaintiff to eject the defendants from 

“the land and superstructure bearing Dtor 
No. 46, Fakir Sahib Second Lane, Tripli- 
` cane. ` The suit was originally filed against 
defendant No. 1 only on the footing that she 
“alone was the tenant of the suit property 
ona monthly rent of Rs. 2. The plaint 


' averred that the tenancy was terminated by 


1941 
a notice dated March 9, 1935, in which the 


plaintiff offered compensation for the value’ 


of the superstructure under the provisions 
of the Mad. City Tenants’. Protection Act 
Defendant No. 1 filed a written statement 
pleading that she was not interested in the 
property.in suit and that three other per- 
sons, whe were later on added as defendants 
Nos. 2, 3 and 4, were the persons entitled 
to the suit property as tenants. She stated 
that under a sale-deed dated June 10, 1912, 
she, her husband, the late Dawood Saheb, 
and her son Abdul Wahab had purchased 
the leasehold interest together with the 
superstructure from the previous tenant, 
hat her husband’s one third share now 
vested in defendant No. 4, that the one-third 
share belonging to herself was sold by her 
to deferidant No. 3 Zulaika Bi by a deed 
dated Decemher 4, 1934, and that the tenants 
who were really interested are defendants 
Nos. 2,3-and 4. After the statement was 
filed, an application was made to the City 
Civil Judge to implead the three persons 
mentioned by defendant No. 1 as party de- 
fendants to the suit. The ‘lower Court 
granted this application by its order dated 
October 7, 1935, but it would appear that the 
amendment was not incorporated in the 
plaint until the date of the judgment. Never- 
theless, summonses were taken to the newly 
added defendants and they pleaded among 
other things that they were not served with 
the requisite notice under.the Mad. City 
Tenants’ Protection Act, and that, therefore, 
the suit was not maintainable against them 
under s. 11 of the Act. They alsostated that 
the plaint disclosed no cause ot action against 
them and that in any event they were entitled 
‘to protection under the Mad. City Tenants’ 
Protection Act, and that they were prepared 
to pay the value of the land and to buy the 
same and requested the Court to fix the 
value in accordance with the terms of the 
Act.. Three issues were raised, (1) whether 
the suit was bad for want of proper notice 
to quit, (2) whether the suit was maintain- 
able as framed and (3) what is the amount of 
compensation payable to the plaintiff in case 
the defendants desire to acquire the land. 
On Issue No. (1) the lower Court held that 
the suit was not bad for want of proper 
notice. On Issue No. 2 it held that the suit 
“was maintainable as. framed and, on Issue 
No. 3 it fixed compensation originally at the 
Tate of Rs. 1,800 per ground and varied -the 
same:on a review application made to it 
increasing it to Rs. 2,050 per ground. Defen- 
dants appeal to this Court. It is argued. on 
their behalf that the view of the lower Court 
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on Issues Nos. 1 and 2 is* wrong and that 
the finding of the Judge on Issue No. 3 is 
vitiated by a consideration of number of. 
documents’ which are irrelevant’ and not. 
really admissible for the purpose’ of deter- 
mining the value of the suit land in, accord-. 
ance with the terms of the Act. 
- On the*first question, the view expressed 
by the learned Judge is that when a tenant 
dies or assignes his interest, there is no need. 
to give notices to all the heirs in the former 
case or to the assignee in the latter case. 
He finds that the plaintiff had no notice 
of the claim of the other defendants and that, 
therefore, he was entitled to proceed with - 
his suit for ejectment after notice only to 
The question is, whether 
the notice given to defendant No. 1 alone 
is enough under the circumstances of this 
case. The leasehold interest in the land 
appears to have been originally held by one 
Mahomed Azeemuddin Sahib. . He sold the 
site and the superstructure (he had only a 
leasehold interest in so far as the site is con- 
cerned) to three persons under Ex. 1 dated 
June 10, 1912. The vendees were. (1) 
Dawood Saheb, (2) his wife Rahamat Bi 
Ammal and (3) his minor son Abdul Wahab 
Sahib. Rahamat Bi is defendant No. 1 in the 
suit and Abdul Wahab is defendant No. 2; 
he is now said to be a lunatic. By Ex. 2 
dated January 21, 1915, Dawood Sahib gifted 
away his interest in the site and superstruc- 
ture to Abdul Sukkur Sahib, his son by his 
senior wife, and to Fatima Bi, his daughter 
who is defendant No. 4. It is common ground’ 
that the right of Abdul Sukkur Sahib has 
vested in defandant No.4. In 1934, defen- 
dant No. 1 conveyed her one-third share to 
defendant No. 3 by a registered deed. `. 
From 1912, the date of Ex. 1, the «rent. 
due to the landlord seems to have been 
paid by the husband, and wife, namely 
Dawood Sahib and Rahamat Bi and receipts 
were given in their names. Even after the, 
death of Dawood Sahib which occurred in 
or about 1917 rent receipts were issued in 
the names of both Dawood Sahib and de- 
fendant No. 1. Exhibit 4 series which take 
us up to 1931 are allin.the names of these, 
two. It issaid that even afterwards down 


. to.1935 receipts were issued in the names of 


defendant No. 1 and Dawood Sahib, her 
deceased husband. Of defendants Nos. 2, 3 
and 4, defendant No. 2-is a lunatic; defen- 
dant No. 3 isa minor and defendant No. 4 
is a major daughter.: There is a dispute as 
to whether defendant No. 4 is married and is 
living with her husband or whether she is 
unmarried and is living with defendant 
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No. 1. It seems*to me to be unnecessary to 

e decide which version is true. In either case 
she cannot be represented by defendazt 
No. 1. „The question that arises for decision 
is whether notice was hecegsary to defendants 
Nos.-2, 3 and 4 under,s. 11, City Tenants’ 
Protection Act. It is clear from that section 
that the issue of the necessary notic® is a con- 
dition precedent to the filing of the suit itself. 
Section 1% runs thus : ; 

“No suits in ejectment or applications under s. 41, 
Presidency Small Cause Courts Act, 1882, shall be 
instituted or presented against a tenant until the expi- 
ration of three months next after notice in writing 
has been given to him requiring him to surrender posses- 

. Sion of the land and building, and offering to pay com- 


pensation for the building and trees, if any, and stating 
the amount thereof.” 


The prohibition contained’ in the section 
is against the institution itself. Under the 
analogous provisions of s. 28, cl. 2, Prov. 
Inso. Act, it has been held that leave of the 

. Insolvency Court is a condition precedent to 
the filing of a suit by a creditor and that 
subsequent sanction cannot cure the initial 
defect. In this particular case, beyond adding 
them as parties later, it is not pretended that 
the requisite three-months notice was given 
to them before they were sought to be im- 
pleaded as party defendants. Hence if they 
are entitled to notice it is clear that the suit 
must fail for want of requisite notice and the 
defect cannot be cured by their being added 
as defendants later on. So we go back to the 
question whether notice is necessary. 

_ It is argued that the defendants are all 
joint tenants and that notice to one of them 
1s enough. Prima facie, when the section 
talks of notice to the tenant, it must include 
all the tenants if there are several tenants 
in respectof the same land. The policy of 
the Act is to give thé tenants a right to 
acquire the land itself at a proper value. It 
is obvious that while one joint tenant may 
not be ina position to acquire the land 
another might be in a position to do so and 
obviously the reason ‘of the rule requires 
that notice should be given to all of them. 
The appellant relies upon the decision of the 
Judicial Committee reported in Harihar 
Banerjee v. Ramshqshi Roy (1). There the 

Judicial Committee was concerned with the 
question whether there was proof of service 
of notice to quit upon all the joint tenants. 
There the notices were addressed to all the 
joint tenants and were actually sent to each 
and every one of the joint tenants. What was 

Q) 46 C 458; 48 Ind. Cas. 277;A1 R 1918P CG 
102; 45 I A 222; 23C W N77; 16 AL J 969; 35ML 
J 707; 290 L J117; 9 LW 148; 25 M L T 159; 21 


Bom. L R 522; (1919) MW N 471; 1U PL RO) 
56 Œ 0). i nan 
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wanting was only proof that these notices re- 
ached the various addressees who were all’ 
joint tenants. Dealing with such a case the 
Judicial Committee held that proof of service 
of notice on one joint tenant would be prima 
facie evidence that the notice reached the 
other joint tenants, Itis not an authority 
for the proposition contended for that no 
notice need be sent to all the joint tenants 
and that if a notice is sent only to one joint 
tenant it would be enough to found a suit 
for ejectment against all the tenants. This 
distinction is pointed out in two decisions 
of the Calcutta High Court. It is one thing 
to say that where notices were actually 
sent proof of service on one may be enougk 
but it is another thing to say that no notice 
at all need be sent to each and every one of 
the joint tenants. In Bodardoja v.°Ajijud- 
din (2). at p. 15, this distinction is pointed 
out. Referring to a prior decision of the 
Calcutta High Court, Bejoy Chand v. Kali 
Prasanna (3), the learned Judges state : 

“On examination of the facts of that case however it 
appears that all that has been laid down in that case 
is that the notice, in order to give rise to this presump- 
tion, must be addressed to all the, joint tenants and that, 
where the notice was addressed to one of the joint 
tenants, the mere service of the notice on the other 
joint tenants is not sufficient notice to quit accordin 
to law. In the present case the notices that were issu 
were addressed to all the joint tenants.” 


In the decision reported in Bejoy Chand v. 
Kali Prasanna (3), it was laid down, that in 
order to bind a joint tenant the notice to quit 
must be addressed to and served on him. 
They alsoheld that the question whether 
service of notice on one joint tenant is suffi- 
cient service on the other joint: tenants is a 
question of fact to be decided on the facts of 
each case having regard to the presumption 
laid down in Harihar Banerji v. Ramshashi 
Roy (1). The decision in Harihar Banerji 
v. Ramshashi Roy (1), was referred to in the 
judgment and it was pointed out that in the. ` 
case that went up to the Privy Council the 
notices were addressed to all the joint tenants 
(vide pp. 622 and 623*). I therefore hold that 
as the notice served on defendant No. 1 was 
addressed only to her, it is not enough to 
sustain the present action. In the present 
case after the assignment under Ex. 1, Da- 
wood Sahib, defendant No. 1, and defendant 
No. 2 all were tenants-in-common. It is npt 
pretended that defendant No. 2,.was given 
any notices at all.” Defendant No. Is. hus- 


(2) 57 C 10 (15);-120 Ind. Cas: 455; A. I R 1929 Cal. 
651; 33 O W N 559; 49 OL J 555; Ind. Rul. (1930) 
oe aes I 


Cal. 39. i g 
(3) 29 © W` N-.620; 87 Ind. Cas.'708; A I `R- 1925 
Cal. 752. ` ` : 
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band’s interest devolved by successive tran- 
sactions on defendant No. 4, and defendant 
No. I's right devolved upon the 3rd. The notice 
was addressed only to defendant No. 1, and 
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clause.. The suit was to retQver possession 
of the property on the ground of forfeiture. 
Siz John Wallis, delivering the judgment of 
the Board held that a sub-lease by a lessee 


was not addressed to any of the other defen-* for the unexpired residue of the term does 


dants. Hence, this suit is not maintainable 
‘against defendants Nos. 2, 3 and 4. f 

It is then argued that defendants Nos. 2, 3 
and 4 were all living with defendant No. 1, 
that defendant No. 2, being a lunatic and 
defendant No. 3, a minor, notice could only 
be given to defendant No. 1, under whose 
protection they are living, and that even as 
regards defendant No, 4, on the footing that 
she is an unmarried girl living with defen- 
dant No. 1, notice to defendant No. 1 would 
be enough. Whatever the position may be 
as regards défendants Nos. 2 and 3, whether 
the omission to state that the notice is given 
to defendant No. 1 as also representing de- 
fendants Nos. 2 and 3, itis clear that so far 
as defendant No. 4, is concerned, since she is 
a major, notice to defendant No. 1, is not 
enough. Merely because she is living with 
defendant No. 1, her right to have a proper 
notice-issued to her cannot be gainsaid. 

It is then urged that an assignee of a lessee 
is not entitled to notice to quit under the 
general law. Jt issaid that an assignment 
of a lease operates only as a sub-demise under 
the Indian law and that therefore notice is 
unnecessary. Reliance was placed on the 
decisions of the Judicial Committee in Ram 
Kinker v. Satyacharan (4), and Hunsraj v. 
Bejoy Lal Seal (5). Neither of these decisions 
Jays down any such proposition. What is 

. laid down is that a sub-demise of the whole 
of the unexpired term does not operate as an 
assignment of the lease under the Indian law 
though under the English Law the position 
would be otherwise.’ In the decision report- 
ed in Hunsraj v. Bejoy Lal Seal ‘5), the 
facts are these: The suit was brought to 
enforce forfeiture of a leasehold interest for 
an alleged breach of a covenant not to assigh 
contained in the lease. The lessee executed 
a mortgage by way of a sub-lease for the 
whole of the unexpired term. It was con- 
tended that this amounted to a breach of the 
covenant against assignment and that the 
lessor was entitled to enforce the forfeiture 


(4) AIR 1939 P C14; 179 Ind. Cas. 328; 661 A 
50% LL R (1939) 1 Cal. 283; I L R (1939) Kar. 78; 
43 C W N 281; 49. L W 229; 1939 OL R46; 5BR 
258; 11 R P C134; 1939 O.W N 43; 1939 YR D 144; 
(1939) 1 ML J 544; 69 CLJ 254; 41 Bom. L R 672; 
(1939) M W N 601 (P ©). 

(5) 57 C1176; 122 Ind. Cas. 20; AI R1930 P C 
59; 57 IA 110; (1930) AL J 131; md. Rul. (1930) 
P C 100; 31 L W 309; 340 W N 342; 32 Bom.L-R 
ee O L J120; 58ML J 293; 1930) M W N 334 
( A ; 


not operate as an assignment of the lease. He 
pointed out that in thís respect the’ Indian 
law differs from the English Law. The 
prohibition was only against an assignment 
and soit was held that*there was no for- 
feiture. os 

In Ram Kinker v. Satyacharan (4), the 
lessee created a mortgage of his leasehold 
interest by way of sub-lease of the whole of 
unexpired term ofthe mortgage. This was 
done by means of what is known as an Eng- 
lish mortgage as defined by s. 58, cl. (c), T. 
P. Act. The lessor filed a suit for rent im- 
pleading the mortgagees as well as the 
mortgagors and wanted a decree against 
both. The mortgagees resisted the suit by 
pleading that they had not taken posses- 
sion of the property and that they were 
not liable for the suit claim. The question 
that had to be decided was whether the 
document by which the miortgagees claimed 
their right was an absolute assignment. If 
it was an absolute assignment the assignee 
would, by the doctrine of privity of estate, 
be liable to the lessors for rent even though 
the original lessee (if he happens to be the 
person who entered into contract of lease) 
may continue to be liable on his contract. 
The Judicial Committee pointed out that 
even though an English mortgage is in the 
form of absolute sale, still it is not an abso- 
lute assignment of the lease itself because 
the mortgagor has still a legal interest in’ 
the property mortgaged. They therefore 
held that the mortgagees were not the abso- 
lute legal owners of the leasehold interest 
and that therefore they were not liable to 
the lessor for rent. They referred to the 
earlier decision in Hunsraj v. Bejoy Lal 
Seal (5) and held that the principle of 
that decision governed the case before them. 
Neither of these decisions in an authority 
for the proposition contended “for by ‘the 
appellant that an assignment of a leasehold 
interest operates only ag a sub-demise. A 
sub-demise of the whole of the unexpired 
portion may not amount to an assignment 
and will not be so under the Indian: law, 
but that is not the question with which we 
are concerned. : TE ORA 

It is then urged that the plaintiff had no 
notice atall of the original assignment by 
Dawood Sahib ard that therefore the lessor 
was entitled to treat Dawood Sahib as his 
tenant. If so, the plaintiff is met with the 
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difficulty, that Dawood Sahib died in the 
‘year 1917 or sv, and the landlord seeking to 
‘eject, is bound to seek out the heirs and to 
servé the necessary notice on the person 
who at the time of the notice is actually 
‘entitled to the leasehold, interest. If there” 
fore, the plaintiff was not bound to give 
notice to the assignees of Dawood Sahib 
and was entitled to treat Dawood Sahib as 
his tenant in spite.of his having assigned 
away éhe interest, then after Dawood 
Sahib’s death. the plaintiff. did not give 
notice to his heirs who are defendants Nos. 1 
to4, defendant No. 1 being the widow and 
defendants Nos. 2 to4 the children of Dawood 
Sahib. The view expressed by the lower 
Court that ‘if the tenant happens to be a 
Muhammadan and» he died, there would be 
a number of persons who would be entitled 
to fractional interests and that therefore 
the landlord is not bound to serve notices 
on all is begging the question. If the land- 
lord is bound under the law to serve 
notices on the heirs it is no answer to say 
that there might be a number of heirs and that 
it would ‘be difficult to find out and serve 
all of them. f 
` Particularly in the case ofthe City Ten- 
ants Protection Act there is greater reason 
to hold that the plaintiff must serve notice 
upon the persons who are entitled to the 
leaséhold interest. at the time- when he 
seeks to eject. As regards the right of 
an assignee of a lessee it was laid down in 
Kesavaswami Ayyar v. Narayanan Chetti 
(6) that the landlord was bound to implead 
the assignee or the heir-at-law in a pro- 
ceeding which he takes either for recovery 
of the land or forsale of the holding. It 
is pointed out that without impleading the 
assignee or the heir-at-law the proceeding 
would not bind the assignee or the heir-at- 
law: see also Muthukaruppa Pillai . v. 
. Annamalai Chettiar (7). As regards the 
second issue whether the amendments not 
having been carried out in the original 
plaint the suit is bad against defendant 
Nos. 2 to 4, O. VI, r. 18, Civil P. ©., has 
got tobe considered. That Rule provides 
that .where an amendment has to be carried 
out in the plaint*within the time limited 
by the order or ifno time is fixed within 
14 days of the order unless the Court extends 
the time later on. In this case the plaintiff 
was absolutely indifferent and no amend: 
ments were actually embodied in the plaint. 


-(6) 24M LJ 298; 18 Ind. Cas. 632; 13 M LT 95; 
(1913) M W N 93. a a 

(7) 69 M L J 297; 157 Ind. Cas. 896; A I R 1935 Mad. 
785; (1935) M W N 884; 8 R M 173: 42 L W 585, 
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But my attention-is drawn to an application 
made on the date of the trial, that is 
October 2, 1936, on which date the plaintiff 


applied by ©. M. P. No, 2534 of 1936, for 


eextension of time to carry out the amend- 


ment in the plaint. It does not appear 
whether nbtice of this application was given: 
to the other side but an order was passed 
on that daté that orders-will be passed along 
with the judgment and when the judgment 
was delivered on October 8, the Court said 
“amendment will be made by the Court.” 
The Judge directed the officers of the Court 
to carry out the amendment and this appears 
to have been.done. It is possible to view this 
as a sufficient compliance with the provi- 
sions of O. VI, r.18. Iam not disposed fo 
interfere with the judgment of the lower 
Court on this question. 7 
` On the third question the decision of the 
lower Court is very unsatisfactory. What 
has to be decided under the Act is the low- 
est value that prevailed within seven years 
befcre the date of the decree (in the case of 
suits) or of the order in ejectment (in the 
case of applications under s. 41, Pre- 
sidency Small Cause Gourts Act). In this 
case the point of time is October 1936; 
hence the standard fixed is the lowest value 
that prevailed between Octobor 1929 and 
October 1936. Various documents have been 
relied upon by the lower Court which consist 
of decrees and judgments showing what 
values were fixed under the Act in 1930 
The value fixed in” 
those suits would be the lowest value that 
prevailed between 1923 and 1930 and so on; 
it is of-no use whatever when we have to, 
see what was the lowest value that prevail- 
ed between 1929 to 1936. It is well-known, 
that prices of lands fell considerably be- 
tween 1930 and 1934. For this suit the 
lowest’ value that prevailed during this 
period is the standard. Thus, Exs. É, F, J $ 
K and L, would all be irrelevant. Then the 
Judge refers ‘generally to suits that came 
before him within. the last ten years and 
refers to the prices fixed in those suits. 
Great caution has to be observed in refer- 
ring to the values fixed in other suits in 
view of the provisions of the Act. In the 
view I take on the first question, I do not 
think it necessary to examine fully the še: 
levant -documentary and oral evidence that: 
bears on this question. If it’ were necessary 
to decide it I would fix the value at Rs. 1,750. 
aground. On my finding on the first ques- 
tion the appeal is allowed and the suit is: 
dismissed with costs throughout. 

N.-S. i Appeal allowed. 
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PATNA HIGH COURT 
Criminal Revision No. 3 of 1941 
January 27, 1941 


DHAVLE, J. . 
DWARKA SINGH AND OTHERS— 
PETITIONERS rE; 
versus 4 


Babu JAMUNA SINGH AND.OTHÈRS— 
OPPOSITE PARTY `.. 

Criminal Procedure Code (Act V of 1898), s. 147— 
Dispute relating to right exercisable only at particu- 
lar seasons—Magistrate starting proceeding under 
s. 147 cannot drop it when season is over and cannot 
pass order which could only be properly passed after 
hearing all evidence. 

When the dispute relates toa right exercisable only 
at particular seasons, it cannot be the law that it is 
apen to the Magistrate to start a proceeding under 
s. 147 not only to drop it when the season is over 
but in addition to pass an order against one of the 
parties which could only be properly passed after 
hearing alf the evidence that the parties may desire to 
produce in the case. Where a Magistrate is satisfied 
that a dispute requiring to be dealt with under the 
ss. 144, 145 and 147 does exist, it is clearly necessary 
that he should proceed with the matter in accordance 
with the law, and the High Court cannot permit him 
to abuse the procedure by dropping the proceedings 
on an untenable ground and indirectly passing an ordgr 
which he could not directly have passed without hear- 
ing all the evidence. 

Cr. R. against an order of the Sub-Divi- 
ae Officer, Jamui, dated November 8, 
1940. 


Mr. K. K. Banerji, for the Petitioners. 
Mr. N. K. Prasad II, for the Opposite 
Party. 


Order.—This is an application in revision 
on behalf of the first party in a proceeding 
under s. 147, Criminal P. C., which was drawn 
up on June 4, last on a Police report of April 
9, reporting that there was an apprehension 
of a breach of the peace between the parties 
as the second party desired to make pucca 
a bund of stream called the Nata, so much 
so that the Sub-Inspector had had to depute 
a constable to the spot to preserve the peace 
pending the orders cf the Magistrate. Upon 
this report the Magistrate first passed orders 
under s. 144, Criminal P. C., restraining 
both parties from going to the site. The 
proceeding under s. 147 went on for sometime 
and then on August 13 the learned Magistrate 
noted that the 
“parties again say that the question may be decided 
by local inspection alone and it may not after all be 


nectssary to examine all the witnesses some of whom 
are not readily available.” 


The Magistrate held a local inspection as 
desired by the parties the results of which 
were noted in the. order sheet. In his next 
order the Magistrate said thit there was 
again a talk of compromise through the 
intervention of the Court, that both parties 
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agreed to the terms and thats they promised 
to file “petitions” to that effect. On the next 
date the second party filed a petition accord. 
ingly, bus the first party raised further‘ dis-- 
putable points. The Magistrate remarked 
that this was very unfortunate, and he drop- 
ped the préceedings on the ground that there: 
was no imminent danger of a breach of the 
peace as the river Nata runs only dusing 
the rainy season and that thereforg he was 
not competent to decide the question on the 
merits. He added that the first party, since 
they refused to compromise, would have 
ample time to go to the Civil Court and get 
their rights defined there. : 

It has been .contended by the learned 
Advocate for the petitioners that the order 
of the Magistrate calls for interference on 
more than one ground. In the first place it 
was not correct for the Magistrate to say 
that he was no longer competent to decide- 
the question on the merits because there was: 
no imminent danger of a breach of the peace. 
Section 147 does not require such imminent 
danger for its application, for “a dispute like- 
ly to cause a breach of the peace regarding” 
any alleged right of user of any land or water 

” is enough for initiating proceedings 
under the section. The learned Advocate has’ | 
further pointed out that asthe river Nata 
runs only during the rainy seasons, the dis- 
pute was-of the kind specifically referred to: 
in the proviso to sub-s. (2) of the section 
namely a dispute regarding a right exercis- 
able only at particular seasons or on parti- 
cular occasions. The bund would only be 
required in the rains and could only be 
made pucca inthe dry season, and proceed-- 
ings had in fact been’ commenced under 
s. 144 in April and unders. 147 in June.. 
Nothing had happened since then to im- 
prove the relations of the parties; on the 
contrary the willingness of the second party 
to accept the compromise suggested by the- 
Magistrate and the failure of the first party 
to do so could only have aggravated the 
situation. In dropping the proceedings: 
moreover, the learned Magistrate indirectly 
made an order against the first party by 
observing that since they refused to com- 
promise, they would have ample time to go- 
to the Civil Court and get their rights defined’ 
there. 

The inquiry under s. 147 is to be con- 
ducted in the manner provided in s. 145, and’ 
sub-s. (5) of s. 145 provides that nothing in 
the section shall preclude any party from: 
showing that no such dispute as led to the 
initiation of the proceedings exists or has 
existed and that in such case the Magistrate- 
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shall cancel hiş “initial order. It cannot be 
-said thatthe order passed by the Magistrate 
«Was in the spirit of this provision at, all. 
The-learned Advocate who appears for thé 


‘Second “party has endeavoured to support e 


‘the order by urging that the Magistrate was 
entitled*to drop the proceedings at. any time 
if he was satisfied that no breash of the 
peage was likely at the time. But it is to be 
remembered that the dispute in the present 
case relates to a right exercisable only at 
‘particular seasons and it cannot ‘be the law 
that when such a dispute arises it is open 
‘to the Magistrate to start a proceeding 
under s. 147 not only to drop it when the 
season is over but in addition to pass an 
order against one of the parties which could 
‘only be properly passed after hearing all the 
‘evidence that the parties may desire to 
produce in the case. It is true, as contended 
by the. learned Advocate for the second 
‘party, that whether a dispute is likely or 
not isa matter for the Magistrate and not 
-for this Court. That is clear from the terms 
of such sections as 144, 145 and 147 but: where 
‘a Magistrate is satisfied that a dispute re- 
quiring to be-dealt with under these sections 
does exist, it is clearly necessary that he 
‘should proceed with the matter in accord- 
ance with the law, and this’ Court cannot: 
permit him to abuse the procedure: by 
‘dropping the proceedings on an untenable 
ground and indirectly passing an order which 


he could not directly have passed without ` 


hearing all the evidence. The order in 
‘question ‘must- therefore be set aside and 
the Magistrate directed to proceed in accord- 
ance with. the-law and pass a proper order. 
under. the section - under which he was exer- 
cising his jurisdiction. eros Me 

D. Order set aside... 


_ ALLAHABAD HIGH COURT 
Criminal Appeal No. 1125 of 1940 
March 3, 1941 

Ganea Natu, J. - 
CHHALLU— APPELLANT 
i versus 
EMPEROR—Opposire Parry 

Penal Code (Act XLV of 1860), ss. 304-A, 326— 
S. 304-A_ must be read with ss. 336 to 338—Accused 
while using spear against his assailants accidently 
striking deceased who had intervened to separate 
fighting persons—Accused is guilty under s. 326 and 
not under s. 304-A. 

Section . 304-A, Penal Code, must be read along with 
ss. 336, 337 and 338, of the Code.’ All the sectionsara 
confined in their operation to act done without any cri- 
minal intent, apart. from the rashness or negligence 
which is their essential ingredient. Reading s. 321, 
with s. 322, it is obvious that the guilt of an accused 
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person remains just the same whether. in seeking to 
inflict simple hurt‘ or ‘grievous hurt, as the case may 
be, upon one person he actually causes the intended 
hurt to that person or to some other. . . 

Where in using his spear against his assailants the 
&ccused accidently struck the deceased who had in- 
tervened to separate the fighting persons : 

Held, that fhe accused was guilty under s. 326 and 
his conviction under s. 304-A was illegal. 6 ee 

Cr. A. from an order of the Additional 
Sessions Judge, Meerut at Muzaffarnagar, 
dated November 18, 1940. 

The Assistant Govt. Advocate, _ 
Crown. ae S , 
- Judgment.—This is an appeal by Chhallu 
against his conviction and sentence under 
s. 304A, I. P.C. He has been sentenced to 
six months rigorous imprisonment. A fight 
took place between the appellant.and Raja 
Ram on one side and Shankar and Kala on 
the other. Girwar deceased came ahd inter- 
vened. The prosecution evidence shows that 
the appellant had a spear in his hand with 
which Girwar was stabbed, and he died 
after some time. It has been found by the 
learned Sessions Judge—and I think rightly 
—ethat the appellant did not intend to strike - 
Girwar and it was by accident that he was 
struck while he was intervening in separat- 
ing the persons who were fighting with one 
another. The learned Sessions Judge has 
convicted the appellant under s. 304-A, I. P.C. 
Section 304-A must be read along with ss. 336, 
337 and 338, I. P. C. ATI the sections are 
confined in their operation to acts done. 
without any criminal intent, apart from the 
rashness or negligence which is their essen- 
tial ingredient. . In this case there can be no 
doubt that the appellant was using his spear 
against his assailants. .Where a man strikes: 
at another with a spear, he is committing a 
criminal offence independently altogether of 
any element of rashness which may be in- 
volved in his striking by chance another: 
person who might come to intervene. “Read- 
ing s. 321, I. P.C., with s. 322, I. P. C., it is 
obvious that the guilt ofan accused person 
remains just the same whether in seeking 
to inflict simple hurt or grievous hurt, as’ 
the case may be, upon one person he actually 
causes the intended hurt to that person : or 
to some other. The appellant must there- 
fore be held guilty under the provisions of 
s. 326, I. P. C. His conviction under s. 304-A 
is illegal. I therefore set aside- his convic- 
tion under s. 304-A, I. P. ©., ahd in ‘lieu 
thereof convict him under s. 326, I. P. ©. 
The sentence of six months rigorous im- 
prisonment ing, case like this cannot be re: 
garded as severe. It is therefore main- 
tained.. © - - -.- 8 F 

Da aS Order accordingly. 


for the 
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MADRAS HIGH COURT -.. 
Appeals.Nos. 303 and 304 of 1938 
January 4, 1940 
PANDRANG Row AND HORWILL, JJ. 
MANTHIRI GOUNDAN—ApPELLANT 
versus k 
ARWNACHALAM GOUNDAN 
. . AND ANOTHER—— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. IX, 
r. 13, 0. XXI, r. 90, 0. XXVI, r. 1—Application to 
restore petition to set aside sale which has been dis- 
missed for default ts not maintainable—Application 
to set aside sale, if can be dismissed on ground that 
applicant is adjudicated insolvent—O. XXVI, 
r. 1, applicability of, to execution proceeding— 
t race Adjournment —Illness of party—Court’s 
uty. . ` 
Sn application to restore to file the petition to set 
aside sale which had been dismissed for default is not 
maintainable.. 134 Ind. Cas. 806 (1), relied on. 
_ The word “ whose interests are affected by the 
sale’? in O. XXI, r. 90 mugt be construed in their 
ordinary sense. It is too much tosay that merely be- 
cause a person is adjudicated insolvent his interests 
are not adversely affected bythe sale of property that 
belonged to him before adjudication. The insolvency 
of the judgment-debtor does not per se render it in- 
competent for him to continue proceedings initiated by 
him under O. XXI, r. 90. 146 Ind. Cas. 521 (2) and 
145 Ind. Cas. 855 (3), followed,‘180 Ind. Cas. 267 
(4), relied on, 94 Ind. Cas. 642 (6) and 154 Ind. Cas. 
96 (7), distinguished. 


The provisions relating to the issue of a commission - 


do not apply to execution proceedings. 

Ordinarily a party is entitled to be given a reason- 
able opportunity for being physically present himself 
when his case is being’ heard, and if his physical pre- 
sence is made ‘impossible by reason of illness, justice 
requires that he should be given an adjournment for 
the purpose of enabling him to be present. 


As. against the orders of the Sub-Judge, 
Coimbatore, dated December 9, 1937. 


i Mr: S. Thayagaraja Ayer, for the Appel- 
ant. : 


Mr. Y. C. Viraraghavachari, for the Res- 
pondents. 


Pandrang Row, J.—These appeals are 
connected, One is from.an order dismissing 
the application of the appellant to restore to 
file the petition to set aside a sale presented 
by him which had been dismissed for 
default; and the otheris an appeal from the 
oe dismissing the petition to set aside the 
sale. 
fendant in.O. S. No.18 of 1934 had been 
adjudicated: aninsolvent and the application 
was made by him toset aside the sale on 
various grounds. That application was 
dismissed: for default on-December 9, 1937. 
An application to restore the ‘petition to. file 
was made on the next day and that also was 
dismissed. As a result we have two appeals 
from the two orders which were passed 
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. cution of the mortgage decree. 


The appellant who was the first de- | 


-MW N 533; 34 LW 
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against the appellant. So fare as the` appli- 
cation made on December 10, 1937 to restore 
the petition to file is concerned it is not - 
seriously argued that such a petition was 
tompetent. The learned Subordinate Judge 
relied ‘on the Full Bench decision in Aruna- 
chalam vi Veerappa Chettiar. (1) and. his 
finding tô the effect that the petition to 
restore the application to.set aside the sale 
is not maintainable is obviously right. It 
follows from this that C. M. A. No. 304 of 
1938 has no substance and must be dis- 
missed. It is accordingly dismissed with 
costs. ; ‘ 


The other appeal which isfrom the order 
dismissing the application to set aside the 
sale is pressed mainly on the ground that 
the finding of the Court below that such an 
application made by the appellant - is not 
competent because he had been adjudicated 
as an insolvent is wrong, and further on 
the ground that on the merits it had been 
held that the appellant was really disabled 
by illness from attending Court when his 
application came on for hearing and there- 
fore, the application for adjournment that 
was made to the Court below on this ground 
of illness ought to have been allowed instead 
of being rejected. The first point, namely, 
the appellant’s right to apply to have the 
sale set aside is governed by the provisions 
of O. XXI, r. 90, Civil P. C., under which the 
application was made. That rule provides 
that any person whose interests are affected 
by the sale may apply to set aside the sale. 


‘The question therefore, for decision -is whe- 


ther the appellant is not a person whose in- 
terests are affected by the sale of the pro- 
parties in question. Those properties were 
undoubtedly his properties which had been 
morgaged and which had been sold in exe- 
His adjudi- 
cation as an insolvent and the vesting of 
these properties and all his other properties 
in the Official Receiver no doubt ‘deprived 
him of all interest in the property~in 
presenti. But does this mean that he 
ceased to be a person whose interests are 
affected by the sale of the properties ? 


The point is really concluded in our opi- 
nionby the Full Bench decision in Subba- 
raya Goundan v. Veerappa Chettiar (2). 
That was also a case of an insolvent and it 


(1) A IR 1931 Mad.. 656;.134 Ind. Cas.-806; (1931) 
60; 61 M L J 348; Ind. Rul. 
(1931) Mad. 854; 55 M 1% (F B). S 

(2) 65-M LJ 719; 146-Ind. Cas. 521; A 1R 1933 
Mad. 851; 57. M 89; (1939) M W N 920; 38 L W` 745; 
BRM2S@B). OCS : 
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was held: that the insolvency of the judgnient- 
debtor’ did not- per se render it incompetent 
for, him to continue proceedings -‘initiatede hy 
him uader O, XXI, r. 90, and that he had 
also a right -to prefer an appeal from an 
order dismissing such an application. . There 
is an earlier case reported at p. 359 of the 
samie volume of thé Madras Lav Journal 
ddcided by a single Judge namely Swamina- 
tha Udeayar v. Kalyanarama Iyengar (3). 
We have-also been referred to the latest Full 
Bench decision in Ayyappa: Naicker v. 
Kasiperumal Nayakar (4) in which it is 
pointed out by the learned Chief Justice 
that the narrower meaning given to. the 
phrase ‘‘whose interests are affected by the 
sale’ in certain decisions is not the correct 
meaning to be given to those words but that 
the words should be taken to mean any 
person whose pecuniary interests are im- 
mediately and directly affected and that the 
decision in Kathiresan Chettiar v. Rama- 
sami Chettiar (5) which interpreted the 
words to mean “having an interest in the 
property sold” was wrong, and that decision 
was overruled expressly by the Full Bench. 

In these circumstances it is obvious -` that 
the learned Subordinate Judge was not 
tight in coming to the contrary conclusion 
relying on the cases reportedin Hari Rao 
v. Oficial Assignee, Madras (6) and Arrepa 
Venkata Ramanayya v. Bali Bangarayya 
(7) which were not concerned with the words 
with which we are now concerned, namely 
the words found in O. XXI, r. 90, but with 
the word “aggrieved” found in the Insol. 
Acts. It seems to us that the words “whose 
interests are affected by the sale” must be 
construed in their ordinary sense, and it is 
too much to say that merely because a per- 
sòn is'adjudicated insolvent his interests are 
‘not-adversely affected by the sale of property 
that belonged to him before adjudication. 
For instance, if the insolvent’s property is 


really ‘worth a lakh of rupees and is sold - 


fraudulently for Rs. 10,000, his interests are 
clearly affected by such a sale. There is no 
reason why these words should be ‘interpret- 
ed in anarrow sense; on the other hand, 


(3) 65 M L J 359; 145 Ind. Cas. 855; AIR 1933 
“Mad. 694; (1933) M W N 646, 38 LW 382;6 R M 
-140 : : 


(4) ILR (1939) Mad. 374; 180 Ind. Cas. 267; A I 
R939 Mad. 250; 491 W 110; (1939) 1 ML J 163; 
(1939) MW N 131; 11 R M 684K B). 

(5) 27 ML J 302; 26 Ind. Čas. 93; AIR 1915 
Mad. 541; (1914) M W N871. 

-(6)-49 M561; 94 Ind. ‘Cas. 642; A I R 1926 Mad. 556; 
50 MLJ 358; 23 L W 589; (1926) M W N ‘364 


Œ By. ot. f 4 
“(Dy 6T MCL J 942; 154 Ind. Cas. 96; 40 LW 864; A 
I R 1935 Mad. 10704), T RM 418. (1). — . 
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as observed already, the point is concluded 
by authority which is binding on us and we 
would follow it even if it was not so bind- 
ing because we take the same view. We 
find therefore, that the lower Court’s find- 
ing on the right of the appellant to present, 
ths application to set aside the sale is wrong 
and that he is entitled to present the appli- 
cation and to ask the Court to adjudicate 
upon it. : i 

The only other question that remains is 
whether the petitioner had a reasonable 
opportunity of being heard when his appli- 
cation came on for hearing. This would turn 
on the question of the propriety of the order 
ofthe Court below refusing to grant en 
adjournment which was applied for on De- 
cember 9, 1937. It is not now seriously 
disputed that the appellant was teally too 
ill to be present in Court on that day as he 
had undergone an operation for fistula: 
There is the evidence of the doctor who 
atzended on him and there is really no room 
for doubt on the point ; and itmay therefore 
ée taken as established that the appellant 
was really disabled by his illness from being 
‘present in Court when his application to set 
aside the sale came on for hearing. In these 
cizcumstances the Court ibelow ought to 
have granted the adjournment that was 
applied for because theappellant was entitl- 
ed to have a reasonable opportunity of be- 
inz present in Court when -his application 
was being heard on its merits. Itis said 
that what the appellant wanted was merely 
to have his evidence taken on commission 
and this he could have done in spite of his 
illness which did not prevent his giving 
evidence in his own house. This loses sight. 
of the fact that the appellant was not en- 
titled as a matter of course to have a com- 
mission taken out because the provisions 
re_ating to the issue of a commission do not 
apply to execution proceedings. 

Even otherwise, though there is this re- 
fezence to examination of the appellant on 
commission for the purpose of obtaining his 


‘evidence, ib: does not mean that’ the appel- 


lant was not also anxious to exercise his 


‘right and privilege of being present himself 


-in Court when his case was being taken up. 


‘Ordinarily a party is entitled to be given.a 
reasonable opportunity for being physiéally 
present himself when his case is being heard, 
ard if his physical presence is made im- 


. pcssible by reason of illness, justice requires 


that he should.be’ given an adjournment for 
the purpose of enabling him to be present. 


Ir the present’ case the Court below was 


made aware of the illness which prevented 
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the-appellant from being presentin Court 
and an application for adjournment had 
been madeon this ground. In the circum- 
stances we are of opinion that the lower 
Court erred in refusing to grant an adjourn-, 
ment and it follows that the appellant should 
.be given a fresh opportunity of establishing 
his case. This appeal is therefore allowed 
and the order of the Court below dismissing 
the application to set aside the. sale is set 
aside and the application is remanded to the 
Court below for fresh disposal on the merits 
according to law. Thecosts of this appeal 
will abide the event and should be provided 
for in the revised order to be’ passed by the 
Court below. 


N.-D. Appeal allowed. 
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PATNA HIGH COURT 
“Appeal No. 27 of 1937 
August 22, 1939 
Harriss, C. J. AND MOHAMMAD Noor, J. 
ANTARJYAMI NAIK AND OTHERS— 
APPELLANTS e 
versus 


> B. S. RATH—RESPONDENT 

Madras Hereditary Village Offices Act (IIT of 1895), 
ss. 5, 3—Service inam lands—Crops growing on, if can 
be attached—Inam holder ceasing to be useful—Whe- 
ther ground for depriving him of aforesaid protection 
—Question as to how much of profits of inam land is 
necessary to maintain inam-holder — Courts, if can 
enter into—Madras Government, regarding inam lands 
as falling under Act—Patna Courts, if bound by it— 
Party conceding at trialand in first appeal that inam 
lands were protected — Party, tf can resile from his 
admission in second appeal. 

Growing crops on service inam lands cannot beat- 
tached in execution ofa decree held against the holder 
ofthe inam lands. Kannam Naidu v. Latchanna Dhora 
(1) and 162 Ind. Cas. 1008 (2), relied on., 5 Ind. Cas. 
125 (3), distinguished. [p. 798, col. 2.] 

The fact that the holder of the inam lands has long 
since the grant, ceased to be useful, is no ground upon 
which a Court can holdthat he is not entitled to the 
protection which the law gives to his property. 109 Ind. 
Oas. 730 (4), relied on. [p. 799, col. 2.] 

“ The Court cannot go into the question as to how much 
of the profits of the inam lands is necessary to main- 
‘tain the holder thereof. [p. 799, col. 1.] 

The fact that the Madras Govt. regarded the inam lands 
as falling within the Mad. Hereditary Village Offices 
Act is not binding on the Patna Court. But wherea 
party concedes at the trial and also in first appeal that 
the inam lands in question were protected under the 
aforesaid Act, itis not open to him in second appeal 
to resile from his admission and to contend that it was 
not®stablished that the lands in question were protected 
-under the Acte [p. 798, col. 2.] 


A. from the appellate order ofthe District 
Judge, Ganjam. Puri, dated August 4. 1937. 

Messrs. L. Panigrahi and Ẹ. Mahapatra 
for the Appellants. 

Mr. B. K. Roy, for the Respondent. 
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Harries, C. J.—Thisis an, appeal by cer- 
tain insolvents against an eorder of the 
learned District Judge of Cuttack made in 
aneinsolvency-matter. The respondent who 
is the Official Receiver of Ganjam petitioned 
ethe Insolvency Court under ss. 4"and 5, 
Provincial Insolvency „Act, 1920, praying : 
(1) for a declaration of the right of the Off- 
cial Recefver to receive the usufruct arising 
from certain lands set out in Schs. A and B 
which were held by the insolvegts from 
year to year including the crops then stand- 
ing on the said lands, (2) for an injunction 
to restrain the insolvents from misappro- 
priating the usufruct from the said lands 
including the crops then standing there- 
on. 
The petition came before the learned Sub- 
ordinate Judge of Berhampore and he held 
-that the crops in question did not vest in 
the Official Receiver and accordingly dis- 
missed the petition. On appeal the learned 
District Judge reversed the decision of the 
learned Subordinate Judge and held that 
these crops did vest in the Official Receiver. 
He remanded the case to the Court below to 
injunction. 


has been preferred. The appellants were 
adjudicated insolvent and it appears that 
their debts amount to Rs. 50,000. Appellant 
No. 1 is the owner of certain land which is 


sadar inam and appellant No. 2 is the 


owner ofa naik inam. These inam lands, 
itis alleged on behalf of the appellants, can- 
not be attached in execution of a decree and 
cannot vest in the Official Receiver on in- 
solvency. The learned Subordinate Judge 
held that these inam lands were protected 
from attachment by s. 5, Mad. Heredi- 
tary Village Offices Act, 1895 (Act III of 
1895) afd as the land could not be attached 


‘in ‘execution it could not vest in the Official 


Receiver by reason of s. 28 (5), Prov. 
Insol. Act. That section. deals with what 
property vests in the Official Receiver when 


‘a person is adjudicated insolvent and sub-s. 
.(5) is in these terms : $ 


“The property of the insolvent for the purposes of 
this section shall not include any ‘property (not being 
books of account) which is exempted by the Civil P. C. 
1908, or by any otherenactmenf for thetime being in 
force from liability to attachment and sale in execution 
of a decree.” 


Applying this sub-section, the learned 
Subordinate Judge held that the crops did 
not vest in the -Official Receiver and dis- 


. missed the petition. The learned District 


Judge appears to have been of opinion that 
the protection afforded tothese inam lands 
had ceased to exist when the holders of the 
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inam lands: had ceased to perform any use- 
ful functions.°He points: out that the pro- 
tection. was given originally on the ground 
of public policy butin his view public policy 
of the- present time demanded that the in- 
solvent holders of theseslands should pay 
their debts. He accordingly reversed the 
decision of the learned Subordinate Judge 
and held that the crops on these lands vest- 
eďin the Official Receiver. On behalf of 
the appellants, it has been contended that 
the present case is clearly within the pro- 
tection afforded by s. 5, Mad. Hereditary 
Village Offices Act, 1895. The Act applies 
to a number of offices which are enumerated 
in s. 3, and s, 5 is in these terms : 

“The emoluments of village offices, whether such 
offices be-or be not hereditary, and, in the scheduled 
- districts as defined in the Scheduled Districts Act, 
1874, all such emoluments and other emoluments grant- 
ed or continued in remuneration for the performance 
of duties connected with the collection of the revenue 
or the maintenance of order, shall not be liable to be 
transferred or encumbered inany manner whatsoever 
and it shall not be lawful for any Court toattach or sell 
„such emoluments or any portion thereof,” 


The learned District Judge came ‘to the 
conclusion that there was a difference bet- 
ween the crops on the land and the land 
itself. He appears to have thought that 
though the land itself might be protected 
by this section the crops which were grown 
yearly on it would not be within the protec- 
tion. Land, apart from the produce or the 
income to be derived from it, is of no value 
to an office-holder. Ifland is given as an 
emolument for the office then clearly what 
is intended is that the holder of the office 
should have the crops or the profits arising 
from the land year by year in payment for 
the duties which he has performed. In my 
view, it is impossible to separate he land 
from the crops growing thereon when deal- 
ing with this section. In fact the matier 
has been considered by the High Court of 
Madrasin a number of cases and it must 
be remembered that this case comes from 
the Ganjam district which was within the 
jurisdiction of the Madras High Court until 
the new province.of Orissa was created. In 
Kannam Naidu v, Latchanna Dhora (1) it 
was held by a Bench that an attachment by 
a decree-holder of a crop growingon certain 
lands in a zamindart which were the inam 
service lands held by the judgment-debtor as 
a village servant, was illegaland was rightly 
set aside by the Court below. That case 
has been expressly approved in a later Full 
Bench case of the same High Court, namely 


(15 23 M 492. 
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Gokavarapu Swami v. Setheyya (2). In that 
case it was held that the attachment in exe- 
cution of a decree of growing crops on 
potter service inam lands is prohibited by 
the Mad. Hereditary Village Offices Act, 
1895. It appears tome that we are bound 
to follow the Madras decision having regard. 
to the fact that this case comes from -the ex- 
Madras areh. 

Mr. Ray who appeared on behalf of the 
respondent has contended that the decisions 
of the Madras High Court have not been 
consistent and he has relied upon the case 
in Khetrabaro Nawanagaram v. Sobhana- 
puram Harikrishna (3), in that case it was 
laid down that s. 5 of the Act in question 
only prohibits the transfer of ownership 
and that a permanent lease of land forming 
the emoluments of an office did not amount 
to a transfer of ownership and was not pro- 
hibited under the Act. It appears to me 
that this casé is clearly distinguishable from 
the other Madras cases which I ‘have cited. 
Ifthe holder ofa service inam land leases. 
the land he obtains the rent which is the 
emolument of his office. On the other land, 
if he retains the land then the only way 
in which he can obtain the yearly emolu- 
ments is by appropriating the crops of 
the land which isin his possession. In my 
view, the law has been clearly and consistent- 
ly laid down that growing crops on service 
inam lands ‘cannot be attached ‘in execution. 
ofa decree held against the holder of the 
inam lands. 

On behalf of the respondent, Mr. Ray has 
argued that it was not established in this 
case that the landin question was service 
imam land and further that it had not been 
established.. that it was land protected by 
the Mad. Act, 1895. It is clear that the Govt. 
of Madras had recognized these particular 
service tenures as falling within the purview 
-of the Act though it is not clear from the 
standing orders of the Board of Revenue, 
Madras, why they were so regarded. The 
fact that the Madras Govt. regarded them as 


‘falling within the Act would not bind this. 


Court, but unfortunately for the respondent 
he has conceded expressly before the District 
Judge that these lands are lands which are 
protected by the Mad. Act of 1895.” The only 
point which the respondent has _ mada 
throughout this case is that the sence 
crops are-not protected from attachment. 


‘though ‘the land itself is. -Iu my view; it 


- (2) 59 M 354; 162 Ind. Cas. 1008; A I È 1936 Mad. 
283; (1946) M W N 88; 43 L W 235; 8R M 1074 


KO 33 M 340; 5 Ind, Cas. 125; 20 ML J 417; ÎML'E 
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.is not open to.the respondent in second. ap- 
peal to take this point. because it has been 
-conceded im both Courts that the land is 
protected by this Act and by reason of that 
admission the appellants have not adduced 
“any ‘evidence showing precisely’ why the 
- land does come within the purview of the 
_Act. It «vas unnecessary for them to estab- 
lish that having regard to tle admission 
made on behalf of the Official Receiver. 
- It has been further contended by Mr. Ray 
on behalf of the respondent that even if the 
crops are protected by s.5of the Act then 
only such portion is protected as would be 
necessary to maintain the Sardar and Naik. 
‘This is a point that was never investigated 
fn-the -Court below and there is no finding 
as to what would be necessary to maintain 
these two persons. In any event it appears 
to me that the Court cannot go into that 
question. These lands were granted to the 
predecessors of the insolvents in order that 
the profits arising therefrom should be their 
enoluments. Presumably the Govt. which 
granted these lands had come to the conclu- 
sion that the profits would provide only %a 
sufficient remuneration for the services which 
they were called upon to perform. It is too 
late now to go into the question and to ask 
the Court to hold that very. little is sufficient 
to remunerate the Sardar and Naik for. any 
services which they may have to perform, 
Lastly,:it was contended, on behalf of the 
respondent that no services are in fact now 
rendered and that being sothe whole pur- 
-pose of this tenure has disappeared. Accord- 
ingly it was urged that the District Judge 


was right in holding that public policy now, 


demand that the crops should be made avail- 
able. for the creditors. If this argument 
were sound then the land also should be 
made available for the creditors but inmy 
view the contention which is put forward on 
behalf of the respondent has no force. The 
very same point. was urged before their 
Lordships of the Privy Council in Ashutosh 
-Deo Ghatwal v. Bansidhar Shroff (4): In 
that case it was found. by.the High Court 
that the service which the holder of a service 
tenure had to-perform had long since ceased 
to be performed and the necessity for such 
service had long since disappeared. Accord- 
ingly the High Court-held. that the protec- 
tion which the. law had afforded to such a 
tenure no longer existed and that it was 
alienable: Dealing with that. argument Lord 
Sumner who delivered the judgment-of the 

at. 744; 109 Ind.” Cas. 730;°A 1 R 1928 P C 
Tha CL yee $5 M LIT; 320 W N.880; 9P L T 
549; 28 L W 798 (P'O). 5 : SA 
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Board observed at p. 751* :. ; ` 


“The maxim cessante ratione legis cessat ipsa lex, or- 


any, corresponding rule has no application to the pre- 
sept case. The contention really amounts to a claim 
that a Court of law can inquire into the present utility 
of an ancierit incident of tenyre and annul it and its.en- 


* joyment by the ruling,power, whenever in its opinion 


the incident has survived jts usefulness. This is a 
matter of policy, not of interpretation of a legislative 
instrument @r of application cf general law, and.is- be- 
yond judicial powers.” 

It may wellbe that. these Sardars And 
Naiks have long since ceased to be useful, 
but that is no ground upon which a Court 
can hold that they are not .entitled to the 
protection which the law gives to their pro- 
perty. In my judgment, the order of ‘the 
learned District Judge cannot be sustained. 
The crops in question cannot be attached in, 
execution of a decree. and that being so they 
did not vest in the Official Receiver .when 
the present appellants were adjudicated in- 
solvent. Accordingly the Official Receiver- 
had no right to the declaration sought for or- 
an injunction. For.these reasons I am satis- 
fied that the order of the Court below must 
be reversed and accordingly I would allow- 
this appeal, set aside the order of the Court 
below and restore the order of the learned 
Subordinate Judge. 
have their. costs in this Court and in the 
Courts below. oe 

Mohammad Noor, J.—I agree. 


D. f Appeal allowed.’ 


“Page of 7 Pat.—(Ed.] 


Pa aaa 


CALCUTTA HIGH COURT - 
Criminal Revision Petition No. 806 of 1940: 
December 3, 1940 
BARTLEY AND LODGE, JJ. 

RAM RENU CHATTORAJ—Accusep 
— PETITIONER 

2 versus 

EMPEROR—OPPOSITE Party 
Penal Code (Act XLV of 1860), ss. 182, 211—False 
complaint against unknown persons, whether offence 
under s. 182 or s. 211—Complaint by Police, if com- 

petent. | f A 
An offence, constituted by a false complaint against. 
unknown persons is not one under s. 211, Penal Code, 
but one under s. 182 of the ode. It is, therefore, 
within the competence of the Police authorities con-. 
cerned to,complain of that offence and within the com- 
petence of the Magistrate, on receiving that complaint,. 
to issue summons under s. 182, : ee at 


_ Messrs.. Satindra Nath Mookerjee-and. 


Samarendra Nath Mookerjee, for the Peti-. 


tioner. 


Crown. i 


Mr. Sudhansu Sekhar Mukerjee, -for the l 


The appellants must ` 
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Order. — This:rule must be discharged. 
‘The petitioner “informed the Police that he 


had been assaulted and robbed by certain’ 


persons unknown.- Before the conclusion of 
the Police investigation which wa’ started 
the petitioner filed a naraji petition before 
the Magistrate, Thiseomplaint was enquir- 
ed into and a number of witnesses examined 
after which the complaint was dismissed 
winder e. 203, Criminal P. C.; meantime the 
Police reported the case to bea false anda 
complaint was lodged against the petitioner 
under s. 182, I. P. ©. On that complaint 
“the Magistrate directed summons to issue. 
It is against this order that the present rule 
is directed. Now it is clear that the offence, 
if any, constituted by a false complaint 
against unknown persons is not one under 
s. 211, I. P. C., but one unders. 182 of the 
(ode. It was therefore within the compe- 
tence of the Police authorities. concerned to 
‘complain of that offence and within the com- 
petence of the Magistrate, on receiving that 


‘complaint to issue summons under s. 182.. 


Whatever be the state of affairs with regard 
ito the naraji petition it has nothing what- 
ever todo with the proceedings instituted 
by the Police and it is entirely beside the 
question to-argue that the facts underlying 
‘both the.proceedings were the’ same facts. 
In the result the present rule is discharged 
and the case under s. 182, I. P. C., against 
ithe petitioner will proceed. 
D. Rule discharged. 
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LAHORE HIGH COURT 
- Criminal Revision No. 1975 of 1940 
February 3, 1941 
SKEMP, J. _ < 
ABDUL KHALIQ KHAN—Coyvicr-— 
PETITIONER 
Versus 
EMPEROR—Opposirs PARTY 
Penal Code (Act XLV of 1860), s. 379—Accused 
seizing cattle of complainant for certain dues although 
the complainant had already paid them—Accused 
subsequently attempting to return animal—Accused 
held guilty under s. 379. o, | 
A contractor for payment of tirni or grazing dues 
:seized an animal of the complainant although the latter 
had already paid the dues. The contractor subse- 


quently attempted to return the animal to the come. 


yplainant who refused to take it back : 

Held, that the complainant was caused a wrongful 
loss although the contractor did not intend to deprive 
the complainant permanently of the animal. The con- 
‘tractor therefore was guilty under s. 379, I. P. O. 


Mr. Shabir Ahmed, for,the Petitioner. - 
Mr. -Basant Krishen, Assistant Advocate- 
‘Géneral, for the Crown. 
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Order.—The petitioner Abdul Khaliq 
has petitioned for revision of his conviction 
under s. 379, I.-P. ©., and sentence of Rs. 200 
fine. . The petitioner isa contractor for pay- 

, ment of tirni or grazing dues in District 
Multan. The facts as found by the Magis- 
trate after è careful trial are as follows : 

“Tt appears to me that Abdul Khaliq has. been 

seizing the cattle of the defaulters and com elling 
them to make payment. In this opinion, F am 
fortified by the fact that the accused got the assis- 
tance of Kadar Dad, Tahsil chaprasi. By going with 
the chaprast he apparently wanted to show to the 
people that he had the authority to seize their 
cattle. Emboldened by his previous conduct, he seized 
the she-camel of the complainant..... The com- 
plainant had already paid the tirni due. from him 
under the receipt P: D. Abdul Khaliq also appears 
to have realized his mistake and he probably made 
an attempt on- the morning of March 20, 1940 to 
return the she-camel of the complainant who refused 
to take, it back,” ` a 
“The Sessions Judge substantially agreed. 
He said : 
‘ “It can well be understood that the appellant would 
try to put pressure upon persons who had not paid 
tirni. In this particular instance he .was suffering 
from a mistake, as tirni had actually been paid in 
respect of this camel. In view of this mistake it is 
net at all improbable that he snatched the camel, as 
the complainant was refusing to pay.” 

This finding of facts has not been seriously 
challenged before ‘me. But I am in some 
doubt about one point; the receipt which 
the complainant ultimately produced is a 
receipt for tirni on two camels, but the com- 
plainant said he only possessed one. It has 
not been made clear why the complainant 
paid tirni on two camels if he only had one. 
It is possible that there was a bona fide 
dispute between the parties as to the num- 
ber of animals on which tirni was due. But 

“this point has not really been gone into, 
the Courts below being concerned with false 
evidence on other points produced by both 
parties. Mr. Shabir Ahmad on behalf of the 
petitioner contends that on the finding of 
the learned Sessions Judge the offence of 
theft has not been committed; However the 
Sessions Judge said : a 

“It. is not contested that if the version of the com- 


plainant is believed a technical-vase of-theft is made 
out against the appellant.” : 


‘Theft’ as defined.in s. 378, I. P. C., in- 
volves taking dishonestly ; and ‘dishonestly’ 
is defined in s.-24as doing anything with 
the intention of causing wrongful gain or 
wrongful loss. “Wrongful gain’ and ‘wropg- 
ful loss’ are defined in s. 236 ‘wrongful 
gain’ is gain by unlawful means of property 
to which the person gaining is not lawfully 
entitled : “wrongful loss’. is the loss by un- 
lawful means of property to which the per- 
son losing itis legally entitled. Mr. Shabir 
Ahmad’s argument is that the petitioner 
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‘had no intention of causing wrongful loss to 
‘the complainant ; he wanted. to realize his 
tirni dues. One of the prosecution witnesses 
‘said that’ it was the custom that -the tirni 
contractor caught any animal which he de- 
tected for the first time in the ilaga in order 
` to realize his dues.. Such taking would not 
be larceny under the Law of Eygland. Sec- 
tion 1, Larceny Act, 1916 runs as follows : 
“For the purposes of this Act— 
_ A person steals who, without the consent of the 
owner, fraudulently and without a claim of right 
“made in good faith, takes and carries away anything 
capable of being stolen with intent, at the time of 
such taking, permanently to deprive the owner thereof.”’ 
It is quite clear that the petitioner had 
no intention permanently to deprive the 
complainant of the camel because on the 


following day he'took it into Multan, first » 
to the Tjrni Darogha, then to the Revenue . 


Assistant, then to the Tehsilder, all of whom 
have appeared as defence witnesses. The 
matter was reported to the Police after this 
‘happened and the -Sub-Inspector recovered 
the. camel from the’ petitioner in Multan. 
‘The offence therefore would not be larceny 
under the Law of England. Whereas the 


Law of England proceeds with reference to 


an intention permanently to deprive the 
owner of the. property the Law of India as 
Shown by the definition of the I. P. C. pro- 
ceeds by reference to an intention to cause 
wrongful loss, and the question is whether 
the petitioner had the intention of causing 
wrongful loss to the owner. Mr. Shabir 
Ahmed. quoted a number of cases in which 
convictions for theft had been set aside in 
High Courts on the ground that the taking 
was. not dishonest because it was not intend- 
ed to cause wrongful loss. That which most 
closely resembles the present case is Aradhun 
Mundul v. Myan Khan (1) in which a 
Bench of the CaleuttasHigh Court held that 
no offence of theft had been committed 
when a body of men illegally seized cattle and 
instead of taking them.to the nearest pound 
drove 12 or 14 miles to a more distant pound. 
There the Magistrate had held that wrongful 
loss was intended because the pounding of 
the cattle’ was effected with the malicious in- 
tention of subjecting the owners to additional 


expense, inconvenience and annoyance. The’ 


Bench held that the definition of ‘wrongful 
Tosg in s$. 23 showed that wrongful loss must 
refer to the.thing dishonéstly taken, that is, 
the animals themselves and that there was 
no loss. - . aE a ee 
i Here, the petitioner without any right 
wrongfully. deprived the owner of posses- 
sion , of the animal. - He intended to do this 
GA) 24 WLR Ore 1 i : 
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and therefore I think he irffended to cause 
wrongful loss although he did not intend to 
- deprive the owner -permanently of his:pro- 
‘perty. maintain the conviction but'I think 
“a fine of Rs. 200 is much too ‘severe fora 
“man. who after all ds’ using a wrongful 
method in realizing Govt. dues. I maintain 
“the conviétion’ but remit the fine and direct 
“that the petitioner execute a bond under 
s. 106, Criminal P. C., for Rs. 208 security 
“to be of good behaviour .for a period of six 
‘ months. f ; i 
| D - . ‘Order accordingly.” 


ALLAHABAD HIGH COURT `> 

First Appeal No. 259 of 1937 

January 17,1941 ` 

| ~- BAJPAI AND Dar, JJ. £ 

MOHAMMAD MOHTASHIM AND ANOTHER 
“— DRRENDANT— APPRLLANTS | 


. versus 4; 
JOTI PRASAD-—PLAINTIFP— 
tae, RESPONDENT. . 

Civil Procedure Code (Act V of 1908), s. 11—Credi- 
tor’s suit ‘against debtor on pro-note—Debtor's suit 
against creditor under s. 33, U. P. Agriculturists’ 
Relief Act (XXVII of 1934)—Suits ‘disposed of 
by “one judgment—Identical sum found die to cre- 

itor from debtor—A ppeal by debtor from decree in 
swt filed by creditor but not from decree in his own 
sutt—Appeal held barred under s. 11_U. P. Agri- 
-culturists’ Relief Act (XXVII of 1934), s. (2)—Re- 
quest that s. 3(2)be applied, if can be entertained for 
first time in appeal. 
~ A creditor instituted against his debtor a suit on a 
pro-note for recovery ofa certain amount, The debtor 
‘also instituted a . suit against- the creditor’ under s. 33, 
-U. P. Agri. Relief Act. Both these suits were disposed. 
of by a single judgment and the ‘same sum was found 
due to-the creditor from the debtor. The debtor went 
‘in appeal from the decree in the suit filed by the cre- 
ditor but fot from the decree in the suit filed by him- 
self: ; ; . j ' 

„Held, that the appeal was barred under s. 11, Civil 
P. C.,-7 Ind. . Cas: 156 (1), followed and held not 
‘Overruled by 74 Ind. Cas. 411 (2). 


~ A request that the provisions of s. 3 (2), U. P. Agri. 


Relief Act may be applied to the case cannot be, enter- r 


:tained for the first time in appeal. 


`_ F. A. from the decision of the First Civil 
suaga, ‘Saharanpur, dated- February 10, 
1937. gih ; | 


Messrs.: A: P, Pandey and M. A. Kazmi, 
for the Appellants. | f f 


Mr. K. C. Mital, for the Respondent. 


Bajpai, J—This is an appeal by Sayid 
“Mohammad Mohtashim and Sayid Moham- 
„mad Mohtarim who.were defendants ‘in suit 
No. 48 of 1936.. The- suit was brought by 
Lala Joti Prasad for the recovery ofa cer- 


tain sum of money on the basis -of a promis- 
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sory note execufed by the two defendants on 
December 1, 1933. There was another sult 
No. 488 of 1934 filed by Sayid Mohammad 
` Mohtashim and Sayid Mohammad, Mohtarim 
against Lala Joti Prasad under s. 33, Agris 
Relief Act. The Court’ below disposed of 
the two suits by a single judgment. In the 
suit brought by the debtors under s. 33, the 
Ceurt below came tothe conclusion that a 
certain gum of money was due by the debtors 
to the creditor and a declaratory decree 
under the provisions of s. 33 (2) was given to 
the debtors. In the suit filed by Lala Joti 
Prasad the Court below came to the conclu- 
sion that the identical sum of money found 
due in the other case was payable to Lala 


Joti Prasad from the debtors. In the suit of - 


the creditor the Court below passed a decree 
forthe recovery of a certain sum of money. 
We ‘might repeat that- the same sum of 
money was found due from the debtors in 
the.connected suit. The defendants-have filed 
the present first.appeal in the -suit by the 
‘creditor against them. -They have*not filed 
any appeal in the suit which they themselves 
filed under s. 33 and in which it was de- 
-clared that the same sum of money, as foun: 

due in the present case, was payable by them 
to Lala Joti Prasad, the creditor. : ‘ 
. A preliminary objection has been taken 
“that by reason of the failure of the present 
appellants to file an appeal in the suit for 
‘accounts filed by them, the present appeal 
is incompetent, and reliance is placed on the 
Full Bench decision of this Court in Zaharia 
v. Debia (1). In reply to the preliminary 
‘objection our attention is drawn to another 
Full Bench decision of this Court in Ghan- 
sham Singh v. Bhola Singh (2). We may 
mention at once that Zaharia v. Debia (1), 
was not overruled by the subsequent Full 
Bench decision; on the contrary there . are 
observations in the judgments of all the 
learned Judges that Zaharia v. Decia (1), 
was correctly decided and was applicable to 
` cases,where the facts were similar. All that 
was:héld in the subsequent Full Bench was 
that=inder certain circumstances it might 
not be necessary for an aggrieved party to 
file two appeals; more particilarly when 
one of the appeals-in the lower: Court was 
decided in favour of that particular party 
and when the points in dispute in the two 
appeals were clearly distinguishable.. The 
mere fact that an identical paper decree was 
passed in two cases was not enough. From 
what we have said above it is clear that the 


(1) 33 A 51; 7 Ind, Cas. 156; 7 A L J 861(F B). 
(2) 45.4 506; 74 Ind. Cas, 441; AIR 1923 All. 490; 
214 L J 465 (F B). f 
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facts in this case are very similar to the facts 
‘in Zaharia v. Debia (1), and the authority 
of that case is binding on this Bench. The 
position, therefore, is that the defendant-ap- 
*pellants cannot be permitted toagitate before 
us that the sum which has been decreed to 
- the plaintiff is liable to reduction. There is,“ 
however, ape other point in the present 
appeal, and it is that the Court below while 
passing a decree in favour of the plaintiff. 
and granting instalments to the defendants 
fell into a slight error. The operative por- 
tion of the order about which grievance is 
made is to the following effect : = 
“In case of default being made in payment of any 


‘three instalments the entire decretal amount, minus, the 
amount paid, shall fall due at once.” d 


This was in view of s. 3, sub-cl. . (4), Agri. 
Relief Act. But” the words used there 
are: i a n 


six or more and any three instalments are in arrears the 
decree-holder may, notwithstanding the -provisions- of 
any law for the time being in force, immediately > en- 
‘force payment of the whole amount then remaining due 
under the decree......... sid ` A 


“e The contention is that the words, men- 
tioned by us as occurring in the operative 
portion of the order of the Court below 
should be changed-and brought in, con- 
formity with the phraseology used in s. 3, 
sub-cl. (4). This point is not in.conflict in 
any manner with the preliminary objection, 
.and we have the power to make the neces 
sary alteration if the submission advanced 
on behalf of the appellants is sound. We 
think there is considerable force in the con- 
tention of the appellants, and we, therefore, 
allow this appeal to this extent that we 
modify the decree of the Court below by 
deleting the words, “In case of default 
being made in payment of any three instal- 
ments the entire decretal amount, minus 
the amount paid, shall fall due at once” 
and by substituting in lieu thereof the fol- 
lowing words, “If any three instalments 
are in arrears, the plaintiff may, nothwith- 
standing the provisions of any law for the 
time being in force, immediately enforce pay- 
ment of the whole amount then remaining 
due under the decree.” The rest of the 
appeal is dismissed. 

There are certain cross-objections by the 
plaintiff-respondent. Grounds Nos. land 2 
of the cross-objections deal with the granting 
of instalments covering a period of 15 years, 
and it is submitted that this was not justi- 
fied under the circumstances of the case. 
Regard being had to the amount decreed 
we think the Court below did not exercisé 
its- discretion arbitrarily in granting these 
instalments. Ground No. 3 is to the -effect 
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that the Court below should have secured 
the’ payment of the decretal amount by 
charging: sufficient immovable property of 
the appellants. In:this connection our-atten- 
tion is drawn tó s; 3, sub-cl. (2) of the Ac? 
which says that the Court at the time of 
` passing an instalment decree against an 
agricultufist may either „attach, his immov- 
able property or declare a charge on such 
property. It appears that no such request 
was made before the Court below, :at least 
there is nothing in the judgment of the 
Court below from which we could infer 
that any such request -was made, and in 
appeal we cannot possibly. find what the 
gircumstances of- the ‘defendants are and 
what the property of the defendants is on 
which any such charge could be created. 
We think it is too late in the day for such 
a request being-entertained. There is no 
force in the cross-objections and they are 
also dismissed. . Under the circumstances we 
direct the parties to bear their own costs 
of the appeal and of the cross-objections. 
D. Ovder accordingly» ` 


MADRAS HIGH COURT 
Civil Revision Petition No. 354 of 1938 
‘ “December 6, 1939 
Leaca, CO. J. AND KrisHNASWAMI 
AYYANGAR, J. 
A. L. S. P. P. L SUBRAMANIAM : 
CHETTIAR By AGENT NARAYANAN 
CHETTIA R—PETITIONER 
Versus . 
ANNAMALAI CHETTIAR BY AGENT 


RAMASWAMI AYYAR—RESPONDENT 
Hindu Law—Joint family—Insolvency—Father 
joint with son becoming insolvent—Judgment-credi- 
tor of father attaching son’s, interest . in. family 
property before Official Assignee realizing same— 
Power of Official Assignee to sell son’s share is lost— 
Civil Procedure Code (Act V of 1908),'s. 73—Decree 
against grandfather must be deemed to be passed 
against son and grandson to. the extent of their. 
shares in family property—Decree against grand- 
father, son and grandson—Another decree against 
grandfather and son only—Grandfather and son ad- 
judicated insolvents—Both decree-holders held entitled 

to rateable distribution in the interest of grandson. 

. Where a father Who is joint, with his, son becomes - 
inselvent, the right of realizing the son’s share in the. 
family estateginder the pious obligation rule: devolves” 
upon the Official Assignee or the Official Receiver as’ 
the case may be. But, if before the Official Assignee. 
or the Official Receiver takes steps to enforce. 
that right, a judgment-creditor of the father attaches 
the son’s interest in the estate, the power of the 


Official Assignee or Official Receiver to sell the son’s,, 


share .is lost. 
[Case-law relied on.}. 
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Where.a money decree -is passede against a grand- 
father whois joint with his son and grandson it must. 
be taken to be a decree passed against thé son and ° 
the geandson to the extent of their interests -in- the 
family property as they ‘are liable to that extent for 

e his lawful ‘debts. . e` r NAH 
` Consequently a creditor who.has a decree against 


the grandfather, son and gsandson and another credi- 
tor who has a decree against the grandfather and son 
only, are efftitled to rateable distribution under s. 73, 
Civil P. C., when the grandfather and the sone are 
adjudicated insolvents and the interest of the’ grand: 
son is attached by one of the creditors befor the 
same has “been realized by the Official Assignee or 
the, Official Receiver. 167 Ind. Cas. 503 (11), Over- 
ruled. i 
[Case-law relied on.]> ~ 


C. R. P. to. revise the order of the District’ 
Mapait, Dharapuram, dated December 1,. 

Mr. K.V. Ramachandra Ayyars for 
Petitioner. l ot 

Leach, ©. J.—This petition raises a: 
question with regard to the right to rate- 
able distribution’ given by s. 73, Civil P. C., 
but when the authorities are examined it 
is clear. that they negative the petitioner's 
contention. . In 1931 the petitioner obtained. 
a money. decree against a grandfather, his 
son and his son’sson. The respondent had: 
previously obtained a money décree against. 
the grandfather and the son, but not 
against the grandson.. In 1931, in separate 
proceedings, the grandfather and the son 
were adjudicated insolvents. In 1937 the. 
petitioner filed an application for execution, 
of his decree and asked for the attachment 
of the grandson’s interest in the family pro-' 
perty. Attachment was ordered and. the 
grandson’s interest was sold on August 31, 





-` 1937. Before the’ sale took place the respon- 


dent filed an application for the execution of: 
his degree, and he also asked for the attach- 
ment and sale of the grandson’s share in 
the family property. On the strength of this 
application,. the respondent claimed to be: 
entitled to share rateably in the sum of 
Rs. 800, which was ‘the amount. realized,. 
in the execution proceedings instituted. by’ 
the petitioner. The pétitioner objetted to’ 
the respondent’s claim to rateable distribu- 
tion, but his objection was overruled’ by the 
District’ Munsif of Dhafapuram in whose’ 
Court the execution petitions were filed and 
the assets realized. The District Munsif, in. 
rejecting - the petitioner’s contention, relied ' 
on the decision-in Palaniappa Chettiar v. 
Palani Goundan (1). The petitioner ‘asks 
this Court to set aside the District Munsif’s 
order under its rewisional powers,- 

(1) 7L M L J 541; 165 Ind. Cas. 664; A IR 1936. 
Mad. 948; 44 L W 615; (1936) MW N1142;9R NM. 


_ 286. 
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~ It is now well settled law that where a 
< father who is joint with his son becomes 
insolvent, the right of realizing the -son’s 
share in the family estate under*the pious 
obligation rule devolve, upon the Official 
Assignee or the Offigial Receiver as the case 
“maybe. But, if before the Official Assignee 
or the Official Receiver takes steps*to enforce 
that .right, a judgment-creditor of the father 
attaches «the son’s interest in the estate, the 
power of the Official Assignee or Official 
Receiver to sell the son’s share is lost: see 
Sat Narain v. Behari Lal (2), Bala Venkata 
Seetharama Chettiar v. Official Receiver, 
Tanjore (3), Sat Narain v. Sri Krishan 
Das (4), Gopalkrishnayya v. Gopalan (5) 
,. and Arunachalam Chettiar v. Sabaratnam 
Chettiar (6). Therefore, as the result of the 
petitioner’s attachment of the grandson’s 
share the Insolvency Court lost all .its in- 
terest in that share, which then became 
available to the petitioner as the executing 
creditor and to all persons. who became entitl- 
ed to rateable distribution under s. /3, Civil 
P.C. Before the proceeds of the grandson's 
property were bropght into Court, the res- 
pondent filed his application for execution 
and thereupon became entitled to rateable 
distribution. Pee: í 
< On behalf ‘of the petitioner, the argument 
has been advanced . that the respondent’s 
decreé was not obtained against the same 
- judgment-debtor and therefore s. 73 does not 
apply, but this argument cannot be accepted. 
There is ample authority for holding that 
where a money decree is passed against a 
grandfather who is joint with his son and 
grandson it must be taken to-be a decree 
passed against the son and the grandson to 
the extent of their interests in the family 
property as they are liable to that” extent 
for his lawful debts. In Ramanathan Chet- 
tior v. Subramania Sastrial (T), where’ the 


(2) 6L 1; 84 Ind. Cas. 883; A IR 1925 PC 18; 


52 [A 22; 47 ML J 857; 10 O&A LR 1332; (1925)- 


MW WN 1;23 A LJ85; LR 6 A KP C)]1; 2PL 
R 81; 27 Bom. L R 135; 21 L W-375; 1 L C 500; 
10 W NWN 916;.29C0 WN 797 PC). . 3 

(3) 49 M 849; 97 Ind. Cas. 825; AI R 1926 Mad. 
994; 51 M, L J 269; 244, W 345; (1926) M W N 743 


(F B).. i | , 
(4) 17L G44; 164 Ind. Cas. 6; A I R 1936P C 
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277; 63 I A 384; (19386) O. L .R 474;:9 R P C62; 


(1936).0 W N 681; 2. B; R 757; 44 L W:417; 40 C 


W N, 1382; 17 PLT 717; 64 CL J80; 38 Bom. L` 
R 1129; 1936 A LR 795; (1936) M WN 1204; 38 P’ 


LR 976; 71 ML J 812; (1937)A LJ 414 (PO). 
(5) 51 M 349; 111 Ind. Cas. 505; A I R 1998’Mad. 

479; 54 ML J 674; 27 L W 490. 4 oe 
-IL R (1939) Mad. -585; 185 Ind.. Cas.” 159; 

(1939) MW N,367; 49 LL 

889; ‘A TIR 1939, Mad: 572; 12R M520. | 
@ 26M 179. ` 
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decree of one of two judgment-creditors was 
against the father while the decree of the 
other judgment-creditor was ‘against the 
father and his son, but the properties from 
which the assets had been realized by sale 
“were the ancestral properties of the family 
of which the father and son were undivided 
members, White, C.J. held that the decrees 
were -“against the same judgment-debtor™ 
for the purpose of s. 293 of the Code of 
1882, to which s. 73 of the present Code 
corresponds. In Ramakrishnan Chettiar v. 
Viswanathan Chettiar (8), a Full Bench 
of this Court (Beasley, C. J., Cornish and 
Pandrang Row, JJ.) held that the legal re- 
presentative of a deceased person agains} 
whom a decree was passed in his lifetime 
but which was sought to be executed against 
his property in the hands of his legal repre- 
sentative was the same judgment-debtor 
within the meaning of s. 73. Pandrang 
Row, J. in whose jtidgment Beasley, C. J.” 
concurred, observed that it was obvious that 
a strict literal construction of the expression, 
“the same judgment-debtor” could not be 
adopted in the sense that the decrees must 
be against the same persons eo nomine, and 
the weight of authority appeared to favour 
a liberal construction of the expression “the 
same judgment-debtor.” The decision of 
White, C. J.-in Ramanathan Chettiar v. Sub- 
ramania Sastrial (T) was referred to with 
obvious approval. `- . 

In Swaminatha Aiyar v. Saivu Rowthan 
(9), Venkataramana Rao, J. held that when a 
decree has been passed against a manager 
of a joint Hindu family, the other members 
of the family must be deemed to be judg- 
ment-debtors as well, and where another de- 
cree-holder has obtained a decree against the 
manager and the other members of the family, 
they are entitled to rateable distribution. The 
learned Judge considered that the Full 
Bench decision in Ramakrishnan Chettiar 
v. Viswanathan Chettiar (8) applied. There 
was no insolvency in this case, but in a 
later decision, Palaniappa Chettiar v. 
Palani Goundan (1), Venkataramana Rao, J. 
had to consider the same question in con- 
nection with insolvency proceedings. In 
that case the respondent filed a suit against 
the father and attached before judgment the 
family property. He eventually obtained@a 
decree, and five months later thé judgment- 
debtor was adjudicated: an insolvent. Sub- 
sequent tothe adjudication, the petitioner, 

: (8) 59 M98; 159 Ind. Cas. 501; A IR 1936 Mad. 
40; 69 MLJ 7f1; (1935) MW N 960; 42L W 835; 
R M 506 (E B).- : are fe ohare re: ; 

(9) 43L W 624; 160 Ind. Cas. 559; A I R 1936 
Mad. 123; 8 RM 665; (1936) M W N 343. pa 
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with the leave of the Insolvency Court, filed Chettiar (8); The judgment of Horwill, J. ;was 


a suit against the father and his sons. 


The considered by. Venkataramana Rao, 


J. in 


petitioner also applied for attachment before Kundula Ramayya v. Bangaru Rangaraju 


judgment of the.son’s shares in the joint 


(10),°and,I aman entire agreement with the 


family property. A decree was in due course? .observations of .Venkataramana. Rao, J., 


passed in his favour and the sqns’ shares 
‘ were realized in execution proceedings. Be- 

fore the “sale took place the, respondent 

applied for the execution of his decree by 

the sale of the family estate and claimed 

rateable distribution. The Judge held that 

he was entitled to rateable distribution as 

the decrees obtained against the father and 

the father and the sons were decrees passed 

against the same judgment-debtor. A’ similar 

decision was given by the learned Judge in 

if oe Ramayya v. Bangaru Rangaraju 
The oly case which lends support to the 
petitioner's argument is Arunachalam Chet- 
tiar v. Kalayappa Chettiar (11) which was 
decided by, Horwill, J. There the respondents 
attached before, judgment the estate of a 
joint family consisting of the father anda 
son. A decree was obtained and the prg- 
perty was subsequently brought to sale, the 
purchase money being deposited into Court. 
The father then became an insolvent, and 
the father’s share of the proceeds was handed 
over to the Official Receiver. The petitioner 
had obtained a decree against the father on 
a promissory note and applied for a rateable 
distribution. His application was filed be- 
fore the proceeds had been deposited into 
Court. Horwill, J. considered that the peti- 
tioner was not entitled to rateable distribu- 
tion. It would appear from his judgment 
that he considered that the Full Bench deci- 
sion in Ramakrishnan Chettiar v. Viswa- 
nathan Chettiar (8) had no application and 
he laid stress on the fact that the petitioner 
did not make the son a party to the execu- 
tion proceedings on the ground that he was 
liable for his father’s debts and that the 
Court did not .know. that the decree was 
obtained against the father fora debt bind- 
ing on the son. In these circtinstances he 
rejected the petitioner’s claim to rateable dis- 
tribution. This decision is in direct conflict 
with the judgments of Venkataramana 
Rao, J., in Palaniappa Chettiar v. Palani 
Goundan (1) and . Kundula Ramayya v. 
Bangaru. Rangaraju (10), and .it also runs 
contrary to dhe decision. of the Full Bench 
in Ramakrishnan Chettiar v. Viswanathan 


(10) (1938) 1 M L J 325; 170 Ind..Cas. 883;.(1937) 
M-W NÑ 239; 45 L W.501;A IR 1937 Mad.'501; 10 
R M:253 v gi a ; 

Qu) (1987) 1 M L J180; 167 Ind. Cas. 503; AIR 
1937 Mad. 253; (1936) M W N 1212; .45 L W 203; 9 
R M 464. BO i AA G 


which are these: ° : 

- “The learned Judge se@ms-to be of tHe, opinion 
that where there -is a decree against the father alone 
it cannot be said that the decree was obtained against 
the father for a debt: binding on the son. It mag be 
so. But once there is a decree against the father the 
creditor is entitled to enforce the said decrefagainst all 
the joint family property including the shares of the sons 
until the sons choose to take exception to it either in exe- 
cution or by way of a suit that the said debt is one 
which they are not liable to pay under the Hindu 
Law. So long 'as the decree stands and the property 
sold is joint family property, no question as to the 


binding nature of the debt arises in the consideration . 


of the question whether the judgment-debtors are the ` 
same.” : 


It follows that I consider that the judg’. 


ment of Horwill, J., to be’ erroneous and 
should be overruled. It also follows that I 
consider that the decision of the District 
Munsif in the present case was right. The 
petition ewill be dismissed but-as the res- 
pondent has not appeared there will be no 
order as to costs.- I wish to express the 
appreciation of the Court for the great assist- 
ance which it has received from Mr. K. V. 
Ramachandra Aiyar who has appeared on 
behalf of the petitioner. He has placed all 
the relevant authorities before the Court. 


Krishnaswami Ayyangar, J.—I agree. 


N.-D. Petition dismissed. ` 


mn 


CALCUTTA HIGH COURT 
Civil Rule No. 1255 of 1940 _ 
Decembar 2, 1940 
° Biswas AND ROXBURGH, Jd. 
Smt. MUKIMANNESSA 
CHOWDHURANI AND OTHERS—JUDGMENT- 
DEBTORS— PETITIONERS 
f versus 
RAMESWAR SHUKUL AND oTHERS—. / 
AUCTION-PURCHASERS—OPPOSITE PARTY 
. Civil Procedure Code (Act V of 1908), ss. 47, 115 
—Sale of judgment-debtor’s holding inm execution of 
rent decree—Application for setting aside sale under 
s. 174, Bengal Tenancy Act (VIII of 1885)--Sub- 
sequent application before Debt Settlement Board for 
settlement of debts—Notice under s. 34, Bengal Agri- 
cultural Debtors’ Act (VII | of 1936)—Ezecuting 
Court refusing to stay further proceedings and pro- 
ceeding with “application for setting ‘aside sale— 
Order heldcame under $. 47—No revision under 8, 115 
held competent. one Tite H 
The decree-holder obtained arent decree against the 
etitioner and in execution of that decree, brought the 
foldin to sale. The auction-purchaser thereafter de- 
sited in Court the whole of the purchase .money. 
The judgment-debtor then applied for setting aside thè 


* 
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sale under s. 174, Ben. Ten. Act. Subsequently the 
judgment-debtor made an application before a Debt 
Settlement:-Board for the settlement of his debts in 
Which “he included the debt due under the.rent «leeres 
referred to above. Upon that, a notice was issued under 
s. 34, “Ben. Agri. Debtors’ Act, to the- 
which the execution case was proceeding. The execu- 
tion Court refused to stayfurther proceedings and pro- 
ceeded with the application for setting aside sale : 
Held, that the order complained of waf an order re- 
lating to execution, and that although the auction- 
purchaser was a party to the proceeding, it was still an 
order whi@h came within s. 47 of the Code, the question 
at issue being one in which the judgment-debtor on 
the one hand and the decree-holder on the other 
were really interested. This being so, the order 
was open to appeal and the application unders. 115 
of the Code was not, accordingly competent. 188 


~ Ind. Cas. 483 (1), relied on. 


; ae C. Rule for setting aside the order of the 
+: 8ub-Judge, 3rd Court, Tippera, (Comilla), 


* i -alated July 31, 1940. 


Mr. Urukramdas Chakravarty for Mr. 
Md. Nural Huq Chowdhury, for’ the Peti- 
tioners. ` : 


i Messrs, Nripendra Chandra Das anå 
Nalini Ranjan Bhattacharjee, for Opposite 
Party Nos. 5 and 1 to 4; respectively. 


_ Order.—A preliminary objection has been 
taken to the competency of this rule that the 
order against which it is directed is an ap- 
pealable order and that consequently no 
revision lies. Weare of opinion that this 
objection should prevail. The facts are short- 
ly these: The decree-holder opposite party 
ohtained a rent decree against the petitioner 
and in execution of that decree, brought the 
holding to sale. The auction-purchaser there- 
after deposited in Court the whole of the 
purchase,money. The judgment-debtor then 
applied for setting aside thé sale under 
s. 174, Ben. Ten. Act. This was in Novem- 
ber 1939, On February 12, 1940; the judg- 
ment-debtor made an application before a 
Debt Settlement Board for the settlement of 
his debts in which he included the debt due 
under the rent decree referred to above. 


Upon that, a notite was issued by the Board _ 


under s. 34, Ben. Agri. Debtors’ Act, to the 
Court in which thé execution case was pro- 
ceeding. The execution Court held; on the 
law as it then stoad, that as the sale hadal- 
ready taken place, there was no debt and. 
that therefore.there was no proceeding to. 
stay. On July 11, 1940, however, an amend- 
ment of s. 34, Ben. Agri. Debtors’ Act; came 
into force, and an explanation was added to 
this section to the effect that an execution. 
proceeding for the sale of any property 
shall be deemed to be periding and the debt 
in respect of which the sale takes place shall 
be deemed to exist until such sale becomes 
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absolute. Four days later another notice 
under s. 34 as amended was issued by the 
Debt Settlement Board, which was received 
by the executing Court on’ July 18. The 
Subordinate Judge, however, 
-declined te accept this notice as made within 
jurisdiction, and in the result, made an order 
in these terms. “I hold thatthe execution 
case cannot be stayed. It will proceed.” In 
other words, by this order he decided to pro- 
ceed with the application under s. 174, Ben. 
Ten. Act which had been made to him. It 
is against this order refusing to stay further 
proceedings in the execution case that the 
‘present rule has been obtained. 7 

In our opinion, there can be no questiqn 
that on the atithority of the decision of a 
Division Bench of this Court in Nafar 
Chandra Sardar y. Kali Pado Das (1) it 
must be heldthat-the order complained of 
is an order relating to execution, and that 
although the auction purchaser is a party 
to the proceeding, itis stil an order which 
comes within s. 47 of the Code, the question 
gt issue being one in which the judgment- . 
‘debtor on the one hand and the decree- 
holder on the other are really interested. 
This ‘being so, we must hold that the order 
was open to appeal and the application 
under s. 115 of the Code was not, according- 
ly, competent. The result is. that the rule 
must be discharged. There will be no order 
as to costs. This will not prevent the peti- 
-tioner from filing an appeal before the Dis- 
trict Judge from the order if he is so advis- 
ed, and it will be: for. him to consider whe- 
ther, having regard’ to the pendency of the 
proceedings in this Court, a proper case may 
be said-to’ have been made out under s. 5, 
Lim. Act. Let the record be sent down 
Without delay. 


D. Rule discharged. 


(0) 44 CW N 364: 188 Ind. Cas. 483; AI R 1940 
Gal. 275; I L R (1940) 1 Cal. 393; 13 RG 1. 
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Act (IX of 1872), s.25 (3)—Implied promise to pay 
contained in acknowledgment—S. 25 (3), if attracted— 
Novation—Suit based on acknowledgment—Party 
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respect of the previous sarkat, and that as 
it did not fall within the requitements of 
8:25 (3).of the Contract Act thé ‘suit was- 
barred by limitation. Other contentions were 


. seeking to base suit on novation—Facts to constitute’ ethat part of the consideration for the sarkat 


novation must be alleged and proved. < 

. _Ibis too`late to raise the point of -the minority of the 
plaintiff in the second Appellate Court for the purpose of 

calling in‘aid the provisions ofs.6 of the Lim. Act. 

where the point was not raised in either of the Courts 

below. 18 Ind. Cas. 391 (1), followed. ~ ; 

‘Section 4 of the Lim. Act has nothing to do with 
computing the period prescribed under s. 19, Lim. Act. 
Where on the date when the previous acknowledgment 
was due to expire.the Courts were closed for the 
summer vacation, the limitation would not be saved 
even ifthe fresh acknowledgment was executed on the 
day whenthe Courts reopened. The argument that 
because a suit could have been instituted on 
the old acknowledgment when the Courts re-opened the 
party could accept the fresh acknowledgment while 
still he had right to sue, is not good. 110 Ind. Cas. 76 
(2), Held fio longer good law, 155 Ind. Cas. 205 (3), 174 
Ind. Cas. 277 (4), 169 Ind, Cas. 653(5), 181 Ind. Cas. 899 
(6) and 178 Ind. Cas. 668 (7), relied on. 

Unless a promise to pay is in writing it cannot fall 
within the purview of s. 25 (3), of the Contract Act. 
The implied promise to pay which is contained in all 
acknowledgments does not attract the provisions of s. 25 
(3), of the Act, because the promise to pay is not pu 
writing. Where the words used in an acknowledgment 
are: “Juna Hisab Raju Karna Baki Dena Raha 
Rs. 3,200” which may be translated: ‘after taking 
old accounts into consideration there remains to be paid 
a balance of Rs. 3,200,” the acknowledgment does not 
attract the provisions ofs. 25 (3), for there is no consi- 
deration for the implied promise contained therein. 
This is not an “account stated” of thekind which in- 
cludes items on both sides which the parties have agre- 
ed to set ‘off so that only the balance should be paid 
174 Ind. Cas. 374 (8). followed. ao! 

[Case law relied on]. 

‘In a case when the plaintiff has based his casé on an` 
acknowledgment, in order to make out a case of nova- 
tion he should plead the necessary facts to found 
novation and state what was the original contract and 
in what way it had been replaced by a new contract. 


S.A. from the appellate decree of the 
Court of the Additional District Judge, 
Bhandara, dated February 29, 1936. 


Mr. Y. .V. Jakatdar with Mr. 
Dandige; for the Appellants. 

Mr. R. N. Padhye with Messrs. K. B. 
Dwiwedi and J.M. Thaker, for: the Respon- 
dent. _ 


Judgment.—This is a defendants’ appeal- 
against the decree granting the full claim of 
the plaintiff-respondent. The claim is stated 
in the plaint to be based on a sarkat or an. 
acltnowledgment, .which was admittedly ’ 
executed by the appellants on June 15, 1932- 
in renewal of an earlier acknowledgment 
dated June 3, 1929. .The appellants took. 


ER. R. 


various pleas, those with which we are con- . 


cerned in this appeal being thaf the suit was 
based on a mere acknowledgment executed 
after the period of limitation had expired in - 


` 


amounting to Rs. 500 was illegal being of a, 
wagering nature, and they also claimed to 
have the transactions re-opened under the 
Usurious Loans Act. All these points were 
decided against the appellants in the lower 
Courts. : 


. Before us the learned Counsel for the res- 
pondent has endeavoured to side track the 
point of limitation, which the - appellants, 
have taken, by arguing that even if the point* 


be conceded asto the sarkat being beyondis. -= 


limitation when: regarded according to the- 


provisions of s. 19 read with s. 4 of the Lim" | 


Act, limitation is saved by s. 6 since the res- 
pondént-plaintiff is a minor. Whether this 
plea would have succeeded if it had been 
taken in the trial Court is extremely doubt- 
ful, but we need not consider it here because 
in that Court not a word was said about the 
minority of the plaintiff, nor even in the 
lower Appellate Court was any such plea 
taken as far as we can ascertain, since 
nothing has been said about it in the judg- 
ment of that Court. It is before us for the 
first time that the point appears to have been 
made. It washeld in Panchu Mondal v. 
Sheikh Isaf.(1), by a Bench of the Calcutta 
High Court before whom the point of minor- 
ity was similarly taken for the first time 
that :- À 

“The law expressly imposes upon a Court the duty 
of throwing outa suit or application filed after the 
period of limitation fixed therefor, and it may well be 
that, if a Court were to decree a suit or allow an 
application which was, in fact, time barred-without 
considering whether it was so or not, it could be said to 
have failed to exercise & jurisdiction vested in it by 
law so as to bring the matter within the scope of `s. 115 
of the Civil P. 0. 1908. But we think that the same 
thing cannot be said of a Court merely because it has 
omitted to consider ex proprio motu the question whe- 
ther ‘a litigant was entitled to proceed out of time by 
reason of some” special provision of law, such a question 
not having been raised by or on his behalf. If a 
litigant claims the benefit of an exceptional ruleof the 
kind indicated it is clearly his duty both to do so 
expressly and toestablish his claim. This is in accor- 
dance with general principles, and is recognised by 
O. VII, r., lof the Code, which provides for the _con- 
tentsof a -plaint and lays downa rule applicable, by 
virtue of s. 141, to applications mutates mutandis. 
Tt is true that the petitioner was described in the 
headings to certain applications made in this case as a 
minor represented by a guardian, but that alone was 
clearly-not sufficient to entitle him to the benefit ofs. 7 
of the Lim, Act; nor was it,in our opinion, sufficient 
to-throw upon the Court the duty of protecting his 
interests by raising a point of this kind on his 
behalf.” 

(1) 17 OW N 667; 18 Ind. Cas. 391. . T 
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Although thise decision is. more than a 
quarter of a-cerftury old, it has so far we are 


aware, never been dissented from. It is,- 


therefore, too late in this Court to raise’ tHe 
point‘of the minority of the plaintiff for the 


purpose’of calling in aid ethe provisions of’ 


s..6 of the Lim. Act. e | 

As regards the questions of limitation 
which were agitated in the lower Courts, the 
ackfiowledgment in suit was executed more 
than thre@ years after the ‘previous acknow- 
ledgment, but the Courts below have’ held, 
relying on Jhanaklal v. Gulabchand (2), 
that limitation is saved by reading the provi- 
sions of s. 4 along with s. 19, since on the 
date when the previous acknowledgment was 
due to expire the Courts were closed for the 
summer vacation. Therefore, it is said that 


- the plaintiff could have instituted his suit 
“ on the old acknowledgment when the Courts 
re-opened. Instead of doing so, however, he - 
accepted a fresh acknowledgment while he- 


still had a right to sue and, therefore, it is 


Said that the. new acknowledgment was 


executed within limitation. It is certain- 
ly correct that that was the view ex- 
pressed in Jhanaklal v. Gulabchand (2) 
and if that were the last word on. the 
subject, then the Courts below would 
have .been perfectly correct to act upon that 
ruling. In 1935 however the Judicial Com- 
mittee of the. Privy Council in Maqbul 
Ahmad y. Pratap Narain Singh: (3), while 
considering the applicability of s. 14 of the 
Lim. Act to the facts of the case before 
them, pronounced that s.4of the Lim.-Act 
had nothing :to do with computing the period 
prescribed under s. 14. The reasoning of 
their Lordships applies. equally to a case 


where s. 19 isin issue as to a case where. 


s. 14 applies. Thatcase was followed by 


a Full Bench of thé Lahore High Court in’ 
Shanti Parkash v. -Harnam Das (4), which - 


was a case unders. 19 of the Lim. Act. 
The same view was also expressed in 
Chidambaram Chettiar v. Venkatasubba 
Naik (5). There are also rulings of the 
other High Courts which have applied the 
observations of their Lordships in Maqbul 
Ahmad v. Pratap Narain Singh (3) to cases 


DAN LR 83; 110 Ind. Cas. 76; AI R 1928 Nag, 


'(3) 57 A 242; 155 Ind. Cas. 205: 1935 O W N 527; 
(1935) M W N 438; 7 R PC 191; 411 W 629; (1935) A 
LJ 578: AIR 1935 P O 85; 390 W N 640; 68M LJ 
; 69; 61 OL J 267; 37 PL 


(4) Í E'R (1938) Lah. 193; 174-Ind. Cas. 


277; AIR 
1938 Lah. 234; 10-R L 540;40 PL R 533. : 


(5) AIR 1937 Mad. 367; 169 Ind. Cas. 653; 42 L W- 
72; (1937) M W N 108; (1937) IML J 262;10 R M 83. 
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under. s. 20 of the Lim. Act: vide’ Shyam. 
Peare v. Ram Autar Singh (6) and Puran 
Chand v. Abdullah (7). We entirely concur: 
with those observations and hold therefore. 
that the view expressed in Jhanaklal v... 
Gulabchand (2) is not good law. e py ets 
If then the appellants are correct in-say: 
ing that the suit is founded of a mere: 
acknowledgment, then itis barred by limita- 
tion. This therefore brings us to the ques- 
tion whether the suit is so founded and 
whether there was any consideration for the 
acknowledgment. Under s. 25 (3) of the 
Contract Act an agreement made without 
consideration is void unless it is a promise, - 
made in writing and signed by the person 
to be charged therewith; or by his agent: 
generally or specially authorised in that be-' 
half, to pay wholly or in parta debt of' 
which the creditor might have enforced 
payment but for the law for the limitation . 
of suits. The nature of an acknowledgment, 
such as that we are now considering, came. 
before Bose, J., in Ramprasad v. Anandi’ 
(8) and his reasoning in-that case. appears, 
to us to be unanswerable: an i 
“Unless a promise to pay is in writing it cannot 
fall within the purview of s. 25 (3) of the Contract 
Act. The implied promise to pay which is contained , 
in all acknowledgements does not attract the pro- 


visions of -s. 25 (8) of the Act, because the promise 
to pay is not in writing.” . ees 


Here the words used in Ex. P-lare : 
“Juna Hisab Raju Karna Baki Dena 
Raha Rs. 3,200” which may be translated: 
“after taking old accounts into considera-- 
tion there remains: to -be paid a balance of- 
Rs. 3,200”. This is not quite the same as 


. the wording of the document which Bose, J.’ 


was considering in the above-mentioned case 
but “itis near enough for his reasoning to’ 
apply with equal force. Somewhat similar 
words to those used in Ex. P-1 but in the 
Gujarati language were used in a document. 
which came under consideration in Balkri-- 
\shna Mansukhram v. Jayshankar N, arayan 
(9) and the Bombay High Court took the 
same view as Bose, J. See also Ramchandra 
Bachharaj v. Mika Gujan Mahar (10), 


(6) A IR 1939 All, 252; 181 Ind. Cas. 899; 11 R A- 
621 : 


. - 3 A e . 

(NIL R938) All. 861; 178 Ind. Cay 668;A I R’ 
A 606; 1938 A L R 870; 11 R A 310; (1938) A L 
J 11 ‘ í 


-(8) I L R (1940) Nag. 441; 174 Ind. Cas. 374;A I R 
1938 Nag. 180; 10 R N.377.- . 3 
(9) 40-Bom. LR 1010; 178 Ind. Cas. 174; A IR 1938 | 
Bom; 460; 11 R B 147. : y 
. (10) -31 NL R 105; 153 Ind. Cas. 255; A I R 1934: 
Nag. 273; 7 RN 127. 7 NS 


` 
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Maganlal Harjibhai v. Amichand Gulabji- 


(11), Joti Parshad v. Raham Ali (12), Deoraj 
Tewari v. Indrasan Tewari (13), Govinda 


Nair v. Achutan Nair (14) and Ganga, 
It follows 


Prasad v. Ram Dayal (15). 
therefore that, if there is no consideration 
‘for the implied promise to pay, s. 25 (3) 


of the Contract Act will not-comẹ to the aid’ 
of the respondent. - This is not an ‘‘acvount ` 
stated” of the kind which includes items on ` 
both sides which the parties have agreed to- 


set off so that only the -balance should be 
paid. ee’ ge 
It has been strenuously argued before us 


by Mr. Padhye on behalf of the respondent 


that here was a novation of the contract 
which novation is evidenced by this entry 
and by a post card (Ex. P-4) written on 
June 20, 1931 by the appellants. 
as the post card is concerned, it is by no 
means clear thatit is addressed to the res- 
pondent ; it-purports to emanate from Heera- 
lal Sheojirani whereas the appellants are 
Shivjiram and Chotelal, sons of Dhannalal, 
and it is addressed to Nirbhe Ramji Kanaya, 
lalji- which is not the name of the plaintit 
or of his father. Even if it is a communica- 
tion from one of the parties to the other, 
it does not,. in our view, evidence any 
novation. -The idea of a novation first 
appears to have occurred in the lower Appel- 
late Court since it held that as the parties 
had’ agreed to pay the amount in ten in- 
stalmeñts there was a novation of contract 
and a fresh cause of action at the time 
of execution of the sarkat. 
of the case which Mr. Padhye has elaborated 
in his argument before us. 


to the conclusion that there was a novation, 
has lost sight of the exact nature of the 
appellants’ pleading. They did not admit 


that there was an unconditional agreement to : 


pay the amount in 10 yearly instalments. 


Their plea was that the acknowledgment . 


and the oral undertaking to pay in instal- 
ments were given onthe understanding that 
the accounts would subsequently be shown 
to them to satisfy them that the amount 
really was due and that in point of fact 
no accounts ever were shown to them. . The 
“same applies to the oral statement of Mr. 
(%1)_52 B 521; 112 Ind. Cas. 24; A I R 1928 Bom. 
319; 38 Boms R 733. : 
(12) A IR 1939 Lah. 466; 186 Ind. Cas. 718; 41 PL 
R 878; 12 R L 415. : 
(13) 8 Pat. 706; 120 Ind. Cas. 470; A I R-1929 Pat. 
258; 10 P L T 169; Ind. Rul. (1930) Pat. 38. i 
(14) A I R 1940 Mad. 678; 193 Ind. Cas. 399. 51 L W 
52); (1940) 1 MLJ 682; (1940) M W N 443; 13 RM 
6l ; og 


(15) 23 A 502; A W N 1901; 150. 
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We consider | 
that the lower Appellate Court, in coming - 
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Bapat on behalf of the defehdants on Feb- 
ruary 18, 1935 at p. 12 of the Paper Book. 
It eis clear to us that the plaintifffounded 
his case on this acknowledgment. He ‘has 
stated so over -and over again. >If he 
wanted to make oft a case of novation he 
should have pleaded the necessary facts to 
found no¥ation and stated what was the 
original contract and in what way it had 
been replaced by a new contragt. Mr. 
Padhye has argued that a letter, which is 
alleged to have been given by the plaintiff 
to the defendants at the time when the 
acknowledgment was executed and which. 
is not forthcoming, falls within the pro-_ 
visions of s. 63 of the Contract Act and: 
therefore time does not begin to’ run until 
there was a failure on the part of the de- 
fendants to carry. out the terms allowed to 
them ly the letter. This argument would, 
in our jopinion, have been a good one if it’ 
had bgn taken atthe proper time, but we 
do not [consider that itisa plea that can 
be adviticed for tne first time in second 
appeal. ` < 

It follows from the above that the appeal 
must succeed. It is not therefore necessary , 
to consider the further points which were 
raised in the case about the wagering nature 
of the transaction in respect: of Rs. 500 of, 
the consideration or as to whether the transac- ` 
tions should ‘have been re-opened under the . 
Usurious Loans Act. Accordingly the lower 
Appellate Court’s decree is set aside and the 
plaintiff’s‘suit is dismissed with costs through- 
out.” i 

D. TE 3 ‘Appeal allowed. 


awan om 


°” MADRAS HIGH COURT 
Appeal No. 229 of 1937 
. ~ March 6, 1940 ‘ 
Leacu, C. J. AND KrisHnaswaMYAYYANGAR, J. 
T. S. PICHU AYYANGAR—ApPELLANT 
: VETSUS ; ‘ 
Sri PERARULALA RAMANUJA JEER 
SWAMIGAL, DHARAMAKARTHA AND 
MANAGER OF SRI ALAGIANAMBIRAYAR 


TEMPLE— RESPONDENT ; 

Civil Procedure Code (Act V of 1908), s. 105—Sutt 
ki framing scheme—Defendant’s objection that Court 

as no power—Objection overruled—In revision, High 
Court upholding objection and dismissing suit—On 
order being communicated lower Court passing for- 
mal decree dismissing suit—High Court’s order ‘held . 
interlocutory—High Court's order held inappropriate 
—Appeal from decree held competent by virtue 
of s. 105—Madras Hindu Religious Endowments 
Act (II of 1927), ss. 62, 63, 65—Board, if can be- 
compelled to hold: inquiry—Its decision that inquiry 
is unnecessary, if final—Refusal of Board to frame 
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seheme— Power of,Court in the matter—S. 63, scope 
and interpretation of—Court can settle scheme only 
where oneis framed by Board—Scheme of Act—Court 
as no‘residuary power to frame scheme where Board 
his refused to do so. 5 . 
_ In a,suit for framing asseheme, the preliminary ob- 
` jection of the defendant that the Court had no power 
to frame @ scheme was everruled. In revision, the 
High Court upheld the defendant’s objection and dis- 
missed the suit. On this order being comm@nicated, the 
lower Court passed a formal order dismissing the 
suit : s 

Held, tt the High Court's order was not final but 
interlocutory and was inappropriate inasmuch as the 
High Court dismissed the suit itself instead of direct- 
ing the lower Court to dispose of it according to law. 
The order fell under s. 105 (1), Civil P. C., and appeal 
from the decree was competent by virtue of s. 105, 
since the order affected the decision of the lower Court 
when pasig the decree. Ram Kirpal v. Rup Kuari 
(1), Mubarak Hussain v. Bihari (2) and 60 Ind. Cas. 
631 (3), distinguished. 

The Board cannot be compelled under s. 62, Mad. 
Hindu Religious Endowments Act to hold an inquiry. 
If it decides that an inquiry is not necessary, the ap- 
akg can carry the matter no further. [p. 811, 
col. 2. 2 

Section 63 does not give authority tothe Court to 
frame a scheme in the event of the Board refusiug 
to do so. The only orders which the section refers to 
are : (1) An order settling a scheme ; (2) an order modi- 
fying a scheme; and (8) an order cancelling a scheme. 
The words “ institute a suit in the Court to modify 
or set aside such order ” are intended only to refer to 
an order settling a scheme or modifying or cancelling 
one. -[ibid.] ; - 

Section 65 is merely intended to give the Court power 
after a scheme has been framed, to modify or cancel 
it at any time. Under s. 65 the Court has power to 
settle ‘a scheme, but it must be a scheme which has 
first been framed by the Board. [p. 812. co.12.] 


The scheme of the Act was to place in the Board 
powor of supervision of Hindu temples and maths in 

adras province and in proper cases the control _ of 
the management. Ass. 92, Čivil P. C., has now been 
replaced by the Mad. Hindu Religious Endowments 
Act, 1926, so far as Hindu religious endowments of this 
province are concerned, that Act alone can be looked 
at for ascertaining what the powers of the Court are. 
There can be no residuary powers because the former 
powers are taken away by the present Act. [ibid.] 


A. against the decree of the District Court, 
Tinnevelly, in O.S. No. 4 of 1935. 


Messrs. K. V. Sesha Ayyangar and R. 
Desikan, for the Appellant. i . 


Mr. K. E. Rajagopalachariar, for the 
Respondent. 


Leach, C. J.—In 1933 an application was 
made by 20 worshippers of the Sri Alagia- 
nambirayar temple in the Tinnevelly Dis- 
trict to the Madras Hindu Religious Fndow- 
ments Board for an order directing an 
inquiry to be held into the question whee 
ther the Board -should frame a scheme 
for the administration of the temple and 
its endowments. The Board held an inquiry 
and as the result of the investigation decided 
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that it was not necessary to frame a scheme. - 
The applicants then filed a suit in -the 
Court of the District Judge of Tinnevelly 
with the object of obtaining the settlement 


e “of a, scheme under a decree of the Court. 


The suit .was defended by the trustee, 
who is the respondent in this appeal. It 
is unnecessary to set out all the objections 
to the suit. It is sufficient to say that 
the main objection was that the Court had 
no power to frame a scheme. On this ques- 
tion a preliminary issue was framed and was 
answered by the District Judge in favour 
of the plaintiffs. Thereupon the respondent 
applied to this Court to reverse the order 
in- exercise of its revisional powers. The 
application was heard by Venkataramana 
Rao, J., who decided that the District Judge 
had erred in holding that the suitelay. In 
addition to allowing the petition the learned 
Judge dismissed the suit. On the order 
being communicated to him the District 
Judge passed a formal decree dismissing the 
suit with costs. The appeal is from that 
dgcree. Before proceeding to discuss. the 
merits of the appeal it is necessary to dis- 
pose of a preliminary objection raised by 
the respondent, who says that the order of 
Venkataramana Rao, J. was final and there- 
fore, the appeal does not lie. 


Section 115, Civil P. C., which confers 
upon the Court its powers of revision states 
that if the Subordinate Court appears to 
have exercised a jurisdiction not vested in ` 
it by law, or to have failed to exercise a 
jurisdiction so vested, or to have acted in 
the exercise of its jurisdiction illegally or 
with material irregularity, the Court may 
make such order in the case as it thinks 
fit. The section only contemplates an order 
which is appropriate to the application,. 
and the order of Venkatarmana Rao, J., 
dismissing the suit was not appropriate. 
Having: decided that the District Judge had 
erred on the preliminary issue he should 
have set aside his ruling and directed the 
District Judge to dispose of the suit in ac- 
cordance with law and not to have dis- 
missed the suit himself. The order of 
Venkataramana Rao, J. was an interlocu- 
tory order and the preliminary objection 
must be decided on this footing, In support 
of his contention that the decision gf Venkata. 
ramana Rao, J. is final thelearned Advocate 
for the respondent has quoted Ram Kirpal 
v. Rup Kuari (1), Mubarak Hussain v.. 
Bihari (2) ard Hook v. Administrator 


(1) 6 A “269; 11 I A 37.(P ©). 
(2) 16 A 306; A W N 1894, 97. 
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General of Bengal (8), but as.the present 
case is clearly governed by s. 105, Civil P.C., 
they are not’in. point and I do not propose 
to pause to examine: them. . That: section, 
says: . ; R “a 
“(1) Save as otherwise expressly provided, no appeal 
- shall lie from any order made by a\Court in the exercise 
„of its originel or appellate jurisdiction; but, where a 
decree is appealed from, any, error, defect-or irregular- 
-ity in any order, affecting the decision of the case, may 
be set forth, as a'gronnd of objection in the memoran- 
dum of appeal. ' - ; OAR : 
(2) Notwithstanding anything contained in sub-s. (1), 
where any party aggrieved by an order of remand 
made after the commencement of this Code from which 
an appeal lies does not appeal therefrom, he shall 
thereafter be precluded from disputing its correctness.”’ 


Authority is given here to the -Court to 
get aside.an erroneous order affecting the 
decision of a case, unless it be an order of 
remand _ from which an appeal lies and no 
appeal.is filed. Sub-s. (2) appeared in the 
Code for the first ‘time in 1908. Now the 
order of Venkataramana Rao, J., certainly 
affected the decision of the case. As the 
result of the order, the District Judge was 
left with no other.course open to him but 
to dismiss the suit. Therefore, the order ts 
one which directly falls within sub-s. (1) of 
s. 105. If the argument of the learned 
Advocate for the respondent were to be 
accepted it would mean that this suit would 
be decided by an interlocutory order and 
there would be no appeal either to this 
Court or to the Privy Council. The order of 
Venkataramana Rao, J. was not appeal- 
able. The Letters Patent of this Court ex- 
pressly provide- that an order passed in revi- 
sion shall not be subject to an appeal and 
s. 3, Civil P. C., says that no appeal shall lie 
to His Majesty in Council from the decree or 
order of one Judge of a High Court. There- 
fore, the order of Venkataramana Rao, J. 
does not fall within the purview of s. 109 
of the Code which provides for appeal to 
His Majesty in Council from a final order 
or a decree of a High Court. The present 
appeal is from the decree, and as the order 
affected the decision of the Court when 
passing the decree it is clearly open; to this 


Court by virtue of s. 105 to consider its cor-- 


` rectness. 
I will now turn to the merits of the 


appeal. Section 62, Mad. Hindu Religious. 


Egdowments Act, 1926, says that when the 


Board’ has season to believe that the trustee ` 


of a math or excepted temple has been 
mismanaging the endowments or has been 


(3) A I R1921 PC11;.60 Ind. Cas. 631;48 I A 
187; 480 499; 19 AL J 366; 40M&J 493;-29 M-L 
T 336; (1921) MW M 313; 33C LJ 405;3UP LR 
(P ©) 17; 23 Bom. L R 648;25C W N 915; 14L W 
221 P Ce ; 
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spending or-alienating then for improper: 
purposes, or, when not less than 20 persons, 
havipg interest- make an application to 
the Board stating that in the. interests of 
the proper administration of the endow-. 
ments a scheme òf administration, Should. 
be settled, .the Board may hold an enquiry. 
The Boaré cannot be compelled to hold an: 
inquiry. If it decides that an inquiry isenot 
necessary, the applicants can cerry the- 
matter no further. So much is conceded by 
the learned Advocate for the appellant. The 
decision of the appeal depends upon the 
interpretation to be placed on sub-s. (4) of 
s. 63, but the sub-section must be read in 
conjunction with the first part of sub-s. (1) 
and sub-s. (3). The first part of sub-s, (1) 
of s. 63 reads as follows: 

“Tf after making the inquiry referred toin s. 62, 
the Board is satisfied that the trustee concerned has 
mismanaged the endowments of such math or temple: 
or has spent or alienated them for improper purposes,. 
or that, in the interests of the proper administration 
of such endowments, a scheme of administration should. 
be settled,ethe Board may, after consulting in the pre~ 
scribed manner the trustee and the persons having 
interest by order settle a scheme of administration. 
for thie endowments connected with such math or 
temple.’ 


Sub-ss. (3) and (4) arein these words : 

“(3) The Board may at any time by order and in. 
thé manner providedin sub-s. (1) modify or cancel a 
scheme settled under that sub-section. . 

_ (4) Every order of the Board under this sub-section 
shall be published in the prescribed manner. 

The trustee or any person having interest may within. 


six months of the date of such publication institute... 


a suit in the Court to modify or set aside such order.”’ 

For the appellant itis said that inasmuch 
as sub-s. (4) givesa person having interest in 
an endowment to institute a suit in the- 
Court to modify or ‘set aside an order under 
this section, the power must include a power" 
to the Gourt to frame a scheme, if the Court 


sets aside an order of the-Board refusing to- 


do so. It is also said that the Court has 
power to frame a scheme by reason of s. 65- 
to which I shall refer later. Itis further 
said that apart from the provisions of the 
Mad. Hindu Religious Endowments Act, 
1926, there is power in the Courtto frame a. 
scheme. I agree with Venkataramana 
Rao, J., that s. 63 does nob give any authority 
to the Court to frame a scheme in the event 
of the Board refusing to do so. The only 
orders which the section refers to are: (1) 
An order settling a scheme; (2) an order: 
modifying a scheme ; and (3) an order can- 
celling a scheme. I consider that the words 
“institute a suit in the Court to modify, or: 
set aside such order” are intended only to: 


refer to an order settling a scheme or. modi--` 
_ fying or cancelling one. 


. Dellant has. referred us 
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“Mr. Sesha Ayyangar on behalf of the ap- 
to Venkatasami 
v. Stredevamma (4) and Reasut Hossain wy. 
Hudjee Abdullah (5). In Vénkatasami v. 
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me to the second contention of the appellant. 
Section 65 says that “any scheme of 
administration . which has been settled by a 
Court under s. 63,” or which under s. 79 is 


Stridevamma (4), a Full Bench öf this Court e “deemed to be a scheme settled under the 


held that an order rejecting*an application 
for the appointment “of a Receiver was an 
‘order passed under s. 503 of the Code of 
1882, (now O. XL, r. 1) and was, therefore, 
appealable under ‘s. 588, cl. (24) (now 
'O. XLIII, r. 1, cl. 2). An appeal was given 
from an order appointing a Receiver, but 


. nothing was said with regard to an appeal 


from an order refusing to appoint a Receiver. 
The Court considered that as there was an 
appeal from an order appointing a Receiver 
it followed that there must be an appeal 
from a negative order. This meant that on 
appeal the Court could appoint a Receiver, 
if an appointment had been improperly re- 
fused by the Court below. ‚Mr. Sesha 
Ayyangar says that inasmuch as the Court 
has the power to set aside an order of the 
Board to frame a scheme under s. 68 it can 
set aside the order refusing to settle a 
Scheme, and if it does so this must imply 
a power to frame a scheme. This does not 
follow. The Act may vest in the Board the 
power to frame -a scheme’ and in the Court 
only the power to modify or cancel it, and 
this is my reading of the Act. The Board 
must in the first instance frame a scheme. 
The Court’ can modify or cancel it, but it 
cannot take initial action. Therefore, it is 
not a question of the Court having power to 
‘do something and refusing to do it, as in 
Venkatasami v. Stridevamma (4) and that 
makes all the difference. The decision in 
that case was based on Reasut Hossain’ v. 
Hadjee Abdullah (5) the second case quoted 
by Mr. Sesha Ayyangar. If sub-s. (4) were- 
to be held to apply to the order of the Board 
in this case, what would be the result ? 
‘The Court would have to set aside the order, 
but it could not pass any further order,. 
because the power toframe a scheme is in 
the Board. Venkataramana Rao, J. put the 
position here very aptly in these words: c 
_ ‘So when the Board declines to frame a scheme there 
is no usein the Court setting at naught that discretion 
because there is no power in the Court to compel the 
Board to frame that scheme. Unless the Court has 
got that power it would be futile to set aside such an ` 
order.” | 4 4 ; za 
In my opinion the Legislature never in- 
tended sub-s. (4) to have application except - 
to orders of the Board framing schemes or. 
modifying or cancelling them. This brings | 
(4) 10M 170 (F B} _. ` 
ie 131: 3 I-A 321; 26 W R 50; 3 Suther 221. 


Act may, at any time, for sufficient cause 

be modified or cancelled by the Court in a ' 
suit instituted by the Board or the” trustee or 
any person having interest but not other- 
wise. Mr. Sesha Ayyangar-says that the 
words ‘‘any scheme of administration which 
has been settled by the Court under s. 63” 
must be read as meaning that the Court is- 
given power to settle a scheme in any cir- 
cumstances. : I cannot read s. 65 in this way. 

The Court has power to settle a scheme, byt 
it must be a scheme which has first been 
framed by the Board. Section 65 is merely- 
Intended to give the Court powers after a 
scheme has been framéd, to modify or cancel: 
it'at any time. . 

Lam also unable to accept. the: argument 
that ‘there is a residuary power in the Court 
to frame a scheme. The frst Act relating 
tg the Madras Hindu Religious Endowments 
was passed in 1923. Before then a scheme 
for the management of a templecould only 
be framed inaccordance with the provisions 
of s. 92, Civil P. C., and the suit required 
the sanction of the Advocate-General to its 
institution. It is common ground that since 
1923, s. 92, has ceased to apply and that the 
Madras Hindu Religious Endowments Board 
has taken the place of the Advocate-General. 
The scheme of the first Act was to place in 
the Board power of supervision of Hindu 
temples and maths in this province and in 
proper cases the control of the management, 
and this isthescheme of the present Act. 
Ass. 92, Civil P. C:, has now been re-placed 
by the Mad. Hindu Religious Endowments 
Act, 1926, sofar as Hindu religious endow- 
ments of this province are concerned, that 
Act alone can be looked at for ascertaining 
what the powers ofthe Court are. There can 
be no residuary powers because the former 
powers are taken away by. the present Act. 
The only section which has application here 
is s. 63, and, as I have indicated, this section, 
in my judgment, gives no power at all to. 
the Court to frame a scheme when the Board . 
has refused to doso. I consider that Ven- 
kataramana Rao, J., correctly interpreted the 
Act in his order of revision and #dfhiseguent- 
ly I hold that the appeal fails. and should be 
dismissed with costs. - 4 - 


‘-Krishnaswami Ayyangar, J._I agree 
with my Lord the Chief Justice on . both 
the points dealt with in the judgment just . 


. 1941 : 


now delivered. On the second point; which 
turns on the true construction of the -last 
sentence in s. 63 (4), Mad. Hindu Religious 
Endowments Act, I desire to add a few 
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the learned Chief Justice. Im the first place, 
it is to be observed that there is nothing in 
common between, the Civil P. C., and the 
Hindu Religious*‘Endowments Act; or to» say 


words of my own. That clause runsas fol-* the same thiig.in. other words, the two.sta- 


lows : o : 
“Tha trustee or- any person having Interest, may 
within six months of the date of such publication 
ede a suit in the Court, to modify oreset aside such 
order.” : woe a 
_ The words “such publication” and “such 
order” in this clause have reference obvi- 
ously to the kind of order mentioned just 
previously, in the earlier portion of the 
same sub-seetion which directs the publi- 
eation-of ‘every order of the Board under 
this section” in the prescribed manner. The 
order with which we are here concerned is 
no doubt an order of the Board, but is it also 
one unde» this section soas to give to the 
appellants a right to institute a suit to modify 
or set it aside? I was at first impressed by 
the argument that the point is covered by 
the decision of the Full Bench in Venkata- 
sami v. Stridevamma (4), but on further 
consideration, I think that that view cannof 
be sustained. The above decision was ren- 
dered no doubt on similar words but occur- 
ring in a different enactment, namely, the 
Civil Procedure Code, 1882. By s. 588 (24) 
of that Code, - corresponding to O. XLII, 
r. 1 (s) of the present Code, an appeal was 
allowed against, amongst others; , orders 
under:s. 503. Section 503, contained the vari- 
ous provisions relating to the appointment 
of a Receiver, his rights and duties, etc. but 
said nothing about the dismissal of an appli- 
cation made under the section, a feature 
which is common -to both the-old and the 
new Codes. The argument was advanced 
that an apreal was permitted only in respect 
of an affirmative order, that is to Say ‘orders 
granting the application, and not agdinstan_ 
order refusing it. The contention was nega: 
tived, the Court holding that even an order 
rejecting the application was an order passed 
under the section and was therefore appeal- 
able under. s. 588 (24). The result was that, 
in the view of the Full Bench, an order 
under the section, comprehended both class- 
es of orders positive as well as negative. 
Here then it issaid, we have a construction 
ofthe words orders‘under a section, and the 
question ig, are we free to adopt a different 
constructiod *in. respect of what is practically 
the same language in the Mad. Hindu Reli- 
gious Endowments Act? - 3 - 


, Two reasons in. particular have .operated 
on my mind in persuading me to assent to 
the opinion. expressed in the judgment of 


tutes are notiñ:pari materia. Further, the 
judgment of the:Full Bench appears to have- 
proceedede on considerations, which have 
little or. no application to an Act like the 
one with which we are ‘concerned. Parker,. 
J. felt compelled to place:a reason&ble con- 
struction on the Act, and pointed out that 
the opposite construction could not Lave 
been intended by the Legislature. Brandt, 
J. laid stress on principles and expediency,. 
and held that the view of the Full Bench 
was more consonant with the general princi-- 
ples of the Code and the rules of ‘construc- 
tion. But it cannot be said that there is- 
anything in the general principles of the 
Hindu Religious Endowments Act, which, 
as pointed out by my Lord, can be said to: 
lend support to the construction accepted in 
the case eited. The purpose and scope of 
the Mad. Hindu Religious, Endowments Act. 


are quite different and leave no room for. | 


doubt that it was the intention of the Legis- 
lature to vest the supervision and control of’ 
religious institution in the Board’ composed 
of men specially qualified by their know- 
ledge and equipment to discharge -the -duty 
entrusted to them by the Act. It is therefore 
right to say that in a statute of this kind, we 
should require language more explicit than 
we- have, to give aright of suit against the 
decisions of a body composed presumably of’ 
‘persons havingexpert knowledge in the spe- 
cial field of Hindu religion.and charities. 
Secondly, and this in my view is a more- 
powerful argument against the appellant, 
thé Court should be slow. to-adopt. a. con- 
struction which is not likely.to. afford a real. 
and effective remedy to the complaining: 
party. The initial duty of framing a scheme 
rests with the Board and with the Board only,. 
and allthat the Court can do, assuming it 
has the power, is to modify, or set aside its 
order of refusal, and not to compel it -to. 
frame a scheme. There isnothing in ss. 63,. 
64 and 65, to -warrant oyr holding that the. 
Court by its decree can itself frame a schenie 
in the suit. Toimply such a power in the- 
Court from the opening words of s. 65, name- 
ly, “Any scheme of administration which has. 
been settled ‘by a Court under s. 63;’ ‘is to. 
place an unreasonable construction on_ these 
words, and cannot be permitted. Is the 
Court then to be*placed in a position” in 
which it is merely to set aside the’ order 
and still leave it open to the Board to refuse 
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‘to frame a scheme, in other words to stultify 
itself? Ithink not. I therefore feel that 
whatever might be the meaning of the words 
in question in some other -enactmant ‘or in 
some other context, it is not-errect to con. 
strue s. 63, as conferring” a ‘right of suit 
against*a refusal to*frame a scheme under 


- the section. 


e 
y.-D. Appeal dismissed. 


o - 


BOMBAY HIGH COURT 
Notice of Motion in Suit No. 173 of 1940 
December 13; 1940 . 
BLACKWELL, J. - 
. KANHAIYALAL HARKARANDAS— 
PLAINTIFF 


versus 
MOHANLAL RAMVALLABH— 
DEFENDANT 
Right of suit—Cause of action—Anticipation of 
criminal complaint—Civil suit for declaration that 
there is no cause of action for the anticipated criminal 
complaint cannot lie—Civil Procedure Code (Act V 
of 1908), s. 151—Injunction, if can be granted in per- 
sonam against party restraining it from proceeding 


with criminal complaint in Court outside jurisdic- ` 


tion of High Court—Injunction wasrefused in pecu- 
_liar circumstances of the case. 

The mere fact that A is supposed to contemplate the 
bringing of an action against B or that A may have 
‘stated that he has grounds for such an action, does not 
entitle B to institute an action against A, to have it 
declared that A has not a good cause of action against 


High Court has inherent jurisdiction to grant an in- 
junction in personam against a person who has sub- 
mitted tothe jurisdiction to restrain him from proceed- 
ing with a criminal complaint in a Court which is not 
subject to the jurisdiction of that High Oourt. . This 
jurisdiction, however, should be exercised with extreme 
caution. 

{Bombay High Court refused to grant injunction in 
personam against a defendant who had submitted to 
its jurisdiction restraining him from procetding with 
the complaint filed by him against the applicant in the 
Court of a Magistrate at Benares, charging him with 
an offence of criminal misappropriation as the plaintiff 
had notin the first instance applied to the Criminal 
‘Court for the stay of criminal proceedings, had insti- 
tuted the civil suit with the object of forestalling and 
preventing the criminal proceedings, and there was 
a long delay in praying for the injunction.) 


Mr. K. A. Somjee, for the Plaintiff. 


Messrs. M. V. Desai and V. K. Chhatra- 
pati, for the Defendant. < 


Order.—This is a notice of motion taken 
out by the plaintiff on November 13, 1940, 
for an order that the defendant may be res- 
trained from proceeding with a complaint 
filed by him in the first Class Magistrate's 
Court at Benares. Thatcomplaint was filed 
on February 14, 1940. But a letter dated 
January 19, 1940, the deféndant’s Advocate 
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alleged that the plaintiff had been entrusted 
with ornaments by the defendant worth over, 
‘Rs. 7,600 a list of which’ was appended to 
the letter on-the. plaintiff's assurance that 
*they would be returned to the defendant 
whenever required, that the plaintiff had 
written several letters to the defendant: 
assuring him that he would return the 
same, that inspite of repeated demands he 
had not done so, and had dishonestly mis- 
appropriated the ornaments.: The letter 
demanded the return of the ornaments with- 
in a week of the receipt af the notice and 
stated that in default the defendant would 
be constrained to take steps for the prosecu- 
tion of the plaintiff under s. 406, I. P. C. 
That letter was not in fact received by the 
plaintiff until: January 29, 1940. Without 
replying to that letter the plaintif, on Jan- 
uary 31, 1940 filed this suit. In the plaint 
he alleges that on or about February 10, 
1939, he lent Rs. 2,000 to the defendant who 
promised to pay that amount in Bombay 
with interest at 6 per ceni., after a month 
or two that payment had been demanded and, 
fhe defendant had refused to pay and by 
his Advocate’s letter of January 19, 1940 
to which I have referred and which is Ex, 
(A) to-the plaint, put forward a false claim 
against the plaintiff. The plaint goes on to 
allege that the plaintiff had at no time any 
ornaments of the defendant’s wife and 
submits that the plaintiff is entitled to a 
declaration that he is not in possession of, 
any ornaments of the defendant’s wife and 
that the defendant had no moneys in deposit 
with the plaintiff that fact having been 
alleged both in the letter of January 19, 1940 
and in the plaint. oe | 
It isto be observed that the first cause 
of action alleged in the plaint is in respect 
of an alleged loan by the plaintiff to the 
defendant of Rs. 2,000. The declaration is 
asked for with the object of getting a deci- 
sion that the plaintiff had not in his posses- 
sion at any time the ornaments of the de- 
fendant and that he had no moneys om de- 
posit with him from the defendant. I do not 
express any opinion asto whether that dec- 
laration is well-founded in law or not, in- 
asmuch as it will fall to be decided on the 
hearing of the suit and it would not be pro-, 
per for me to do so. I do, however, refer. 
to some observations made by dce J., in 
North Eastern Marine Engineering Co. v.- 
Leeds Forge Co. (1). - That case arose out of 
s. 32, Patents, Designs and Trade-marks Act, 


(1) (1906) 2 Ch, 324; affirmed in (1906) 2 Ch. 498; 
ILI Gh; 720; 95 L.T 178; 22 TL R 724; 23 R PC 
9. ‘ 
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1883, but the learned Judge made some 
observations of a general character, with 
which I respectfully agree that seem to be 
pertinent to the declaration asked for in the 


missed by the District e Magistrate on 
August 16, 1940 - and the matter has now 
gone tothe High Court of Allahabad and is 
still bending before that Court. 


A ng a, 


present plaint: Thè learned Judge said, Mr. M. V. Dêsai- who appears for the de- 


(p. 329*): . - : 

- ` “Speaking generally, in simple cases nof within s. 32 
of the Act the mere fact that A is supposed to contem- 
plate the bringing ofan action against eB or that A 
may have stated that he has grounds for such an action 
does not, in my opinion, entitle B toinstitute an action 
against A, to have it declared that A has not a good 
cause of action against B. I think that is so whether 
the result depends, merely upon questions of law, or 
upon facts as to which there would or might be a con- 
flict of évidence and a protracted trial. No doubt 
delay may in certain cases furnish.a good ground 
for defence; but ordinarily an intending plaintiff may 
postpone his action as long as he pleases, at the risk of 
Hinding himself ultimately barred by some statute of 
‘limitations and he niay choose his own time for .com- 
mencing proceedings.’” a E 

am by no means satisfied that that 
declaration was not asked for in the hope 
that it might induce the defendant not to 
launch criminal proceedings as, in my opi- 
nion, he was clearly entitled to do and in the 
hope that he would be persuaded to deal 
with the matter by way of counter-claim m 
the present suit. Having launched that 
suit, the plaintiff replied to the letter of 
January 19, by a letter from his attorneys 
` dated February 1, 1940, in which he referr- 
ed to the claim put forward by the defen- 
dant as a bogus demand intended to fores- 
tall the plaintiff's claim for Rs. 2,000. The 
letter goes on to inform the defendant that 
the plaintiff has filed a suit to recover the 
amount lent and advanced and for a declara- 
tion that the claim for the ornaments and 
moneys made by the defendant was. not 
justified. The criminal complaint. was filed 
by the defendant in the Court of the City 
Magistrate, Benares, on February 14, 1940. 


A copy thereof is set out in Ex. B to the. 


plaintiff's affidavit of November 12, 1940. It 
isa complaint made not only against the 
plaintiff but also against accused No. 2 
who is alleged to be the munim of the plain- 
tiff. That complaint alleges dishonest mis- 
appropriation and conversion of ornaments 
entrusted by the complainant to the munim 
on the plaintiffs behalf. There appears to 
have been some delay in serving the crimi- 
nal process upon the plaintiff He had 
ceytainly been served before May 18, 1940, 
because n that date he filed a petition to 
quash the criminal proceedings on the ground 
that the matter was merely a civil dispute 
and that the Court had no jurisdiction. . The 
Court.dismissed that application, there was 
an application in revision which was dis- 
“Page of (1906) 1 Ch.—[Ed.] 


fendant concêdes that this Court has got the 
power to make an ordet in personant against 
his -cliente to restrain him from proceeding 
with that criminal complaint, ifin the eyer- 
cise of its discretion the Court thinks proper 
to doso. A number of authorities Were cited 
to me, but, in view of that concession, it is, in 
my opinion; unnecessary to refer to any of 
them. The grounds;upon which the order is 
asked for are-set out in the said affidavit of 
the plaintiff. In para. 3 thereof it is alleged 
that the complaint filed.by the defendant at 
Benares is only for the purpose of stifling 
this suit and to put the plaintiff to unneces- 
sary harassment, annoyance and costs and 
the same is of a blackmailing character and 
that it has been filed for the purpose Of 
bringing undue pressure upon the plaintiff 
and similar allegations are made in para. 5 
of the affidavit. - 

I have to consider- whether the complaint’ 
was filed for that purpose. I have already 
drawn attention to the fact that by the letter 
of January 19, 1940, written on behalf of the 
defendant to the plaintiff the claim was made 
for the return of the ornaments and for pay- 
ment of moneys alleged to have been deposi- 
ted and that letter contains a statement . that 
it was then the intention of the defendant, if 
his demand was not complied with, to file a 
criminal complaint for misappropriation. The 
intention to file that complaint was made 
before any demand had beeu put forward on 
behalf of the plaintiff in respect of the alleg- 
ed loan of Rs. 2,000 and without even reply- 
ing to the letter this suit was filed, the 
curious declaration to which I have drawn 
attention was inserted and Lam now asked to 
say that the object of-that criminal complaint 


was to stifle a suit which had not even been- 


threatened and in respect of which it had not 
been suggested that there was any cause of 
action. I entirely decline to accede to such a 
suggestion. In my opinion, the boot is on 
the other leg, and the civil suit was filed and 
that curious declaration ‘was insertéd with 
- the object and: in the hope- of forestalling and 
if possible preventing the threatened crimi- 


nal proceedings. I have been‘strongly press- - 


ed by Mr. Somjee, the plaintiff's Counsel,’ td 
grant an-injunction: restraining’ the: criminal 
proceedings upon the ground that the issues 
are the same and that it is-a great hardship 
upon the plaintiff to have two Courts trying 
issues of a: similar- character. Mr. Desai for 


816 


the defendant, without prejudice to his sub- 
mission that thè motion was unjustified and 
ought to be dismissed with costs, offered to 
have the counter-claim stayed pending fhe 
hearing and final determination of the crimi- 
nal procéedings. Mr. Somjee for the plain- 
tiff is unwilling to aceede to that suggestion, 
and that being so, I shall not make any order 
Staying the counter-claim. Mr. Somjee, on 
thé other hand, has pressed me to expedite 
this suit evith the object of getting the issues 
arising out of the counter-claim decided if 
possible before the criminal case comes up 
for hearing. I here point out that this motion 
was not taken out until November 13, 1940, 
although the criminal proceedings were in- 
stituted on February 12, 1940. After he had 
been served with the criminal process, instead 
of applying promptly if so advised to the 
Criminal Court for a stay of the criminal pro- 
ceedings pending the trial of this suit in 
which the plaintiff had asked for the declara- 
tion to which I have referred, and which 
according to his contention would have justi- 
fied an application to the Criminal Court for 
a Stay even before the counter-claim was filed, 
he chose to wait until November 13, 1940, 
and in , the meantime to put the defendant 
to considerable costs by applying to the Cri- 
minal Court to quash those criminal proceed- 
ings upon the ground that the Court had no 
jurisdiction. In my opinion, the factor of 
delay is one that I should .consider. On an 
application of this character, and quite apart 
from the merits of the matter, I should not 
have been disposed to make an order on this 
motion after such a long period of delay. . 

, On the merits I am of opinion that the 
plaintiff makes out no case of harassment. I 
have already drawn attention to the fact that 
it-does not lie in his mouth to suggest that 
the complaint was filed for the purpose of 
stifling this suit which at the time the notice 
of intention to file such a complaint was 
given had not even been suggested; nor for 
the same reason can it be suggested that that 
complaint was of a blackmailing character, 
and, in my opinion, it was grossly improper 
for the plaintiff even to suggest such a thing 
in his affidavit in the events which had hap- 
pened. Whatever,” the decision before the 
Criminal Court may be, the civil rights and 
liabilities of the parties on the counter-claim 
will fall to be determined on the evidence 
adduced in this Court. I have been strongly 
pressed by Mr. Somjee to grant an injunction 
on the ground that if a judgment is given in 
his favour on the counter-olaim in the present 
suit it would be admissible in evidence in the 
criminal proceedings and. might have great 
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weight with the Magistrate in coming to a 
conclusion upon the criminal complaint. Hav- 
“ing regard, however, to the fact that that 
complaint was instituted before this suit was 
eeven suggested, that in. my opinion the de- 
claration asked for in this suit was for the 
purpose, if possible of forestalling the crimi- ' 
nal complaint, and that if he can *prove cri- 
minal misappropriation the defendant is en. 
titled to proceed by way of criminal process, 
Tam clearly of opinion that I ought not to. 
grant an injunction. 
I may refer to one further aspect of the 
-matter. This application is based upon the 
inherent jurisdiction of this Court under 
s. 151, Civil P. C. Although a Civil Court no 
doubt has jurisdiction to grant an injunction. 
in personam against a person who has sub- 
mitted to the jurisdiction to restyain him 
from proceeding with a criminal complaint 
in a Court which is not subject to the juris- 
diction of this High Court, this isa jurisdic- 
tion which in my opinion should be exercised 
with extreme caution. It was ‘open to the 
plaintiff if he had been so minded to apply to 
the Criminal Court for a stay-of those crimi- 
nal proceedings. He has not doneso. In 
my opinion, he ought not to have resorted to 
an application to this Court based upon its 
jurisdiction under s. 151 without first exhaust- 
ing the other remedy which was open to him 
by an application to the Criminal Court for 
stay of the criminal proceedings upon the 
ground that the issues involved had been 
raised by the plaintiff by his declaration in 
the civil suit. In all the circumstances I am 
clearly of opinion that this motion was not 
justified. I dismiss it with costs. As re- 
gards the costs which were reserved, I think 
it is proper that the defendant should bear 
those costs himself, and I make- no order in 
relation to them. 


Ds Motion dismissed, 


ee 


MADRAS HIGH COURT 
Second Appeal No. 436 of 1935 
April 18, 1939 - 
WADSWORTH, J. 
- PARAPPIL ASSYA UMMA—APPELLANT 


f VETSUS . 
PALOONTEAKATH MOOSSA 2p OTHERS 
i — RESPONDENTS 


Civil Procedure Code (Act V of 1908), 0. XLI 
rr. 27, 29 — Failure of party to examine’ material 
witness though available, if suficient reason to ex- 
amine`him in appeal—Absence of recorded objection 
to admission of evidence in appeal — Provisions of 
rr. 27 and 29, if can be ignored in all. cases. 
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When an essential piece.of evidence, obviously neces- 
sary for the proof of a party’s case and available to that 
party, has not been adduced in the trial Court, the 
Appellate Court will not ordinarily allow the produc- 
tion of the missing evidence in appeal, merely because 
the trial Court has commented adversely on the failure af 
the party to prove his case as completely as was obviously ° 
2ecessary, 132 Ind. Cas. 721 (1), relied on. [p. 818, 
col. 1.) 

The failuse of a party to examine a material witness 
when that witness is available and the eonsequent exist- 
ence of a gap in his case is not ordinarily a sufficient 
reason for examining that witness in appeal, though 
there may possibly be circumstances in which such a 
procedure would be justified, as, for instance, if the whole 
case was in such a muddle that the Judge was unable 
to pronounce a satisfactory judgment without further 
materials. [p. 819, col. 1.] 

Although when both parties agree that further evidence 
is necessary and admission ofthat evidence is made by 
eonsent, any failureon the part of the Judge to record 
in due form the reasons for the admission of that evi- 
dence is not a matter which would justify the reversal 
of the judgment or the rejection of the additional evi- 
dence. Yet it is not a rule that in all cases where there 
is no recorded objection to the admission of evidence in 
appeal under O. XLI, r. 27; Civil P. C., the provisions 
ofr. 27 and the-procedure laid down under that rule and 
under r. 29 can be treated as of no importance. [p. 818, 
col. 2.) 


S.A. against the decree of the District 
To North Malabar, in A. S. No. 276° of 
1932. ; 

Mr. P. Govinda Menon, for the Appellant. 
-- Mr. K. Kuttikrishna Menon, for the Res- 
- pondents. 


Judgment.—This appeal arises out ofa 
suit for maintenance by a Muhammadan 
wife who Is now a widow. The defence was 
that she was divorced in 1919 by her hus- 
band and the evidence was mainly directly 
to the factum of divorce. There was a re- 
mand by the District Judge who first heard 
the appeal for a decision on the question, 
“what is the school of law governing the 
parties” and fresh evidence was allowed on 
this question. When the case was re-heard by 
the trial Court both parties agreed that they 
‘were governed by the Shafi-Sunni law and 
the trial Court reiterated the previous find- 
ing that there was no divorce. In the course 
of the judgment he found it necessary to” 
make observations regarding the failure of 

. the defence to examine the Kazi alleged to 
have received the divorce letter and to have 
maintained the register of divorces and he 
observed that Ex. II, a register produced by 
the Mukri of the mosque, did'not appear to 
béa regalar book kept by the Kazi. When 
‘the matte!” came up again in appeal, there 
was a fresh District Judge who in the course 
of arguments appears to have decided to 
permit the defendants to examine the Kazi. 
‘On November 15, 1934, the B diary contains 
‘the following entry: “Arguments closed 
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for the present. Adjourned to December 6, 
1934, toenable the appellants to examine 
Kadiar.” Onthe same day the defendants 
presented a petition supported by an “aff- 
davit requesting that the Kazi be surhmoned 
and examined, thee only reasons given being 
that the Kazi was citetl in the lower Court 
as a witngss to prove the fact of divorce, that 
he did not appear in person and sent certain 
documents through the Mukri that his evi- 
dence was most material and that he could 
not be examined in the lower Court as he did 
not appear in person and the evidence on 
record therefore was to some extent incom- 
plete. It does not appear that any notice of 
this petition was given to the plaintiff and 
the order consists of the one word “allowed” 
written in the handwriting of somebody also, 


-presumably a clerk, and initialled by the 


learned District Judge. The judgment con- 
tains the following reference to the admis- 
sion of this further evidence in appeal : 
_ “In the course of the arguments it became clear 
that the most material evidence regarding the factum 
of divoreé could be furnished only by the Kazi, to 
whom the deceased Athermankutti is said to have 
communicated a notice of the talak. In these circum- 
stances the prayer of the learned Advocate for the ap- 
pellants that the Kazi should be summoned and exa- 
mined was granted.” 

Then later on the learned Judge observed: 
_ “His evidence fills upthe serious gaps that existed 
in the previous evidence produced by the defendants 
and leaves no room for doubting that Ix. 2, as well 
as the new registers now marked Ex. 2 (a) and 2 (b) 
ocuments kept under the direction and 
supervision of the Kazi.” 


It is contended for the plaintiff, who is the 
appellant here, that the judgment of the 


‘learned District Judge is vitiated by the 


irregular admission of fresh evidence in 
appeal contrary to the provisions of O. XLI, 
rr.’ 27 to 29, Civil P.C. Itisto be noted 
that the fresh evidence admitted by the 
learned District Judge consisted not only 
ofthe oral evidence of the Kazi but also of 
two documents, forthe admission of which 
there is no specific prayer or order or any 
reason given other ‘than the passage from 


‘the judgment just quoted. Order XLI, r. 27; 


provides for the admission in appeal of docu- 
ments wrongly rejected by the trial Court— 


„a provision which has no’application here— 
‘and also provides that further evidence may 


ba admitted if the Appellate Court requires 
any document to be prodticed or any- witness 
to be examined to enable it to pronounce 
judgment or for any other substantial cause, 
Rule 29, provides that where additional: evi- 
dence is directed.or allowed to be taken the 
Appellate: Court. shall specify the points to 
which the evidence is to be confined and re: 
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cord on its- progeedings the point so specified. 
These provisions have been the subject of 


. many decisions; one ‘of the most authorita- 


tive being the case in Parsotim Thakir °v. 
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will vitiate the judgment, must depend to 
some extent on the circumstances of the 


-case. Itis, I think, established that when 


both parties agree that further evidence is 


Lal Mohar Thakur (1); where the Judicial, *necessary and’ admission of that evidence is 


Committee lays down tite principles which 
. should “guide an Appellate Court in admit- 
. ting or refusing to admit fresh evidence in 


appeal. Their Lordships point that such 


evidence can be admitted under cl. (1) (b) of . 
.r. 27, onfy when the Appellate Court requires 


it or finds it needful. It is also pointed out 


that the legitimate occasion for the exeYcise of . 


this discretion is not whenever before the ap- 
pealis heard a party applies toadduce fresh 
evidence,but when, on examining the evidence 
as it stands, some inherent: lacuna or’ defect 


_ bécomes apparent. They add that the power 
so conferred ought to be very sparingly exer- 


cised and that one essential requirement-is 
that the new evidence should havea direct 
and important bearing on a main issue in the 
case; and they observe that whenever the 


. Appellate Court adopts the procedure laid 
‘down under r. 27, it is bound to record its 


reasons for so doing and under r. 29, must 
specify the points to which the evidence is to 
‘be confined and record:on its proceedings the 
points so specified. 

It is, I think, well established that addi- 


tional evidénce can only be admitted in 


appeal when the Appeallate Court itself finds 


‘a necessity for the admission of such evi- 
‘dence in order to pronounce a satisfactory 


judgment and that the power embodied in 
O. XLI, r. 27 is not a power to give to one 


‘party an opportunity to fill up the gaps of a 


badly prepared case. Prima facie when an 
essential piece of evidence, obviouly neces- 
sary for the proof of a party’s case and 
available to that party, has not been adduced 
in the trial Court, the Appellate Court will 

not ordinarily allow the production of the 
missing evidence in appeal, merely because 
the trial Court has commented adversely on 


the failure of the party, to prove his case . 


as completely as was obviously necessary. 
If the Court finds that certain missing evi- 
‘dence is necessary to enable it to pronounce 
judgment, the Coust should record an order 
to that effect and should specify the points 
to which the evidence is to be confined. The 
question whether any omission by the Ap- 
‘pellate Court to record its reasons and to 
‘provide materials showing that the additional 
evidence is admitted for proper reasons, 

(1) 10 Pat. 654; 132 Ind, Cas. 721; AIR 1931 P 6 
143; 58 I A 254; 33 Bom. L R 1015; 9st) ALJ 513; 
35 G W N 786; Ind. Rul. (1931) P C 209;.34 L W 76; 
540 LI 1; 12.P L T 683; Cee Ww N 929; GI ML 
J 489 (P> lo 


. ment based on that evidence. 


. made by consent, any failure on the part of 


the Judge to record i in due form the reasons 


“for the admission of that evidence is not a 


matter which would justify the reversal of 
the judgment or the rejection of thé addi- 
tional evidence. So much can be inferred 
from the observations of the Privy Council in 
Jagarnath Pershad v. Hanuman Pershad 
(2) at p. 8389. Mr. Kuttikrishna Menon on 
the strength of one sentence in the same 


. passage has advanced the contention that 
: when there is no objection to the admission éf 


fresh evidence in appeal, the, correctness. of 


- the admission of that evidence and, the. re- 
- gularity of the proceedings admitting it are 


not matters which can, in second appeal, 
form a ground for reversing the judg- 
The passage 
in the judgment of the Privy Council on 
which reliance is-placed consists of this : 
els is objected secondly that the admission. of the 
account books on appeal was irregular, but theré is 
nothing to show that the admission was objected to at 
the time.” 

- The judgment contains no further discus- 
sion of this point and though the introduc- 
tory matter of the report contains extracts 


‘from the judgment of the High Court under 


appeal, it is not clear what were the account 


‘books to which their Lordships refer or what 
were the circumstances in which those 


account books came to be admitted. It 
seems tome impossible to treat this brief 
observation as authority for a rule that in 
all cases where there is no recorded objection 
to the admission of evidence in appeal under 
O. XLI, r. 27 the provisions of r. 27. and the. 
procedure laid down under that rule and un- 
derr. 29 can be treated as of no importance. 
The position on the facts in the present case is 
that there is no proof either that there was or 
was not any objection to the admission of this. 
evidence. The probability seems to me 
from the record in theB diary and the way 
in which the order on the petition was pre- 
pared that the learned District Judge must 
himself have expressed the opinion in the 
course of the argument that fresh evidence 
should be admitted. In such circumstanees 
if may well be that the Counsel fethe plain- 
tiff may have considered that no opportunity . 
for objection remained. Now it seems to me , 
that the absence: of objection can only be. 
D 36 C 833; 3 Ina. Cas. 465; 36 I A 221; 130 WN 


830; 10.0 L J 74;6MLT 7; 11 Bom. L R861;19ML 
J 435 È O). 
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regarded as a factor of importance when in 
the circumstances it appears’ to have been 
equivalent to a consent. In the present case 
though doubtlessthe plaintiff's Counsel may 


But it does not seem to me’ $o be right to 
allow a party to abstain from producing 
evidence which is obviouly necessary, in the 
hope that if adverse comment is made upon 


have been aware that the learned District’. the absence of thisevidence, the deficiency 


Judge had expressed an intention to admit 
` the evidence of the Kazi, we do not know 
whether this intention was expressed after 
an objection had been heard and considered 
or whether no opportunity for objection was 
allowed. Itcannot, I think, be inferred that 
there was anything in the nature. of an ac- 
quiescence in or a consent to the taking of 
further evidence. With reference to the 
admission of the two additional documents, 
there is no indication that this was contem- 
plated at the time when the learned J udge 
permitted the examination of the Kazi. 
The prohability seems to me to be that these 
two documents went into the record as 
incidental to the examination of the wit- 
ness. 

Now if the judgment had embodied a 
statement ofthe reasons for admitting this 
additional evidence sufficient to indicate that 
the learned Judge had applied his mind tò 
the law on the subject and with reference to 
that law had .come to the conclusion that this 
additional evidence ought to be admitted 
under the terms of O. XLI, 1. 27 (1) (b), it 
might be contended that the failure to make 
any contemporaneous record of the reasons 
for, admitting the evidence or of the 
points to which the evidence was to be con- 
fined, though irregular, was nota sufficient 
ground for rejecting that evidence or re- 
versing the judgment based upon it. But I 
cannot find any such materials in the judg- 
ment of the learned District Judge. The 
reason which he gives for admitting -the 
evidence of the Kaziis that the Kaziis a 
most material witness and that his evidence 
fills up the gaps in the case. The fact that 
the Kaziwas a material witness must have 
struck anyone responsible for the prepara- 
tion of the defendants’ case and it would 
appear that there was no practical difficulty 
about getting the evidence of the Kazi who 
lives quite near the Court. 

Lam of opinion that the failure of a party 
to examine a material witness when that 
witness is available and the consequent ex- 
istence of a gap in. his case is not ordinarily 
a sufficient’ feason for examining that wit- 
ness in appeal, though there may possibly 
be circumstances in which such a procedure 
would be justified, as, for instance, if the 
whole Gase was in such a mud@le that the 
Judge was unable to pronounce a Satisfac- 
tory judgment without further materials. 


can be suppliedin &ppeal. To my mind it 
is essential to insist that ordinarily a party 
should preve his case in the trial Court and 
that it is only in exceptional circumstanges 
for which r. 27 provides ‘that the Coyrt may, 
if it finds further-evidence necessary, permit 
that evidence to be adduced in appeal. I 
am therefore, of opinion that the evidence 
of the Kaziand the two exhibits, namely 
Exs. 2 (a) and 2 (b), proved through him 
were wrongly admitted. -As the judgment 
of the learned District Judge has been large- 
ly influenced by that evidence, the appeal 
must be allowed and remanded for fresh 
disposal by the learned District Judge on 
the materials available excluding this addi- 
tional evidence. Costs throughout will abide 
by the result. Leave to appeal is refused. 


“NLS. Appeal allowed. 


SIND CHIEF COURT 
Criminal Reference No. 294 of 1940 
November 11, 1940 : 
‘ Davis, CO. J. AND TYABJI, J. ` 
-EMPEROR—PROSECUTOR 
versus 


SHIVBUX AMRO—Accusrep 

Penal Code (Act XLV of 1860), s. 75—Case fall- 
ing under s. 75—Trial under s. 260, Criminal Pro- 
cedure Code (Act V of 1898), if bad—S. 75, whether 
creates separate offence—S. 75 not to be applied to 
case but previous convictions to be taken into account 
—Summary trial is not appropriate—Court can take 
into consideration previous convictions apart from 
s. 15. 

While the circumstances ofa case wheres. 75, I, 
P. C., can be applied make it-desirable that the offence 
should not be tried ina summary way and that in 
such cases if the trial has started in a summary way 
the provisions of sub-s. (2) of s. 260, Criminal P. © 
should be followed, nevertheless it cannot be said 
that a trial in which a charge ‘under s. 75, could 
be framed is necessarily bad in law because the 
offence is tried summarily. lt may, indeed, almost 
always be inexpedient in the interests of justice to do 
so, but s. 75, is an. enabling section and merely 
applies a principle; it does not create a separate 
offence or indeed, an offence at all andhence the quese 
tion whether s. 260, Criminal P. C., applies to offences 
under s. 75, does not arise. 

“A trial in. a summary way is not an appro- 
priate procedure when s. 75, is to be applied. Nor 
indeed, would it be an appropriate procedure when 
s. 75, is notto, be applied, but previous convictions 
are to be taken'into account in determining what 
punishment within his ordinary powers a Magis- 


trate should: impose because of the limited nature of 
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the sentence which fnay be passed under s. 262, Ori- 
minal P. C. 

Previous convictions can however, be taken into account 
under s. 14, Evi. Act even when s. 75, I. P.Q, eis 
not to be applied. After an accused has been convict- 
ed and ‘before sentence is passed a Court can for the 
purpose of deciding what sentence should be passed, 
take into *consideration previous convictions, any ques- 
tion of s. 75, apart. 26 Ind. Cas. 995 9. explain- 
ed. 


Cdr. Ref. made by the Additional Sessions 
Judge, Nawabshah, dated September. 27, 
1940. - 


Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. 


Davis, C. J.—This is a reference by the 
Additional Sessions Judge of Nawabshah, 
recommending that the conviction of one 
Shivbux for theft of silver head-dresses from 
idolsin a temple and a sentence of three 
months’ rigorous imprisonment and a fine 


of Rs. 50 passed by the Resident Magistrate- 


of Tando Adam, should be set aside and a 
re-trial ordered, on the ground thate the ac: 
cused had one previous conviction had sen- 
tence of one month’s rigorous imprisonment, 
that this was a case in which s. 75,1. P. C., 
should be applied, and that the Magis- 
trate could not try this case as he did, in a 
summary way, for s. 260, Criminal P. C., 
would not apply, and the trial was therefore 
void under s. 530 (q), Criminal P. C. 

Now, so far as the application of s. 260, 
Criminal P. C., is concerned, we are ofthe 
opinion that while the circumstances of a 
case where s. 75, I. P. C., can be applied 
make is desirable that the offence should 
not be tried in a summary way and that in 
such cases if the trial has started in a sum- 
mary way the provisions of subs. (2) of 
s. 260, Criminal P. C., should be followed, 
nevertheless we do not think it can be said 
that a trialin which a charge under s. 75, 
I. P. C., could be framed is necessarily bad 
in law because the offence is tried sum- 
marily. It may, indeed, almost always be 
inexpedient in the interests of justice to do 
so, but s. 75, I. P. C., merely applies a 
principle; it does not create a separate 
offence. Itis an gnabling section and pro- 
vides that ‘when accused persons are con- 
victed of certain. offences and have previous 
convictions they can be sentenced to en- 
hanced punishment by the application of 
s. 75,1. P.C. Ass. 75, I. P. C., does nat 
create a separate offence or indeed, an 
offencé at all, it matters not that s. 260, Cri- 
minal P. C., is limited to certain offences. 
‘There is no offence under s: 
There is no question then of s. 260, Criminal 
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P. C., applying or not applying to offences 
under s. 75, I. P. C. On the other hand, 
there may always be other considerations- 
which prevent the trialin a summary way 
‘of offences to which s. 75, I. P. ©., is to be 
applied. The Criminal P. C., provides a 
special procedure for the trial of offences 
when s. 75 iş to be applied. Sections 221 
and 255A, Criminal P. O., regulate the pro“ 
cedure at a trial by a Magistrate when s. 75, 
I. P. ©., is to be applied. Section 310, 
Criminal-P.-C., regulates the procedure in a 
trial by a Sessions Court when previous con- 
victions are to be proved for the purpose of 
enhancing sentence whether under s. 75, 
I. P. C., or any other special law, such for 
instance, as the Criminal Tribes Act. 

It is therefore clear that trial’ in a sum- 
mary way is not an appropriate procedure 
when s. 75, I. P. C., is to be applied. 
Nor, indeed, would it appear an appropriate’ 
procedure when s. 75, I. P. C.,is not to be: 
applied, but previous convictions are to bée 
taken into account in determining what 
punishment within his ordinary powers a. 
Magistrate should impose because of the: 
limited nature of the sentence which may be 
passed under s.:262, Criminal P. C. It is to 
be remembered that previous convictions. 
can ‘be taken into account even’ when s. ‘9, 
I. P. C., is not to be applied. After an 
accused has beén convicted and before sen:: 
tence is passed a Court can for the pur- 
pose of deciding what sentence should be 
passed, take into consideration previous con- 
victions, any question of s. 75, I. P. C., apart. 
In the Bombay case in Emperor v. Ismail 
Ali (1), there is some discussion as to the 
section of the Evi. Act, if any, which 
applies to a case where ‘previous convictions 
are to be taken into account for the purpose: 
of deciding the punishment to be imposed, 
the punishment being within the ordinary. 
powers of the Magistrate. Shah, J. points 
out the distinction between bad character 
within the meaning of s. 54, Evi. Act, anda 
previous conviction. Heaton, J. was of the 
opinion that s. 54, Evi. Act, did not apply. to 
such a case and that previous convictions in. 
such a case were within the sphere of 
penology rather than of law. Neither of the 
learned Judges referred tos. 14, Evi. Act; 
which would appear to be the appropriate 
section. - - P f 

While therefore it would appear to us that. 
in this case it was unnecessary to apply the 
provisions of s. 75, 1. P. C., we consider that 
in view of tlfe accused’s previous conviction, 
- (1) 39 B 326; 26 Ind. Cas. 995; A.I R 1914 Bom: 
216; 16 Cr. L J 83;16 Bom. LK 93., y 
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and the circumstances of this case the Magis- 
trate could not adequately punish the accus- 
ed ina trial held in a summary way and 
that he should have tried the case in a long, 
trial and before sentence, have taken into 
consideration the previous conviction of the 
` accused when deciding what sentence should 
be imposed. It would appeay that the 
Magistrate within his ordinary powers of a 
First Olass Magistrate without the assistance 
ofs. 75, I. P. C., could have adequately 
punished the accused. We therefore accept 
the reference, set aide the conviction and 
sentence and order the accused to be re-tried 
according to law. 

oS Reference accepted. 


e 
MADRAS HIGH COURT 
Civil Suit No. 1 of 1937 
January 8, 1940 
GENTLE, J. 
CORPORATION or MADRAS-— PLAINTIPE 
4 versus e 
SECRETARY or STATE—DEFENDANT 

_ Madras Motor Vehicles Taxation Act (III of 1931), 
s. 2 (ili)—Steam roller, if “motor vehicles’ — Interpre- 
‘tation of Statutes—Same rule apply to all statutes— 
Taxing statute cannot be differently construed. 

Steam rollers are motor vehicles within the meaning 
of s.2, Mad. Motor Vehicles Taxation Act. Smith and 
Sons v. Pickering (1). relied on. 

[Case-law referred to.] : 

If a statute purports to impose a tax, the intention so 
to do must be shown by clear and unambiguous 
language, but the same rules of construction apply to 
all statutes and a taxing statute cannot bé differently 
construed. Ati.-General v. Carlton Bank (5), relied 
on. [p. 823, col. 1.] 


Mr. A. Suryanarayanan, for the Plaintiff. 

Sir A. Krishnaswami Ayyar (Advocate- 
General) and Mr. R. Ramamurthy, for the 
Defendant. 


Judgment.—The plaintiff, the Corpora- 
‘tion of Madras, was the owner of 21 steam 
rollers which were used in connexion with 
the discharge of the duty of making, repair- 
ing and maintaining roads within the City. 
Acting through the Commissioner of Police 
the defendant (hereinafter called ‘‘the Local 
‘Govt.”) required the plaintiff to pay the 
sum of Rs. 16,170 as the amount of tax 
alleged to be leviable upon these steam 
‘yotlers under the provisions of the Madras 
Motor VvoNitles Taxation Act, 1931 (herein- 
after called “the Local Act”) for the period 
from April 1;1931 to April 30, 1934. The 
plaintiff contended that these rollers were 
not motor vehicles within thé meaning of 
the Local Act and that no tax was leviable 


uponthem. Correspondence took place be- 
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tween the plaintiff and the. Local Govt. 


eventuating in 1936 by a letter addressed . 


ta tke Corporation informing it that if pay- 
ment of the sum of Rs. 16,170 was not 
made the Local Govt. would adjust this 
sum by an equivalent deduction from the 
grants payable to the plaintiff during that 
year. Théreupon, on March 30, 1936, the 
plaintiff paid the above, sum under protest: 
see Exs. Pl, P-2. On August 1451936 by 
Ex. P-4 the plaintiff claimed repayment of 
the above amount and gave notice of the 
intention to file the present suit. This demand 
not having met with compliance, this suit 
was filed on December 14, 1936. The plain- 
tiff claims: (a) a declaration that no tax is 
leviable upon the steam rollers under the 
provisions of the Local Act; (6) a decree 


- for the sum of Rs. 16,170 and (e) interest 


upon that sum at the rate of 6 per cent. 
per annum from March 30, 1936, the date 
when payment was made to the Local 
Govt. í 

The defendant in his written statement 
alleges that the tax is leviable on the steam 
rollers under the provisions of the Local 
Act and denies that in any event the plain- 
tiff is entitled to recover interest. No tax 
upon the plaintiff's steam rollers has been 
demanded or paid for the period following 
April 30, 1934 as under s. 11 (1) (ii), Local 
Act, the Local Govt. may by notification 
make an exemption in regard to the tax 
payable in respect of any motor vehicle or 
class of motor vehicles and pursuant to this 
provision road rollers belonging to the Govt. 


.or Local Govt. bodies were exempted from 
‘payment of tax after the above date. 


No 
-ral evidence was given and the facts to 
which I refer are agreed between the parties. - 
Ifa stéam roller is a motor vehicle within 
the meaning of the Local Act, the tax was 
properly leviable, and the ‘plaintiff cannot 
succeed. On the other hand if ‘‘motor vehicle” 
under the Act does not include a steam 
roller the plaintiff was wrongly charged 
with the tax and is entitled to a decree for 
the amount paid. There is no dispute in 
regard to the amount of the claim. It is 
conceded by the plaintiff*that if the tax was 
payable under the Act, the sum of Rs. 16,170 
is the correct amount and the learned 
Advocate-General on behalf of the defendant 
conceded that if steam rollers were not tax- 
able, then the above sum is a debt due and 
recoverable by the plaintiff from the’ defen- 
dant. The relevant provisions of the Local 
Act are : i a 

“Section 2 (iii) ‘motor vehicle’ has the same mesan- 
ing asin the Motor Vehicles Act, 1914. 
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Section 4 (1). he Local Govt. may...direct that a 
tax shall be levied on every motor vehicle kept or 


used in’ the presidency of Madras.” 
‘Section 2, Motor Vehicles Act, 1914, 


(hereinafter called the “the Imperial Act’). 


provides that a be i 
“motor *vehicle’ include a vehicle, carriage or other 
means of conveyance propelled or which gmay be pro- 
pelled on a road by electrical or mechanical power 
either entirely or partially.” -~ . X 

Mr. Vgjayaraghavan in the course of his 
able argument on behalf of the plaintiff, 
contended that a steam roller is not in- 
cluded in the definition of ‘Motor Vehicle’ 
in the Imperial Act and consequently is 
excluded from the Local Act, and -further 
that even if included in the definition in 
the Imperial Act, it is excluded from the 
Local Act which is a taxing or revenue 
statute, the object of which is different to 
that of the Imperial Act, and its provisions 
must be construed differently or at least 
more strictly than other legislation. Except 
in the respect mentioned below, no ques- 
tion arises that a steam roller fulfils the 
requirements of the definition in s. 2, Im- 
perial Act. It is necessary in the first in- 
stance to consider whether a steam roller 
is ‘motor vehicle’ within the meaning of that 
statute. i 

It was contended that the words in the 
Imperial Act ‘vehicle, ‘carriage’ and ‘other 
means .of conveyance’ must be read ejusdem 
generis and consequently, a vehicle which 
is not used or construed for the purpose 
of conveying passengers or goods, is nota 
vehicle within the definition, asteam roller 
being used solely for the purpose of making, 
repairing and maintaining roads and is not 
a means of conveyance. In Shortt’s Dic- 


tionary a vehicle is defined as “a means of 


conveyance on wheels or runners ‘used for 
the carriage of persons or goods.” <A steam 
roller has three wheels, “a wide one in 
front and two narrower wheels at the rear 
(which are usually wider than wheels of 
vehicles). These wheels are of heavy manu- 
facture and when the roller is employed in 
road making are used as the rollers. . When 
it moves from place.to place and in order 


_ to progress, these wheels fulfil the ordinary 


functions as .such, and they are no less 
wheels because another purpose is fulfilled 
by them. A steam roller is one inseparable 
implement with a large superstructure 
containing’ its machinery and driver's cab 
and it travels on a road by means of its 
wheels. . © 

In Smith and Sons v. Pickering (1) the ques- 


(1) 1915) 1 KB 326; 84L J K B 262; 112 L T 452; 
79J P 118; 13L GR 175; 31 TL R75. z 
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tion was whether a heavy threshing machine 
and a straw trusser or presser, each travelling 
on four wheels, were included in s. 17 (1), 
Locomotives Act, 1898, which defines a 
‘wagcn’ as including “any truck, cart, carri- 
age or cther vehicle.” Scrutton, J., as he, 
then was, in his judgment pointed out that 
the words “any truck, cart, carriage or other 
vehicle” would seem to imply that a wagon 
must be constructed to carry something and 
if not so constructed there was support in 
some provisions of the Locomotives Act for 
the contention that it was not a ‘wagon,’ but 
if it were not regarded as a wagon, other 
provisions in the Act for the public safety 
would be inapplicable, and at p. 3914, he 
said: 

“I come to the conclusion that it is not necessary to 
read into the meaning of the word ‘wagon’sany condi- 
tion that the particular structure shall be capable of 
carrying-any load other than itself. I see no reason 
why a heavy superstructure upon wheels should not be 
described as a vehicle.” 


If a steam roller were not included in the 
definition ‘of motor vehicle’ in s. 2, Imperial 
Act, then the provisions of ss. 3, 4 and 5 in 
Part 2 and ss. 16 and 17 in Part 5 of the 
Statute would not apply to it. These sec- 
tions forbid a person under 18 years of age 
from driving a motor vehicle, require the 
driver to stop when directed by a Police 
Officer and others specified so to do, make it 
an offence to drive recklessly, specify the 
tribunal. by which offences are triable and 
the punishment. The Legislature could not 
have intended, for example, to exempt a 
driver of a steam roller from-any penalty, 
although he was guilty of driving to the 
danger of the public or refusing to stop when 
required in the interests of public safety. In 
Dennis v. Leonard (2), an “Austin” motor 
tractor was held to be a vehicle. This is an 
implement upon which the driver rides and 
is used for the purpose of towing or pulling. 
Avory, J., in his judgment at p. 96{ points 
out that it was available for the purpose of 
carrying a person upon it. This must of 
course be the driver. In Taylor v. Goodwing 
(3), a bicycle was held to be a vehicle or 
carriage within -s. 78, Highway Act, 1835, 
which prohibits the furious driving of any 
carriage, and it would seem that in that case. 
the words “carriage” and “vehicle” were 
considered to be correlative teyes. That 
decision was followed in Emperor v. Kikha- 


(2) (1929) 141 L T 94; 28 Cox. C C 621. 
(3) (1879) 40 BD 298;48L J MO 104; 40L T458: 
27 WR 489, ° : 


= Pago of (915) I K. B.—(Ed]. . 


| Page of 141 L. T.—[Ed.] ~ 
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bhai (4). A steam roller is propelled on a 
road by’ mechanical power, it conveys the 
driver, and if he has one, also his assistant. 
Without the former, it could not travel. 


SECRETARY OF STATE (MADR.) 823 
p. 164 said : 


. . s 
“T gee no reason why any special ĉanons of construc 


tion should be applied to any Act of Parliament, and I. 


knew ,of no authority for saying that a taxing *Act is 
td be construed differently from any other Act. «The 


With respect, I agree with the opinion of* ,duty of the Court is, in my opinion, in all eases the 


Serutton, L. J., in Smith and Sons v. Picker- 
` ing (1), that a heavy superstructure upon 
wheels is % vehicle, and it must follow that 
if it propels itself by.mechanical power, it is 
a motor vehicle. Whether a steam roller is 
kept or used by a private person, firm or 
company or by a local authority, there can 
be no difference as toitsnature. I cannot 
think that it was intended by the Legislature 
that a private person who is the owner of a 
steam roller used for road making could 
send it upon a highway to travel in any town 
or other part of the country and the driver 
should npt be liable for the consequences of 
infringements of the provisions in the Act 
enacted for the purpose of public safety. In 
my view, a stéam roller is a motor vehicle 
within the meaning of the definition in s. 2, 
Imperial: Act. It is to be noticed that under 
s. 13 of this Act the Governor in Council by 
order dated November 29, 1916 exemptéd 
road rollers from the operation of Part 3 of 
the Act, which deals with licensing and con- 
trol of motor vehicles. Ifa steam roller is 
not a motor vehicle within the meaning of 
the Act, then it could not be exempted from 
its provisions as they would otherwise be in- 
applicable. ; i 
Section 2 (iii), Local Act ‘expressly pro- 
vides that a “motor vehicle” has the same 
meaning as in the Imperial Act. Itis con- 
tended on behalf of the plaintiff that as the 
object of the Local Act was, as set out in the 
Preamble, to abolish the levy of taxes on 
motor vehicles by local bodies and to provide 
for the levy of a provincial tax, and by_s. 10 
(1), from the proceeds of the tax, the Local 
Govt. shall- pay to each > local body 
such sum as represents the average annual 
income in tolls‘ or taxes theretofore levied, 
that the Local Act was revenue legislation 
and consequently the meaning of “motor 
vehicle” is different to that in the Imperial 
Act, and the legislation being of a revenue 
nature, the same principles of construction 
do not apply. Ide not agree with this con- 
tention. Whilst undoubtedly if a statute 
purports to impose a tax, the intention so to 
do must Beshown by clear and unambiguous 
language, but the same rules of construction 
apply to all statutes. In Att.-General v. 


Carlton Bank (5), Lord Russel, C.. J., at 
(4) 41 B 464; 40 Ind. Cas. 289; 19 Bem. L-R 349; 18 
Cr. L J 641. 
(5) (1899) 2 Q B 158 (164); 68L J Q B 788;81 L T 115; 
47 WR 650; 63 J P 629; 15T L R 380. . 


same, whether the Act eto be construed relates to taxa- 
tion or to any other subject, viz., to give effgct to the 
intention of the Legislature, as that intention is to be 
gathered from the language employed, having regard to 
fhe context in connexion with which it is employed. 
The Court must no doubt ascertain thé subject-métter 
to which the particular tax is by the statuge intended 
to be applied, but when once that is ascertained, it is 
not open to the Court to narrow or whittle down the 
operation of the Act by considerations of hardship or 
business convenience, or the like.” 4 

_ The wording of s.2 of the ‘Local Act, 1s 
Clear and expressive and provides that a 


motor vehicle within that statute shall have 


the same meaning as in the Imperial Act. It . 


must follow, in my opinion, that a motor 
vehicle within the meaning of the Imperial 
Act must also be a motor vehicle within the 
contemplation of the Local Act. It would 
seem that the plaintiff Corporation is im- 
pressed with the position that prior to the 
passing of the Local Act, the Corporation 
was the authority which imposed a tax upon 
motor vehicles and after it came into force it 
was unable to accept the new position that its 
own vehicles were liable to taxation. I hold 
that the plaintiffs steam rollers are motor 
vehicles within- the meaning of s.2 of the 
Local Act and were liable to the taxation 
imposed upon them by the Local Govt. 
In the light of the conclusion to which I have 
arrived, it is not necessary to consider at 
length the arguments which have been ad- 
dressed to me upon the question of interest 
upon the amount of the claim. The learned 
‘Advocate-General conceded.that if the Cor- 
poration succeeded in recovering the sum of 
Rs. 16,170 it would also be entitled to inter- 
est upon that amount from August 14, 1934, 
the date when the demand was made for re- 
payment. I desire merely to express shortly 
that in my view the plaintiff is not entitled 
to interest prior to the above date. The sum 
claimed is not a debt payable by virtue of 
any written instrument at a certain time and 
interest would, therefore, commence to accrue 
from the date when written notice of demand 
was given as provided by” s. 1, Interest Act. 
1839. There will be a decree, therefore, m 
favour of the defendant and for’ the costs. 
(Certificate for Counsel.) | =~ 

T NeD f Order accordingly. 
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PESHAWAR JUDICIAL COMMIS. . 
` SIONER’S COURT E 
“ First Appeal No. 26/10 of 1939 
os December 12, 1940 
* ALMOND, J. C. AND Soort, J. 
B. KALA RAM, S. BHAG SINGH 
—PLAINTIFF—APPELLANT 
i VETSUS ° 
“e FAZAL BARI KHAN AND OTHERS 
$ —ş DEFENDANTS— RESPONDENTS 
. Evidence Act (I of 1872), ss. 32 (5), 35—Entry by 
father in his pocket book regarding birth of his son 
proved to be in his handwriting—Fact that they saw 
his handwriting long ago, whether shakes value of 
their evidence<-Entry in school register regarding 


. age, admissibility of—Minor—Contract—Minor re- 


presenting to be major entering into contract—Con- 
tract, validity of—Whether can be compelled to re- 
fund money received by minor. 

Where entry by father in his pocket book regard- 
ing the births of his, various sons which is relevant 
under the provisions of s. 32 (5) is proved to be in 
his handwriting by witnesses acquainted with his 
handwriting in their official capacity, the fact that 
it is very long time since any of them saw his 
his handwriting would not shake the value of the 
evidence which they have given. . : 

There isa presumption that when the boy is admit- 
ted into the school he was accompanied by some close 
relative of his who must have been aware of his age. 
The entry regarding the age of the boy in the school 
register is, therefere, admissible. 

Where a minor representing to bea major has en- 
tered into a contract, the contract is void and un- 
enforceable against the minor. The minor cannot 
even be compelled to refund the money received by 
him under the contract. 170 Ind. Cas. 934 (4), ap- 
proved, 111 Ind. Cas, 175 (2), dissented from. 


F. A. against-the order and decree of the 


Senior Sub-Judge, Peshawar, dated October 


26, 1938. 
Messrs. L. Ram Labhaya and L. Wazir- 


chand, for the Appellant. 


Mr. Abdul Latif, for the Respondents. 


Almond, J. C. —This is an appeal against 
the order of the Senior Subordinate J udge, 
Peshawar dismissing the plaintiff's suit. The 
plaintiff Kalaram sued the defendant Fazal 
Bari for recovery of Rs. 5,000, principal and 
Rs. 5,000, interest or rent on the basis of 
a mortgage deed executed by Fazal Bari on 
January 5, 1930. The defendant Fazal Bari 
has died during the pendency of this appeal 
and his representatives have been brought 
on the file.. The defence of the defendant 
was that he was a minor at the time of the 
execution of the mortgage deed which, there- 
fore could not be. enforced against him. He 
also denied the execution of the deed. The 
following issues were framed by the trial 
Court : 


“1. Did the defendant execute the mortgage deed in 
question ? 
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. ` 2. If so, was the defendant minor at the time of the 
execution of the deed und is therefore not liable ? 
. 8. Did the defendant pay Rs. 500 on account of 
interest, and if so, what is its effect ? À 
e 4. What is the defendant’s share in the property in 


e suit ? j 


5. To what,relief is the plaintiff entitled ?” 
The trial Court found that the mortgage ' 


. deed had been executed by the defendant, 


that he wasa minor at the time of its execu- 


. tion, that he did not make any false repre- 


sentation as to his age and therefore the 
plaintiff was entitled to no relief. In the 
appeal before us learned Counsel has not 
contested the finding on the question of the 
execution of the document. He has however 
made the following points: 1. That it ig 
not proved that the defendant was a minor 
at the time of the execution of the deed. 2. 
That he did make a false representgtion as 
to his age to the plaintiff, and 3. That if the 
first point is found against him and the 
second in his favour he is entitled to restitu- 
tion of the original sum of Rs. 5,000 
advanced. These are the three points for 
decision in this case. ; 

° As regards the queśtion of the age of the 
defendant the evidence is based entirely on 
entries in certain documents. The first of 
these is made in a pocket book which is said 
to have belonged to the minor’s'father Juma 
Khan who was in service in Baluchistan in 
1912 when the defendant is said to have been 
born. The father is said to have made the 
entries in this book regarding the births of 
his various sons and the birth of the defen- 
dant is shown to have taken place on April 
3, 1912. To prove that this entry which is 
relevant under the provisions of s. 32 (5), 
Evi. Act, was in the handwriting of the 
defendant’s father one witness M. Sadulla 
Jan, a Pleader, was examined at the trial 


.and two others who are senior E. A. Cis in 


Baluchistan were exemined on commission, 
All these three witnesses state that they 
served under the defendant’s father in Balu- 
chistan and thus became acquainted with his 
handwriting in their official capacity. They 
express the opinion that the entry in dispute 
is in the handwriting of Juma Khan. These 
three witnesses are entirely independent and 
there is noreason for doubting the opinion 
which they have expressed. The only cri- 
ticism which learned Counsel for the ‘apypel- 
lant cah make on their evidence ¥that it is 
a very long time since any of them saw the 
-handwriting of Juma Khan, but that would 
not in our opinion shake the value of the 
‘evidence whieh they have given. 
The other piece of documentary evidence 
relates to entries in documents at schools 
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which the defendant attended. He first 


attended the Islamia High School in Pesha-. 


war where he was admittedin 1919 and the 


admission register shows his date of birth as, 


April 3, 1912. He went into the. Edwards 
. High School in 1922 where his-birth was 
again shown as April 3, 1912. An entrance 
form for the school-leaving cextificate was 
sent by the latter school to the Punjab Uni- 
versity and was proved by an official of the 
University. Inthat application the date of 
birth is also given as April 3, 1912. Learned 
Counsel has contended in connection with 
these entries in the school registers which are 
admissible under s.35, Evi. Act; that they 
aan have little value in view ofthe fact that 
we arein the dark as to the persons who 
caused the entries to be made. There is a 
presumption however that when the boy was 
admitted into the school he was accompani- 
ed by some close relative of his who must 
have been aware of his age. All these entries 
in the various documents were made long 
before the present dispute arose and when 
there was no occasion to forge the age of the 
boy. There is also a further entry in the 
service book of the defendant kept by Govt. 
for he entered Govt. service after leaving 
school and his date of birth is also given 
there as April 3, 1912. On these facts we 
agree with the learned trial Judge that the 
defendant was a minor at the time of the 
execution of the document. 

We now turn to the second point, namely, 
whether the defendant made a false repre- 
sentation asto his age atthe time of the exe- 
cution of the document. The document was 
written on January 5, 1930, by Waishnu Das 
a deed-writer. He says that at the time he 
wrote it there was no mention ‘in it of the 
age of the defendant. The document was 
registered on January 8, and bears an in- 
terlineation giving the age of the defendant 
as 22 years. The defendant denies that he 
made this addition with his own hand, 
though he admits that he initialled the ad- 
dition and says that he did so at the instiga- 
tion of his step-brother Mohd. Sadiq, who 
has been traceless for the last five years. 
Lalchand; P. W. No. 5, the broker who ar- 
ranged this contract, says that he was ‘pre- 
sent at the time the deed was registered and 
that the addition regarding the age of the 
defend Ne was made by the defendant in his 
own hand at the instance of the Sub-Regis- 
trar. This witness Lalchand is ‘an indepen- 
dent witness and his evidence appears to us 
to be inaccordance with the ‘probabilities of 
the case. Sub-Registrar before registering a 
document are required to satisfy themselves 
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. that an executant is not’a mihar and it seems 


to have been for this reason that the addition 
was made. The learned trial Judge was of opi- 
nion that as this fact was established, *the 
# plaintiff should therefore have been put on his 
guard as regard the age of the defendant 
and that as he took no steps to inquire about 
the real &geof the defendant, he could not 
have been misled by the statement of the de- 
fendant as to his age. We are of opjpion that 
there wasa definite misrepresentation by the 
defendant as tohisage. He stated that he 
was 22 years old. The plaintiff had no means 
of ascertaining the correctness of this and we 
think that it was on the basis of this repre- 
sentation of the defendant that the money 
was then advanced. . 
There remains the last legal point. Learn- 
ed Counsel concedes that in view of the deci- 
sions of the Judicial Committee of the Privy 
Council in Mohori Bibee v. Dharmodas Ghose 
(1), the contract between the plaintiff and the 
defendant is void and is unenforceable. It 
is also cOnceded that in view of the decisions 
of all the High Courts in India the defendant 
is not estopped from pleading his minority 
under the provisions of s. 115, Evi. Act. He 
contends however that the plaintiff is entitled 
to restitution of the sum of Rs. 5,000 which 
he advanced under this contract. There is a 
violent conflict of opinion on this point be- 
tween the High Courts in India. The case 
on which the appellant relies is a judgment 
of a Full Bench of the Lahore High Court 
in Khan Gul v. Lakha Singh (2). The deci- 
sion in that case was given by a Bench of 
five Judges out of whom four were of opi- 
nion that in circumstances like the present 
case the minor defendant could be compelled 
to restore the money which he received under 
the corftract : one Judge dissented from this 
view and held that the minor could not be 
compelled to restore the money which he had 
received. That judgment was followed by a 
Single Judge of the Calcutta High Court in 
Manmatha Kumar Saha v. Exchange Loan 
Co. Ltd. (3). The opposite view was taken 
by the Allahabad High Court in Ajudhia 
Prasad v. Chandan Lal (4). That case was 
decided by three Judgesewho after consider- 
ing the Lahore case all came to the conclu- 
sion that the minor defendant could not be 
(1) 30 C 539; 30 IA 114; 7C WN 441; 8 Sar. 374; 
5 Bom. L R 421 (P O). - 
(2) A IR 1928 Lah. 609; 111 Ind. Cas. 175;9 L 
701; 30 P L R 60; 10 L L J413 (Œ B). 
(3) A IR 1936 Cal. 567; 165 Ind. Cas. 363;9 R C 
379; 41 CW N 115; L R (1937) 1 Cal. 283. < 
(4) A IR 1937 All. 610; 170 Ind. Cas. 934; (1937) 
AL J 688; 10 RA 195; 1937 AL R 764; ILR (1987) 
All. 860 (F B). 
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compelled to restore money which he had 
received under the contract. The law on the 


* subject has been discussed in extreme detajl 


inal these three judgments and nothing can 
be added to the arguments which have been 
set forth in them. It only temains to be said 
that we Consider that fhe viewof the Allah- 
abad High Court is the correct one.e To hold 
otherwise would, in our opinion, be to evade 
the provisions of the Contract Act as inter- 
preted by the Privy Council in Mohori Bibee 
v. Dhamodas Ghose (1). The following pas- 
sage in the Allahabad case appears to us to 
be particularly pertinent : 

“To pass a decree against a minor enforcing his 
pecuniary liability would while holding that the con- 
tract is voidand-unenforeable, at the same time be 
passing a decree against him on the footing that he had 
entered into the contract and his not ` carried” out its 
terms. Thereis no rule of equity, justice and good 
conscience which entitles a Court to enforce a void con- 


krai of a minor under the cloak of equitable doc- 
rine.” 


There were remarks to a similar effect by 
their Lordships of the Privy Council in the 
Calcutta case referred to. They citéd with 
approval a dictum of Romer, L. J. given in 
an English case to the following effect : 


“The short answer is that aCourt of equity cannot 
say that it is equitable to compel a person to pay any 


moneys in respect of a transaction which as against that. 


person the Legislature has declared to be void.” = 

_ We are therefore of opinion that the de- 
cision of the Court below is correct though 
on different grounds. We accordingly dis- 
= ue appeal with costs. Pleader’s fee 


D. Appeal dismissed. 


. MADRAS HIGH COURT 
Appeals Nos. 146 to 148 of 1939 
_ February 3, 1939 
ABDUR RAHMAN, J. f 
P. L. 5. S. RAMANATHAN CHETTIAR 
AND OTHERS—ÅPPELLANTS 
Versus 


K. M. V. V. KUMARAPPA CHETTIAR— 


ee RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXXII i 
7.7 (l)—Agreement or compromise by guardian on 
behalf of minor withoht leave of Court, whether 
vordable against all parties at minor’s option— 
Guardian agreerng to refer matter in suit to arbitra- 
tion, tf can question legality of reference and award 
in suit andin appeal—Principle and Agent—Power- 
of-attorney—Authority to adjust matters — Whether 
includes power to refer to arbitration. 

If a guardian in spite of the prohibition, contained in 
r. 7) of O. XXXII, Civil P. 4 enters into an agree- 
ment or a compromise on behalf* ofa minor, without 
obtaining leave-of the Court it would be voidable 
against all the parties and presumably not at their 
option but at the optiou of the minor. It is therefore 
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the minor alone who can be held entitled to resile from - 
the agreement or compromise, if he may choose it fit to 
do so, either on attaining majority or even before 
through his next friend or guardian. The sub-cl. (1) 
only contemplates two parties one of which is the minor 
efhd the other persons who have entered into a contract 
with the minor through his guardian. As between 
these two partiés the contract is stated to be voidable 
against them and not at-their option, 3 Ind. Cas. 
213 (9), relied og. [p, 828, col, 1.] 

[Case-law referred to.] : 

Obiter.—The question of legality of reference and that 
of an award can be raised on behalf of the minors by 
the same guardians who had agreed to refer the matter 
to arbitration both in the suit and even in the appeal. 
130 Ind. Cas. 209 (7) and 149 Ind. Cas. 778 (8), not 
approved. [p. 827, col. 2.) 

Vhere a power-of-attorney authorises the agent to 
adjust a matter, the power does not include a power 
to refer the matter to arbitration on the principle under, 
lying the maxim delagata potestas non potest delegari. 


A. against an order of the - Sub-Judge, 
Sivaganga, dated October 16, 1937. ° 

Babu Sitarama Rao and Mr. V. Rama- 
swami Ayyax, for the Appellants. ` 

The Advocate General, Messrs R. Rama- 
murthi Iyer and C. Somasundaram Chet- 
tiar, for the Respondent. 


Judgment.—These appeals’ arise out of 
an order passed by the Subordinate Judge 
of Sivaganga on two applications, one made 
on behalf of the plaintiff and the other on 
behalf of the defendants under O. XXIII, r. 3, 
Civil P. C., with the allegations that the 
parties had referred the matter in suit, 
which was one for dissolution of partnership 
and accounts, to two arbitrations which re- 
sulted in two awards. The earlier which. 
held the plaintiff to be entitled to recover 
Rs. 30,000 was pleaded on behalf of the 
defendants and the later under which the 
defendants were found to be liable to the 
extent of Rs. 52,000 was pleaded by. the 
plaintiff. Since it has been settled by a Full. 
Bench of this Court in Subbaraju v. Ven- 
kataramaraju (1), that where in a suit 
parties have referred their difference to arbi- 
tration without an order of the Court and 
an award is made, a decree in terms of the’ 
award can be passed by the Court under 
O. XXIII, r. 3, Civil P. O., the only question 
for decision in this case is whether the sub- 
ject-matter of the suit had been so adjusted 
between the parties. -It was asserted on 
behalf of the plaintiff that, although the 
matter was referred toa private arbitration 
for the first time in 1935, the a giveri 
by the arbitrators was invalid and as the 
plaintiff was not satisfied with it, the subject- 
matter of the suit along with the question of 
the validity of fhe first award were referred 


(1) 51 M 800; 113 Ind. Cas. 632; A I R 1928 Mad. 
1025; 55M L J 429; 28 L W 321(F B). 
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to a second arbitration by the parties on 
April 2, 1936 and resulted in the award 
Ex. A, under which the plaintiff was entitl- 
ed to get a sum of Rs. 52,000, instead of 
Rs. 30,000 as ordered in the previous arbi» 
tration. It was also alleged that the defend- 
" ants had accepted the later award, signed it 
in token ĝf their acceptance, executed four 
hundis for the amount to whicH the plaintiff 
was found to be entitled by the arbitrators 
and delivered them to the plaintiff. He there- 
fore applied to the Court for the adjustment 
and satisfaction to be recorded and the suit 
to be dismissed. 

Various objections were raised by the 
defendants to this award although the fac- 
fum of reference and the existence of a 
second award were not denied. No evidence 
was however let in on their behalf to: sub- 
stantiate their contentions and the learned 
Counsel for the appellants -has therefore 
confined himself to certain legal objections 
which have to be determined in these ap- 
peals. I might state at once that in view of 
the plaintiff's application, it would be un- 
necessary to consider the award or adjust- 
ment relied upon by the defendants in their 
application (I. A. No. 414 of ~1935) unless I 
come to the conclusion that in view of the 
legal objections stressed on behalf of the 
defendants the second award and satisfac- 
tion urged .on behalf of the plaintiff could 
not be sustained.. If I arrive, on the other 
hand, at a finding that the satisfaction 
pleaded on behalf of the plaintiff was un- 
assailable, the first award or adjustment 
must be taken to have been superseded by 
the later award and satisfaction. 

The first legal objection raised on behalf 
of the defendants is that inasmuch as there 
were minors who were also defendants in 
the suit, the matter in dispute could not 
have been referred to arbitration or com- 
promise under the provisions of O. XXXII, 
T. 7, Civil P. ©., without the leave of the 
Court. There is considerable force in this 
objection so far as it goes. No application 
appears to have been made to the Court in 
which the suit was pending for leave to 
refer the matter to arbitration on behalf of 
the minors. Even after the award was made, 
the guardian ad litem made no application 
tathe Court for granting him leave to com- 
promisé%e matter in suit. In the absence 
of any application for leave, the Court was 
not and could not have been called upon to 
consider whether the compromise was bene- 
ficial to the minors and the compromise 
could not therefore be forced on the minors 
even if the Court happened to consider it'to 
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be beneficial in their inferes}: see Ranga Rao 
v. Rajagopala Raju (2), Gulab Det v. Vaish- 
Motor Co. Etawah (3), Veerappa Chettiar v. 
Veluswami Thevar, 146 Ind. Cas. 707, (4), 
, Hemangini Dasi y. Bhagwati Sundari Dasi 
(5) and In re Birchgll, Wilson v. Birchall (6): 
The learned-Advocate-General who appeared 
for the regpondent did not oppose this con- 
tention seriously, although it was argued by 
him that this objection might not be avail- 
able to the same guardian who had agreed 
to refer the suit to arbitration. He relied on. 
certain observations made in Golnur Bibi 
v. Abdus Samad (T), at p. 645 and Chenna- 
kesavulu v. Veerasami (8), in that connec- 
tion. The case in Chennakesavulu v. Veera- 
sami (8), is by asingle Judge of this Court- 
and simply follows the Calcutta case. The 
learned Judges of the Calcutta High Court 
had held that if some guardians who had 


agreed to, refer the matter to arbitration.. 


subsequently turned round after the award 
was made and wished to appeal against 
the decrge passed in terms of the award, 
they would not be entitled to do so as the 
decree passed on that basis was not void. 
but voidable at the option of the minor and: 
that noother party could call it in question 
except the minor either on attaining majority 
or before then through another next friend. 
The question before me does not relate to: 
. the competency of the appeal. Nor have I 
been called upon in this case to consider the 
validity of the reference made by the guar- 
dian onbehalf of the minors without the 
leave of the Court, as it appears from the 
application presented on behalf of the plaint- 
iff that the matter was referred to arbitra- 
tion only by defendants Nos. 2 and 4 for 
themselves and by defendant No. 2 on behalf 
of defegdant No. 3 as his agent, aud there is no 
reference to the minors either in the appli- 
cation or in the award Ex. A which is on the 
record. If it werenot so, I feel with great 
deference to the learned Judges who decid- 
ed the Calcutta case that the question of 
legality of reference and that of an award 
could be raised on behalf of the minors by 
the same guardians both in the suit and 
even in the appeal: but as there. is no. 
(2) 22 M 378, ° 
(3) 47 A 782; 88 Ind. Cas. 429; A IR 1925 All. 570; 


23 A L J523. 
(4) 146 Ind. Cas. 707; A I R 1933 Rang. 186; 6 R. 


Rang. 120. f 
E 270WN 792; 75 Ind. Cas. 682; A I R 1923 Cal.. 


5. 
(6) (1881) 16 Ch. D 41; 44 L T 113; 29 W-R 27. 
(1958 C 628 (645); 130 Ind. Cas. 209; A I R 1931 Cal. 
211; 35 C W N 238; 57C L J 298. 


(8) 65 M L J755; 149 Ind. Cas. 778; A ITR 1933 Mad.. 
862; 38 L W 927; 6 R M 658. 4 a 
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necessity to decide the point here, ib is un- 
necessary to déxamine the question in any 
detail. In the absence of any reference to 
‘the minors in the award, the lower Court’s 
finding that they (the minors) would be 
‘bound by the award unless they got it set 
aside must be held eto be incorrect and is 
therefore set aside. è 

It has however been contended that in 
view of sub-cl. (2) of O. XXXII, r. 7, which 
declares an agreement of reference and even 
a compromise entered into without the leave 
of the Court not only void as against minors 
but also voidable against all the parties to 
the suit and since the defendants have ex- 
pressed themselves unequivocably by plead- 


. ing the defence that they were not bound 


by the compromise, it should be held to be 
‘wholly ineffectual. Itis quite true that the 
words employed in sub-cl. (2) are capable 
of this construction but the interpretation 
which I have been asked to put on them is, 
‘In my opinion, unreasonable and should not 
‘be-accepted. The whole object of ,enacting 
‘this rule was that a next friend or a guar- 
dian should not enter into any agreement 
in regard to the subject-matter of the suit 
‘or compromise without the leave of the 
‘Court. This Rule is undoubtedly wholesome. 
Sub-cl. (2) was*merely providing the penalty 
‘when the next friend or guardian acted in 
-contravention of the provisions of sub-cl. (1). 
If a guardian did inspite of this prohibi- 
tion, enter into an agreement or a compro- 
mise on behalf of a minor, without obtaining 
such leave they would be voidable against 
‘all the parties and presumably not at their 
option but at the option of the minors. The 
use of the word ‘against’ in this sub-clause 
is important and must not be overlooked. 
It could not have been the intentiqn of the 
-Legislature to have given this option to the 
‘very: persons who may enter into an agree- 
ment or a compromise in contravention of 
the rule with a next friend or a guardian of 
a minor. They must be presumed to have 
knowledge that they were dealing witha 
minor’s guardian who has had no leave from 
the Court and cannot be permitted to take 
advantage of the situation if they find that 
an arbitrator has “gone against them or that 
a compromise appeared subseqently to be 
more detrimental than what they thought 
it would be in the beginning. It is only the 


Minor who is unable: to guard his own in- 


terests and has to depend upon the bona 
fides and vigilance of other persons. 

It is' therefore the minor alone who can 
be held entitled to resile-from the agree- 
‘ment or compromise, if he may choose it 
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fit to doso, either on attaining majority or 
even before through his next friend or guar- 
dian. The sub-cl. (1) only contemplates two 
parties one of which is the minor and the 


.*%other persons who have entered into a gon- 


tract with the minor through his guardian. 
As between these two portiesthe contract 
is stated to be voidable against *them and 
not at their° option. This interpretation can 
be supported by a decision of their Lordships 
of the Privy Council in Jamna Bai v. 
Vasant Rao (9), where a bond executed as a 
part of a compromise of a suit jointly on 
behalf of a minor and by another was held 
to be unenforceable against the minor but 
this fact did not absolve the other executant 
from her obligations under the bond. THe 
agreement of reference or compromise would 
have been in this particular case,voidable 
at the option of the minors if they were 
parties to the agreement but as stated above 
the reference and the compromise were by 
adult defendants alone and the minors were 
no parties to either. There is thus no force 
in the contention that the campromise should 
be held to be of no force against the other 
defendants if it was found to be not binding 


.on the minors.- = 


The second question which has been raised 
by the learned Counsel for the appellant is 
that defendant No. 2 was not authorized on 
behalf of defendant No. 3 to refer the matter 
to arbitration. The plaintiff on the other 
hand placed, his reliance on the power-of- 


-attorney executed by defendant No. 3 in 


favour of defendant No. 2 (Ex. 2). Mr. 
Sitarama Rao contends. however that the 
power-of-attorney has to be construed strictly 


and must be examined with care in order to 


ascertain whether the. act done. by the agent 
was fairly within the scope of his authority. 
This is correct and bearing this rule of con- 


-struction in mind I would have to examine 


the document: A reference to the power-of- 


-attorney shows that defendant No. 3 had 


authorized defendant No. 2 tosettle, liquidate 
or adjust all accounts existing between the 
defendants and any other person. There was 
no power authorizing defendant No. 2 to 
refer the matter to arbitration. Moreover, 
the words used in the power-of-attorney in- 
dicate that authority was heing given to de- 
fendant No. 2to adjust, and the authoyjty 
could not therefore in the abseyee of any 
other words to the contrary in the power-of- 
attorney, be delegated on the principle un- 


(9) 39 M 409; 34 Ind. Cas. 213; 43 I A99; A IR 1916 
PO2; 14 A L J? 534; 18 Bom. L R432; 31 ML J 18; 
3 LW 540; 24 CL J-74;20 ML T 31; (1916) 1 M W N 
452 Œ 0). 
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derlying the naxim delegata potestas non 
potest delegari. It is quite legitimate for 
a principal to expect that if he gives the 
power to an agent to adjust, the agent would 


exercise his own judgment in the matter and * 


“mot agree to be bound by the judgment of 
some-one glse whom the principle did not 
know. The learned Advocate-General how- 
ever urged that the power to adjust express- 
ly granted should include the power to refer. 
to arbitration as it was necessary for accom- 
plishing the object for which the power was 
granted expressly. It was also argued that 
business could--not.be conducted without 
the existence of this power and defendant 
No. 2 should therefore be held to be bound by 
the award. Iam not satisfied in the present 
case that the claim could’not have been ad- 
justed otherwise than by referring the dis- 
pute to arbitration. Nor was I struck by the 
second reason given by the learned Advocate- 
General. I donot agree that the business 
could not have been conducted without the 
existence of this power. I would therefore 
agree with the contention raised by the 
learned Counsel for the appellant that dê- 
fendant No.3 would not, in the circum- 
stances, be bound by the reference to arbitra- 
tion entered into by defendant No. 2 on his 
behalf. ' . . 

The objections raised on behalf of the 
other defendants Nos. 2 and 4 however stand 
on a different footing. They had not only 
referred the matter to arbitration but also 
signed the award in token of acceptance 
and cannot now be permitted to pick holes 
init. The plea of coercion or undue influ- 
ence raised on their behalf was not even 
substantiated by them. It must be remem- 
bered that we are dealing with Nattukottai 
Chetties in this case. The plaintiff is much 
younger iri age than defendant No. 2and it is 
extremely unlikely that he might have been 
able to exercise the pressure on defendants- 
Nos. 2 and 4 which has been imputed to him. 
The allegation that the defendants were not 
capable of understanding the nature of the 
document they were signing is almost in- 
conceivable. Moreover, after the award was 
pronounced by the arbitrator, defendant 
No. 2 executed four huudis for no less than 
a sum of Rs. 52,000 in accordance with their 
decision. and delivered them to the plaintiff. 
They catm®t now be heard to say that the 
reference and the award were invalid and 
not binding on them or that the dispute 
between the parties had not been adjusted. 
The case might’ have presefited some dif- 
ficulty’ if the plaintiff had nobagreed to be 
bound. by the settlement in case defendant 


GANGA PROSAD.SINGH V. EMPEROR (CAL.) 


829 


No. 3 was not found to havg authorized de- 
fendant No. 2, as held by me already to refer 
the’ matter to arbitration; but since he had 
accepted the hundis’ executed by defendant 
- No. 2 in full satisfaction of his claim*it may 
be taken that he hoped to be able to recover: 
the amount due from @efendant No.°2,° The 
learned e\dvocate-General also indicated 
during his arguments that even if I camg to 
an adverse finding in regard to his conten-. 
tion about defendant No. 3, his cliênt would 
nevertheless be ‘willing to press his applica- 
tion for adjustment and satisfaction to be 
_recorded and the suit dismissed in conse- 
quence.. : | 
I have already held that the later award. 
has not been shown to be. invalid and is, 
binding on defendants Nos. 2 and 4. More- 
over, it was not only accepted by them but 
in pursuance of it four hundis were executed: 
and delivered by defendant No. 2 to the 
. plaintiff. It has thus passed beyond the. 
domain of an award. The first award which 
formed she subject of. the application pre~ 
sented by the defendants need not therefore 
be considered and must be found to have 
been superseded. The suit for dissolution 
and accounts must for the above reasons be. 
held to have been satisfied. The result is. 
that these appeals must be dismissed. But 
in view of the fact that the lower Court’s. 
finding in regard to the minors andin regard 
to defendant No. 3 has not been upheld, 
the proper. order in regard to costs appears. 
to be that the parties should bear their own. 
in this Court. 
N.-D. i Appeals dismissed, 


. CALCUTTA HIGH COURT 
Criminal Revision Petition No. 779. 
of 1940 dia 
“November 22, 1940 
f HENDERSON AND SEN, JJ. - 
GANGA PROSAD SINGH—AccUsED— 
PETITIONER ` 
- T  VETSUS.. na ; 
TEMPEROR-—OPPOSITE PARTY 
Criminal Procedure -Code (Act.V of 1898), s. 476— 


Magistrate trying case issuitg warrants for arrest— 
Constable entrusted for their. execution giving false 


information of certain offence for explaining his- 


failure to execute them—Ojfence committed by con-- 
stable—Complaint under s.476, if necessary. 


Magistrate who was actually trying a certain casé- 


issued warrants for arrest, which were made over to 
a constable for execution. 


mitted an offence under s: 228-B, I. 


Held, that the constable committed an offance under- 
s.. 211, I. P. G., in a transaction, which arose.out of the- 


As an explanation of-his- 

failure to make any arrest the constable gave false: 

information in the teana. that certain persons had com+- 
wa : 


e 
830 
execution of those warrants. The offence was commit- 


ted in relation.of those proceedings and consequently 
-complaipt was necessary under s, 476, Criminal P. C. 


Mt. Sudhansu Sekhar Mukherji, for the 
Petitioner. amen 
Mr. Hamidul Huq, dor the Crown. 


Henderson, J.—This isa rule cafling upon 
the-District Magistrate of Birbhum to show 
‘cause why the conviction of the petitioner 
under s. 211, I. P. C., should not be set aside. 
The rule wasissued on grounds Nos. 1 and 5 
attached to the petition. The petitioner is a 
constable. He was entrusted with the execu- 
‘tion of two warrants which had been issued 
‘against two witnesses in a certain criminal 
case. He failed to execute the warrants. 
He appeared at .the thana and gave an 
‘information to the effect that five persons 
‘had rescued one of these men and committed 
an offence under s. 225.B, I. P. C. There 
was an investigation. No charge-sheet was 
:submitted as the Police came to the conclusion 
that the case was a doubtful onè. The 
Magistrate did not pursue the matter any 
further and discharged the accused persons. 
‘One of those accused persons then instituted 
‘the present case under s. 211 against the 
petitioner. The first ground raises the ques- 
tion of the jurisdiction of the Magistrate to 
take cognizance of the case at all. Thecon- 
‘tention made by Mr. Mukherjiin support 
-of the rule is that a complaint was necessary 
“under s. 476, Criminal P. ©. In order to 
determine the question we shall have to con- 
‘sider the meaning to be attached to the 
words “when ‘such offence is alleged to have 


‘been committed in relation to any proceeding- 


in any Court.” It may be noted that the 
‘information given by the petitioner if false 
amounted to offences both under ss. 182 and 
211, I. P. ©. 

It will be necessary for us to consider this 
point with regard ‘to both the proceedings 
‘started by the petitioner and the proceed- 
‘Ings in course of which the warrants were 
issued. I shall deal with the former first. 
‘There has been some difference of judicial 
opinion on this-point. There can be no ques- 
tion that the information given by the peti- 
tioner led to proceedings of some sort before 
the Magistrate. In fact that. result was 
bound ‘to happen. For instance, the infor- 
mation was the foundation of a certain case 
which was entered as No. 314 of 1939 in the 
general register. In thé course of those pro- 
ceedings, the Magistrate passed orders for 
bail and. finally an order of discharge. It 
was of course open to him to call for a charge 
cheet. On the other hand, at the time the 
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offence was committed undoubtedly there 
was no. case pending at all. It is not neces- 
sary for us now to express our own opinion 
on this matter. So far as this Court is con- 
‘cerned that point is concluded against the 
petitioner. .I need only refer to two cases, 
Haibat Khan v. Emperor (1) and Tayabulla `. 
v. Emperor,(2). We are bound’to follow 
those decisions unless we are prepared te 
refer the matter to a Full Bench. 

In our opinion, however, the present matter 
can be disposed of in connexion with the 
other case. Warrants for arrest had been 
issued by the Magistrate who was actually 
trying that case. Those warrants were made 
over to the petitioner for execution. It wag 
as an explanation of his failure to make any 
arrest that he gave the information in the 
thana. If that case had not been on the 
Magistrate’s file, it would have been quite 
impossible for the petitioner to commit this 
particular offence. He actually committed 
it in a transaction which arose out of the 
execution of those warrants. In these cir- 
cumstances it seems impossible for us to 
say that the offence was not committed in 
relation to those proceedings. In this view 
it is not necessary to consider the second 
ground which really raises a question whe: 
ther the appeal ought to be re-heard. We. 
accordingly make the Rule absolute. The 
conviction and sentence are set aside and 
the petitioner is discharged from his bail. . 
It will of course be open to the Magistrate 
concerned to take any proceedings if he . 
thinks it desirable to do so. 


Sen, J.—I agree. 
S. Rule made absolute. ` 


A 


(1) 33 C 30; 3 Cr. L J 125; 10 C W N 30. 
(2) 43 C1152; 36 Ind. Cas, 845; A I R1917 Cal. 
593; 18 Cr. L J13;24 C LJ 134; 200 W N 1265. 
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MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 990 
of 1940 
April 2, 1940 
LEACH, C. J. AND KRISHNASWAMI 
AYYANGAR, d. : 
Sri KALLALAGAR DEVASTHANAM, 
MADURA—PETITIONER ° 
versus “f° . 
DISTRICT COLLECTOR, MADURA— 
- RESPONDENT 
Madras Hindu Religious Endowments Act (II of 
1927), ss. 44-B (2) @) and (2) (d) (i)—Dismissal of appli- 
cation for resumption of temple inam, by Collector— 
Appeal lies to District Collector who can confirm 
order or cancel tt and grant appropriate relief. 
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The words ‘‘may...pass an order confirming, modi- 
fying or cancelling the order of the Collector” in s. 44-B 
(2) (d) (4) Mad. Hindu Religious Endowment Act, are 
not intended to be confined to an order of resumption. 
-An unqualified right of appeal is given, and if the 
Collector passes an order dismissing an application fore 


resumption of atemple inam under s. 44-B (2)(a)an ° 


appeal lies under s. 44-B (2) (d) (4) to the District Col- 
` lector who can confirm it or cancel it and he has the 
power to gsant appropriate relief. Venkatasami v. 
Stridavama (1), relied on 194 Ind. Caa 809 (2), dis- 
tinguished. 

Messrs. V. V. Chowdhary, Sheshachal- 
apathy, N. Koteeswara Rao and A. Ven- 
katasami, for the Petitioner. 


Mr. T. Krishna Row, for Govt. Pleader, 
for the Respondent. 


e Leach, C. J.—The petitioner is the trus- 
tee of the Sri Kallalagar Devasthanam, 
Madura. He applied tothe Revenue Divi- 
‘sional Officer, Melur, for orders under 
s. 44-B, Madras Hindu Religious Endow- 
ments Act, 1926, directing the resumption 
of certain service inams granted by the 
temple. The Revenue Divisional Officer 
rejected the applications and the petitioner 
then filed appeals to the Collector of Madum 
who held that there was no right of appeal 
and consequently passed an order dismiss- 
ing them all. The petitioner has now asked 
this Court to quash the order of the Collec- 
tor and to direct him to hear the appeals. 
Section 44-B (2) (a), Madras Hindu Re- 
ligious Endowments Act, states that the 
Collector may resume the whole or any part 
of aninam granted for the performance of 
a charity or service connected with a math 
or temple on one or more of the following 
grounds: (i) That the holder of the inam 
has made an exchange, gift, sale or mort- 
gage of itor any portion of it or has granted 
a lease for aterm exceeding five years; or 
(ii) that the holder of the iam has failed 
to perform or make the ‘necessary arrange- 
ments for performing in accordance with 
the custom or usage of the math or temple 
the charity or service for performing which 
the inam had been made; or (iii) that the 
math or temple has ceased to exist or the 
charity or service in question has become 
impossible of performance. The allegation 
of the petitioner. was that the holders of 
the inams had failed to perform the services 
required of them. Clause (d) (i) of sub-s. (2) 
says thang party aggrieved by an order of 
the Collector under cl. (a) may appeal to 
the District Collector who may-after giving 
notice to the parties concerned and after 
holding such inquiry as.may be prescribed 
pass an order confirming, modifying or can- 
celling the order of the Collector. In dis- 
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missing the appeals the District Collector 


‘gave no-reasons for holding” that there. was 


no right of appeal in these cases, but it 
must be assumed that in his opinion-there 
could only be an appeal under the-section 
from an order of resumption. 

If the orders of tke Revenue Divisional 
Officer djsmissirig the applications were 
orders under cl. 2 (a) of s. 44-B appeals do 
lie. In Venkatasami-v. Stridavamma (1) a 
Full Bench of this Court held that®an order 
rejecting an application for the appointment 
of a Receiver was an order passed under 
s. 503, Civil P. C., 1882, and was appealable 
under s. 588, cl. 24 of that Code. While the 
Code expressly provided for an appeal against 
an order appointing a Receiver nothing was 
sald about an appeal from an order refusing 
to appoint one. The corresponding provi- 
sion of the present Code to s. 503 is 
O. XL, r. 1, and s. 588 (24) is now embodied 
in O. XLIII, r.1(s). The decision of the 
Full Bench was that a negative order was 
just as much within the section as an affirma- 
tive order and unless there is something in 
s. 44-B, Mad. Hindu Religious Endowments 
Act, 1926, which prevents its application, the 
same principle must be applied here. [can 


‘see nothing in the section which prevents the 


application of the principle. In my opinion, 
the words “may...pass an order confirming, 
modifying or cancelling the order of the Col. 
lector” are not intended to be confined to an 


order of resumption. An unqualified right of 


appeal is given, and if the Collector passes 
an order dismissing an application the Dis- 
trict Collector can confirm it or cancel it 
and as he has the power to cancel-an order 
refusing to resume an inam, it must follow 
that he has the power to grant appropriate 
relief. , 

For the respondent, the recent decision in 
Application No. 229 of 1937 Pichu Iyengar 
v. Ramanuja Jeer Swamigal (2) has been 
relied on. In that case my learned brother 
and I held that a suit did not lie to set 
aside an order of the Hindu Religious Endow- 
ments Board refusing to settle a scheme for 
the administration of the endowments of a 
temple under s. 63 of the Act. There is 
nothing in common between s. 63 ands. 44-B. 
Sub-section (1) of s. 63 empowers the Board 
to settle a scheme after inquiring into the 
question whether a scheme is necessary. 
Sub-section (3) gives the Board power to 
modify or cancel-a-scheme- which-it -has-settl - 


(1) 10 Mad. 179 (F B) 

(2) AI R 1940 Mad. 756; 194 Ind. Cas, 809; (1940) 
1M L J 882; 51 L W 727; (1940) M W N- 575; IL B 
(1940) Mad. 901; 14 R M 84. EF 
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ed and sub-s. (4) gives the right to an 
interested party to institute a suit in the 
Court to modify or set aside an order of the 
Board modifying or cancelling a scheme. 
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having an interest. Before making an order 
of resumption the Collector ‘has to satisfy 
himself that one or more of the grounds men- 


‘tioned in sub-s. 2 (a) are proved to exist. If 


Before the Board can modify or cancel there eno such proof-is forthcoming, he cannot make 


must, of course, be a scheme and the right” 


of suit only arises when the Board has decided 
to modify or cancel a scheme which it has 
settled under sub-s. (1). The wording of 
s. “63 makes it quite clear that the power 
of settlimg a scheme in the first instance 
vests exclusively in the Board which may 
refuse to exercise the power. The right of 
suit is given in order to provide a safeguard 
against improper modification or cancellation 
of ascheme already settled by the Board. 
The.decision in Application No. 229 of 1937 
Pichu Iyengar v. Ramanuja Jee Swamigal 
(2) did not turn on the question whether an 


“ order ofthe Board refusing to settle a scheme 


under stib-s. (1) was an order under that 
sub-section. That question did not really 
arise. The question was with regard to.the 
interpretation of sub-ss. 3 and 4 and it was 
“held that they only gave a right of suit 
‘in a case where the Board has modified or 
cancelled an existing scheme Holding as 
I do that the principle in Venkatasami v. 
Stridavamma (1)-is applicable to s. 44-B it, 
follows that I am of opinion that the Collector 
‘of Madura, ought to have heard the appeals 
and not have dismissed them on the ground 
‘that he had no jurisdiction to entertain 
them. His order should be quashed and he 
should be directed to hear and decide the 
cases according to law. I consider that the 
petitioner is also entitled to his costs. 
Krishnaswami Ayyangar, J.—I concur. 
At first sight it might seem that we are 
here accepting a construction of the .words 
“an order... under cl. (a)” occurring: in 
s. 44-B (2) (d) (îi), different to that which 
we adopted in Application No. 229 of 1937 
Pichu Iyengar v. Ramanuja Jee Swamigal 


(2). In that case the Court distinguished the * 


decision of the Full Bench in Venkatasami 
y. Stridavamma (1) and held in spite of the 
similarity of the language, that the same, 
or practically the same, words in s. 63 (4) 
should receive a different interpretation on 
account of the sptcial considerations which 
we held were applicable in the context. 
As in s. 63 so ins. 44-B (2) the character 
of the order which the section authorizes the 
Collector to make is positive, that is to make 
an order resuming the whole or any part 
of an inam of the nature specified in cl. (1). 
That order he may make,on his own motion 
or on the application of the trustee, the 
Committee, the Board or any. other person 


the order, and must dismiss the application. 
The power to dismiss is self-evident, though 


not expressly mentioned. Clause db) makes 


it obligatory on the Collector to give notice 
of the inquiry-to the trustee, the Committee, 


‘or the Board, and also to the inamdar con- 


cerned. It is somewhat curious that among 
the persons to whom notice is to go, mention 
is not made of an applicant whose right to 
apply is derived from his interest in the 
math or temple only. It is difficult to im- 
agine that having taken the trouble to move 
the Collector he isto drop out and take no 
part in the inquiry which he himself set on 
foot. Clause (d) provides a right Ùf appeal 
to any, that is every party, aggrieved by 
the order of the Collector under cl. (a).. It 
is plain, that a party may be aggrieved as 
much by a negative as by a positive order, 
and unless there is good reason to the 
gontrary, express or implied, both kinds of 


orders would be comprehended by the word 


Sunder.’ 

An applicant under s. 44-B comes for- 
ward with the case that an inam is being 
enjoyed by a person whose title to it has 
become extinguished. If aù order of re- 
sumption is made, the inamdar may feel 
aggrieved by the order. On the contrary, if 
the inquiry results in a negative order, the 
applicant, or any of the persons specified in 
the section, or to whom notice has gone 
may be dissatisfied with the order, or in 
other words may be an aggrieved party, and 
to him a right of appeal is expressly given, 
I find no difficulty in holding that the -Dis- 
trict Collector is empowered by cl. (d) (i) 
to make the order of resumption in a case 
where the Collector refuses to make it in 
the first instance. Not only are the words 
“confirming, modifying or cancelling” in 
the clause under consideration, of sufficient 
amplitude, but it is an ordinary incident of 
the powers of an appellate tribunal to make 
the order which. the tribunal of first in- 
stance failed to make. I agree that this 
case is not governed by the decision in 
Application No. 229 of 1937 Pichu Iyengar 
v. Ramanuja Jeer Swamigal (2 Lyyaich really 
proceeded on special grounds, wfich find no 
place in the present case. Memo of costs. 
will follow. f 2 


N.-S. _ Order quashed, - 
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. SIND CHIEF COURT :. 
Criminal, Reference No. 210 of 1940 


October 1, 1940 


Davis, ©. J. AND, TYABJI, J. ~ 0 


EMPEROR—PRrosscuror ' 
versus j 


AHMED HAJI SIDIK— Accusep 

Criminal Procedure Code (Act V of 1898), s. 562— 
Discretion, to: be used in applying s. 562—Cattle- 
lifting by young accused acting like practised thief— 
Pacts that he is young, is prepared to give sureties 
and has no previous conviction, are not suficient for 
application of s. 562. me, e 

ection 562, Criminal P. C., must be applied with 
discretion, for otherwise, rather than preventing the 
manufacture of criminals, it may assist in ` their 
manufacture, for it may become known ‘that first 
offences even of cattle-lifting can be committed with 
impunity. 

Where ina case of cattle-lifting the evidence clear- 
ly shows the guilt of the accused and also shows the 
hand of a® practised thief rather than the ‘apprentice 
hand of a first offender, the fact that hé was pre- 
pared to give sureties combined with his young age 
and the fact that he had no previous conviction are 
not suffic vient to justify the application of 8. 562, Cri- 


minal-P;- 


Ci*Ref. made by the District Magistrate, 


‘Karachi, dated July 12, 1940. 


Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. 


Mr. A. I. Kazi, for the Accused. | 


Davis, C. J.—Notice was issued upon 
one Ahmed, son of Haji Sidik, to show cause 
why a sentence of substantive imprisonment 
should not be passed upon him for an offence 
of cattle-lifting of which he has been con- 
victed and for which he was bound Over by 
the Subordinate Judge and First Class 
Magistrate, Tatta, (Mr. Dinalshah) under 
s. 562, Criminal P. C., onthe ground of his 
age and antecedents. Presumably, by “ante- 
cedents” the Magistrate referred to the fact 
that this accused has had no previous convic- 
tion, because we can find nothing :else in 
his favour, and we do not think that this 
Magistrate has dealt with this aspect of the 
matter with sufficient care or has put upon 
the record the special circumstances which 
in a’case of cattle-lifting, we think, should 
exist, before s. 562, Criminal P. C., is applied. 
Section 562, Criminal P. C. must be applied 
with discretion, for otherwise, rather than 
preventing the manufacture of criminals, it 
may assigt in their manufacture, for it may 
Dene Na that -first offences even of 
cattle-lifting can he committed with impu- 
nity. The accused has only got. to plead 
youth, produce sureties, show „that he has 
no previous conviction for the “sureties to be 
accepted, and the fact that in this case the 
accused in his statement so promptly: offered 
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‘sureties seems to suggest that he was ‘given 
a hint that if he pleaded guilty he would be 
beund over.” “a 
The evidence;- however, on the “ récord 
clearly shows theeguilt of the accused and 
would seem to show the hand of a practised 
thief rather than the apprentice hand -of a 
first offender. A bullock was stolen while,the 
owner was away for his mornin prayers, 
and the bullock was traced to a hi ng place 
in the jungle. ‘The accused, however, could 
not be traced and so the tracking party lay 
in wait in ambush until the accused returned 
‘to lead the bullock away which he did at 
„about sunset. Even then he escaped though 
‘the- bullock was recovered and restored to 
its owner. “We should have thought that 


upon these circumstances of the case, the. 


‘Magistrate would have enquired more care- 
fully into what he. describes as the “ante- 
cedents” of the accused: he would have 
-ascertained from the accused why he com- 
mitted {his offence, what work he wasen- 
gaged upon, what temptation was placed in 
his way, who was his father, what chance 
theré was, if leniency was shown, for his 
leading a life free from crime. Nothing of 
of the ac- 
„cused and the statement. that he was pre- 
pared to give sureties combined with his age 
and the fact that he had no previous con- 
viction were sufficient in-the opinion of the 
Magistrate to justify the application of s. 562, 
-Criminal P. C. 

We do not think that these circumstances 
were sufficient to justify the application of 
s. 562, Criminal P. ©. We consider that the 
accused acted in the’ manner of a practised 

thief, and that the Magistrate should not 
have dealt with this serious offence of cattle 
lifting in this particular fashion. The learn- 
ed Advocate for the -accused argues that he 
has already been in prison for a certain 
period of time. It is true he was imprison- 
ed on September 3, but that is not long 
‘enough for prison to exercise its discipli- 
“nary and deterrent effect,-' We have not only 
to think of the accused himself in this case, 
and-the effect of the sentence upon him, but 
the necessity of a deterrent effect upon -bim 
and upon others as well. We do not think 
the fact that he was bound over would deter 
him or others from committing such a seri- 
ous offence in future. With a certain amount 
of hesitation however we are prepared to 
limit the sentence of imprisonment which we 
consider necessary 40 pass upon: him to six 
months. We therefore set aside the order of 
the Magistrate under s. 562, Criminal P. ©., 
and sentence the accused for this offence of 
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which he has beén rightly convicted to six 
. months’ rigorous imprisonment. 3 
s. o’ f Order set asides 


` 
MADRAS HIGH COURT : 
Letters Patent Appeal No. 96 Sf 1938 
° November 29, 1939 
Laon, C. J. AND KRISHNASWAMI 
AYYANGAR, J. 
CHERUTTY AND ANOTHER—ÅPPELLANTS 
' versus i 
NAGAMPARAMBIL RAVU AND OTHERS— 
_ RESPONDENTS i 

' Hindu Law—Maintenance—Co-parcener—Minor co- 
‘parcener, if can sue for maintenance without asking 
for partition — Daughter, if can sue manager for 
maintenance. i 

Since a major co-parcener is entitled to sue for main- 
“tenance the right cannot be denied to a minor co- 
parcener and ifhe does happen to sue for maintenance 
-he need not couple with the prayer for that relief a 
prayer for partition. 47 Ind. Cas. 354 (2) and 134 Ind. 
Cas. 1084 (3), followed. Narainbhai_ Vaghibat v. 
Ranchod Premchand (8), approved, Hinfnat Singh 
Bechar Singh v. Ganpat Singh (4), Ramchandra Sakha- 
ram v. Sakharam Gopal Vagh (5) and 64 Ind. Cas..568 
(6), not approved. 185 Ind. Cas. 26, Reversed. [p. 836, 
col. 1.) ‘ 

Under the Hindu Law a daughter is entitled to main- 
-tain a suit for maintenance and consequently can sue the 
-manager. Her right is not restricted by proceeding 
against her ownfather. The personal liability of the 
father furnishes an additional ground of claim over and 
above the liability of the family property. The former 
alonecan be said to be enforceable against the father 
and his separate property. The latter gives riseto a 
right enforceable against the joint family as a whole. 
185 Ind. Cas. 26,Reversed., {p. 839, col. 1.) 

L. P. A. against the judgment of Wads- 


worth, J., reported in 185 Ind. Cas. 26. 


Mr. K. P. Ramakrishna Ayyar, for the 
Appellants. 

Mr. K. Subramaniam, 
dents. 


Leach, C. J.—This Letters Patent Appeal 
arises out of a suit filed in the Court of the 
‘District Munsif of Vayitri by the appellants 
and their parents for a decree for main- 
tenance. Appellant No. 1 is the son and ap- 
pellant No. 2 isthe daughter of one Nagam- 
parambil Imbichutty and his wife Kalyani. 
Both the appellants are minors. The parents 
and their two children constitute one of two 
branches of an undivided Hindu family of 
“which respondent No. 1 is the manager. The 
respondents represent the other branch and 
were all made defendants. The District 
‘Munsif held that the parents of the appel- 
lants were not entitled under the’ Hindu 
Law to maintain a suit fôr maintenance, but 
that the appellants were, and granted them 
a decree, The respondents appealed to the 


for the Respon- 
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Subordinate Judge of South Malabar, who 
gave judgment in their favour. The appel- 
lants then appealed to this Court. The 
~2ppeal was heard by Wadsworth, J., who 


e concurred in the decision of the Subordinate 


Judge. The appellants’ parents accepted © 
the decision of the District Munsif and there- . 
fore are not,parties to this appeal. The par- 
ties are Tiyyasof South Malabar and it is 
common ground that the questions arising 
in the appeal have to be decided according 
to the ordinary rules of Hindu Law. Wads- 
worth, J. was of the opinion that-a major ‘co- 
parcener can never sue for maintenance. 
When maintenance is denied him his only 
remedy, he said, is to sue for partition. With 
regard to a minor co-parcener the learned 
-Judge was of the opinion that a suit for 
maintenance might be filed, provided that 
he asked in the alternative for a decree. for 
partition. It wasfor the Court to decide 
whether the appropriate relief was a decree 
for maintenance or a decree for partition. 
The learned Judge considered that the 
daughter of a co-parcener, like’ her father, 
can never maintain a suit for maintenance 


- against the manager of the family. He said 


that her only remedy is to bring a suit. 
against her father and claim maintenance 
out of his properties, jomt and separate. 
Having obtained a decree she would be ina 
position to sell her father’s share in the joint. 
family estate in execution proceedings. 

.I find myself unable to concur in any of 
the conclusions of the learned Judge. It is 
true that there are statements in the latest 
edition of Mayne’s “Hiudu Law and Usage,” 
10th Edn., p. 825, and in Mullah’s “Prin- 
ciples of Hindu Law,” 8th Edn., p. 582, 
which support the learned Judge in his opi- 
nion that a major co-parcener cannot sue for 
maintenance, but they are based on certain 
observations of the Bombay High Court 
to me to run contrary to 
decisions of the Privy Council. In passing I 
may mention that Varadachariar and Moc- 
kett, JJ. in Subbayya Thevar v. Sivagnana 
Marudappa Pandian (1), observed it was 
doubtful whether an adult son could main- 
tain a suit for maintenance against his 
father when he could sue for partition, but. 
they gave no reasons forthe expression of 
doubt and presumably it was based ondhe 
Bombay cases. Every member 0t4n undivid- 
ed Hindu family is entitled to be maintained 
out of the family estate. In Venkata Mahi- 
pati Gangadara Rama Rao v. Rajah of 

(1)T LR (1987) Mad. 42; 167 Ind. Cas.92; AI R 


1936 Mad. 828; 71 M L J 568; 441 W 433; (1936) MW 
N 1034;9 RM 419, | ae 
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Pithapur (2), (known as the Second Pitha- 
pur case), (2), Lord Dunedin, in delivering 
the judgment of the Board, dealt with the 
question of the right of a co-parcener to be . 
maintained out of the common property. 
, After pointing out that- it was aimitted on 
both sides of the bar, i : 

“that in an ordinary joint family ruled ‘by the Mitak- 
shara law the junior members, down to three genera- 
tions from the head of the family, have a co-parcenary . 
interest accruing by birth in the ancestral property, 
that this co-parcenary interest carries with it the in- 
choate right to raise an action of partition, and that 
until partition is de facto accomplished these same per- 
sons have a right to maintenance.”’ 

Lord Dunedin went on to say : 

“It seems clear that this right is an inherent quality 
əf the right of co-parcenary, that is of common proper- 
ty. The individual enjoyment of the common proper- 
ty being ousted’ by the management of the head 
of the - family, they have a right till they exer- 
cise their right to divide to be maintained out of the 
property which is common to them who are excluded 
from the management and to the head of the family 
who is invested with the management, ” A 

The right to maintenance out of joint 
family property was dealt with again by the 
Privy Council in Vellaiyappa Chetti p 
Natarajan (3), The question there was 
-whether an illegitimate son of a Sudra was 
entitled as a member of the family to main- 
tenance out of the joint family property in 
the hands of the collaterals with whom his 
father was joint. Sir Dinshaw Mullah in 
delivering the judgment of the Board point- 
ed out :. ya KN 

- “That the illegitimate son of a Sudra by a continu- 
ous concubine is a member of the family ; that the share 
of inheritance given to him is not merely in lieu of 
maintenance, but in recognition of his status as a son; 
and that where the father has left no separate property 
and no legitimate son but was joint with his collaterals, 
the illegitimate son is not entitled to demand a parti- 
tion of the joint family property in their hands, but he 
is entitled as a member of the family to maintenance out 
of that property.” i 

It is here emphasized that the share of 
inheritance, is not given in substitution of a 
right to maintenance. As there is a right toe 
maintenance there must be an appropriate 
remedy when that right is denied. To say 
that the member of a joint family to whom 
maintenance has been denied shall cause the 
family to be divided and the family estate 
partitioned or go without anything is not 
providing an appropriate remedy for the in- 
justice done to him. He may not. want to 
haxe the family divided and it may be 

(2) 41 MTA Ind. Cas. 354; A IR 1918 P C 81; 45 
IA 148; 35MLJ 392; 24 ML T 276; 16 A LJ 833; 
28 CL J 428;5P L W 267; 20 Bom. L R 1056; (1918) 
M WN 922? C). 

(3) 55 M 1; 134 Ind. Cas: 1084; 8 O W’ N 1039; (1931) 
M W N 848; 35 C W N 1278; AI R 1981 PO 294; 61M 
L J 522; 34 L W 589; ‘33 Bom. LR 1526; Ind. Rul. 


(1932) P C 12; (1931) A L J` 1128; 58 I A 402;55CLJI - 


451 (P ©). 
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against his interest to have tHe family estate 
partitioned. In view of the fact that Wads- 
worth, J. relied on the statements in Mayne 


‘and Mullah based on the Bombay decisions, 


it is necessary thatI should refer to them. 


. The cases are, Himmat Singh Becha'r Singh 


v. Ganapet Singh (4), Ramchandra Sakha- 
ram v. Sakharam Gopal Vagh (5) and 
Bhupal v. Tavanappa (6). In Himmat Singh 
Bechar Singh v. Gangpat Singh (8), West- 
Topp, C. J. and Kemball, J. held that a suit 
for maintenance out of the ancestral estate- 
by a Hindu son lies against his father when 
the estate is impartible. The Court did not 
decide the question of the right of a son to 
maintenance when he was in a position to 
sue for partition. The foot note to the report 
however shows that in an earlier case West-. 
Topp, C. J., and Melvill, J. had decided that 
a suit by one co-parcener against the other 
co-parceners for maintenance when the estate 
was impartible was unsustainable, 

“unless jndeed he were illegitimate, deformed, or 
idiotic, or suffering from other disability to inherit, 
in. which case he would not be a parcener entitled to an 


equal.share with the other members of the family, but 
only å person entitled to maintenance.” 


It is quite clear from this observation 
that the opinion of the Bombay High Court. 
was that the.right to maintenance was in lieu 
of a right to share in the estate, but I am 
not aware that this opinion has been accepted 
by any other High Court and it appears to 
me that it is opposed to the principle which 
the judgments of the Privy Council in the 
Second Pithapur case (2) and in Vellaiyappa 
Chetty v. Natarajan (3), have established. 
In Ramchandra Sakharam v. Sakharam 
Gopal-Vagh (5), Pinhey, J. regretted that the 
judgment in Himmat Singh Bechar Singh v. 
Ganpat Singh (4), allowed a member of a 
family owning an impartible estate to sue 
for maintenance, but the decision in that case 
was eventually accepted. The case in Bhupal 
v. Tavanappa (6), had reference to a family 
owning a partible estate. The plaintiff was 
a minor member of the family, but his 
father was alive and, therefore, under the 
Hindu Law as administered in the Bombay 
Presidency he could not file a suit for parti- 
tion without the consent of his father.- It 
was held that in such circumstances he 
was entitled to sue for maintenance because 
he'was in the same position as if the. estate 
were impartible. As the Bombay decisions 
proceed on the basis that the right. to main- 
tenance is given in lieu of a right to share— 


(5) 2 B 346, 
(6) 46 B 435; 64 Ind. Oas., 


568; AI R1922. Bom. 292; 
93 Bom. L R 1236. h 
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a position whith hgs never been accepted 
in the Presidency—they cannot be accepted 
as correctly stating the law in Madras. , 

‘If a major co-parcener is entitled to sue 
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hear and dispose of according to law the 
appellant’s appeal from the judgment of the 
District Munsif, but as their parents did 
not appeal from the judgment of the Dis- 


for mdéintenance and“I hold that he is, the-*trict Munsif the suit will stand dismissed so 


right cannot be denied t6 a minor co-parce- 

ner and there appears to me to be no sup- 

port at all for the view that $f he does 

happen to sue for maintenance he must- 
couple with the prayer for that relief a 

prayer for partition. Whe statement that a 

daughter cannot sue the manager of the 

family, but must proceed against her own . 
father, is also unsupported by authority. On 

the contrary there is the Full Bench decision 

of this Court in Chedalavada Subbayya v. 

Chedalavada Ananda Ramayya (7), which 

shows that she is entitled to maintain a 

suit for her maintenance. 1t was there held 

that the right of a daughter to her marriage 

expenses and maintenance was based on 
her right to or interest in the joint family 

property, and not based on the natural ob- 

ligation of a father to maintain his *children. 

The contention that the liability of the 

joint family during the father's lifetime 

was only based on the father’s obligation to 

maintain and bear the marriage expenses 

of his daughters, and the obligation fell upon 

the joint family through him, was rejected. 

Ramesam, J. said: ` 

“So far as the joint family property is concerned, 
the öbligation is that of all the members of the 
family, that is, the father and the brothers, and it is 
not that it was originally the obligation of the father 
only and through him it has extended tothe whole 
joint family.” ; 

I agree with the following observations of 
Chandavarkar, J. in Narainbhat Vaghibat 
v. Ranchod Premchand (8), at p. 145: 

“Apart from authority, there is no reason, founded 
on sound principle, why a Hindu co-parcener, who is 
excluded from the enjoyment of his joint rights, should 
‘be compelled at the instance of the other co-parcener’s 
or stranger’s claiming under them and against his will 
to break up the joint family and forced toa suit for | 
partition,” 

That would be the position if the judg- 
ment now under appeal were to stand. I 
have said sufficient to indicate that I con- 
sider the judgment to be against principle 
and authority and the appeal must be allow- 
ed. The result fs that the case will be 
remanded to the Court of the Subordinate 
Judge. His decision was based merely on 
the issue relating to the maintainability: of 
the suit. There are other issues and” these 
will have to be decided. On the record 
reaching him the Subordinate Judge will 


(7) 53 M 84; 121 Ind. Cas.113; A I R 1929 Mad. 
586; 57 M L J 826; 30 L W 923; Ind, Rul.. (1930) Mad. 


129(F B). 
(8) 26 B 141 (145); 3 Bom. LR 598, 
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far as they. are concerned.. The appellants 
are entitled to their costs in this appeal and ` 
in the second appeal. They will also be en- 
titled to the refund of the:court-fees paid in 
the second appeal and in the Letters Patent 
eal. - 

Krishnaswami Ayyangar, J.—I am 
of the same opinion but shall add a few 
words on certain aspects of the guestion 
argued before us. The judgment of Wads- 
worth, J., when analyzed seems to be based 
upon two propositions: (4) that the right 
ofa member to maintenance out of joint 
family assets is only to be recognized where 
he has no right to enforce partition, and 
(ii) that the right of an unmarried minor 
daughter in a joint family to be maintained 
till marriage is enforceable only against the 
father and not against the joint family as a 
whole. The soundness of these propositions 
®© open to question, as there seems to be 
nothing either in the texts or in the prin- 
ciples of Hindu Law to lend support to 
either of them. The learned Judge has re- 
ferred in support of his decision to the 
statement of law contained in Mayne and 
in Mullah: see Mayne’s Hindu Law, Edn. 10, 
p. 825; Mullah’s Edn. 8, p. 582. While 
recognizing that these statements reflect 
the view taken in Bombay he accepted them 
as equally applicable to Madras, .as the pro- 
position is found stated in general term and 
no Madras authority to the contrary was cited 
before him. He did not notice the decision 
of the Privy Council in the Second Pithapur 
case (2), which unambiguously recognized 
the right of a co-parcener to be maintained 
out of the joint family property, but held, 
however, that it is the ordinary rule that 
a co-parcener cannot claim maintenance if 
he is entitled to claim partition. : 

Of the three Bombay cases cited in sup- 
port of the proposition, the first two Himmat 
Singh Bechar Singh v. Ganpat Singh (4) and 
Ramchandra Sakharam v. Sakharam Gopal 
Vagh (5), related to a claim for maintenance 
by an adult son against the father. The 
family possessed property which was hew- 
ever not liable to partition, beinegS} nature 
impartible. The claim was upheld. The 
right of a son to be maintained out of im- 
partible joint family estate is beyond ques- 
tion, and does not appear to have ever been 


doubted: Decisions of the highest tribunal 


and of this Court in Maharaja of Venkata- 
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giri v. Raja Rajéewara Rao (9), have since 
authoritatively settled the point. It is plain 
therefore that no exception can be taken’ to 
the correctness of the actual decision of thee 
Bombay High Court so far as it went. The 
_tatio of the decision in the first of these 
cases Himmat Singh Bechar Singh v. Gan- 
pat Singh (4), is to be found in the observa- 
tion of Westropp, O. J. that l 
“mo authority was cited......to show that where a son 


could not enforce a partition with his father, he was 
prevented from suing the latter for maintenance,”’ 


To recognize a right, namely the right of 
co-parcenary, but at the same time to deny 
a remedy for its infringement, is an impos- 
sible position and ‘this is what seems ‘to 
Mave weighed with the Court. The learned 
Chief Justice expressly refrained from ex- 
pressing any opinion as to the right of a son 
to sue for maintenance, where he might, if 
he chose, sue for partition. This he did in 
spite of the fact that an earlier decision to 
which he had himself been a party had 
laid it down that a member of an undivided 
family could not sue for maintenance, un- 
less by reason of a personal disqualification 
he was not entitled to sue for partition. 
The opinion here expressed does seem to 
support the view which has found favour 
with Wadsworth, J., but, as I shall present- 
ly show, is no longer tenable. Ramchandra 
Sakharam v. Sakharam Gopal Vagh (5), 
was a case in which the father was found 
to be in possession of impartible property, 
but not of any property in which the son 
could claim a share. Melvill, J. observed 
that as a general rule perhaps, a Hindu is 
not bound to support a grown up son, but 
held that the liability existed when the 
family estate is impartible. Pinhey, J. agreed 
but doubted whether it is good Hindu Law 
to say that an adult son in an undivided 
Hindu family who is suffering from no dis- 
ability recognized by that law, can claim a 
separate maintenance from his father. 

In the later decision of the Bombay High 
Court, Bhupal v. Tavanappa (6), the son 
sued for separate maintenance, as a co-par- 
cener ina family consisting of the father, 
uncle, consin and step-brother, and owning 
joint family property which was partible. 
He could not however on the view of the law 
as accepted in that Presidency, enforce a 
partition®gainst a father when the father 
Was joint In estate with his own ancestor 
or his -collaterals and against his consent. 
Right to partition not existing, the son was 
held, on the principle of theeearlier deci- 


‘(9)1 L R (1939) Mad. 622; 189 Ind. Cas. 123;49 L W 
717; (1939) M W ÑN. 522; (1939) 1M L J 831; AIR 1939 
Mad. 614; 13 R M 144. : š 
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i Ak 
sions, entitled to sue for m&intenance. In 
all these cases, the right of the son to sue 
for maintenance was expressly stated to 
arise on account of the, absence of the right 

“to partition. The larger remedy being avail- 
able, the lesser relief was denied» on the 
footing thgt the primary and the only true 
remedy or the excluded parcener was to 
enforce his right to partition by suit. When 
this remedy is cut out by reason ef a per- 
sonal disqualification or otherwise, the co- 
parcenary right ordinarily inherent in every 
member of the family suffers a diminution 
and it then finds expression in the inferior 
remedy of maintenance. The right to main- 
tenance is thus to be regarded as a substitute 
for the lost right to a share and is in the 
nature of a secondary remedy to be granted 
in lieu of the primary one, where it is not 
available. This I think is the rationale 
which underlies the decisions of the Bom- 
bay High Court. With all respect, I regret 
to say that such a view of a co-parcener’s 
right cannot be sustained either in principle 
or on authority. It is well to remember in 
this connection that a right to maintenance 
may arise in one of three ways. First, the 
existence of certain specified personal real- 
tionships, independently of the possession 
of joint property in the person liable, may 
‘give rise to the claim. The right in this 
class of cases is enforcable personally 
against the person on whom the law casts 
the burden, and is based on the well-known 
text of Manu, that, 


“the aged parents, a virtuous wife, and an infant 
child must be maintained even by the doing of a 
hundred prohibited acts.” 


The right does not extend to remoter re- 
lations. The second and the more important 
groundeof claim is that based not on pure 
relationship but on membership in a joint 
family possessed of joint family property. 
The Privy Council has in the Second Pitha- 
pur case (2), examined the jural basis of 
the right in this class of cases, and declared’ 
that it is an inherent quality or the co- 
parcenary property that it should afford the 
means of sustenance to all the members of 
the co parcenary while tbe family remained 
joint. This is clear from the following 
observations of their Lordships : 

“This co-parcenary interest carries with it the 
inchoate right to raise an action for partition, and 
until partition is de facto accomplished these same 
persons (junior members) have a right to main- 
tenance.” 


The meaning of this statament is suff- 
ceintly explicit. The junior members are’ 
entitled to maintenance until. partition out of’ 
the common property where that property’ 
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is ordinary partible property. The right will 
cease the moment a partition takes place, for 
thereafter there is no common property. lt 
wille continue to subsist so long as parfition 
does not.take place, and in the case of im- 
partible property it is mcapable of being 
terminated. The efféct of the texts on the 
subject is correctly stated in Mayze’s Hindu 
Lay, p. 821, in the following passage : 
“The head of the undivided family is bound to 
maintain it® members, theiz wives and their children; 


to perform their ceremonies and defray the experises of 
their-marriages.’’ 


Membership in the family, and the exist- 
ence of joint property are the only condi- 
tions to which the right is subject. The 
third head of claim is based on the text of 
Yagnavalkya, which imposes a personal dis- 
qualification by reason of some defect such 
as blindness, impotency, etc. (Yagnavalkya, 
Second, 140-142). The defect operates to 
exclude the sufferer from a share in the 
inheritance, but, in lieu of it, he is recog- 
nized as’ being entitled to maintenance. 
This, in my opinion, is the only tlass of 
cases in which the right to maintenance can 
be said to be recognized as a substitute for 
the right to partition with some justifica- 
tion, though even here the right springs 
from the existence of joint property subject 
to the burden of supporting all the mem- 
bers of the family whether entitled to 
partition or not. But even if there is no 
impediment to the exercise of the right to 
partition, there can be no logical reason for 
compelling a member to sue for partition, 
when the head of the family neglects to 
maintain him. The right of an excluded 
member to sue for joint possession, without 
being obliged to sue for partition is recog- 
nized by Art. 127, Lim. Act. From this it 
is to my mind clear, that partition ® not to 
be regarded as the sole remedy. Joint posses- 
sion which he can seek is in most cases in- 
distinguishable from maintenance out of the 
family assets, and it is therefore difficult to 


maintain a distinction in principle between’ 


the two. The logic of the observations of 
Chandavarkar, J., in Narainbhai Vaghibai 
v. Ranchod Premchand (8) referred to in 
the judgment of my Lord, appears to my 
mind to be indisputable. 4 | 

That the true origin of the right in the 
second .and third classes of cases is the exis- 
tence of joint property, partible or impartible, 


scarcely admits of doubt at the present day.. 


It seems to me tobe absolutely impossible 
to get away from the principle laid down by 
the Privy Council which 1s that the right of 
a junior member in a joint family where 
the “family possesses property is a right 
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which springs from the joint property itself. 
When the question came to be examined by 
the Board in Vellaiyappa Chetti v. Nata- 
rajan (3), in which the claim to mainten- 
e ance was advanced by an illegitimate son 
of a deceased member of a joint family pos- 
sessing joint family property, their Lord- 
ships used language which removes all 
further doubt on the point. Referring to 
the view taken in a decision of this Court in 
Ranoji v. Kandoji (10) that the share of 
inheritance given to the illegitimate son was 
merely in lieu of maintenance in the case of 
Sudras, their Lordships made the following 
observations : : 

“On the consideration of the texts and the cases 
on the subject their Lordships are of opinion that 
the illegitimate son of a -Sudra by a continuous con- 
cubine has the status of the son and that he is a 
member of the family; that the share of inheritance 
given to him is not merely in lieu of maintenance, 
but in recognition of his ‘status as a son ; that where 
the father has left no separate property and no legi- 
timate son, but was joint with his collaterals, as in 
the present case, the illegitimate son is not entitled 
to demand a partition of the joint family property in 
their hands, but he is entitled as a member of the 
family to maintenance out of that. property. (The 
italics are mine.)” 

In the Full Bench decision of this Court 
in -Chedalavada Subbayya v. Chedalavada 
Ananda Ramayya (T), the basis of the 
right of a daughter to maintenance out of 
the family property was examined, and it ` 
was again clearly laid down that the obliga- 
tion was not personal to the father who was 
along with others a member of the family 
but that the obligation lay upon the family 
as a whole, that is to say against the family 
property. The texts and the decisions were 
gone into, and the learned Judges expressed 
the opinion that the right of the daughter 
was the surviving remnant of a larger right 
she once enjoyed in the joint family property. 
These authorities seem to take the question 
beyond the region of controversy. The right 
*of a co-parcener to be maintained out of 
joint property is merely one of the modes in 
which the co-parcenary right finds expres- 
sion. That being so, it is not possible to 
agree with the view that that right is not to 
be exercised if there is aright to partition. 
There is no warrant for holding that an 
excluded member must either sue for par- 
tition or be contant to remain without being 
maintained at the expense of tke jofnt 
family preperty. Wadsworth, J.%has held 
that the daughter must institute a suit 
against the father in the first instance and 
pursue her remedies against his share in 
the joint Jamily property.. This view can be 
understood only on the theory that the 

(10) 8 M 557, 


i 
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daughter’s right to maintenance is based 
solely, on the personal. obligation of the 


father. As I have already indicated, this 
theory is opposed to the decision in the Full 


Bench case already referred. The persona? , 


liability of the father furnishes an additional 
- ground of claim over and above the liability 
- of the family property. The former alone 
cam be said to be enforceablé against the 
father and his separate property. The latter 
gives rise to a right enforceable against the 
joint family as a whole. a 


N.-D. - _ Appeal allowed. 
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THAKUR PRASAD CHAUDHARI— 
%2- - APPLICANT i 
versus 
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OFFICIAL LIQUIDATOR, BENARES 

- BANK Lrp. (IN LIQUIDATION), ` 
ALLAHABAD—Opprosirz Party ° 

Limitation Act (IX ‘of 1908), s. 3—Debt remains 
but remedy is barred—Companies Act .(VII_ of 
1913), s. 229—Liquidator’s power to set-off—Dis- 
tinction between set-off in his case and'one under 
provisions of O. VIII, r. 6, Civil Procedure Code 
(Act V of 1908)—Liquidator can appropriate sum 
owing to company even if company’s claim is not 
legally recoverable by lapse of time—Set-off. 

The effect of s. 3, Lim. Act, is to bring!about the 
automatic dismissal of suits, appeals and applications 
founded upon debts or causes of action which, accord- 
ing to their various periods of limitation, are time- 
barred. What the Lim. Act does not do- is to extin- 
guish the debt. 
is destroyed. 

A distinction must be drawn between the right of 
set-off which the Official Liquidator has under the 
mutual credit clause of the Insolvency Act, and the 
right of set-off whicha defendant in a suit governed 
by the Civil P. ©., exercises under O. VIII, r.6 
under the Civil P. C. It is required as a condition 
precedent to a set-off that thé money should be 
“ legally recoverable’’ by the defendant, from tht 

laintiff. But the set-off which the Official Liquidator 
exercises is a set-off under the powers conferred on 
him by the Companies Act, and not under any power 
conferred on him by the Civil P. C., and there is no 
such condition precedent. The Official Liquidator can 
appropriate so much of the sum that the depositor 
owes to tho company in satisfaction of, what the 
company owes to -the- depositor even if the company’s 
claim is not legally recoverable by lapse of time. 66 
Ind. Cas. 209 (1), relied on. 


° Mr. Eqpalji Mehrotra, for the Applicant.. 
Mr. I.B. Banerji, for the Opposite Party. 
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The debt remains, but the remedy 


Judgment.—This is an ‘application by a 
creditor of-the Benares Bank Limited by 


way of appeal from a decision of the Official ` 


a 
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Liquidator. The applicant. was admittedly 
a. person who on August 3, 1939, the date 
of the commencement of this. winding up, 
wasa depositor with the Bank by way ‘of 
fixed deposit to the extent of Rs. 190 odd. 
He, accordingly, iz due course submitted a 
proof to the Official Léquidator claiming to 
be a creditor of the company in this amount. 
The Official Liquidator admitted that he was 
a creditor on fixed deposit to the exten? he 
claimed, but went on to: assert that the ap- 
plicant was at the same time a guarantor 
of the overdraft account‘ of another client 
of the Bank, which account stood in debit 
on August 3, 1939 to the extent of over 


“Rs. 2,000.” The Official Liquidator, therefore 


claimed to appropriate the Rs. 190 owing 
by the Bank to the applicant in part satisfac- 
tion of the liability of upwards Rs. 2,000 
due from the applicant to the Bank on the 
guarantee. Although he did not say so in 
so many words, what the Official Liquidator 
did was to. put into operation the mutual 
credit section ofthe Prov. Insol. Act, and 
set off what was due from the company 
against what was due to the company. The 
applicant has taken two points. First he 
says that, inasmuch as the Official Liquidator 
had not exhausted all his remedies against 
‘the principal debtor on the overdraft account, 
there was nothing due from him and, ac- 
cordingly, that there was nothing against 
which the company’s debt to him could be 
set off. The applicant has, however, given 
up that point. The other point taken by the 
applicant is this. He says that the Official 
Liquidator is about to sue him in a sepa- 
rate proceeding on the guarantee and that 
in that separate suit he (the applicant) pro- 
poses to rely on the. Lim. Act, as his defence. 
From ghat he argues that, if he is successful. 
in that defence, it will be found that there 
was nothing due on August 3, 1939 from him 
to the company, and, again, that there was 
nothing against which the sum of Rs., 190: 
could be set off. 


In my view even this argument bears. 
little investigation. The -effect of s. 3, Lim. 


Act, is to bring about the automatic dis- 
missal ‘of suits, appeals and applications 
founded upon debts ‘or causes of action 
which, according to- their various periods 
of limitation, are time-barred. What the 


Lim. Act does-not do is to extiriguish the. 


debt. ‘The debt remains, but the remedy 
is destroyed. Even, therefore, if it should 
turn out to be a fact—and:' I have not the 
least idea whether it will or not that the 
present applicant is able to resist the Official 
Liquidators suit on the ground that the 
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debt is time-barred, the effect of that will 


not be.to wipeethe.debt out of existence. 
The debt would continue to exist, although 
the Official Liquidator would be unable do 
institute a suit or to prefer an appeal or to 
make ‘an’ application in respect of it. In 
exercising his rights under the mutual credit 
clause of the Insol. Act, the Officjal Liqui- 
dator has purported to do none of those 
things. All that has happened is that he 
has said to the applicant, to whom he admits 
the company owes monéy that he proposes 
to appropriate so much of the sum that the 
applicant owes to the company in satisfac- 
tion of what the company owes to the appli- 
cant. i 
The applicant has, I cannot help feeling, 
been labouring under some slight difficulty 
in distinguishing between the right ofset- 
off which the Official Liquidator has exer- 
cised in this case and the ‘right of set-off 
‘which a defendant in a suit- governed by 
the Civil P. C. exercises under O. VII, r. 6 
‘to Sch. I of that Code. Under the Civil P. C., 
of course, the position is quite different. 
The Code governs the position of persons 
who are plaintiffs and defendants respective- 
ly in suits. Ifa defendant desires to ‘avail 
himself of a’set-off in a suit, he must’ bring 
himself within the provisions of O. VIII, 
T. 6, and those provisions obviously are very 
different from the conditions which had to 
. be fulfilled by the Official Liquidator in 
“this case. One has only topoint to the cir- 
cumstance that, under the Civil P. C. it is 
‘required as a condition precedent to a set-off 
that the money should be “legally recover- 
able” by the defendant from the plaintiff. 
That isa very different thing from anything 
we have here because the set-off which the 
is a set-off under the powers ‘conferred on 
him by the Companies Act, and not under 
any power conferred on him by the Civil 
P.C., In Narendra Lal Khan v. Tarubala 
Dasi (1) at p. 823, Sir George Rankin ex- 
presses the point in anofher connection by 


Saying : 
“Thus, ifthe attorney has any form of lien upon 
property in 


sons this appeal must be dismissed. 

D. . Appeal dismissed. 
(1) 48 C 817; 66 Ind. Cas. 209; A I R 1921 Cal. 67; 25 
W N 800. , s 
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MADRAS HIGH COURT 
Appeal No. 338 of 1937 
August 2, 1940 . 
PANDRANG Row AND. ABDUL RAHMAN, Jd. 


Je VENUGOPAL PILLAI AND OTHERS— 


APPELLANTS 
versus be a 
THIRUGNANAVALLI AMMAL— 
° RESPONDENT 7 

Civil Procedure Code (Act V of 1908), ss. 149, 2 (12), 
0. IT, r. 2_Court granting time for payment of court- 
fee after presentation of plaint, improperly and 
without sufficient cause—Effect — Interest on mesne 
profits, if can be awarded as mesne profits—Suit for 
possession of property — Past mense profits, whether 
muni be clatmed—Separate suit for such mesne profits, 
if lies. ; 

Where the Court has given improperly and without 
sufficient cause, time for payment of court-fee after the 
plaint had been presented, the effect of the-grant_of such 
time is that the plaint takes effect as if it had been pre- 
sented along with the full court-fee on the date of its 
first presentation, and no question of limitation arises. 
where the plaint originally presented is within time. 
95 Ind. Cas. 439 (9), relied’ on. [p. 842, col. 2.] 

Interest can rightly be awarded on mesne profits by 
the Court as mesne profits. The fact that by the delay 
in the filing of the suit for mesne profits theclaim on 
the score of interest proved to be much larger in amount 
than it would otherwise have been, does not disentitle 
the plaintiff to the interest. [p. 843, col. 1.] 

A claim for past mesne profits need not be sued for 
ina suit for recovery of possession of the property in 
respect of which mesne profits are claimed by reason of 
O. II, r. 2, Civil P. C. “A separate suit for mesne profits 
is competeat. 27 Ind. Cas. 679 (1) held correctly 
decided and followed. 134 Ind. Cas, 654 (3), distin- 
guished. [p. 841, col. 1.] 

[Case-law referred to.] 


A. against the decree of the Sub-Judge, 


Cuddalore, in O. S. No. 4 of 1933. 


` Mr. J.R. Gundappa Rao, for the Appel: 
lants. . 

Mr. T. E. Ramabhadrachari, for the Res- 
pondent. 


Pandrang Row, J.—This is an appeal 
by. defendants Nos. 1 and 3 to 6 from the 
@ecree of the Subordinate Judge of Cud: 
dalore dated October 11, 1937, in O. S; No. 4 
of 1933, a suit to recover mesne profits for. 
Fasli 1933 in respect of certain properties 
together with interest thereon. There was 
an earlier suit between the parties which re- 
lated to these very properties for cancelling 
a certain lease granted in respect of them by 
the plaintiff's great grandmother (defendant 
No. 2) on August 8, 1923, for threg ‘years iff 
favour of defendant No. 1. The Yfoperties 
in question belonged to the plaintiff who was. 
then a minor under the testamentary guar- 
dianship of defendant No. 2, the great grand- 
mother who had been appointed to manage - 
the properties by the will of the plaintiff's 
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father, one: Thdngaswami dated July 6, Ramamirda Aiyar (Ņ, is that in view. of 
1915. The téstator died a few days later - certain observations and thé decision in a 
and in the previous suit there was no dis- later Privy Council, case Naba Kumar v. 
pute as to the genuineness of the will. That Rêdhashyam (3), it must be held thatthe 
suit was decreed -and the appeal’ from the®, view taken by the Full Bench in Ponnammal 
decree of the First Court was dismissed by v. Ramamirda Aiyar (1), is not correct. No 
- the High Court on August 30, 1932. There doubt it was- also arguéd that asa matter of 
“was some Sttempt made ‘to take the matter fact the claim to past mesne profits had been: 
to the -Privy Council but thé idea was madein the earlier suit and therefore the 
finally abandoned and the decree of the present claim was not meintainable.' There 
High Court which dismissed the appeal with is, however, no substance in this cdhtention.. 
costs was the final decision in that suit. The A perusal of the plaint in the former suit 
present suit was instituted on October 14, makes it perfectly clear ‘that in so many 
1932, that is to say, one and a half month words the past mesne profits due to the plain- 
after the High Court had decided the suitin tiff in respect of’the plaint properties was- 
favour of the plaintiff who claims to have not included in the suit and that the plaintiff 
attained majority, being till then a wardof intended to bring a separate suit in respect 
the Court under the Guardians and Wards of the same. In view of this specific state- 
Act, only, after attaining her 21st year which ment, and in the absence of any language 
according to her, was on October 15, 1929. inthe prayer portion of the plaint to show 
The present suit was thus instituted just be- that any claim to past mesne profits was in- 
fore the lapse of the period of ‘three years cluded in the plaint, it is impossible to accept’ 
after attaining majority. The suit hasbeen this contention. 


decreed by the Subordinate Judge and the - As regards the main argument, namely: 
present appeal is, as stated already, by de- that the Full Bench decision in Ponnammal : 
fendants Nos. 1 and 8 to 6. e vy., Ramumirda Aiyar (1), is not good law, it 


ne As in the Court below, in this appeal is enough to say that nothing in the Privy 
‘also,.a good deal of argument has been Council judgment in Naba Kumar v. Radha- 
directed to the point of the alleged bar shyam (3), is really contrary to what has 
imposed by O. II, r. 2, Civil P. C., to the been stated by the Full Bench decision in 
present suit, the appellants’ contention being Ponnammal v. Ramamirda Aiyar (1). The 
that the present claim for mesne profits for Privy Council case does not deal with a 
Fasli 1333 should either have been included claim to mesne profits in the first place. 
or had actually been included in the earlier Secondly itis a case in which the prayer 
suit inasmuch as it arose out of the same that was made in the subsequent suit, name- 
cause of action. This point has been dis- ly for taking accounts, was a prayer that 
cussed by the Court below some what briefly could have been made on the same founda- 
and rightly so because the point is really tion of fact and law as the claim in the 
concluded by the Full Bench decision in earlier case which was to declare ‘that a cer- 
Ponnammal v. Ramamirda Aiyar (1), which tain trust existed and for reconveyance of 
has been subsequently followed in Khuddus certain properties. Itis not as if this con- 
v. Mohammad Hussain (2), and it may also tention that the Full Bench decision in 
be added that no other High Court has taken Ponnammal v. Ramamirda Atyar (1), is not 
a different view, and on the other hand there | corrécb in view of the Privy Council decision. 
are several decisions of other High Courts in Naba Kumar v. Radhashyam (9), is a 
which take the same view, namely that a new argument put forward for the first 
claim for past mesne profits need not be time. A similar contention appears to have: 
sued for in a suit for recovery of possession been pressed in Tadapalli Ramiah v. 
of the property in respect of which mesne Madalo Thathiah (4), and repelled in 
profits are claimed by reason of O. II,r. 2, that case by Venkatayamana Rao, J. 
Civil P.C. The only important reason given It is not necessary to repeat the reasons 
to us by the learned Advocate for the appel- given by the learned Judge _ for repel- 
lants for not accepting the view of the lower ling ‘this: contention. We are in general 
Court onethig point which merely followed agreement with what he has said in that 


the Full B&nch decision’ in Ponnammal v. * (3) 61 MLJ 294; 134 Ind. Cas. 654; A I R 1931.P O 
229; 35 C W N 977: (1931) A L J 797; 34L W 444; 54 


(1) 38 M 829; 27 Ind. Cas. 679; A I R 1915 Mad. 912; CL J 274; Ind. Rul. (1931) P C 302; (1932) M W N 333. 
22MLJ 127; 7 M L.T 125; (1915) M W N 130 (PO). ‘ - 
F B). aha ? (4) AI R1937 Mad. 849; 174 Ind. Cas. 181; (1938) 
2) 51 M L J 252; 97 Ind. Cas. 389; A I R 1926 Mad. 1ML J 320; 10 RM 669; 47 LW 547; (1938) M, W N 
1015; 24 L W 290; (1926) M W N 814, = 643. | - i 
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‘case and. we negd opdy repeat some of the 
‘references whiéh he has made in the judg- 
ment, namely, Inve Ekanthalingaswami 
Koi] (5), Ramu Kallappa v. Saidappas Std- 
rama (6) and Ram Karan Singh v. Nak- 
chhed Ahir (7). In the Jast of these cases, 
there isa comparatively full discussion of 
the subject. It is enough to adg that the 
law as laid down by the decision in Ponnam- 
mel v. Ramamirda.Aiyar (1), merely reite- 
rated and re-affirmed the law prevailing in 
Madras since Tirupati v. Narasimha (8), 
‘which is a case of 1888 and the Full Bench 
‘decision in ; Ponnammal v. Ramamirda 
Aiyar (1), which is a case of 1914 has held 
the field without any judicial expression of 
any doubt regarding its correctness all these 
‘years. A further point is that no other High 
‘Court has sounded a different note, and on 
other hand there are several decisions which 
‘take the same view. In these circumstances 
and having regard to the state of the autho- 
rities which are practically unanimous for 
so many years, it is impossible for us to ac- 
‘cept the contention put forward on behalf 
of the appellants in this case. We therefore 
find that there is no bar imposed by O. II, 
D 2, Civil P. C., on the plaintiffs claim for 
mesne profits in this case. 

The other points raised in this appeal on 
behalf of the appellants can be disposed of 
somewhat, briefly because there is really no 
‘substance in them. One of the two points 
‘Is one of limitation which was sought to be 
based on two grounds. These are dealt with 
im paras. 64 to 86 of the lower Court’s judg- 
ment and para. 88 respectively, and there is 
little to add to what the lower Court has 
saidon these points. ‘The first ground isa 
‘pure question of fact, namely, the date of 
‘the birth of the plaintiff. There is ap extract 
from the birth registrar which is not attack- 
ed on the ground of forgery or the like which 
shows that the plaintiff was born as alleged 


by her on October 15, 1908. This practi- ° 


‘cally unimpeachable evidence and other evi- 
dence which points in the same direction has 
been sought to be attacked on the ground 
‘thatthe birth register extract relates not to 
the plaintiff but to a younger sister of hers 
who died afew dafs after birth. This story 
‘has been sought to be established by the evi- 
dence of witnesses who were not accepted 
e 


(5) 71 M LJ 677; 165 Ind. Oas. 972; A I R 1937 Mad 
46; ÍL R (1937) Mad. 284: (1936) MW LW 
ati i 937) Mad. 284; (1936) M W N 108]; 44 L W 

9 B 454; 157 Ind. Cas. 634;.A ` - ; 
37 Bom. L R 386; ERB ATER I925 Bom. 306; 


._ (T) 53 A951; 133 Ind. Cas. 288; A IR 1931 All, 429: 
(1931) A L J 673; Ind. Rul. (1931: eee 
ee ul. (1931) All. 618 (F B). 
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by the lower Court as witnesses of the truth. 
No attempt was made to file any extract of 
of the birth register or death register re- 
lating to this alleged younger sister of the 


.°plaintiff, and as the learned Subordinate 


Judge points out, if for any reason such 
an extract’ could not be got, it was open to. 
the appellants to have examined ak least the 
Village Muntsif of the village in which the 
plaintiff, according to the appellants, is 
alleged to have been born, namely, the vil- 
lage Movur. On the whole, we see no reason 
to differ from the conclusion come to by the 
trial Judge on this pure question of fact and 
in respect of which unimpeachable docu- 
mentary evidence is all on the side of the 
plaintiff and there is only unreliable oral 
evidence on the side of the appellants. 

As regards the other ground, very little 
was said to usin support of the cdntention 
and obviously the contention is without force. 
The contention is that the suit is barred by 
limitation because the Court gave impro- 
perly and without sufficient cause time for 
payment of court-fee after the plaint had 
been presented. Whatever might have been 
the reasons for the Court’s granting time, 
the’ effect of the grant of such time is clear, 
namely, that the plaint takes effect as if it 
had been presented along with the full ċourt- 
fee on the date of its first presentation, a 
proposition put beyond doubt by s. 149 of 
the Code: vide also the decision in Basa- 
vayya v. Venkatappayya (9). The conten- 
tion therefore that this claim is barred by 
limitation has no substance and must be re- 
pelled. ; 

The remaining point of any substance is 
that the value of paddy fixed by the Court 
below is exclusive. The value has been fixed 
at Rs. 2-10-0 per kalam, a kalam being said 
to be 34 measures. This estimate is, in our 
opinion, in accordance with the weight of 
the evidence which has been fully discussed. 
There has been no omission on the part of 
the Court below to deal with any material 
part of the evidence bearing on this point 
and we do not see any error of judgment, in 
assessing the value to be given to the evi- 
dence on both sides. It is a point worthy of 
mention that defendant No. 1 himself when 
he claimed rent in respect of these very pro- 
perties from his sub-tenants claimed_the 
value of paddy at Rs. 4 and gt Rs. 38-0. 
Even allowing for some exag#ration, itis 
impossible for it to be contended now that 
Rs. 2-10-0 is excessive. The estimate is main- 
ly based on fhe evidence given in the previ- 


. (9) 51-ML J 90; 95 Ind. Cas,.439; A I R1926 Mad, 
676; (1926) M W N 341, 
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ous suit by a clerk of a paddy merchant: 
whose disinterestedness is not unquestioned 
and his evidence was obviously based on the 
accounts which he had in his possession. 
That is really the best evidence available in e 
the present case on this point, and the lower 
i ‘Court could not be said to have gone wrong 
in relying mainly on that evidence. 

“ Something was said to us on the award of 
interest on the amount of mesne profits, cal- 
culatėd on this basis, namely, Rs. 2-10-0 a 
kalam in the lower Court's decree. The defi- 
nition of ‘mesne profits’ in the Civil P. C. 
itself shows that interest is included; in other 
words, interest can rightly be awarded by 
the Court as mesne profits. It was also 
stated that by the delay in the filing of the 
present suit, the claim on the score of inter- 
est has proved to be much larger in amount 
than it. would otherwise have been. This 
does not however show that the plaintiff is 
not entitled to the interest which she claims. 
On the other hand, the appellants, have, in 
our opinion, not the slightest claim on the 
indulgence of this Court. Their conduct as 
found in the previous suit was extremely 
reprehensible. There was a conspiracy to 
defeat the rights of the plaintiff who was 
then a minor to which her testamentary 
guardian herself was a party. A grosser case 
of fraud could hardly be imagined and the 
present suit is practically for mesne profits 
in respect of the very property which was 
attempted to be alienated by means of a 
lease for a very low rent in favour ofone 
of the appellants, namely, defendant No. 1. 
We see therefore no reason whatever to inter- 
fere with the decree of the Court below. 
That decree is affirmed and this appeal is 
dismissed with costs of the respondent 
(plaintiff). We are informed that an appli- 
cation has been made to scale down the 
decree-debt in the Court below, and it is 
enough to say in connection with this thate 
the decree in this appeal will not prejudice 
in any way the disposal of the application, if 
any, to scale down the debt. 


Appeal dismissed. 
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Criminal Appeal No..980 of 1939 — * 


January 25, 1940 
. SHARPE, J. 
Tut KING—:PRosECUTOR. * 
“versus er 
SRIDHAR AND orHixrs—RESPONDENTS __ 
Penal Cale (Act XLV of 1860), s. 225—Police 
Officer in arresting person not acting on his own mi- 
tiative but merely on verbal, orders of his superior 
without written order under s. 56, Crimgnal Procet 
dure Code (Act V of 1898)—Arrested person is not 
lawfully detained within meaning of s. : h 
Where while arresting a person a Police Officer is 
not acting on his own initiative or independently, but 
is merely doing what his superior officer verbally tells 


him to do, an order in writing must be delivered to 
him under s. 56, Criminal P. ©. Where an arrest 1s 
made without such order in writing the arrested per- 
son cannot be said to be lawfully detained within the 
meaning of s. 225, I. P. C.. 161 Ind. Cas. 459 (1), 
relied on. 166 Ind. Cas. 632 (2), 98 Ind. Cas. 254 (3) 
and 40 Ind. Cas. 709 (4), distinguished. 

Cr. A. from an order of the Sessions Judge, 
Hanthawaddy, dated August 31, 1939. 

Mr. U Myint Thein, Govt. Advocate, for 
the Crown: 


Mr. H. Basu, Hla Tun Pru, D. M. Ray, U 
Twa Aung, for Respondents Nos. 2, 7, 15 
and 16; 5, 6 and 8; and’9 and 10, respectively. 


Respondents Nos. 12, 13 and 14 in person. 

Judgment.—This is an appeal against 
an acquittal presented by direction of the 
Governor. The incident in question arose 
out of the strike at the Burma Oil Com- 
pany’s works at Syriam in January of last 
year. At 8-10 a. m. onthe morning of Janu.. 
ary 26, 1939, a first information report was 
made at the Police Station at Thilawa alleg- 
ing that a haystack had been burnt at 
Thilawa the night before at about 10-30 P. M. 
About 4-30 p.m. on January 26, Mr. Tooke, 
the Sub-Divisional Police Officer at Syriam, 
gave orders by word of mouth to Maung 
Kyin Maung, a Sub-Inspector of Police, also 
stationed at Syriam to arrest one Forja Singh 
in connection with the haystack burning. 
Maung Kyin.Maung was within the Police 
area under the control of Mr. Tooke but 
Thilawa was not in the sub-area embraced 
by the Sub-Inspector’s activities. In accord- 
ance with this verbal grder, Maung Kyin 
Maung proceeded to arrest Forja Singh— 
and he was- the man that Mr. Tooke had so 
ordered him to arrest—in connection with the 


_ burning of the haystack on the previous 


night. Asa matter of fact, Mr. Tooke told 
Maung Kyin Maung that Forja Singh was to 
be arrested for an offence punishable under 
s. 436, which is mischief by fire with intent 
to destroy. a house whereas in point of fact 
if Forja Singh was to be arrested -for any 


e 
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offence at, all in, accordance with the first in- 
formation report, it would be an offence 
punishable under s. 435, which is mischief 
by. fire with intent to cause damage. How- 
ever, that, point is really immaterial because 
the offences under both those sections are both 
cognizable ones. y ie ; 

Maung Kyin Maung and other Police 
Officers went to a meeting of the strikers 
and he arrested Forja Singh. After he had 
done so, the Police pasty, himself included, 
was attacked by a mob of about 200 people 
who attempted to rescue Forja Singh. The 
present respondents were some of those who 
comprised that mob ‘and they were after- 
wards arrested and charged with.an offence 
punishable under s. 225 which provides the 
punishment for any one who attempts to 
fescue another person from any custody in 
which that person is lawfully detained for 
an offence. The whole question before me 
is whether Forja Singh, arrested as he was 
by Maung Kyin Maung in the circumstances 
just mentioned, was lawfully detained with- 
in the meaning of that section. The learned 
Magistrate who tried the respondents con- 
victed them all. He bound over two of them 
and the rest he sentenced to six months’ 
rigorous imprisonment each. 

On appeal the learned Sessions Judge 
held that Forja Singh was not lawfully de- 
tained and, following the decision of my 
brother Mosely in Mohamed Ismail v. 
Emperor (1) he acquitted all the respon- 
dents and set aside the convictions and sen- 
tences, In my judgment, Mohamed Ismail 
v. Emperor (1) disposes of this appeal.’ I see 
no reason whatever for saying that it is not 
a correct decision. If-I had had any reason 
to suppose that it was incorrect, I should 
have referred that question of law sor the 
determination of "a Bench, but I think that 
that decision is quite right and concludes this 
matter. The learned Govt. Advocate has 
brought to my notice three cases from which 
he argued that Mohamed Ismail v. Emperor 
(1) was not rightly decided. The latest of 
those cases is a Bombay case in which a 
Bench of the Bombay High Court discussed 
Mosely, J.s decisiog. Irefer to Keshavlal 
Harilal_v. Emperor (2). ‘That case however 
is distinguishable from the present case. In 
the Bombay case the Police constables were 
present when the complaint was made so 
that the Police Officers in question had per- 


sonal knowledge of the making of the com- 
(1) 13 R 754; 161 Ind. Cas. 459; A IR 1936 Rang. 
119; 37 Cr. L J 462;8 R Rang.e480. a 
@) I LR (1937) Bom. 127; 166 Ind. Cas. “632; A 
R a. 56; 38 Cr. L J 267; 38 Bom. LR 971;: 
49, |. PT a as aa 
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plaint. In Kishun Mandar v. Emperor (3), 
it is to be observed that the Police constable 
who was deputed by the Sub-Inspector went 
along with the complainant from whom the 

e Constable, acting independently, obtained cre- 
dible information which entitled him to act, 
under s. 54, Criminal P. C. E 

The third, case is that of In re Ratna 
Mudali (4). That case is distinguishable 
because, as is pointed out by Ayling, J. it 
was in evidence that the constable knew 
that the warrant in that case had in fact 
been issued. All those three cases are there- 
fore distinguishable from the present case 
where there is not the slightest suggestion 
that Maung Kyin Maung acted in any way 
on his own initiative or that he had any in- 
formation or suspicion apart from what his 
-superior officer told him. To my mind the 
important part of Mosely, J,’s judgment is 
those few words atp. 756* where he said. 
Es a teres provided that the officer is acting on 
his own initiative or independently in the 
course of his duty.” If he is doing that he 
may then act under s. 25, Criminal P. C., but 
if*he is not acting on his own initiative or 
independently, then, if heis merely doing 
what his superior officer tells him to do, an 
order in writing must. be delivered to him 
under s. 56. In my judgment there is no 
reason to dispute the correctness of 
Mosely, J’s decision which, in my opinion,. 
entirely covers the present case. In those 
circumstances the respondents’ appeals to the 
Sessions Judge were rightly allowed and 
they were properly acquitted. 

The learned Govt. Advocate however has 
pointed out that there is a second ground to 
his memorandum of appeal to this Court 
and he asks me to convict the respondents 
of some other offence such, for instance, as 
rioting, if the materials on the record in my 
opinion justify it. It is enough on that point 
or me to say this: that the learned. Ses- 
sions Judge was apparently never asked to 
do that. What the learned Sessions Judge 
did was to come to the conclusion that no 
offence punishable under s. 225 had been 
committed by the respondents. With that’ 
decision I am, as I have already said in 

‘entire agreement. I do not think it right for 
me now, in the circumstances of the present 
case and having regard both to the fact thet 
the Sessions Judge was not askéetyto record 
a conviction under some other section and 

(3) 5 Pat. 533; 98 Ind. Cas. 254; A I R 1926 Pat. 
424; 27 Or. L J 1310; 8 P LT 237. 


(4) 40 M 1028;640 Ind. Cas. 709; AI R 1918 Mad. 
514; 18 Or. LJ 709. 


"Page of 13 R.—[Ed.] 
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also to the fact that it is precisely one year 
to-night since the haystack was set on fire, 
to go into these cases in detail to see what if 
any other offence these respondents have 


committed. Furthermore, the learned Govt.« 


Advocate informed me at the outset of the 
` hearing of this appeal that he did not 
now ask" for anything more than a nominal 
sentence; all he wanted was an expression 
of opinion about Mohamed Ismail v. 
Emperor (1). I am much obliged to the 
learned Advocates on both sides for the full 
and clear argument which they have present- 
ed. This appeal mustin my judgment be 
dismissed. 

e S` Appeal dismissed. 


MADRAS HIGH COURT 
Appeal No. 266 of 1937 
February 26, 1940 
Lraca, O. J. AND KRISHNASWAMI 
AYYANGAR, J. 
VAJJULA— APPELLANT 
versus 
HANUMANTHAVAJJULA GOPAL 
KRISHNAMMA AND ANOTHER— 
RESPONDENTS 

Hindu Law — Adoption — Widow — Consent of 
sapindas—Burden 4 is upon widow to prove that consent 
was refused with improper motive—Madras School— 
Nearest sapindas improperly refusing consent—Con- 
sent of neat nearest sapindas is - necessary — All 
sapindas dead—There is no residuary power in widow 
to adopt. 

The Judge cannot assume that the sapinda had refused 
his consent to the adoption of the widow on the ground 
that his rights as a reversioner would come to an end 
if the widow adopted a son to her husband, which is 
an improper motive. The burden is on the widow 
to prove improper motive. 56 Ind. Cas. 391 (1), referred 


0. 

Under the Mitakshara Lawas interpretedin the Mad- 
ras Presidency the widow cannot adopt a son to her hus- 
band unless she has received authority from him or has 
received the consent of her husdand’s sapindas. The con-, 
sent of the sapinda is necessary in the absence of direct” 
authority from the husband. Ifthe nearest sapindas 
improperly refuse their consent to an adoption the 
widow is, however, entitled to seek the consent of the 
next nearest sapindas. There is no residuary power in 
a widow to adopt when her husband’s sapindas are all 
dead. 

[Case-law relied on.} 


Mr. K. Kameswara, Rao, for Appellant. 


Messe. R.V. Rajamannar and K. Subba 
Rao, for the Respondents. 


Leach, C. J.—The respondents have not 
appered to oppose this appaal but as the 
Court has decided to allow it the reasons 
must be stated. The suit out of which the 
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appeal arises was ‘filet by “the appellant in 
the Court of the Subordinate Judge of Rajah- , 
undry for a declaration that the adoption 
of respondent No. 1 by respondent No. 2 was 
invalid. Respondent No. 2 is the -widow of 
one Jagappa, alius J agannatha Sastrulu, 
who died on December” 11, 1868. The adoption 
took plac® on July 4, 1929, nearly 61 years 
after the death of the husband of respondent 
No. 2. Respondent No. 2 was a yery young 
girl when her husbænd died and was still 
There 
were two defences set up. It was said that 
the appellant and other sapindas had given 
their consent to the adoption and that the 
widow was given power to adopt by a will 
executed by her deceased husband. The Sub- 
ordinate Judge held that the appellant was 
the only living sapinda, that he had not given 
his consent, and that the alleged will was a 
forgery, but he dismissed the suit on the 
ground that the appellant had refused his 
consent from an improper motive. That the 
consent®has been refused was common 
ground, but the appellant was not asked 
why he had refused his consent and there 


. is nothing in the evidence which indicates 


that he refused his consent improperly. 
The Subordinate Judge assumed that the 
appellant had refused his consent, on the 
ground that his rights as a reversioner 
would come to an end if the widow adopted 
ason to her husband and considered that 
this would be an improper motive. The 
Subordinate Judge was not entitled to make 
this assumption. The burden was on the 
respondents to proveimproper motive: see 
Krishnayya v. Lakshmipathi (1), at p. 658 
and as the burden had not heen discharged 
the appellant was entitled to succeed. 


Under the Mitakshara law as interpreted 
in this Province the widow cannot adopt a 
son to her husband unless she has received 
authority from him or has received the 
consent of her busband’s sapindas. That 
the consent of the sapindas is necessary in 
the absence of direct authority from the 
husband is to be gathered from the decisions 
of the Privy Council in Gollector of Madura 
v. Mootoo Ramalinga Sathupathy (2), 
Vellanki Venkata Krishna Rao v. Venkata 
Rgma Lakshmi (3), Veerabasavaraju v: 


(1) 43 M 650 (658); 56 Ind. Cas. 391; AIR 1920P 0 
4; 4f I A 99; 18 AL J 601; (1920) M W N 385; 240 W 
N 905; 39 M LJ 70; BML T 70;12 L W 625 


PO.) fie NG 

(2D) 1Z M I A 397; 1 Beng. L R 1; 10 W R 17; 2 Sar. 
361; 2 Suther 135 (PO). 

(3) 1 M 174; 4 I A1; 3 Sar. 669 (PO. 
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Balasurya Presud Rao (4), Krishnayya v. 
-Lakshmipathi (1), Krishnayya Rao v. 
Venkata Kumara Mahipatht Surya, Rgo 
Bohtidur (5) and Balasubramanya Pandya 
v. Subliaya Tevar (6): A Full Bench - deci- 
sion of this Court of which my learned bro- 
ther and I were members had to consider 
the effect of these authorities in fhe recent 
case in S. A. No. 174 of 1936 Seshamma v. 
‘Venkata Narasimhdérao (T), and it was there 
.held that they had decided that in the 
absence of authority from her husband the 
widow could adopt only with the consent of 
the nearest agnates, unless consent was im- 
properly withheld, in which case she might 
Jawtfully adopt with the consent of the next 
nearest agnates. If there were no agnates 
she must look for advice to the cognates, it 
having been definitely laid down by the 
Privy Council that she was not competent to 
decide on an adoption for herself. 


In delivering the judgment of the Judicial 
Committee in Balasubramanya Pandya v. 
Subhaya Tevar (6), Sir George Lowndes 
okserved that it would be difficult for their 
Lordships to hold that under the Madras 

. law there would be any residuary power in 
the widow to adopt in the absence of 
sapindas, but as it was not necessary to give 
a definite pronouncement on the question the 
discussion stopped there. In my opinion, 
the effect of the cases which have been 
decided by the Judicial Committee on 
appeals from this Court is that a widow has 
no power to adopt unless she has express 
authority from her husband or in the 
absence of such authority she is acting under 
the advice of her husband’s sapindas. In 
Patnaloo Appaleswami v. Ellamanchilli 
Moosalaya (8), a Bench of the Rangoon High 
Court held that a widow has the same powers 
to adopt as her husband had in his lifetime 
when there are no sapindas living, but the 
‘learned Judges did not examine the line of 

(4) 41 M 998; 48 Ind. Cas. 706; A I R 1918 PC 97; 45 
ITA 265; 25MLT1;17 ALJ 34; 36 MLJ 40; 230 
W N 251;29CL J 184;9L W 243; 21 Bom. L R 238; 
LUPLR@O)18( OC). 

(5) 69 M LJ 388; 157 Ind. Cas. 881; A IR 1935 PG 
190; 42L W 267; 1935 0 L R 537; 1935 A L R 948; 
1 B R857; 1935 O W N°1055; 37 Bom. L R 852; (1935) 
MWN 1216; 40 C W N 1; 8 R P C 53 (P C) j 

(6) IL R (1938) Mad. 551; 172 Ind. Cas.. 724; AI R 
1938 P C 34; 65 I A 93; 32S LR 328; 1938 O L R61; 
1938 O W N 117; 4B R 251; 10 RPO 162; 47L W 
110; 1938 A L R 77; 1938) AL J 215-42 O W N 449; 
(1938) 1M LJ 426; 19 P L T 169; 66C LJ 581 


(PO. 
i aH 188 Ind. Cas. 250; A I R 1940 Mad. 356; (1940) 1 
M LJ 400; 51 L W -408; (1940) MW N 393;,.12R M 
820;IL R (940) Mad. 454. 

(8) 12 R- 22; 147 Ind. Cas. 716; AI R1933 Rang: 334; 
6 R Rang. 172, : 
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cases starting with Collector of Madura v. 
Mootoo Ramalinga Sathupathy (2). One of 
the learned Judges (Das, J.) based this 
eopinion on a passage in the judgment of the 

rivy Council in Sri Balusu Gurulinga- 
swami v. Sri Balusu Ramalakshmamma. (9), 
where their Lordships said that in ,Madras 
“it is establishgd...... that unless there is some express 
prohibition by the husband, the wife’s power, at least 
with the concurrence of sapindas in cases when that 
“is required, is co-extensive with that of the husband.”’ 

In that case the Judicial Committee was 

merely concerned with the question whether 
a widow could make an adoption of the only 
son ofa kinsman and was not considering’ 
the question now under discussion.. The 
other learned Judge (Dunkley, J.) relied oł 
the judgment of the Privy Council in 
Krishnayya v. Lakshmipathi (1), but I am 
unable to read it in the same way a8 he did. 
The question which the Privy Council was 
considering there was whether there could 
be a lawful adoption when the consent of 
some of the nearest sapindas had not been 
sought or obtained. Their Lordships held 
that the absence of consent on the part of the 
nearest sapindas could not be made good by 
the authorization of distant relatives. If the 
nearest sapindas improperly refuse their 
consent to an adoption the widow is, how- 
ever, entitled to seek the consent of the 
next nearest sapindas. In my judgment the 
-decisions of the Privy Council when fully 
examined entirely negative the proposition 
that there is residuary power in a widow 
to adopt when her husband’s sapindas are all 
dead. It follows that in my opinion respon- 
dent No. 2 had no power to adopt respon- 
dent No, 1 and that the decision of the Sub- 
ordinate Judge is erroneous. I would allow 
the appeal and decree the appellant’s suit 
with costs both here and below. 


Krishnaswami Ayyangar, J.—I agree. 
N.-S. . Appeal allowed. 


(9) 22 M 398; 21 A 460; 26 I A 113; 7 Sar. 330; 30 W 
N 427; 9 M L J 67; 1 Bom. L R 226 (P ©). 





MADRAS HIGH COURT 
Civil Revision Petition No. 270 of 1937 
April 17, 1940 
WADSWORTH, J. 
BOLISETTI SUNDARAM anDe 
PETITIONERS 


VETSUS 
KANUPARTHI VENKATAPPADASU 
AND. aNOTHER—RESPONDENTS - 
Promissory note—One of parties promising to 
execute pro-note but not doing so—No evidence that he 
authorized anyone todfix his mark—His liability, 


pad 
ANOTHER— 
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under pro-note—Pro-note purporting tobe jointly eze- -completed contract anti thé suit had to be: 


ae by A a B in renega of old Joint pronote dismissed as against both the defendants. In- 

A alone executing it—No evidence whether eze- sas Pra: 

cuted only on faith that B would also execute—Note, Teyigion, it is contended that both the defen- 
5 | ý 


if binding on A. ', dants are liable. Wes 
Where there is no evidence that a party to apromis- e The case with referertce to defendant No.. 


sory note authorized anyone to affix higmarkandall 2 is simple. It is Based onthe decision of a 
: that is in evidence is that he promised to execute the 1 P i 9 


note and went away without doing so there was no Bench of this Court in. Balayya v. 8 ubbayya 
execution either by him or by a pers@n authorized to (1), which “he ld that when a party to a pro- 
execute one his behalf. He is not, therefore, liable missOry note authorized the scribe to ay. 
under the promissory note. 44 Ind. Cas. 813 (1), dis- his mark and under that'authority the scribe. 
inguished. a ds gen 

When A executes a bond on the faith that B will wrote words indicating that the _ PEOnUSOT: 
also” execute it and that B fails to do so, A has an Was the person who affixed the mark, but did 
equity in his favour relieving him from a liabili- not actually put any mark, there was asuffi-- 


ty whist He ye kandil to under taki. ae : i is cient execution by the agent of the promisor 
also settle at i signe e bond” withou > s - ; 5 
any regard to the question whether B signed it or not to bind him. .It seems to me that there are 


and if he delivered it as his bond, he is liable there- MO such facts in the present case. There is. 
on, even though B did not sign. The question whe- no evidence that defendant No. 2, authoriz-. 


ther a particular instrument was pigned v one ofthe èd anyone to affix his mark; all that we have 
parties on the faith, that the other would also signis + * 7 : 4 
a questiorof fact and or is a ground of defence which 18 evidence that he promised to execute the 


must be established by the person who has signed the note and went away without doing so. There 
instrument. : was no execution either by him or by a person. 
g Wia there is a promiesory mote purporting. fo Be authorized to execute on his hehalf. Clearly 
int promissory note o an ; 7 - as : 
vidas joint asa Ba nota and A alone executes and therefore the decision of the lower Court, S 
delivers that note and B falls to execute it, the note is far as dêfendant No. 2, is concerned, is cor- 
binding on A, when there is mb evidence one way or rect. The position with reference to defen- 
the other whether or not A executed only on the faih dant No. 1, is not so-elear and there is a. 
that B would also execute. good deal of rather conflicting case-law on 
C. R. P. to the revise the decree of the Dis- the subject. Most of the. cases decided by: 
trict Munsif, Reppalle, in S. C. S. No. 146 of the Indian Courts have references to s. 87, 
1936. Negotiable Instruments Act, and’ are cases. 


` Mr. N. Vasudeva Rao. f = the Petitioners. 1 which when one person has signed a bond. 


the signature of the other person is forged 
Mr. A. Lakshmayya, for the Respondents. on that bond either with or without the con- 


Order.—The petitioners were plaintiffs nivance of the actual executant- We are not 
in a small cause suit based on a promissory here concerned with any alteration of the 
note, Ex. A, dated March 25, 1933, fora sum instrument or any forgery of the signature- 
of Rs. 167-12-9. The promissory note reads of defendant No. 2. _ | 
as if it were a joint promissory note by defen- | The simple position is this: When there 
dants Nos. land 2. Butitis found 'that it isa promissory note purporting to be a joint 
was not executed by defendant No. 2'though promissory note of A and B and A alone 
it was executed by defendant No. 1. What executes and delivers that note and B fails. 
happened was that the two defendants went to execute it, is the note binding on A, when. 
to the plaintiffs and asked them to write a there is no evidence one way or the other 
promissory note in renewal of two earliere Whether or not A executed only on, the faith. 
promissory notes, the major note being Ex. C, that B would also execute? It is, I think,. 
a joint bond executed by both defendants Nos. well-established that when A executes a 
land 2, the lessor one being Ex. B, a promis- bond on the faith that B will also execute- 
sory note by defendant No. lalone. While it and that B fails to do so. A-has an equity 
the suit note was being written defendant in his favour relieving him from a liability 
No. 2 went away. The scribe wrote at the which he never intended to undertake. But. 
foot of the note the description of defendant it seems also tobe settled that if A signed 
No. 2, as the person who affixed his mark, the bond without any regard to.the question. 
buno mark or thumb print was in fact whether B signed it or not and if he deliver- 
taken from tlefendant No. 2. Defendant No. ed it as his bond, he is liable thereon, even 
1, executed the promissory note’ and he did though B did not sign. The English cases 
not defend the suit nor has he appeared to doto some extent distinguish between a 
oppose this revision petition. The lower deed and asimple contract. Seeing that under 
Court found that as the note Was intended 5-46, Negotiable Instruments Act, the mak- 


to be a joint note and was not executed by (1) AI R 1918 Mad. 24; 44 Ind. Cas, 813;.40. ML 
one of the joint promisors, there was no 1171. . Nk ak 
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ing of a promissory note is completed by de- 
livery, it is difficult tosee how a person who 
signsand delivers a negotiable instrument 
is in any better position than a person” who 


signs, seals ‘and delivers a deed. The iustru-.° 


ment is in law the instrument of the maker, 
unless Re can establish any equity whereby 
it should not be enforced again% him. It 
seems to.be settled that the question whe- 
ther a particular instrument was signed by 
one of thé parties on the faith, that the other 
would also sign is a question of fact: vide 
Latch v. Wedlake (2).-Is this question of fact 
one which must be proved by the plaintiff 
who seeks to impose liability upon the actual 
-executant or is it a ground of defence which 
must be established by the person who has 
signed the instrument? The latter view . 
‘seems to be a correct view. It is true that 
Jessel M. R. has stated. in Luke v. South 
Kinsington Hotel Co. (3), at p. 125 that: 
“it is well-settled that if two persons execute a deed 
on the faith that a third will do so, and that is known 
to the other parties to the deed, the deed does not bind: 
in equity if the third refuses to execute.” 

This dictum has however, been criticized 
‘by the House of Lords as going toofar. In 
Nass v. Westminster Bank Ltd., (4), where 
their Lordships discuss the cases on this 
‘subject and point out that they are mainly. 
cases where it was sought to impose on a 
man a greater liability than he had ever in- 
‘tended to bear, where his intention was not 
“in doubt, and where, if he were not able to 
get equitable relief, he would suffer substan- 
tial loss. Their Lordships further on quote 
with approval the case in Hx parte Harding | 
In re Smith, Fleming and Co. (5), where it’ 
‘is expressly decided that the person who 
asserts such an equity in his favour to relieve 
him from the obligations of the contract 
-which he has signed must affirm and prove 
the groundse upon which that equity is based. 
Their Lordships state that - 

“two propositions as regards the equity in question may e 
safely be asserted, namely, (7) that the intention of the 
-person who is setting it up isnot a matter of mere con- 
jecture, and (24) that the equity comes into play only 
when, in its absence, thelegal effect of the uncondi- 


‘tional execution of the deed will lead to substantial 
injustice.” 


I may observe tht the case just referred 
to in Ex parte Harding; In re Smith, 
Fleming and Co., (5), was not a case of a 
deed but of a simple letter of guarantee: And 
-it was clearly laid down that the burden of 


(2) 113 E R678. 

(3) (1879) 11 Ch D 121 (125); 48 L J Ch. 361; 40 LT 
638; 27 W R 5I4. : 

(4) (1940) 1 All E R 485. 

(5) (1880) 12 Ch. D 557; 41L T 517; 48 L J Bk. 115; 
28 W R 158. K 
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proof lay upon the person who, having signed 
that guarantee sought equitable relief agairist 
the obligation which it imposed.” It is true 
that in that case the letter of guarantee did 
not in its actual recitals indicate an intention 
that other parties should also sign ‘it. But 
the previous letter leading up to that” letter 
of guarantee made this point clear. Turn- 
ing to the facts of the present case, there 
was no doubt an intention to execute a joint 
promissory note. But defendant No. 1 was 
personally liable under both of the promis- 
sory notes which the suit note superseded. 
There was no question therefore of his being 
mere surety or guarantor and the plaintiffs 
could have recovered the whole amount qf 
the two earlier promissory notes from him 
personally. It is true that the failure of 
defendant No. 2 to execute the suit promis- 
sory note might make it difficult for defen- 
dant No. 1 to establish a right of contribution 
as against him. But so far as the plaintiffs 
were concerned the liability with which they 
propose to charge defendant No. 1, under 
this note is not different from the liability 
Which he proposed to undertake ; and there 
is no evidence that he would have been un- 
willing to sign this promissory note, had it 
not been for the belief that defendant No. 2, 
was also going to sign it. Defendant No. 1 
has not denied his liability and has not put 
forward any plea that his liability was in- 
curred conditionally upon defendant No. 2 
undertaking a similar liability. ; 

On these facts and on the authorities cited, 
it seems to me that defendant No. 1, having 
signed and delivered this promissory note 
and having established no grounds to relieve 
him from the liability incurred thereunder 
must be held liable for the suit claim. In the 
result therefore I allow the petition to the 
extent that the plaintiffs will havea decree 
for the suit claim with interest at the con- 
tract rate until to-day and subsequent interest 
at 6 per cent. till realization and costs against 
defendant No. 1 only. As against defendant 
No. 2 the revision petition is dismissed with 
costs. i 


N.-S. Petition partly allowed. 
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: OUDH CHIEF COURT 
` Second Civil Appeal No. 293 of 1937 
~ January 20, 1941. 
BENNETT AND GuuLAM Hasan, JJ. 
INDERJIT—Puaintirr—APPELLANT 
versus . 
KANHAIYA LAL AND ANOTHER— 
DEFENDANTS— RESPONDENTS 
‘U.P. Land Revenue Act (TII of 1901), s. 111— 
Partition — Objection filed after prescribed time— 
Order passed by Revenue Court under s.111 (1) (b)— 
Civil Court, if can question—Discretion of Revenue 
Court to extend time prescribed for objections—Claim 
to separate ownership of sir land—Whether question of 
proprietary title. : : 

The question whether an objection is barred as not 
having been made within the time prescribed by s. 111, 
UW. P. Land Revenue Act, is essentially a question for 
the Revenue Court to decide, and it is not open tō 
the Civil Court to question the decision of Revenue 
Courts on this point. The only circumstance in which 
the Civil Court would be justified in questioning the 
order passed by the Revenue Court under s. 111 (1) (b) 
is where the Civil Court finds that the question raised 
is not a question of proprietary title. 80 Ind. Cas. 1033 
(6), relied on. [p. 851, col. 1.) 

(Case-law referred to.] 

The Revenue Courts have discretion to extend the 
time prescribed for prefering objections under s. 111, 
U.P. Land Revenue Act. 92 Ind. Qas. 903 (8) antl 
Jagdeo Singh v. Banaphal Pandey (9), relied on. [p. 
851, col. 2.) 

The question of a claim to separate ownership of 
sir lands is a question of proprietary title. Din Dayal 
v. Ram Narain (10), followed. [ibid.] 


S. C. A. against the order of the District 
Judge of Hardoi, dated April 15, 1937. 

Mr. K.P. Misra, for the Appellant. 

Mr. H. N. Das, for the Respondents. 


Judgment.—This is a second civil appeal 
against the order of the learned District 
Judge of Hardoi dated April 15; 1937, up- 
holding the judgment and decree passed by 
the learned Munsif of Hardoi dated Decem- 
ber 17, 1936, dismissing the plaintiff’s suit. 

The suit was brought by Inderjit in conse- 
quence of an order passed. by the Commis- 
sioner in a partition case on February 11; 
1935. Inderjit had applied for partition on 
June 23,1934, and proclamation had issued 
under s. 110 of the Land Revenue Act. 
Thereafter on May 19, 1935, partition proceed- 
ings had been drafted, Inderjit fled an 
objection on June 4, against the: provision 
made in the partition proceedings for the 
partition of the sir land. The provision 
was that the sir of each co-sharer would go 


wit® his patti and that compensation would. 


be givefl jm cash from non-statutory and 
other statutory tenancy land. The objection 
was disallowed by the partition officer, and an 
appeal against his order was dismissed by the 
Deputy Commissioner on September 10, 1935. 
In second appeal the Commissioner allowed 
the objection, considering that it raised a 
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question of propijetary'title’ and ordered the 
objector under s. 111 (1) (b) of the Land 
Reveuue Act to establish his claim in à Civil 


Z Court by instituting a suit within three months 


e Inderjit accordingly filed a suit for: declara- 
tion that he owne@half the sir land men- 
tioned in Lists, A, Brand C attached to the 
plaint. ©. 

The suit was contested on various grounds 
including the ground that the ordgr of the 
Commissioner was ułtra vires. The Munsif 
dismissed the suit holding that the order 
under s. 111 could be assailed in the Civil 
Court, that the Commissioner’s order was 
ultra vires and, therefore, the Civil Court 
had no jurisdiction to try the suit. He further 
held that there was no cause of action for 
instituting a suit with respect to the sir land 
mentioned in List B attached to the plaint 
because this sir land was not included in 
the partition and therefore the Commissioner’s 
order did not apply to it. 

It was apparently realised by the plain- 
tiff Inde%jit that so far as the sir land in 
List B was concerned, it was incorrectly stat- 
ed in the plaint that the cause of ‘action 
accrued on February 11, 1936, the date of 
the Commissioner's order, because in the 
lower Appellate Court he filed an application 
for amendment of this paragraph of the 
plaint so as to show that the cause of action 
with regard to the sir land in List B arose 
in 1933. : 

The lower Appellate Court agreed with 
the view taken by the Munsif that the 
Commissioner’s order was invalid, that it 
was open to the Civil Court to consider whe- 
ther it was valid or invalid, and that as it 
was invalid there was no proper cause of 
action with regard to the property in Lists A 
and Ce As regards the application for 
amendment of the plaint in regard to the 
property in list B, the District Judge observ- 
ed that the application for amendment was 
very belated and that in view of the decision 
with regard to the property in Lists A and C 
that the suit was not maintainable in the 
Civil Court, it was not desirable to let the 
case proceed with respect to the property in 
List, B. He did not. however, allow the appli- 
cation for amendment. . 

Four questions arise for decision in this 
appeal: ; 

(1) Whether the Civil Court.was compe- 
tent to question the order of the Revenue 
Court under s. 111 of the Land Revenue 
Act. | 

(2) ‘Ifso, whether the lower Courts corrècte - 

ly held that.the order of the Commissioner , 
was invalid because objections had been 


o 
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taken by the platntiff-after the time contem- 
plated by s. 111. aS 

(3) ° Whether the plaintiff’s objection did 
in fact raise a question of proprietary title. . 
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Judge of this Court that where a statute 
confers jurisdiction upon a tribunal of limit- 
ed authority, the conditions and qualifica- 
tions under which jurisdiction has to be 


(4) “Whether, if the appeal is allowed+ exercised must be directly complied anda 


on the above points the &ppellant should be 
allowed to amend his plaint so as to alter 
the cause of action in regard to th® property 
in List B. 

On thg first poiñt the lower Appellate 
_ Court has relied on a decision of the Judicial 

Commissioners Court in Mukhtar Ahmad 
v. Barati Lal, (17 O. C. 224). (1) This is un- 
doubtedly an authority which supports the 
view taken by the lower Appellate Court. 
It was said in that case that when the 
jurisdiction of the Civil Courts is invoked 
they must satisfy themselves that all the 
conditions and qualifications annexed to the 
grant of jurisdiction have been strictly com- 
plied with. It must be made clear that the 
question of title which they are invited 
to decide has been raised by an objection 
filed by Revenue Court within the time pro- 
vided by s. 110 of the Act, and it must be 
shown that the conditions laid down ins. 111, 
sub-s. (1) cls. (a) and (b) have been satisfied. 

We have been referred to other cases 
bearing on this question, .some of which 
support the appellant and some of which 
are against him. Reference was made to 
another decision of the Judicial Commis- 
sioner’s Court in Ram Lakhan Singh v. 
Rampal Singh, (24 O. ©. 148) (2), but the 
question did not directly arise in that case. 
It was only said that the competence ofa 
Civil, Court to decide the question of title 
depends upon the choice exercised by the 
Revenue Court. If the latter Court passes 
an order under cl. (a) or (b) a Civil Court 
has authority to try and decide the question 
of title, but it is a condition precedent that 
such an order be made, 


In a case of this Court, Ram Sidh Singh e 


v. Mahanth Bakoodas (4 O. W.N. 1196) (3) 
it was said that the jurisdiction of the Civil 
Courts in matters relating to partition is 
expressly ousted, except in so far as is pro- 
vided by the provisions of s. 111 of the Land 
Revenue Act, ande the conditions and quali- 
fications annexed to the grant of jurisdiction 
must be strictly complied with. f 

In Ram Sumaran v. Sarjoo Persad (9,0. 
W. N. 1062) (4) it was observed by a Single 
. (1) 17 O O 224; 25 Ind. Cas, 316; 1 O L J 335; AIR 
1914 Oudh 115. 

(2) 24 O C 143; 63 Ind. Cas. 272. 

(3) 4 O W N 1196; 107 Ind. Cas. 333 (2); A LR 1928 
Oudh 101. 
* (450 W N 1062;114 Ind. Cas. 806; 12 R D 731; 
AI-R 1929 Oudh 67; Ind. Rul, (1929) Oudh 198. 


Revenue Court is not entitled to entertain 
an objection raising a question of pro- 
prietary, if, not filed at the proper time. 
Reference was made in this case to Mukhtar 
Ahmad v. Barati Lal, (1) and the principle 
laid down in that case was accepted as cor- 
rect. The learned Judge said that a Revenue 
Court is not entitled to entertain an objection 
raising a question of proprietary title if not 
filed at the proper time. 

The question came up before this Court 
again in Dhanpati Kuer v.Kandhaiya Bakhsh 
Singh, (7 O. W. N. 586) (5), but here, as in 
some other case also, the question primarily 
considered was whether the Revenue Court 
was justified in passing an order under 
s. 111, of the Land Revenue Act when the 
provisions of that section had not been 
strictly complied with in regard to the time 
within which the objection should have been 
Made. 

It can, however, be said that it appears to 
have been assumed in this and in some other 
cases that it was open to the Civil Court to 
consider whether the order of the Revenue 
Court was legally valid. 

On the other hand there is a ruling of the 
Allahabad High Court in Parosiddhan Rai 
v. Dhaneshar Rai, (A. I. R. 1925 All. 818) 
(6), which supports the view that it is not 
open to the Civil Court to question the 
validity of the order of the Revenue Court 
onthe ground thatthe provisions ofs. 111 
had not been complied. In this case no ob- 
jection was taken after issue of the formal 
notice of the application for partition but when 
steps were taken to draft the partition pro- 
ceedings unders. 114 cf the Land Revenue 
Act, a definite and specific objection was 
made. The Assistant Collector held that 
this was an objection which ought ‘to have 
been presented under s. 110 of the Land 
Revenue Act, and he refused to entertain 
it. The Collector in appeal directed the ap- 
plication to be entertained notwithstanding 
that it was not raised within the period 
limited by the proclamation under s. 110. 
It was observed by a Bench of the Allgha- 
bad High Court that the questign "whether 
the objector Parsiddhan Rai should have 
been permitted to make the objection when 
he allowed the period limited by the procla- 

(5) 7 O W N 586; 172 Ind. Cas. 28; 14 R D 317; AIR 


1930 Oudh 371; Ind. Rul. (1930) Oudh 444. 
-. (6) A I R 1925 All. 818; 80 Ind. Cas. 1033. 
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. mation under s. 110 of the Land Revenue 
Act to expire, was essentially one for the} 
Revenue Courts to decide. It was also said: 
thatthe Collector seemed to have dealt witht . 
the mattervery sensibly. There appears to 

:. be no case of this Court in which it has been 
expressly*held that a Civil Court is either com- 
petent or ‘incompetent to considér the ques- 
tion, but the competency of the Civil Court 
has certainly been assumed in cases where 

‘the, validity of the Revenue Courts order 
has been examined. We should ourselves 
_be inclined to agree with the Allahabad 
High Court in Parsiddhan Rai v. Dhaneshar 
Rai (6), that the question whether an objec- 
fion is barred as not having been made 
within the time prescribed by s. 111, is essen- 
tially a question for the Revenue Court to 
decide ‘and that itis not open to the Civil 
Court to question the decision of the Revenue 
Courts on this point. The only circumstance 
in which in our opinion, the Civil Court 
would be justified in questioning the order 
passed by the Revenue Court unders. 111 
(1) (b) is where the Civil Court finds that the ` 
question raised is not a question of proprie- 
tary title. 

We have, however, considered whether it 
was correctly held by the lower Appellate 
Court in the present case that the order of 
the Commissioner was‘invalid by reason of 
the fact that the objection was made after 

_the time contemplated by s. 111. We have 
already referred to some cases in which it 
was held that the Revenue Court can extend 
-the time fixed by s. 111. This was also held 
-by the Court of the Judicial Commissioner in 
Kali Persad v. Thakur Dei (1 O. L. J. 81) 
(7), where it was said that a Revenue Court 
acting under. s. 114 of the Land Revenue 
„Actis not precluded from dealing with an 
objection filed beyond the time fixed by it 
for filing objections, if it has not up to that. 
time taken any action under that section. 


Similarly in Budhan Singh v. Kalka Singh, 
(A I R1926 Oudh 309) (8), it was held that 
in partition proceedings where an objection 
is raised after the appointed time but before 

‘the Court has taken any steps under s. 113 
a Revenue Courtis not precluded from deal- 
ing with it, and if it does decide it, the deci- 

‘sidtwill be taken to be under s. 111. 

_ Again imFagdeo Singh v. Banaphal Pan- 
dey, (17 R.D. 640) (9). it was held that 
where in partition proceedings an objection 


(7) 10 LJ 81; 23 Ind. Cas. 965; SI R1914 Oudh 
313 i 


(8) A I R 1926 Oudh 309; 92 Ind. Cas. 903. 
(9) 17 R D640. 
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raising a question of proprietary title is , 
not raised at an earlier stage, but is put for- 
wartl at a very late stage, the period for 
filing objections can be extended -fór good 
cause. . i 

Weare very doubtful whether inview of 
these promouncements we should be justified 
in holding that the order of the Commissiqner 
was invalid in the present case on the ground 
that the objection had not been made within 
the proper time. It is clear that the Re- 
venue Courts have discretion to extend the 
time, and as we have said we do not think 
that their decision on this point should be 
questioned in a Civil Court. We are of 
opinion that in the present case at least 
there is no sufficient reason to hold that 
the order is invalid. We are unable, there- 
fore, to agree with the lower Appellate Court 
on this point. 

On the question whether the objection does 
in fact raise a question of proprietary title, 
we haveebeen referred to a clear ruling by 
the Board of Revenue in Din Dayal v. 
Ram Narain (2 U. D. 343) (10) that the 
question of a claim to separate ownership of 
certain sir lands in a muafi holding is a 
question of proprietary title, and in view 
of this ruling we see no reason to doubt 
that the question raised in the present 
case is a question of proprietary title, as 
was the opinion of the Commissioner. 

There remains the question whether, as 
on these findings it will be necessary to 
allow the appeal and remand the suit, the 
application of the appellant for amendment - 
of the plaint in regard to the sir land in 
List B should be allowed. In the cir- 
cumstances we consider that it should be 
allowed. 

We accordingly allow this appeal, set aside 
the orders passed by the lower Courts and 
remand the suit to the trial Court for deci- 
sion on the merits after amendment by the 
appellant of the plaint with regard to the 
property in List B. Costs hitherto incurred 
in this Court and in the Courts below will 
abide the result. . 


s. 7 Appeal allowed. 


(10) 2 U D 343, 
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LAHORE HIGH COURT 
, ; Full Bench 
‘ "Letters: Patent Appeal No. 48 of 1940 
= December 4, 1940 
DALIP SINGH, MONROE AND SALE, JJ. 
‘TLAM DIN AND ANOTHER—ÅPPELLANTS 


versus . 
e MANGAL SINGH AND oTHERS— 
RESPONDENTS 


e 
< Panjab Tenancy Act (28VI of 1887), ss. 50-A, 50, 
45 (6)—Tenant ejected under s. 45 (6) or his suit 
dismissed under s. 50—Whether can sue in Civil 
_ Court under any title other than title as tenant. 

A suit by a person claiming possession of the land, 
under title of ownership or any title other than a title 
as tenants, (as a mortgagee with possession). is not 
barred under the provisions of s. 50-A, Punjab Ten. 
Act, even if previously the said person has been 
ejected by-a Revenue Court under s. 45, sub-s. (6) 
or his suit has been dismissed under s. 50 and the 
Civil Court has jurisdiction to entertain such a suit. 
177 Ind. Cas. 703 (6), Overruled, 188 Ind. Cas. 
682, Reversed. [p. 853, col. 1.) 


L. P. A. from an order of Mr. Justice 
Bhide, reported in 188 Ind. Cas. 688. 


Order of Reference 


Dalip Singh, J—The facts of this case 
are as follows: 15 kanals, 17 marlas of land - 
belong to three brothers, Mangal Singh, 
Gandu Singh and Bhagat Singh, sons of 
Bishan Das, in equal shares. Mangal Singh 
and Gandu Singh mortgaged with possession 
two-thirds share with Hussain Bakhsh. On 
July 5, 1920, Hussain Bakhsh mortgaged 
his mortgagee rights with Hassan Moham- 
mad, fathér of the present plaintiffs, Ilam 
Din and Imam Din, and on the same day 
and by the same document, Bhagat Singh 
mortgaged his one-third share to Hassan 
Mohammad with possession. On April 25, 
1922, Bhagat Singh mortgaged a large area 
of land including his share in this land to 
R. S. Sohna Mal with possession. On March 
19, 1932 R.S. Sohna Mal transferred his. 
mortgagee rights by sale to Mangal Singh 
son of R. S. Sohna Mal, and Iqbal Singh 
with possession. In 1929 Umar Din, a co- 
sharer ina khata appertaining to this land, 
applied for partition. Five or 6 marlas of 
land fell to the share of Bhagat Singh. Sohna 
Mal::was recorded in the revenue papers as 
a mortgagee with possession and Ilam Din 
and: Imam Din, the present plaintiffs, as 
tenants-at-will. Following the mortgagé of 
July 5, 1920, two mutations were entered, . 
one with respect to the shares of Mangal 
Singh and Gandu Singh in favour of Hassan 
Mohammad and one, ‘tvhich shoudd have 
been in the name of Bhagat Singh, was, by 
mistake, entered inthe name of Ishar Das, 
ancther co-sharer in this khata, who was 
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shown as the mortgagor. Mangal Singh and 
Iqbal Singh being entered in the revenue 
papers as mortgagees with possession applied 
for notice of ejectment against Ilam Din 
and Imam Din. On November 11, 1935, 
there was a report that Ilam Din had re- 
fused to accept service, execution “was taken 
out and the plaintiffs were rejected. On 
June 20, 19:6, the plaintiffs brought a suit 
to contest liability to ejectment in the 
Revenue Court. The suit was dismissed as 
barred by limitation on October 3, 1936 and 
an appeal from that decision to the Collector 
was also dismissed. 

The plaintiffs now brought the present 
suit for possession as mortgagees entitled fo 
possession on January 5,1937. The suit was 
decreed on January 31, 1938 and the appeal 
to the learned District Judge was dismissed 
on February 25, 1939. The second appeal to 
this Court was accepted by the learned 
Single Judge on the ground of jurisdiction 
only. It was held that, under s. 50-A, Punjab 
Ten. Act, the jurisdiction of the, Civil Court 
fo entertain this suit was barred because 
ejectment had been ordered against the 
plaintiffs under s. 45 (6) and their suit under 
s. 50 had also been dismissed. 

Upon this point there appears to be a 
conflict of rulings. In Sultan Mahmud v. 
Ahmad Khan (i) though the facts are not 
clearly stated in that judgment, it appears 
that I, sitting in Single Bench, decided that 
asuif of this nature would not be barred 
under the provisions of s. 50-A on the ground 
that this was nota suit to contest liability 
to ejectment or to recover compensation’ or 
to recover possession of occupancy rights but 
was a suit claiming under a different title 
which could not have been decided in the 
Revenue Courts at all and, as it seemed esSen- 
tial that some Court should have jurisdiction 
to decide the question of title, a suit was not 
barred by reason of the provisions of s. 50-A. 
This ruling was followed by my learned 
brother Tek Chand, J., in Maru v. Abdul 
Rahim (2) where he also sitting in Single 
Bench, came to the conclusion that the law 
was correctly laid down in the previous rul- 
ing of mine: Sultan Mahmud v. Ahmad 
Khan (1). | , f 2 

On the other hand in Mehar Khgy v- 
Atta Mohamad (3) which i, uivalent 
to 16 Lah. 1086 (3) Currie,” J., sitting 
in Single Bench held that a similar 
of A I R 1933 Lah. 1016; 147 Ind. Cas. 521; 6 RL 


. e 
(2) A I R1937 ‘Lah. 849; 175 Ind. Cas. 808; 39 P. L 
R485;11RL49. . 

(3) A 1R 1935 Lah. 719; 156 Ind. Cas. 592;37 P I. 
R 507; 16 L 1C86; 8 R L 11. 4 
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case was barred under the provisions of 
s. 50-A and a Letters Patent Appeal from 
that judgment was ‘dismissed in limine, on 
July 9,.1935 by a Division Bench consisting 


of Addison and Din Muhammad, JJ. The, under s.45,-Ten. Act. 


ruling reported in Sultan Mahmud v. Ahmad 
Khan (1) does not appear to have been 
brought to the notice of the learned: Judge 
who decided the case in Mehar Khan v. 
Atta Mohamad (3) but my learned brother 
Tek Chand, J. considered both the Single 
Bench rulings in Maru v. Abdul Rahim 


Je 

It would obviously be curious if, sitting 
together, the two Judges, who have express- 
ed the same opinion already sitting in Single 
Bench, should overrule the decision of the 
Single Bench or differ from the ruling of the 
Letters Patent Appeal of 1935. I would 
thereforé refer this case for decision toa 
Full Bench as the matter is of some import- 
ance and may arise again. Indeed, the cases 
mentioned above show that it has arisen at 
least three times already. The question for 
the Full Bench would be: 

“Whether a suit by a person claiming 
possession of the land, under title of owner- 
ship or any title other than a title as tenant, 
is or is not barred under the provisions of 
s. 50-A, Punjab Ten. Act, where previously 
the said person has been ejected by a Revenue 
Court under s. 45; sub-s. (6) or his suit has 
been dismissed under s. 50?” 


Tek Chand, J.—I agree. 


Mr. Mahbub Elahi, for the Appellants. 
Mr. Nand Lal Salooja, for the Respondents 
(Mangal Singh and Iqbal Singh). 


OPINION 
Sale,.J.—The question referred. to the 
Full Bench for decision is: | k 
--: “Whether a suit byia person claiming possession 
of the land, under title“ of ownership or. any title 
other than a title as tenants, is or is not barred 


under the provisions of sv 50-A, Punjab Ten. Act,e 


where previously the sajd person has been'ejected by 
a Revenue Court under s. 45 sub-s. (6) or his suit 
has been dismissed under s. 90?” A 

The material facts are stated in the order 
of reference, but it may be mentioned here 
that Mr. Salooja, on behalf of the' respon- 
dents, does not accept. all these facts, so 
stated, as correct; and since, as a result of 
our decision, the case must be remanded to 
théaraed Judge in Single Bench for deci- 
sion of thè appeal on the merits, I would 
avoid repetition of anything in the nature 
of a controversial statement of facts. But for 
the purposes of this reference, the facts, as 
admitted, are simple. The plaintiffs in this 
case were recorded in the revenue records 
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as tenants-at-will. The defendants obtained 
possession of the land ‘in stib as a result of 
partition proceedings; and: they moved the . 
reyenue authorities to. eject the plaintiffs 
The plaintiffs sued 
“in the Revenue Court to contest the “notice 
of ejectment but the guit was dismissed as 
‘time-barred. Thereafter the plaintiffs insti- 
tuted this*suit in the Civil Court for posses- 
sion of the land on the ground that they’ 
were not tenants-at-will ‘but mgrtgagees 
entitled to possession? The suit was decreed’ 
by the trial Court and an appeal to the 
learned District Judge was dismissed.. A 
second appeal to this Court was accepted by 
the learned Judge sitting in Single Bench 
on the ground of jurisdiction only. He held 
that under s.50-A, Punjab Ten. Act, juris- 
diction of a Civil Court to entertain this suit 
was barred because, ejectment of: the plain- 
tiffs had been ordered under s. 45, Ten. Act, 
and their suit under s. 50 had been dismissed.’ 
It is necessary to recite the text ofs. 50-A, 
Punjab Ten. Act, because this section has 
been migyuoted both in certain rulings of this 
Court as well asin some standard editions 
of the Ten. Act: í 
“50-A. No person whose sha par hes ran ordera 
ORCS . a evenus Our: under 
Bar to civil .suiis. Hy 45, sub-s (6), or whose 
suit has been dismissed , under s. 50, may institute 
a suit in a Civil Court to contest his liability to 
ejectment or to recover possession or occupancy rights, 
or to recover compensation.” ~ so 
The section was introduced by the Punjab 
Tenancy Amending Act V of 1929, and the 
section, as above quoted, is taken from the 
official edition which corresponds with the 
text as published in the Gazette of Septem- 
ber 9, 1929. It should be noted that the bar 
relates to civil suits “to contest liability to 
ejectment, or to recover possession or occup- 
ancy rights, or to recover compensation” and 
not ‘‘... to recover possession of occupancy 
rights...” as sometimes misquoted. 


The argument of Mr. Salooja, on behalf of 
the respondents, whose objection as to juris- 
diction prevailed with the learned Judge in 
Single Bench, briefly stated, is that on the 

. plain wording. of this section, which is very 
widely expressed, all suits to contest eject- 
ment are barred even if the contesting plain- 
tiff is claiming on a title other than ‘that of a 
tenant e. g., whether as owner by prescrip- 
tien, or otherwise, or as a mortgagee. The 
argument on behalf of the paintiffs is that 
the section only refers to suits by tenants or 
disappointed tenants litigating on the basis 
of their tenancy and does not apply to cases 
where“ the plaintiffs claim a title outside 
the purview of the Ten. Act. - The learned. 


~ 
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J udge in Single Bench in accepting. Mr: 
Salooja’s argumeht, followed a Single Bench 
authority by Currie, J., in 1935, cited as 


Mehar Khan v. Atta Mohamad (3), a Letters’ 


Pateht Appeal against which was dismissed 
in limine But a contrary decision had been 
given by Dalip Singh, J., in Sultan Mahmud 
v. Ahmad Khan (1), which does not appear 
to have been brought to the Snotice of 
Cuurie, J. In Maru v. Abdul Rahim (2), 
Tek Chand, J., ina considered judgment, 
discussed both these authorities and prefer- 
Ted to follow Dalip Singh, J.’s ruling, holding 
that Mehar Khan v. Atta Mohamad (3) was 
wrongly decided. In both Sultan Mahmud 
v. Ahmad Khan (1) and Maru v. Abdul 
Rahim (2), the plaintiffs sued on a title 
claimed to have been acquired by adverse 
possession; and Tek Chand, J. held that 
s. 50-A, Ten. Act 

“must be read along with ss. 45 (6) and 50, which are 
expressly mentioned in it, and the only reasonable inter- 
pretation which can be put on it is that a second trial 
between the parties is barred in the Civil Courts on the 
grounds on which they had fought it in the Revenue 
Court under s. 45 (6) or s. 50. It is conceded that a 
Revenue Court has no jurisdiction to determine the 
question of the alleged acquisition of title by adverse 
possession.’’ : 

The learned Judge went on to refer to a 
judgment of the Financial Commissioner re- 
ported in Sadhu Ram v. Mehr Shah. (4), 
where the learned Financial Commissioner 
observed that “only a Civil Court can ad- 
judicate finally on the question of adverse 
possession.” In this connection, Tek Chand, J., 
further cited some observations, by Benton, J: 
made in Thakar Gir v. Baisakhi (5), [a rul- 
ing on which Currie, J., relied in Mehar 
Khan v. Atta Mohamad (3)], where. 
Benton, J. sitting with Sir Meredyth Plowden, 
observed 


“that a person who has received notice of gjectment 
and who sues in the Revenue Court, either gets decrees 
protecting him, or he fails and is ejected. If he claims 
to be a proprietor it is still open to him to sue in the 
Civil Court and claim the land as a proprietor, if this be 
his contention.” 


In the case datided by Currie, J., Mehar 
Khan v. Atta Mohamad (3), the plaintiff had 
claimed a title by adverse possession, but 
Currie, J., observed that the case was not 
apparently foughteout on that basis in the 
Revenue Court and he expressed the view 
that if the question of title had been raised 
in the suit, the case must have been referred 
to the Civil Court because the question was 
one that could only be decided by a Civil 
Court. He held, however, that since the 
question of title had not been raised, the suit 


4) 11ILLT 7%, 
(5) 3 PR 1895, 
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was in substance one to contest liability to 
ejectment; which had already been decided 
by a Revenue Court and was, therefore, bar- ° 
red under the. provisions of s: 50-A, Ten» 
act. Thus, Currie, J., does not appear to 
° have supported the view that a person ejected 
under s. 45; Ten. Act, would be barred from 
agitating in a Civil Court a claim leased on a. 
title not cognizable by a Revenue Court. |, 

In Ujagar Singh v. Gora (6), Bhide, J., ii 
deciding a reference made by the Commis- 
sioner of the Lahore Division, held that s. 50-A 
does not restrict the grounds on which “lia- 
bility to ejectment may be contested and ap- 
parently took the view that where a tenant, 
ejected.under s. 45, instituted a suit for pos- 
session on the ground that he has acquired 
title by adverse possession, such a suit is 
cognizable by a Revenue Court and not by a 
Civil Court. Mr. Salooja, concedes that the 
proposition that all questions of title can be 
decided by a-Revenue Court, is too widely 
expressed and there can be no doubt that it 
is incorrect. His point, however, is that 
whatever may have been the intention of the 
Legislature in amending the Ten. Act Dy. 
the introduction of s. 50-A, the section, as 
it stands, bars a person who has been litigat- 

ing in the Revenue Court from pursuing the 
litigation in a Civil Court even though he 
seeks his remedy in the Civil Courts ona 
different title. Mr. Salooja conceded that if 
a person on whom a notice of ejectment is 
served went straight to a Civil Court ona 
question of title, s. 50-A would be no bar, 
but he contends that if he had first instituted 
asuit in a Revenue Court and failed, he 
would be barred from pursuing his remedy 
in a Civil Court under s. 50-A. 

In our view, s. 50-A, must, as pointed out 
by Tek Chand, J., in Maru v. Abdul Rahim 
(2), be read with ss. 45 (6) and 50, Ten. Act, 
which the amending s. 50-A is intended 
to implement. The Ten. Act isa statute 

*dealing primarily with relations between 
landlords and tenants and as has been frequ- 
ently held does not govern the case of a 
person who litigates under a title other than 
that of a tenant. We are fortified in this 
view by the history of this amending section. 
In Cheta v. Baija (7) a Full Bench of this 
Court had, in 1928, held thai after the failure 
of an action by a tenant under s.45, Ten. 
Act, a disappointed claimant cap sti St8% a 
remedy in a Civil Court because *ecourse to 
the Civil Court was not expressly barred by 


(6) A I R1938 Lah. 82; 177 Ind. Cas, 703I L R 

(1938) Lah. 509; 41 R L 353. ey ~ 
(T) 91 38; 105 Ind. Cas, 507; A I R 1927 Lah. 459% 

29P L R 489(F B). ean ii 
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the Act. The intention of the Ten. ‘Act, 
is to make the decision of the Revenue Courts 
under ss. 45 and 50 of the Act final; and the 
object of the proposed amendment appears to 


have been to give statutory effect to this n°, 


tention by expressly barring recourse to a 
' Civil Court by a disappointed tenant for the 
purpose df attacking the decision of the Re- 
venue. Court. s 

Accordingty, in our view, the meaning of 
s. 50-A is that a disappointed tenant whose 
ejegtment has been ordered by a Revenue 
Court under s. 45 or whose suit has been dis- 
missed under s. 50, cannot institute a suit in 
a Civil Court to contest his liability or to re- 
cover possession as a tenant or to recover 
éccupancy rights or to recover compensation. 
In -other words, the amending section bars a 
person from re-agitating in a Civil Court the 
question of his status as a tenant which he 
has lost by the action of the Revenue Court; 
but it does not prevent the person so ejected 
from instituting a suit for recovery of posses- 
sion by establishing a title other than that of 
a tenant, e. g., by adverse possession or, as in 
the present case, as a mortgagee with posses- 
sion. The answer, therefore, to the: question 
referred to us is that in the circumstances 
stated a suit is not barred by the provisions 
of s. 50-A, Ten. Act. The case must now 
be returned to the learned Judge in Single 
Bench for decision of the appeal on the 
merits. 

D. Answer accordingly. 





_ OUDH CHIEF COURT . 

Civil Revision Application No. 37 of 1938 
March 18, 1941 
GHULAM HASAN, J. - 
AMJAD HUSAIN AND ANOTHER— 
REsPONDENTS—APPLICANTS 
Versus 

Mst. RAISUNNISA—APPELLANT AND 
ANOTHER—RESPONDENTS—OPpposiTE PARTY 

U. P. Agriculturists’ Relief Act (XXVII of 1934). 
s. 23 (2)—Appellate order under s. 23—Case fulfil- 
ling requirements of s. 115, Civil Procedure 
Code (Act V _ of 1908)—Revision against, is 
maintainable—Evidence Act (I of 1872), s.. 90— 
Original document lost—Copy admitted as secondary 
evidence under s. 65— Presumption under 
s. Sew genuineness of original document, if can 
be drawn. e. 

The language of s. 23 of the Agri. ‘Relief Act does 
not divest: the Chief Court of the power of interference 
in revision if the case fulfils the requirements of 
s. 115 of the Civil P.C. Ghulam Jilani v. Muham- 
mad Hassan (1), 165 Ind. Cas. 46% (2) and Thakur 
Mahipal Singh v. Kamta Prasad (3), distinguish- 
ed. [p. 856, col, 2.) z 
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Where the original document having been lost its 
copy is admitted under s.” 65 ofethe Evi. Act as 
secondary evidence of the original, the only presump- 
tion that can be drawn under s. 90 is that itis a cor- 
re@t topy of the original document, but whether the 
original document was a genuine document js aques- 
tion which is capable of proof and it is fot permissi- 
ble to invoke the assistance of s. 90 ‘of the Evi. Act 
to prove the genuineness of*the original by the produc- 
tion of the gertified copy. 156 Ind. Cas. 864 (4), re- 
lied on, 117 Ind. Cas. 507 (5) and Shahzadi Begam 
v. Secretary of State for India (6), distinguished, 
121 Ind. Cas. 273 (7), referred’to. [p. 857, col. 1.) 


C. R. App. of the order of the District 
Judge of Barabanki, dated November 23, 
1937. 


Mr. Mohammad Husain, for the Appli- 
cants. 

Messrs. Sri Ram and Lekh Ram Varma, 
for the Opposite Parties. 

Order.—This revision application is, 
directed against the appellate order passed 
by the District Judge of Bara Banki allowing 
the appeal and setting aside the order of the 
Assistant Collector, first class in a suit for 
redemption of a mortgage under s. 12 of the 
U. P. Agri. Relief Act. o. 

The facts giving rise to the present litiga- 
tion are as follows :— i 

One Ramzan Ali mortgaged the property 
in suit with possession to defendant No. 2, 
Fazal Ahmad, under a mortgage-deed dated 
July 7, 1902. The defendant No. 2 sold his 
mortgagee right to Amjad Husain, defen- 
dant No.1. On July 21, 1904, Ramzan Ali 
is alleged to have sold his equity of redemp- 
tion to one Abdul Hakim, defendant No. 3; 
who in turn made a gift of the property in 
favour of his wife, the plaintiff. The plain- 
tiff thereupon filed an application for re- 
demption of the said mortgage of July 7, 
1902, under s. 12 of the U. P. Agri. Relief 
Act in tha Court of the Assistant Collector, 
First Class. car 

Defendant No. 3 admitted the plaintifi’s 
claim while defendants Nos. 1 and 2, who 
are the present applicants, filed a joint 
written statement contesting the application 
on the ground that Ramzan Ali never sold 
his equity of redemption and consequently 
the plaintiff was not a representative of the 
original mortgagor entitléd as such to sue 
for redemption. In para. 12 of the written 
statement the sale-deed of July 21, 1904, was 
denied and was alleged to be a forgery. The 
said defendants also denied that the plaintiff 
was an agriculturist as defined in the U.P... 
Agri. Relief Act and hence the plaintiff was 
not entitled to sue under s. 12 of the Agri: 


Relief Act. 
The learned Assistant Collector found that 


856 | 
‘the plaintiff hag not proved that she is the 
legal represerttative of the original mort- 


-gagor Ramzan: Ali. The original sale-deed 
of July: 21,..1904, was not produced but a 
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Ganesh. Dass-Ram. Gopal, (A. I. R. 1937 
Oudh 124) (2), was followed in this Full 
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Bench case. The decision of the Full 
Bench proceeded on the ground that the 


certified copy was produced. In thisconnec-,ewords ‘“‘decision of the appellate Court 


‘tion the’ learned Assistgnt Collector found 
that the evidence regarding the loss of the 
Original document was not satisfactory and 
‘tefused to admit the copy as secondary evi- 
-dence. On the secqnd question whether the 
plaintiff ewas-an agriculturist or not, the 
learned Assistant Collector recorded a find- 
ing’ against the plaintiff holding that she 
was not an agriculturist within the meaning 
of the Act. mo eo 

The learned District.J udge in appeal set 
aside the finding that the loss of the original 
document was not satisfactorily proved and 
presumed from the certified copy the 
genuineness of the original under s. 90 of the 
Indian Evi. Act. In regard to the second 
‘point the learned District Judge held that 
as the property was admittedly in the posses- 
sion of the mortgagee the plaintiff was liable 
to pay revenue for the property if she had 
- possession of it. Upon this reasoning he 
‘held that the plaintiff was an agricultur- 
ist. He set aside the judgment of the trial 
Court and remanded the case to him for dis- 
posal according to law. 

Defendants Nos. 1 and 2 have come up in 

revision to this Court challenging the deci- 
sion of the learned District Judge.on both 
the points decided against them. . 
- A preliminary objection has been raised 
on behalf of the plaintiff-opposite-party that 
this revision application is incompetent. 
Reference has been made in this connection 
to the provisions of s. 23 (2) of the Agri. 
Relief Act which lays down that no appeal 
Shall lie. from an appellate order’ unger this 
section and to Ghulam Jilani v. Muham- 
mad Hassan, (L. R. 291. A. 51) (1) Sardar 
Nihal Singh v. Ganesh Dass-Ram Gopal, (A. 
I. R. 1937. Oudh' 124) (2) and Thakur 
Mahipal Singh v. Kamta Prasad, (1939 
O. A. 760 F. B.) (3). Tomy mind the pre- 
liminary objection has no substance. 

The last mentioned case is a decision of a 
Full Bench of this Court in which it was 
held with special reference to the provisions 
of s. (5) (2) of the Agri. Relief Act that no 
revision is entertainable against an appellate 
order refusing instalments under s. 5 of the 
Act. The case in Sardar Nihal Singh v. 
MEI TA 51; 29 0 167; 4 Bom. LR 161;12ML 

J 77; 6 CW N 296; 8 Sar. 156; 25 P R 1902 (P O) 


(2) AI R1937 Oudh 124; 165 Ind. Cas. 469: 1936 
où R 653; 9 R O 218: 1936 O W N 1158; I6 R D 
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shall be final” in s. 5 (2) of the Agri. 
Relief Act debarred not only a further 
-appeal against it but prevented inter- 
ference with it in revision. A reference 
was made to the provisions of ss. 23 and 30 
(3) of the Agri. Relief Act in which the 
words used were that “no appeal shall lie 
froman appellate order passed under this 
section”. The learned Judges constituting 
the Full Bench held that if the intention of 
the Legislature had been to bar only a 
second appeal they would have used in sulf- 
s. (2) of s. 5 of the Act the same language 
which they used in ss. 23 and 30 (3) of- the 
Agri. Relief Act. The decision of the Full 
Bench must, therefore, be confined to cases 
falling under s. 5 (2) of the Agri: Relief’ Act 
and must not be deemed to extend to cases 
under s. 23. It may be noted that ss. 12 and 
23 are both included in Chap. III of the 
Agri. Relief Act, whereas s. 5 appears in 
Chap. II of the same Act. ' 
As regards the decision in Ghulam Jilani 
v. Mohammad Hassan (L. R. 291. A., 51) (1) 
learned Counsel forthe opposite party has 
relied on the provisions of para. 16 (2) 
of Sch. II of the Civil P. ©. which lays down 
in the case of awards that no appeal lies 
except insofar as the decree may. be in 
excess of, or not in accordance with, the 
award. In that case their Lordships of the 
Privy Council approved the view of Clark, J. 
that in the case of an award revision would 
be more objectionable than an appeal. Their 
Lordships emphasised that if an application 
in revision were admissible in a case like 
the present, the finality of any award would 
be open to question. That case, however 
has no application to a case arising out of 


° proceedings for redemption under s. 12 of 


the Agri. Relief Act. The language of s. 23 
of the Agri. Relief Actin my opinion does 
not divest this Court of the power of inter- 
ference in revision if the case fulfils the 
requirements of s.115 of the Civil P. C. 
As I shall show presently, the case before 
me is one in which the learned District 
Judge has acted illegally, or at least with 
material irregularity in his finding fon the 
principal question in the case as Ygards the - 
right of the -plaintiff to institute the suit for 
redemption. | 

| The learned Judge has- fallen into two 
errors, one of which is an error of fact and 
the other is an error of law,- In. his judg- 
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ment he states that there were only two 
attesting witnesses of the sale deed and both 
were dead. Asa matter of fact there are 
three attesting witnesses, Mukarram Husain, 


Aulad Ali and Jawwad Ali, and this was se, 


stated by Abdul Hakim, the husband of 
-the plaintiff. Mukarram Husain and Aulad 
Ali are admittedly dead. According to the 
unrebutted testimony of Abdtl’ Ghani, a 
witness produced on behalf of the defen- 
dants, Jawwad Ali, who wasclosely related 
to him, was still alive. This point is how- 
ever, not of very great importance. The 
question that really arises for determination 
is whether the learned District Judge was 
right in presuming the genuineness of the 
eriginal sale deed under s. 90 of the Indian 
Evi. Act by the mere production of a certifi- 
ed copy of the sale deed. This point is now 
set at rest by a decision of their Lordships 
of the Judicial Committee in Basant Singh 
v. Brij Raj Saran Singh (1935 O. W.N., 
759) (4) where it was held thats. 90 of the 
Evi. Act clearly requires the production to 
the Court of the particular document, in 
regard to which the Court may make the 
statutory presumption. If the document 
produced is a copy, admitted under s. 65 
of the Act as secondary evidence and it is 
produced from proper custody and is over 
90 years old, then the signatures authenticat- 
ing the copy may be presumed to be genuine 
but the Court is not entitled to presume the 
genuineness of the original. According to 
the aforesaid decision the certified copy of 
the sale deed produced in the case is ad- 
missible under s. 65 of the Indian Evi. Act 
as secondary evidence of the original which 
means only this that itis a correct copy of 
the original document, but whether the 
original document was a genuine document 
is a question which is capable of proof and 
it is not permissible to invoke the assistance 
of s. 90 of the Evi. Act to prove the genuine-, 
ness of the original by the production of the 
certified copy. As regards the case in 
Seethayya v. Subramany Somayajulu (L.R. 
56 I. A. 146) (5), relied upon on behalf of the 
opposite party their Lordships referred to 
that casein 1935 O. W. N., 759. (4) and 
explained that in that case the dispute was 
as to the terms of a grant, which had ad- 


meas O W N 759; 156 Ind.. Cas, 864; BRP C 
4; (1935) Mg WN 768; AIR 1935 P C 132; (1935) 
AL J 847; 390 W N‘1057;69 ML -J 225; 42 L 
- W 231; 37 Bom. LR 805; 37 PLR 614; 57 A 794 
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(5) 56 I A 146; 117 Ind. Cas. 507; AIR 1929P O 
115; 33 C W N 578; 29 L_W ;_52 M 453; 31 
Bom. L R 756; 49 G LJ 566; 56M L J 730; (1929) 
M.W N_553; Ind. Rul. (1929) P C 275 (P OJ: 
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Begam v. Secretary of Stat€ for India (I. 
L. R. 34 Cal. 1059 P. GC.) (6) cited by the 


oppesite party has no bearing on the present 


case. There was no .question of any pre- 
sumption under s,90 of the Indian Evi. Act 
which was not even referred to in the judg- 
ment. Oage of the two documents in that 
case was admitted in the trial Court without 
any objection while the.other document ‘was 
accepted as genuine upon the evidence pro- 
duced in that case. Thecase in Brij Kishore 
v. Beni Pershad (A. I. R. 1929 Oudh 483) (2) 

i by a single Judge of this Court is 
no longer good law- in view of the latest 
pronouncement of their Lordships of the 
Privy Council. In this: view of the matter 
there is no legal basis whatever for the 
finding arrived at by the lower Appellate 
Court upon the genuineness of the original 
sale deed on the basis of which the plaintiff 
sought redemption. The decision of the 
learned District Judge upon this point 
cannot therefore be sustained and must be 
set aside 


In view of the decision at which I have: 


arrived upon the principal question in thé 
case the plaintiff is at once non-suited and 
has no right to maintain the suit for re- 
demption. This finding renders it wholly 
unnecessary to pursue the second point rais- 
ed on behalf of the defendants-applicants. 

The result therefore, isthat this applica: 
tion succeeds the judgment and decree of the 
lower Appellate Court is set aside and the 
suit is dismissed with costs throughout. 


S. Order accordingly. 


(6) 34 C 1059; 341A 194;6C LJ 678; 9 Bom. L 
92 


R 1192 (P ©. 
(1) AJ R1929 Oudh 483 (2); 121 Ind. Cas. 273; 6 
O W N° 880; 5 Luck. 424; Ind. Rul. (1930) Oudh 
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MADRAS HIGH COURT 
Criminal Appeals Nos. 762 and 763 of 1940. 
January 23, 1941 
HoRrwILL, J. 
SUBBARAYA AYYAR AND ỌTHERS—. 
APPELLANTS (IN Nos. 762 AND 763) 
versus 

a EMPEROR—OPPOSITE PARTY | 

` Criminal trial — Jury trial — Charge — Evidence 
against each accused should be, summarized—Evidence 
Act (I of 1872), s. 27—Confession leading to discovery 
is admissible. - ' h 

The Judgé should çonclude his charge with a sum- 
mary of the evidence against each accused, so that the 
jury should be quite clear in their minds what evi- 
dence there was against each of: them, though there 
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is no fixed rule that a, Judge should summarise separately 
the evidence agains each accused: 

Held, however, on facts that such a slight misdirec- 
tion, did not prejudice the accused, specially when he 
himsalf had confessed about having committed thé tlfeft 
and the stolen goods were in consequence recovered from 

im. 

Confession before Police leatling to discovery of 
articlés which are the Subject of theft is clearly 
admissible under s. 27 of the Evi. Act. e ; 


Gr. As. against the order of the Court of 
the Session of the Trichinopoly Division in 
ae No. 35 of 1940, dated September 12, 
1940. 

Messrs. V. V. Radhakrishnan, and G. Go- 
palaswami, for the Appellants. 

Mr. K. Venkataraghavachari, 
Public Prosecutor, for the Crown. 


Judgment.—Fourteen men were charged 
by the Sessions Judge of Trichinopoly with 
being members of a gang associated for the 
purpose of habitually committing theft or 
robbery an offence punishable under s. 401, 
of the I. P. ©. Ofthese fourteen accused, 
four have been acquitted. The remaining 
accused were sentenced each totwo years 
rigorous imprisonment. Of these ten accus- 
ed convicted five are here appealing. They 
are accused Nos. 3, 7, 8,12 and 13. Most of 
the accused are Ambalagars a community 
connected with the Kallars and Maravars. 
Accused Nos. 1 to3 are Pallas, accused No. 9; 
who has been convicted is a goldsmith. The 
eighth accused is a Brahmin. The main argu- 
ment with regard to the eighth accused is 
that there is very little evidence of associa- 
tion with the gang apart from the evidence 
of P. W. No. 1, an approver. The reason for 
this seems to be this.that this accused con- 
tributed more towards the organisation of the 
gang than to the execution of the individual 
acts of theft or robbery. P. W.No. .1 says 
that this accused did not actually take part 
in any of the thefts or robberies. However, 
there is a not considerable body of other evi- 
dence against this accused. He made a 
confession proving that he was connected 
with this gang in a particular theft and cer- 
tain articles of clothing were recovered from 
him in consequence of this confession. It 
has been argued that this confession is not 
admissible ; but as it led to the discovery of 
articles which were the subject of theft it is 
clearly admissible under s. 27, of the Evi. 
Act. Two other witnesses P. Ws. Nos. 3 afid 
5, have spoken to his association with other 
members of the gang and P. Ws. Nos. 11, 
12 and 28, have also spoken against him. As 
a Brahim and a mirasdar,shis habitua} asso- 
ciation with persons of evil repute is itself a 
matter. of snspicion, and he has given no 
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satisfactory explanation of his association 
with such persons. In fact he denies it. 
Although the learned Judge did not marshal 
the evidence against this accused, it is not 


e ‘likely the jury overlooked the particulars of 


evidence against this accused. <A slight mis- 
direction was given to the jury as far as this 
accused is concerned with regard*to a theft 
which had t&ken place and a fortnight or 
so before the recovery of property from him, 
in which the learned Judge said that this 
recovery indicated that this accused had 
taken part in the theft. The learned Judge 
did not indicate the alternative that the ac- 
cused might have been a receiver of stolen 
property ; but in view of the accused’s own 
confession I do not think that this mis-direc* 
tion is a serious one. I agree that the learn- 
ed Judge should have concluded hiş charge 
with a summary of the evidence against each 
accused, so that the jury should be quite 
clear in their minds what evidence there was 
against each ofthem. A considerable body 
of evidence was let in and there wasa danger 
that the jury should decide by. ‘general im- 
pressions rather than by a memory of the 
actual facts proved in the evidence. How- 
ever, as far as this particular accused is con- 
cerned, there is no reason to think that even 
if the charge had not been subject to this 
defect the jury would have acquitted him. 
The third, seventh. itwelfth and thirteenth 
accused made no confessions of their guilt as 
so many others of the accused did, nor was 
any property recovered fram their posses- 
sion. The evidence of P. W. No. 1 was corro- 
borated, therefore, only by the evidence of 
certain witnesses, who speak of these per- 
sons associating at Shandies or toddy shops. 
In the case of the other accused, four per- 
sons have spoken best association with other 
members of the gang on various occasions, 
three persons have spoken to the association 
ef the twelfth accused and two witnesses 
each. to the presence of the seventh and 
thirteenth accused in assemblies of members 
of the gang. There is no fixed rule that a 
Judge should summarise separately the evi- 
dence against each accused and the learned 
Sessions Judge here has analysed the evi- 
dence of each witness fairly; but clearly he 
should have done so. It is difficult to know 
what effect such a marshalling of. evidence 
would have had on the minds oé a ame 
if it had been pointed out how weak the evi- 
dence was against the seventh, twelfth and 
thirteenth accused, they might well have 
been found to.be not guilty. The evidence 
of to witnesses who speak against the seventh 
and thirteenth accused is-rather vague. The 
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evidence against the twelfth accused is the 
same as that against the seventh and thir- 
teenth accused except for the addition of the 
evidence of P. W. No. 4, which, the learned 
Judge told the jury, was unworthy of ac», 
ceptance. Ordinarily, if an omission of this 
sort takes place, one would remit the case for 
fresh trial, but as the evidence against these 
three accused is so slight, I do not think it 
is in the interests of justice to subject them 
to fresh trial. 

J therefore allow the appeals of the seventh 
twelfth, and thirteeth accused, set aside their 
convictions, and cancel their bail bonds. The 
convictions and sentences of the other ac- 
cused are confirmed and their appeals dis- 
missed. : - 

N.-D. Order accordingly. 


OUDH CHIEF COURT 
Second Civil Appeal No. 71 of 1938 
April 25, 1941 
AGARWAL, J- 
NAWAB HASAN BAHADUR alias e 
MUNNEY NAWAB—AppELLANT 
SUS 

Mst. ABIDA AND ANOTHER— RESPONDENTS 

Second appeal—F inding of fact—Easement of neces- 
sity—Lower Court not appreciating what easement 
of necessity is—Court in second appeal can find 
whether such easement exists. 

Where the lower Court did not fully appreciate 
what an easement of necessity is, its finding on the 
question is not binding in second appeal and so the 
Court can find in second appeal whether such an ease- 
ment exists. 


S5. C. A. against the order of the Sessions 
and Civil Judge of Lucknow, dated Decem- 
ber 7, 1987. . 


Mr. H. H. Zaidi holding brief of Mr. 
Haider Husain, for the Appellant. 


Messrs. L. S. Misra and Ali Raza, for, 
Respondent No. 1. i 


Judgment.—This second appeal arises 
out of a suit brought by the plaintiff-appel- 
lant for the opening of a passage alleged to 
have been closed by the respondent Mst, 
Abida Begam. f 

One Mst. Ramzani Begam had three sons, 
Ghulam Husain, UJfat Husain and Hasan 
Baar plaintiff, and a daughter Akhtari 
Begam. Akhtari Begam died. leaving four 
sons, Ghulam Raza, Baqar Raza, Qazim 
Raza and Ali Raza... Mst. Ramzani Begam 
and her sons,. Ulfat Husain and Ghulam 
Husain, executed a mortgage-deed of a 
house and a bawarchi khana on October 2, 
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1906, in favour of Lala Girdhari Lal. Lala 
Girdhari Lal brought a stit on his mort- 
gage and obtained a preliminary decree for 
saleeon October 5, 1931, which was made 
final on May 11, 1932., He applied for exe- 
cution of the decreg and purchased the house 
on November 30, 19328 On Octoberel10, 1932" 
Lala Girghari Lal applied for the amend- 
ment of his plaint and decree and wanted to 
include the bawarchi .khana also. ‘hat 
application was withdrawn on Desember 17, 
1932. He again applied for the same 
amendment on January 4, 1933, but that 
application was filed on March 27, 1933. He 
applied for a third time for the same relief 
on April 8, 1933, and that application was- 
allowed on December 19, 1933. One of the 
judgment-debtors, Qazim Raza, came up tô 
the Chief Court for revision, and a compromise- 
was made between him and Lala Girdhari. 
Lal in this Court. The compromise was to 
the effect that : . 
“If Qazim Raza Khan pays into Court the sum of 
Rs. 200 for payment to the decree-holders within six. 
weeks frêm January 11, 1935, the decree-holders 
opposite parties shall give up their claims to the house 
known as bawarchi khana and the applicant, that is 
Qazim Raza shall close the door “VX” marked in. 
red ink by the Hon'ble Court in the map attached to 
the decree, so as to close the right of ingress and egress 
through it,” . 

and this amount of Rs. 200 was paid. The 
plaintiff was a judgment-debtor, but he had 
acquiesced in the order of the Court- allow- 
ing the amendment and had not joined with 
Qazim Raza Khan in taking the matter to 
the Chief Court. Lala Girdhari Lal sold 
the house purchased by him to the respon-- 
dent Mst. Abida. Begam. The plaintiff as. 
one of the co-owners of the bawarchi khana 
brought the present suit on the allegation 
that he had been using the door VX for 
ingress and egress and that was the only 
outlet from bawarchi khana. He claimed. 
the opening of the door which had been 
closed under the compromise. That door is 
between the bawarchi khana and the house 
of Mst. Abida Begam which she has pur- 
chased from Lala Gidhari Lal. The learned 
Munsif framed the following issues— 


(1) Has the plaintiff a right of easement to 
pass through the door and the court-yard of 
the defendant’s house ? 

(2) Was the door closed more that two. 
years ago as alleged? If so what is the: 
effect thereof ? Kr 

th Is the suit barred by s. 11 Civil P. O. ? 

4) Is the plaintiff estopped from bringing 
the suit? , ; 

(5) Are the defendants protected by s. 4I 
of the T. P. Act ? : ‘ 
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The other three issues are not material. 
He came to the*finding that the plaintiff has 
‘not acquired a right of easement by user, 
but that he had a right of necessity and thet 
‘the suit was not barred by time. The plea 
of res judicata was not pressed before him, 
and. he held that-the plaintiff's suit was not 
barred by the principle of estoppel or by 
:S. 41 of the T. P. Act. He allowed a passage 
to the plaintiff from the bawarchi khana. 
There wa% an appeal tg the learned District 


-Judgé and he held that the plaintiff had 


failed to prove that he had an easement of 
‘necessity. He, therefore, allowed the appeal 
.and dismissed the plaintiff’ssuit. The plain- 
tiff has come up in second appeal. 

- Ithas been decided by both the Courts 
below that the plaintiff has not acquired any 
‘tight of easement by user. It has been 
-argued before me that the plaintiff has got 
an easement of necessity. It is contended 
on behalf of the respondents that this case 
-of necessity was not step in the pleadings. 
It was stated in para. 4 of the plain that the 
-door and the passage in question were very 
old and were in existence since a long. time 


“and that was the only passage from the house 


-known as bawarchi khana. Both the Courts 
below appeared to have thought that the 
‘plaintiff had claimed an easement of neces- 
sity. I donot think that the question of the 
easement of necessity was not raised by the 
‘plaintiff. The learned Munsif held that the 
bawarchi khana was surrounded on all sides 
-by houses. The plan on the file which was 
before this Court in the revision case filed by 
‘Qazim Raza Khan against the amendment 
allowed by the lower Court shows that to the 
north and east of the bawarchi khana is the 
‘house of Mustafa Husain, to the west is the 
‘house of Mst. Abida Begam, and to the 
south is the house of Akhtari Begam one of the 
daughters of Mst. Ramzani Begam. The 
learned Munsif held that the report of the 
‘Commissioner appointed in the case of Lala 
‘Girdhari Lal showed that there was an open- 
ing in the wall between the bawarchi khana 
and the house of Akhtari. Begam but it was 
blocked, and there being no other passage 
from the bawarcht khana excepting that in 
question, the plaintiff was entitled to use it. 
"The learned Civil Judge held that it was not 
proved that the opening in the wall between 
the bawarchi khana and the house f 
Akhtari Begam was blocked, and it was 
proved by-the:defendants’ evidence that the 
‘bawarchi khana was used as a kitchen both 
for the house of defendant No. 2 and the 
house of Akhtari Begam. He also held that 
“the door in the wall between the bawarchi 
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khana and Akhtari Begam's house could he 
used by the plaintiff. He, therefore, dis-. 
missed the suit without deciding other points. 
I am bound to accept the finding of the 


. earned Civil Judge that there was a door 


between the bawarchi khana and the house 
of Akhtari Begam, but under s. 13 (a) of the 
Indian Easements. Act the plaintiff*is entitl- 
ed to get a*way for enjoying his bawarchi, 
khana. He is entitled to a way up to the 
public road and not to the house of Akhtari 
Begam. The finding of the learned Civil Judge 
is not that the plaintiff was entitled to go out 
to the public road through Akhtari Begam’s 
house. As the bawarehi khana was. the 
common kitchen of Akhtari Begam and the 
house now purchased by Mst. Abida Begam? 
it is just possible that the owner of the 
bawarchi khana may be entitled to go to 
Akhtari Begam’s house and not furfher. If 
the bawarchi khana was used by Akhtari 
Begam it follows that she could go init 
through a door in the wall between her 
house and the bawarchi khana but it does 
not: necessarily follow from it that the owner 
o£ the bawarchi khana also could go to the 
Akhtari Begam’s house through that door. 
1 think the learned Civil Judge did not fully 
appreciate what an easement of necessity is, 
and so I can find in second appeal whether 
such an easement exists. When there is a 
house of Akhtari Begam to the south of 
bawarchi khana, itis for the defendant to 
establish that the plaintiff had a right to go 
through it to the public road. That right is 
not established only by the existence of a 
door between bawarchi khana and the 
Akhtari Begam’s house. I think the plaintiff 
has got a right of necessity. 

The learned Counsel for the respondents 
has argued that the plaintiff is estopped from 
maintaining the suit. His first argument is 
that there is evidence of the respondents’ 

Witness Qazim Husain that the compromise 
between Qazim Raza Khan and Lala 
Girdhari Lal was made with the plaintiff's 
consent. This witness is the agent of Lala 
Girdhari Lal, and I am not prepared. to 
believe him. The other argument based on 
the evidence of Ramzan is that the plaintiff 
told defendant No. 2 Mst. Abida Begam, 
that there was no door between the bawarchz 
khana and the house that she was going to 
purchase. This witness was not, belerttb y 
the learned Munsif and I agree *with him. 
It is also argued that the plaintiff had not 
questioned the order allowing .the amend-. 
ment under which the bawarchi.khana was 
also included in the decreé for sale and 
Qazim Raza Khan alone appealed and got 
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the bawarchi khana released, so the plaintiff 
is not entitled to maintain the suit. I think 
this argument has got no force. The plain- 
tiff was bound by the amendment, but itse 
effect was not to make Lala Girdhari Lal an 
owner of the bawarchi khana. “Under the 
compromise the bawarchi khana was not 
given to Qazim Raza Khan alone but Lala 
Girdhari Lal admitted that he had no claim 
to it} so it became the property of all the 
original owners including the plaintiff. I 
think the plaintiff’s claim is not barred by 
the principle of estoppel. It is argued that 
the plaintiff released the easement under 
s. 38 of the Indian Easements Act. Reliance is 
placed on the fact that the wall between the 
houses of Akhtari Begam and the bawarchi 
khana has been demolished. This does not 
amount to the release of the easement. I 
have already observed that I do not believe 
Ramzan who says that the plaintiff told 
defendant No. 2 before she purchased the 
house that there was no passage between the 
bawarchi khana and the house she was going 
to purchase. I think the easement has not 
been extinguished. I hold that the plaintiff 
has got an easement of necessity. 

I, therefore, allow the appeal with costs 
throughout, set aside the judgment and 
decree of the learned Civil Judge and restore 
that of the learned Munsif. 


D. 


Appeal allow ed. 


TT ——— 


NAGPUR HIGH COURT, 
Second Appeal No. 565 of.1935 
| September 26, 1939 
STONE, ©. J. AND BOSE, J. 
Seth GHASIRAM—Dsrenpant No. 4 
: — APPELLANT 


versus 
Mst. KUNDANBAI AND oTHERS— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), ss. 39, 100 
—Act, if exhaustive of all charges—S. 39, scope of— 
Whether deals with charges or right falling short of 
charge—Charge created by decree, if comes under 
- s. 100—Charge—Charge created by decree—Its effect 
—Decree creating charge and further directing judg- 
ment-debtor to do particular thing and decree mere- 
ly declaring charge — Difference — Transferee for 
yaan hout notice of charge declared by dec- 
ree, whether fakes free of charge—Property subject 
to charge sold—Burden to prove want of notice— 
Decree merely declaring charge and, not providing 
for its execution, whether -operates ag notice of 
charge-—Estoppel—Estoppel by record—Essentials_ 
Charge by decree—Registration of, necessity of—Prac- 
tice_—New ‘plea—Plea of res judicata for first time in 
second appeal—-Maintenance—Rate of, fixed in decree 
—Its alteration or variation, how obtained. 57 
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The T. P. Act, does not parport to be exhaustive: 
but only to deal with certain specific matters, and 
also primarily it was enacted to deal with trans- 
fens hy act of parties. Of course it does touch here. 
and there on certain allied: matters but in view of the. 
very cursory manner in which they are dealt With as 
compared to the more’exhaustive treatment accorded to 
private transfers of propersy, and in view ef the pre- 
amble, the act cannot be regarded as exhaustive when. 
it deals with these allied topics which are foreign to 
its main purpose. [p. 864, col. 1.) e 

Section 39, T. P. Act does. not deal with charges 
but with a right which fglls short of a darge. The 
charge does not arise until it is fixed by a decree or by 
agreement or by operation of law. [p. 863, col. 2.) 

(Case-law referred to.] 

A charge which is created by a decree is not 
created by act of parties, and it cannot besaid to 
have been created by operation of law. Such a charge. 
does not fall under s. 100,T. P. Act, nor does the 
principle underlying it apply toit. [ibid.] 


When a decree declares a charge on certain prop- 
erty not only are the immediate parties to a decree 
bound by it but so also are all who claim through or- 
under them and date their title from after the~ decree 
or the institution of the suit as the case may be, that 
is to say, not only are the parties bound but also 
their privies. One effect of this is that the question 
of notice @es not ordinarily arise. 172 Ind. Cas, 949, 
(11), relied on. :[p. 864, col. 1.] ' ` 


J£ a Court orders a defendant to pay the plaintif a 
certain sum of money ona specified date and directs. 
that if itis not paid property which it specifiesis to 
be sold, those orias must be carried out and the 
judgment-debtor cannot evade them by transferring the 
property so charged to another, “however, innocent 
that other may be. The- doctrine of estoppel by re- 
cord applies. The doctrine of lis pendens may also 
apply in some cases, though not necessarily always.. 
But whether lis pendens applies or not the doctrine of 
estoppel by record does. In sucha case the transferee 
from the judgment-debtor after decree is bound to- 
carry out its orders in the same way and to the same 
extent as the judgment-debtor himself. It is not 
necessary for the decree-holder to sue the ‘transferee 
all over again. But when the decree is merely 
declaratory and does not direct the doing of a parti-- 
cular thing, that is to say, when itis, not executable,. 
then an important difference arises, and the transferee, 
though Bound by the decision in the sénse that it is 
res judicata, is not necessarily bound to the same ex- 
tent and in the same way as the judgment-debtor : 
pleas are available to him which would net be avail-. 
able to his.transferor. He is not estopped from putting 
in issue the consequences of that charge because that 
could not have been put in issue. [p. 864, col. 2; p. 
865, col. 1.) ‘ : 

[Case-law discussed.] Ei ; 

Where a charge decree is merely declaratory and 
thus incapable of execution, the bona fide purchaser 
for value without notice takes free from the charge, - 
the reason being that the legal estate prevails over a 
mere equity except where the legal owner takes with 
notice. Whitworth v.Gangain (16), referred to. i 

Where a decres has declared a chargé‘on certain 
property and that property is subsequently: sold,- the 
burden of proving want of notice of charge is on the - 
purchaser. 142 Ind. Cas. 376 (28), Overruled., , 

- When the decree provides for the payment of future 
maintenance and makes provision expressly ‘or im- 
pliedlyefor its own execution, then it does not put an 
end tothe suit and consequently whether. the. matter. 
be placed on the ground of lis pendens or onthat. of 
estoppel by record (the two do ‘not necessarily over- 
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Jap) the résult is thêsamé. But when the decree is 
merely declaratory and inexecutable, the suit qua suit 
is at anend and then inour opinion these rules do 
not apply and the decree qua decree does not operate 
‘as notice of charge. Venkatesh Govind v. Maruti 
(29), relied on. [p. 870, col. 1.) 

A provision should be made is India for the compul- 
sory registration of ‘chargé decrees, whether declara- 
tory ‘or executable. ô . 

It isnot any and every expression of opinion in a 
judgment which gives rise to the estoppel, nor can 
the actual decision be carried further than the circum- 
stances watfant. In Englagd the decision must be a 
final one: the matter must have been distinctly put 
in issue; and then only the precise point which was 
:so put in issue and solemnly found against a party 
is Aosinied to have been finally. decided f-r the pur- 
poses of this rule ; and this is so in India as well under 
s. 11, Civil P.O. [p. 865, co. 2.) 

The plea of res judicata is not a pure question of 
Jaw awe where the point was neither raised nor plead- 
‘ed in either of the lower Courts it cannot be allowed 
in second appeal. [p. 871, col. 1.] - 

A written agreement for maintenance can be varied 
without the necessity of instituting a suit for that 
purpose. But the rule is different when the rate of 
maintenance is fixed in a decree. In such a case its 
-alteration or variation can only be obtained by a 
separate suit properly framed for the puşpose. 185 
Ind, Cas. 580 (30), relied on. [ibid.] 


S. A. from the appellate decree of the 
‘Court of the District Judge, Hoshangabad, 
dated August 31, 1935. i 


Mr. M. R. Bobde, for the Appellant. 

Mr. K. B. Tare, for Respondent No. 1. . 
Mr. J. Sen, for Respondents Nos. 4 to 10. 
Mr. Fida Hussain, for Rospondent No. 3. 


Judgment.—This judgment will govern 
S.A. No. 114/36 and S. A. No. 115/36, as 
well as this appeal (S. A. No. 565 of 1935). 
They all arise out of the same suit. 

The plaintiff is the first respondent in all 
three appeals. On April 30, 1935, she 
‘obtained a decree-for maintenance if Civil 
‘Suit No. 26 of 1894 against her husband's 
brother Shaligram. The decree so far as it 
us now relevant was in these terms :. 

“that defendant pay to plaintiff Rs. 250 a month or 
Rs. 3,000, annually for maintenance and also pay her 


Rs. 24,000 for arrears. The decretal amount shall be 
a charge on the ancestral estate in the defendant’s pos- 


- After this the plaintiff's maintenance 
again fellinto arrears, so she attempted to 
obtain them by executing. this decree. But 
she failed because the Court of the Judicial 
‘Commissioner held that the decree in so far 
as it-related to future maintenance was only 
declaratory and so could not be executed. 
‘She was therefore, driven to filing fresh suits 
as arrears accrued from time to time. This 
suit is one of them. z a 

_ The original defendants were four. Of 
them Shiinarayan and Mst. Savitribai were 
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the lègal representatives of the original 
judgment-debtor Shaligram. They were the 
first and second defendants respectively. 
elhe first was a son of Shaligram and the 
° second the widow of another son. The other 
two defendants Nos. 3 and 4, are mortgagees 
of one of the family fields. The plaintiff 
asked that ia the event of the amount.claim- 
ed not being paid; this field together with 
two houses in the possession of the first and 
second defendants be sold because, according 
to her, this property was part of the ancést- 
ral family property and so was subject to 
the charge which she had obtained in the 
decree of 1895. 

So far the suit was simple and straighte 
forward, but complications set in when the 
third and fourth defendants insisted upon 
the joinder of a large number bf other 
defendants. These other defendants were 
purchasers from time to time of portions of- 
the family property which had -been charged 
by the decree of 1895 after it had been pas- 
sed. The third and fourth défendants 
stated that the properties in the possession 
01 these others were also subject to the 
charge and, therefore, their presence was 
necessary in order to enable the equities to 
be adjusted. They protested against the 
attempt to saddle the whole burden of the 
claim upon the field in their possession and 
upon the two houses in possession of the first 
and second defendants. One ofthe questions 
in appeal is whether they (the third and 
fourth defendants) have the right to demand 
this. 

They, (the third and fourth defendants) 
succeeded in having a large number of 
defendants joined in the first Court (16 of 
them bringing the total number of defend- 
ants upto 20), and in the end, after the 
plaintiff had been made to.amend her plaint 
a decree was passed in her favour against 
*the ancestral properties in the hands of 
defendants Nos. 1 to 8, 15 and 19. 

All these newly added defendants, with 
the exception of the fifth, thereupon appeal- 
ed and succeeded in persuading the lower 
Appellate Court to dismiss the claim against 
them and to have the properties of Jhadtal- 
lai, Chowkdi, Dolaria and Patnari, in which 
they were interested, released from the dec- 
Tee. 

The plaintiff was content with this position 
and did not appeal; nor did the third and 
fifth defendants. But the fourth defendant 
has appealed and has raised these questions 
all over agaih. His appeal is S:.A. No. 565 
of 1935. et kaki 

In the. first Court another question was also 
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raised. The third and fourth defendants 
claimed that they should be given the right 
of marshalling. In this they failed, so they 
appealed to the lower Appellate Court and, 
failed there also. The fourth defendant’ has 
now appealed here against that decision and 
his appeal is S. A.No. “115/36. But his learned 
Counsel Seeing that the conteption was a 
hopeless one, abandoned it after a short dis- 
cussion and told us that we need not trouble 
to write a formal judgment. That appeal 
wild therefore be dismissed with costs. 

The third appeal before us is by the second 
defendant Mst. Savitribai. She had asked 
in the lower Court to have the amount of 
maintenance payable by her under the pre- 
vious decisions (fixed eventually at Rs. 200 a 
month though the original decree was for 
Rs. 250)ə reduced because of altered circum- 
stances. She failed in both the lower Courts 
and has filed a second appeal-here. Her 
appeal is S. A. No. 114/36. 

Turning now to the fourth defendant's 
other appeal (S. A. No. 565/35, the one in 
which this judgment is being written), one of 
the questions raised was whether a defend- 
ant can compel a plaintiff to seek a decree 
against persons against whom .she does not 
want to proceed. This question was raised 
before us as well but after a short prelimi- 
nary discussion it was given up by the 
learned Counsel for the respondents Nos. 
4-10 to this appeal, that is to say by the 
transferees who were subsequently joined at 
the instance of the 4th defendant. 

That leaves us with a number of difficult 
questions of law, the first of which relates to 
the question of notice. The contention of 
these transferees is that they cannot be 
bound by any charge upon the properties 
which they have purchased unless it can be 
shown that they had notice of the charge at 
the date of the purchase. It will be neces- 
sary to decide the question of onus, bute 
before we doso we will have to determine 
the legal category into which the charge in 
question here falls. 

It was argued on the one side that it comes 
under s. 100 of the T. P. Act, and alterna- 
tively under s. 39. We donot think it falls 
under either. 


Section 39 does not deal with charges but 
wiem right which falls short ofa charge. 
The charge “does not. arise until it is fixed by 
a decree or by agreement or by operation of 
law: See Ram Kunwar v. Ram Dei (1), 
Bharatpur State v. Gopal (2), Maina v. 


(1) 22 A 236; A W N 1900, 97. 
(2, 24 A 160 (163); A W N 1901, 207. 
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Bachchi (3). Lakshman vv." Satyabhamabat 
(4), Yamnabai v. Nanabhai (5), Sowbagia & 
Manicka (6), Jamnabhai v. Balakrishna 
(7), Fateh Ali Chaudri v. Gobardhan Pta- 
sad (8) and Kuloda Prusad v. Jageshar (9), 
But apart from authority the differences 
between ss. 39 and 100 make this obvious. 

As regatds s. 100: in our opinion that can- 
not apply either though there is authority to 
Y contrary. Itis limited to charges creat- 
e 

“hy act of parties or by operation of law.” 
A charge which is created by a decree is not 
created by act of parties, and we do not 
think - that it can be said to have been creat- 
ed by operation of law. 

B. B. Mitra thinks otherwise and relies on 
Gobinda Chandra y. Dwarka Nath (10) and 
Maina v. Bachchi (3) at p. 612 of the 9th 
Edition of his book on the T. P. Act. We 
do not think that either of these rulings goes 
to that length. 

In both those cases the question for de- 
cision ws whether a decree which creates a 
charge requires registration. That the 
learned Judges said depends upon whether 
a charge creates an interest in immovable 
property. They compared ss. 58 and 59 of 
the T. P. Act with s. 100 and came to the 
conclusion that the T. P. Act recog- 
nises a difference between a charge and 
a mortgage, and held that the difierence 
lies in the fact that a charge does not create 
an interest in the property whereas a mort- 
gage does. The learned Judges do not go 
on to hold that s. 100 is exhaustive of all 
charges and that one created by a decree 
falls within its ambit. We do not think 
that these decisions are authority for the 
proposition that charges created by decrees 
are ones which arise by operation of law. 

We gather that Sir Dinshaw Mulla takes 
the same view as B. B. Mitra for he states 
at p. 546 of the 2nd Edition of his T. P. 
Act. 

“Charges are created or arise in two ways 
and both are included in this section.” 

It is true he does not say that there is no 
other way and that he does not quote the 
case of a charge created eby a decree as one 

(3) RAL A pi AW N 1906, 165; 3 AL J 991. 

iz 12 Bom L R 1075 (1078): 8 Ind. Cas. 1057. - 

) 33 M L J 601; 42 Ind. Cas. 975; A I R 1918 Mad. 
Poa; 22 MLT 386; (1917) M W 'N 782; 6 LW 

(1) 53M LJ 176; 102 Ind. Cas. oo A IR 1927 
Mad. 1092; 26 L W 24; 39M LT 6 

(8) 5<Luck. 172; 1?7 Ind. Cas. 05, A IR 1929 
om ale 6 i W N 493; Ind, Rul. (1929) Oudh 341. 

T ae) 380 837 (841); 7 C L J 492; 12 CW N 849. 
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of the illustrations of charges which. arise 
by operation of law, -but we gather that he 
considered that s. 100 was exhaustive of all 
charges. In.any case that is the contention 
of the learned Counsel for the purchasers- 
defendants. He argues that: ifa charge of 
this kind does not fafl under s. 100, then it 
cannot be a charge at all so far 'a$ India is 


` congerned because the Act is exhaustive of 


all matterg with whith it deals. 

We are unable to agree because it appears 
from the Preamble that the Act is one to 

“define and amend certain parts of the law re- 
lating to the transfer of property by act of: par- 
ties.” ks 

It is clear then that the Act does not pur- 
port to be exhaustive but only to deal with 
certain specific matters, and also that prima- 
rily it was enacted to deal with transfers 
by act of parties. 


in view of the very cursory manner in which 
they are dealt with as compared to the more 
exhaustine treatment accorded to, private 
transfers of property, and in view of the 
Peamble, we are unable to regard the Act 
as» exhaustive when it deals with these 
allied topics which are foreign to its main 
purpose. ...~ 

It was argued that the omission was ac- 
cidental and that in any event the principle’ 
underlying s. 100 would have to be applied 
to charges created by decrees even if the 
section itself did not apply. We are by no 
means certain that the omission was acci- 
dental. Decrees stand on a somewhat 
different footing and are governed by rules 
of their own, so it may well be that the in- 
tention of the Legislature was to leave decree 
out of the section. : 

The difference which the intervention of a 
decree makes is this: not only are the im- 
mediate parties to a decree bound by it but 
so also are all who claim through or under 
them and date their title from after the 
decree or the institution of the suit as the 
case may be, that is to say, not only ‘are 
the parties bound but also their privies. 
One effect of this is that the question of 
notice does not ordinarily arise. This has 
recently been decidtd in Ahsan Hussain v: 
Maina (11). 

But that does not solve the whole problem 
nor does that decision cover a case of tkis 
kind. The facts of that case have not been 
given fully in the I. L. R. report and un- 
less the facts are studied closely the deci- 
sion will appear to travel wider than was 
intended. The language .of the judgment 

(11) I L R (1938) Nag. 431; 172 Ind. Cas. 949;"A I 
R 1938 Nag. 129; 10 R Ñ 264.. - eee 
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applies fully to the facts which arose thére’ 
but unless modifications not necessary for 
decision of that case and which of course 
were not under consideration there are in-" 


e troduced for the purposes of this case a 


wrong conclusion will result. 5 
The facts areto be found-in Maina v. 
Ahsan Hnssgin (12), where the decision of 
Niyogi, J., which was confirmed on appeal 
is reported. They were as follows. Mainabai 
the plaintiff had obtained a. decree against 
her husband which directed him to pay wer 
a sum of Rs. 8. a month for her main- 
tenance from the date of the institution of 
the suit on wards. At the'same time a.. 
charge was created’ on the property dese 
cribed in the decree. This decree was dated 
‘September 11,1928. - . .- . 

After ‘this, on January 4, 1929, the hus- ` 
band mortgaged: the charged property to a 
third party who took without notice of the 
charge. A suit was instituted on the mort- 
gage in due course and a decree was passed 
against the husband and the mortgagee was 
placed in possession. The mortgagee there- 
upon sued the husband and Mainabai for a 
declaration that Mainabai’s charge decree 
did not bind him. He failed, the Appellate 
Court holding that he was a privy of the 
husband and so was bound by the decree, 
The decision was based on the ground that 
the previous judgment -in the maintenance 
case created an estoppel by record. 

So far there is no substantial difference 
between that case and this but when we turn 
to the judgment of Niyogi, J. we find this 
important sentence : 

“It would be preposterous if the Civil Courts are 
hampered in the execution of the decree passed by 


“them by such alienations as that in the present 
case.” j i 


Therefore Mainabai's decree in that case 
was not merely declaratory. We are not 
able to gather its actual terms from the 
ejadgment but it seems clear that it must 
have contained'a direction that in the event 
of the money not being paid it was-to be 
recovered from the charged property. That 
is to say the decree was executable. os 

Now of course if a Court orders a defen-. 
dant to pay the plaintiff a certain sum of 
money on a specified date and directs that 
if it is not paid property which it specifies 
is to be sold, those orders must begested: 
out and the judgment-debtor -¢8anot evade 
them by transferring the property so charg- 
ed to another however innocent that other 
may be.” The doctrine of estoppel by record 
applies. The’doctrine of lis pendens may 
also apply in some. cases, though-not neces- 

(12) 19 N LJ 2545 169Ind: Cas, 169; 9 RN 307; 
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sarily "always. ‘But’ whether lis -pendens’ 
applies or not the doctrine of estoppel by ' 


record does. - , - : eet an 
This latter doctrine is -a wide ‘one which is-- 
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by-record extends in thé cas eof a judgment : 


inter partes: ~~ 
; “This is considered ‘at 
<The ‘most -usual manner 


pp. 438 and 409" - 


in which questions of estope 


to be found in the Indian Law under differ- ” epel have ‘arisen on judgments inter partes, has been 


ent heads. In so far as the narraw facts of 
that case are concerned, the particular branch 
applicable there is, in our opinion, to be 
found in O. II, r. 10, of the Civil P. C. It is 
true there is a difference of opinion on this ` 
point: some decisions have doubted whe- 
thes the rule applies to execution proceed- 
inge, others hold that it does because r. 10 
has not been excluded from the scope of 
execution by r. 12, whereas rr. 3,4 and 8 ` 
ave. But it is not necessary to decide 
that here though we. are inclined as at 
present advised to the latter view. But 
whether ethe rule applies in terms or not 
it has never been doubted-that an estoppel 
does arise in such a case and that the trans- 
feree from the judgment-debtor after decree 
is bound to carry out its orders in the 
same way and to the same extent as the 
judgment-debtor himself. It is not necessary 
for the decree-holder to sue the transfereé 
all over again. ns i 
But when the decree is merely declaratory 
and does not direct the doing of a par- 
ticular thing, that is to say, when it is 
not executable, then an important difference 
arises, and the transferee, though bound 
by the decision in the sense that it is 
res judicata, is not necessarily bound 
to the same extent and in the same 
way as the judgment-debtor: pleas are 
available to him which would not be 
available to.his transferor. We think there 
is a wide difference between a decree which `.. 
orders a person to do a particular thing and. 
one which merely declares a certain state of 
facts to exist. cane 
The doctrine of estoppel by record, as it 
obtains in England, is set out in the 13th 
Volume of Halsbury’s Laws of England 
(Hailsham Edition). At p. 402 the learned 
authors point out that of the several mat- 
ters included by Lord Coke under this head 
all are now obsolete except ‘‘that which 
appears on the records of the Courts of Law”. 
As to these they state that the judgment: 
must be.a final one and: they divide judg- 
me this kind into two categories, those. 
in Fem and those in .personam, ‘or as they” 
prefer to put it, inter partes. . ; ; 
The judgment we are considering in the 
present: case, namely, the one, which created. 
the. charge; was not-a-judgmént in rem. but 
was one inter. partes.. We have therefore. 
to see how far this’ doctrine-of . estoppel 
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former judgment by way of 


where the defendant in gn action raised a defence of 
res. judicata, which he couldedo where former® proceed- 
ings for the same cause of action by the same plaintiff 
had resulted % the defendant’s favour, by pleading the 

y estoppel......... e 

But, provided a matter in issue is determined with 
certainty by the judgment, an estoppel may #rise where 
a plea of res judicata could never be established; as 
Where the same cause of dction has never been’ put in 
sui fais 

The learned authors then continue to de- 
fine the limitations of the under position: 

“A party is precluded from contending the contrary 
of any precise point which, having been once dis- 
tinctly put in issue, has been solemnly found against 
him. Though the objects of the first and second 
actions are different, the finding on a matter which 
caine directly “(not collaterally or incidently)’’ in issue 
in the first action is conclusive in a second action 
between the same parties and their privies.” 

-It will be seen . then. that the term. 
res judicata is . used in different senses 
in England and in India. What. the 
English lawyers call res judicata, namely 
the rule which prevents a party from suing 
again on the same cause of action is dealt 
with in India by O. Il, r. 2 (2),. whereas 
what we term res judicata here is dealt 


‘with in England under that Branch of the. 


law of estoppel by record which relates to 
judgments inter partes. But though the 
classification is different, the content and 
form are essentially the.same, and the con-- 
sequences.which follow are the same. There 
may be a few minor differences, but if they - 
exist they do not affect the essence of the 
rule. That being.so, we are bound in India. 
to look to our own rulesas set forth in the 
Civil.P. C. É < . 

: But Before doing fso we stress that the: 
limitations of the doctrine are as strict in 
England as they are here. On these points 


-ethere is no difference between the two laws. : 


It is. not any and every expression of opinion - 
in a Judgment which gives rise to the estop-° 
pel, nor can the actual: decision be carried. 
further than the circumstances warrant. 
In England the decision must be a final one: 
the matter must have beef distinctly-put in: 
issue; and then only the precise point which. 
was -so-put in issue: and ‘solemnly found 
against a party is deemed. to have been 
finally decided for the purposes-of this rule; 
and this isso in India as.well under s. 1l:.- 

. Then at p. 412 of, the 13th volume ‘of Hals- 
bury’s Laws: of..Rngland from .which . we. 
have deen quoting above, itis stated: ~>  - 

` “The doctrine applies to-ali‘miatters which ‘existed 
at the time of the giving of. the judgment, and “which 
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the party had an gpportunity of bringing before the 
Court. But if there be matter subsequent which could 
not be krought before the Court at the time, the party 
is not estopped from raising it.” ie 

-The relevance of these ‘references in the 
present càse is this." The position of the 
subsequent transferee for value without 
notice was not and could not have been a 
matter in issue in the former sůit which 
resulted in the charge decree upon which 
the plaintif here foùnds. It is matter sub- 
sequent which could not? have been brought 
before the Court at the time. Therefore in 
all cases where the decree is merely declara- 
tory and cannot be executed, all that the 
transferee (who isa privy of the defendant 
in the former suit), is estopped from ques- 
tioning is the fact of charge and the property 
to which it relates. He is not estopped from 
putting in issue here the consequences of 
that charge because that was néver in issue 
before and could not have been put in issue 
It was not'matter which, to quote the pro- 


visions of Expla. IV. to s ll ef the ` 


Civil P.C. i 

-“might and’ ought to have been made a 
ground of attack or defence in the former 
suit.” 

This rule of “might and ought” obtains 


in England also but of course it cannot be- 
applied there any more than here to matters ' 
which could not have been placed in issue. 


because they were not then in existence. 


See 13th volume of Halsbury’s Laws of, 


England (Hailsham Edition) p. 418. 


We stress again that the position is diffe- 
rent when the decree is one which can be. 


executed. Then different questions arise and 
a different..set of rules, 
general head of estoppel by record but 


under a different branch of it come into play. 


namely those which state that in execvftion the 
orders of the Court cannot be challenged but 
must be obeyed and the directions in those 
orders faithfully carried out. If, however, 
the plaintiff does not trouble to ask for and 
obtain, or having asked for is unfortunate 
enough not to get, an executable decree, 
then he cannot ask to have rules which 
govern execution proceedings and are special 
tothem applied to another. branch of the law 
to which they do not belong. 


` That explains the differerice between Ahsan 


Hussain v. Maina (11) and this case. But 
if is necessary to-refer to another 
cases,- because the learned Judges 
stated as'a general proposition that% 
“There is a consensus of opinion in all High 
Courts in this country that where the right is charged 


ona specific immovable property either by decree or. 
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contract the subsequent transferee though for valuable 
consideration and without notice takes it subject to that 
charge.” | i 7 
Niyogi, J. repeated these observations in 
Maina v. Ahsan Hussain (12), the case 


*which was under appeal in Ahsan Hussain 


v. Maina (141). With the utmost respect, not 

only do we think that the rule is tao widely 
stated but we are unable to agree that there ` 
is any such general consensus of opinion. " 

In the first place, dealing with Fateh Ali 
Chaudri v. Gobardhan Prasad (8), itself, 
the decision is not based on the Indian Ye-, 
cisions referred to in the judgment or on 
Indian Law butupon certain principles of 
English: Law which the learned Judges hold ` 
are of general application and obtain im 
India as well. They quote passages from 
Ashburner on Equity and from Halsbury’s | 
Laws of England and also a passage from, 
Kay, J.’s judgment in Madell v. Thomas & 
Co. (13) and then state : 

“Under the English law, therefore the execution 
creditor buys subject to the liabilites created by the 
That being so,, the 
question of notice is wholly immaterial.” 

e We have no doubt about that but what we 
feel, with respect, has been overlooked is that 
an execution creditor is not a purchaser and ` 
it is for that reason that the English Courts 
have held him bound. i | 

The English rule arises out of a complex . 
and technical situation into which. we need 
not enter as the complexities have no ap- 
plication to India but the underlying prin-’ 


- ciples upon which, the English ‘Courts pro- . 


ceed can be. gatheréd from the following’ 
passages in the Lord Chancellor's’ judgment | 
in Beavan v. Lord Osford (14). First of all’ 
he explains at p. 303* that in England certain . 
judgments create a lien over the properties 
to which they relate because of 1 and 2 
Vict. C. 110. At p. 305* he states: . i 
“Now what did the legislature mean to do by that: 
enactment ? In the first place, they meant to make the 


e judgment directly operate as a charge.” . ~ 


Then he continuesat p. 306 *: ; , 

“The effect is that they, (that is to say the persons 
we call decree-holders in India), have the same rights 
as they would have been entitled to in case the’ person‘ 
had, by writing under his hand, agreed to charge the 
same.” . : i 
__ We recognise that this is not.authority for, 
the proposition that a decree which creates 
a charge is on the same footing as a charge 
made by act of parties because the "ge 
with, which the learned Lord Cheancdflor was, 
dealing was one created by statute and not 


(18) (1891) 1 Q B D 230 (238); 60L J Q B 227; 64. 
LT 9; 39 W R 280. i ae 

(14) (1856) 29 LJ Ch. 299; 6 De G M&G 507;- 2 
Jur. (N s8) 121; 4W R275.. . : aaa 3 


*Pages of (1856) 25 L. J. Ch.—{Hd.) . 
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by judgment, but atthe same time itis not 
authority for the converse proposition. It 
1s necessary however, to understand the 
English position because otherwise it be, 
comes impossible to apply the English autho- 
rities aright. . 

Having made this clear we now proceed to 
other passages in the Lord. Chancellor’s 
‘judgment which deal. directly with the 
matter which we are discussing. He was 
considering the position of the person who 
under a judgment (what we in India call a 
decree) passed subsequently to the one 
which under the law created the charge pur- 
chases the charged property. The Lord 
Chancellor refers to him as the judgment 
creditor and says : = 

“The question is, whether they (judgment creditors) 
are......puychaser...... Is a judgment creditor a per- 
son who has purchased any part of the lands, or any. 
rent, profit, or commodity in or out of the same? Now, 
independently of any authority, I confess I should 
have thought it was hardly arguable that a person 
who recovers a judgment isa purchaser. What judg- 
ment makes hima purchaser for. valuable considera- 
tion?. As was put by Lord Justice Knight Bruce in 
the course of the argument, suppose a judgment is 
recovered against a person in, an action for assault, 
ishe a purchaser of any land of the person who has 
assaulted him, for valuable ‘consideration ? Clearly 
not. He may be a purchaser, though he has a judgment, 
but he is not a purchaser by virtue of his judgment; 
it is something altogether foreign to the nature of a 
purchaser...The person who recovers a judgment may, 
indeed, eventually getatthe land, because under the 
Statute of Westminister, he may take the land in 
execution, and therefore, he is. said to have, even 
independently of the last statute, a lien on the land; 
but it is not by virtue of any purchase, but by virtue 
of the right which the law gives him”. 

Again at p. 304 * he says 

“One cannot calla judgment creditor a purchaser, 
nor has such creditor any right to the land; he has 
neither jus in re nor jus ad rem.” 


Then he quotes Lord Eldon in Exparte 
Knott (15). 


Then he states his conclusion. 

“He ‘(the judgment creditor)’ isto be in the same 
predicament as if his debtor, in respect of any pro- 
perty over which he had absolute power of disposi- 
tion, had executed a charge in his favour, and so 
given him an equitable right.” i p 
_ Viemgill refer only to one more English 
case. Ine Whitworth v. Gaugain (16), 
Wigram V. C, said at:p. 291f, : 

“Where the legal estate gets into the hands of a pur- 


(15) (1806) 11 Ves 609; 8 R R 254. , 
(16) (1844) 13 LJ Ch. 288. 
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chaser, for value, without notice ofan equitable claim, 
that entirely supersedes the equitable claim ; but it is. 
clear, that, in the case of a trust, a judgment sued out 
willmot have that effect.. Newland v. Paynter 
was the case offurnitnre,ina house in whieh a man 
and his wife lived. There had been a private agree- 
ment that it should Be the wife's separatg property. 
There was no trustee to prdtect the property. It was. 
merely an agreement between the hysband and the wife. 
A judgment creditor took the furniture in execution, 
upon which a bill was filed by the wife, and‘Lord 
Cottenham protected that property, andglecided that 
the judgment creditor ceuld not take it. That is a 
case showing as strongly as possible that, as against a 
judgment at law, this Court will protect equitable in- 
terests. If a mere judgment creditor, as distinguishable 


trom a party acquiring property by. conveyance without 


notice, could take it, there would very shortly be an 
end of the value of all trusts, and the creditors of a 
party might take the property of the cestui que 
trust.” 


It is we think clear from these quotations 
that the reason why the judgment creditor 
is bound by the charge, notice or no notice, 
is because he is not a purchaser and it is 
only the purchaser for value without notice 
who can claim exemption. With the utmost 
respect re feel that the English Law has been 
misunderstood in Fateh Ali Chaudri v. 
Gobardhan Prasad (8) and that the judgment. 
which is founded on the assumption given 
at p. 178“ namely that those observations 
apply not only to judgment creditors but 
also to purchasers, travels wider than the 
English authorities warrant. 

Turning now to the Indian decisions upon 
which the learned Lucknow Judges and 
the earliest decision quot- 
ed is Kuloda Prasad v. Jageshar (9). It 
appears from the recital of facts given on 
p. 195}, or so we gather from a passsage 
which we shall quote, that the decree which 
created the charge was one which was exe- 


-cutable and that the plaintiff was seeking 


to enférce the charge in execution and not 
by a separate suit. The passage to which 
we refer runs as follows: 

“On appeal the Subordinate Judge io Bo See, wa, h 
also held that the decree obtained by the defendant 
being one for a declaration and fixing of monthly al- 
lowance, it would be executed whenever the amount 
might fall into arrears during her life time.” 


The judgment and report are both short 
and this is all that is said about the nature 
of the decree. If this was its nature, then, 
as we have already explained, we agree that 
the transferee would be bound. 

Jhe learned Judge also considered that 
the transferee had, or looking to the cir- 
cumstances must -be deemed to have had, 
notice of the charge, so the question before 
us here did not arige. K 

Then came Maina’ v. Bachchi (3). That 








“Page of (1856) 25 L. J. Oh.—[Hd.] 
}Page of (1844) 13 L. J. Oh,— [Ed] 


*Page of 5 Luck.—[Ed.] | Fy 
}Page of 27 C.—[Ed.] : 
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decision proceefed on the assumptions (to 
“be found af p. 659*) that a charge decree 
falls ander s. 100 of the T. P. Act: that ihat 
section -(the learned Judge—there was only 
one—was dealing’ with the section as it stood 
before the amendmest) did not exempt the 
bona fide purchaser for value withput notice 
(he reached this conclusion by comparing 
s. 100 with s. 40) : and that charges by act of 
parties reĝuire registratjon and that registra- 
tion amounts to notice. 
- We have already stated that we do not 
agree that charge decrees can be said to 
fall under s. 100. And as to the second 
reason we do not think that that was ever the 
law and we consider that s. 100 was amend- 
ed in order to make it clear that the opposite 
view, which had also been taken, was the 
right view. The reasoning of the learned 
Judge (there was only one) was general and 
‘applied to all charges whether created by act 
of parties or by operation of law. 

As to the third argument advanged, with 
the utmost respect we are unable to see 
what relevance it had to the question at 
issue. 

But it is to be observed that the learned 
Judge also stated that 

“I do not mean to say that there are no cases in 
-which it would not be right and proper to apply the 
doctrine that a mere equitable claim will not be en- 


forced against bona fide transferees for value without 
notice.” 


Again with respect we are unable to fol- 
‘low the reason upon which this qualification 
is grounded. If in the learned Judge’s view 
s. 100 did not permit the transferee to raise 
such a plea, surely it must have applied in 
-all cases-and the Courts could not have been 
left. with a discretion to apply “or to omit 
the rule as they pleased. 

As- regards Mahadeo Prasad v. ‘Anandi 
Lal (17) “the decree creating the charge had 
been registered and the learned Judges held 
“that considering that together with other 
facts which had been examined in the Court 
below the transferee must “be held to have 
had notice of the plaintiff's charge.’ That 
being so, again, the question did not arise 
but the learned J udges went on to say : 

“This really conelitdesthe case. But we may say 


that we are not disposed to differ from Sir Henry 
‘Riebard’s view in Maina v. Bachchi (3).” 


They did not give the question any inde- ` 
pendent examination, nor did they say Why 


they were disposed to gree with the earlier 809. 


decision. 
Another point of differentiation i is that the 
charge decree there was’ an executable one 


(17) 47 A 90; 92 Ind. Cas. 348; A I R, 1925 All. 60; 
` 2240 J 887, 


"Page of 28 A._[#d.] 
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and the question arose in a claim suit under 
O. XXI, r. 63, because in execution of the 
charge ‘decree the Court had exempted the 
subsequent purchaser for value without 
“notice. Had that case been before us we 
would have‘reached the same conclusion but 
not along the lines of Maina y. Bachchi (8). 

In Bhoje Mahadev Parab v. Gangabai (18) 
the question also arose in execution and the 
learned Judges merely followed Kuloda 
Prasad v. Jageshar (9) without assigning ; 
any reasons of their own. Kallappa v. 
Balwant (19) did the same thing. 

As regards Srinivasa Raghava Aiyangar 
v. Ranganatha Aiyangar (20) the charge 
there was created by a document, that is to 
say, by act of parties, and not by decree, 
and even at that one Judge considered that 
the document was a mortgage while the other 
thought it only created a charge. It was also 
held that the transferee had notice anyway. 
So the case has no possible application to the 
present one. 

That leaves Hemlata Debi v. Bhowant 
Roy (21), which Niyogi, J. has quoted. But 
there the learned Judges merely followed 
Kuloda Prasad v. Jageshar (9), thinking, 
without analysing them, that the decisions in 
India on this point were all uniform. The 
distinction which we have drawn between 
executable decrees and those which are 
merely declaratory and incapable of execu- 
tion was not considered. 


It will be seen then when the decisions are 
analysed that most of them do not apply, 
and that of the two decisions which decide 
the point the one in Maina v. Bachchi (3), 
does so on a ground which we hardly think 
would be accepted as good law at the present 
day. The other v. Hemlata Debi v. Bhowani 
Roy (21), merely follows Kuloda Prasad 
v. Jageshar (9), which in our opinion relates 

e toa different set of facts. Apart from those 
‘two rulings the only other decision which at 
all touches the point at issue is the obiter in 
Sarju Prasadv Mangal Singh (22), where the 
learned Judges without giving any reasons 
state that they ale not disposed to differ from 
the earlier Allahabad ruling. On this point 
we agree with the criticism “which that learn- 
ed author Sir Dinshaw Mulla has levelled 


(18) 37 B 621; 21 Ind. Cas, 54; WBE. L R 


(19) AN Bom. L R 434; 87 Ind. Cas. 951; AIR 1925 
Bom, 
ae 36 ay 618; 51 Ind. Cas. 963; AIR 1919 


(21) 39 ‘cow N 725. H 
(22) 47 A 490; 87 Ind. Cas. 294; A T R 1924 All, 
339; 23 AL J 254; 5 
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against these cases in 
Edition, p. 550. oe et ide tt Annes 

Turning now tothe decreé which forms 
the foundation of: these proceedings’ the. 
plaintiff in S. A. No. 565/35,:Mst. Kundan? e 
bai, attempted, when arrears of maintenance 
had again accrued, ‘to execute her charge 
decree. but the Court of the .Judicial Com- 
-missioner held that the decree “was merely 
declaratory and was incapable of execution. 
The learned Additional Judicial Commis- 
sianer, therefore, quashed the execution pro- 
ceedings and held they must be looked upon - 
asa mere nullity. Mst. Kundanbai has in 
consequence been obliged to file a succes- 
gion of fresh suits as arrears arose. That 
decision is-res judicata and binds the parties 
as such. So it must be accepted in this case 
that Mgt. Kundanbai’s charge decree was 
merely declaratory and was incapable of 
exectition. I did not order the judgment- 
debtor, so far as the charge was concerned, 
to do ariy particular thing. 

We now have to determine what the effect- 
of that decree is on property in the hands of 
a subsequent purchaser for value’ without 
notice. Applying the principles about 
_estoppel by record to which we have referred 
and bearing in mind that the estoppel is 
‘restricted to the precise point put in issue 
and decided, or at the outside to a point 
which might and ought to have been raised, 
we can only conclude that the decree declar- 
ed that the property was charged in’ the 
hands of the judgment-debtor in that suit 
and nothing more. 


_ If that was all it declared, and we hold it 
to be so, then the ordinary law governing 
charges must obtain; and under that law 
the bona fide purchaser for value without 
notice takes free of the charge: the reason 
being that the legal estate prevails over a 
mere equity except when the legal owner 

‘takes with notice, “Even against a judg? 
‘ment at law the Cotirt will protect equitable 
interests.” Whitworth v. Gaugain (16): 


This was not seriously contested and so all 
we need do in addition to referring to s. 100, 
which we think illustrates the general prin- 

- ciple, is to refer to the. following books: 
Story’s Equity 3rd Edition, pp. 36, 154 and 
16 69: Hanbury’s Modern Equity, 2nd 
Edition, 29643 and 53: Halsbury’s Laws of 
England (Hailsham Edition) Vol. 18, p.. 92. 
To quote the striking and picturesque 

. language of Hanbury, 4 A 

“Al equitable interests have this principle in com- 
mon, that they fasten on the consciences of certain 
persons to’ whom ‘the legal :estate belongs. But they 
meet their Waterloo when the legal-estate gets-into the - 


his T. P.. Act, 2nd 
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hands of one who has given value for the legal estate,, 
and has no -notice of their existence . Mir , 
* = oy ee < + x 
away all equitable interests alike,” . GRA i 
The next question we have to consider is 
where the burdene of proving notice, or the 
absence ‘of it, lies.- Pn- our opinioh it lies 
on the purchaser. - To quote Hanbury again, 
: 4 : daca ie 


a bis bona fide purcheser is the bogey who frightens ° 


` “The defence of bona fide purchaser for value'is an 
affirmative defence. In order to establish it a pur- 
chaser must show, in the word of Fry, J. In re Morgan 
(23), ‘that he took all reasonable care and made inquiry, 
and that having taken care and made inquiry, he receives 
no notice of the trust which affected the property.” 

This is also the Indian Law and was so 
held-by one of usin Renukabai v. Bheosan 
Hapsaji (24). We quote the following: pas- 
sage : 1 <4 

“That brings me to the question of notice. There 
is not must difficulty there. Whether the matter falls 
squarely within s. 100 or whether it comes under a 
more general rule of law, the burden is on the trans- 
feree to establish that he isa bona fide transferee for 
value without notice. This has been settled by their 
Lordshipg of the Privy Council in.......... i i 

Bhup Narain Singh v. Gokul Chand 
Mahton (25), where they quote a passage 
from an earlier ruling of the Board in 
Varden Seth Sam v. Luckpathy Rovjee 
Lallah (26)...... l 

“As one who owns property subject toa charge can, 
in general, convey no title higher or more free than his 
own, it lies always on a succeeding owner to make out 
a case to defeat such prior charge.” 


.To these rulings we may add Debendra 
Nath v Lalit Krishna (27), and a decision of 
the Privy Council in Bhup Narain Singh v. 
Gokul Chand Mahton (25). ` i 

A contrary view was taken in Pannalal 
Jadam v. Narayan Rao (28). Grille, A.J.C.,. 
was of opinion that the amendment to s. 100 
of the T. P. Act, settled the controversy on 
the question of notice which existed between 
the different High Courts and” considered 
that the proviso throws the burden on the 
person seeking to enforce the charge. We 


“are with respect unable to agree for the 


reasons we have given and overrule that 


decision. © 
Thatin our opinion settles the question 
except for this. It was contended that a 


(23) (1881) 18 Ch. D 93 (102); 50 ‘LJ Ch. 834; 45 L 
T 183: 


(24) (1939) N L J 129 (133); 185 Ind. Cas. 33; A IR 
1939 Nag. 132; 12 R N 129. 

%25) 13 Pat. 242; 147 Ind. Cas. 1134; A I R 193k 
P C68; GLIA 115; 6 RPC 108; OWN 330; 
39 L W 363; 15 P L T 67; (1934) M W N-206; 66M 
L J255; 38 C W N 393; (934) AL J 291; 36 Bom. 
LR 391; 59.CLJ139(P O). a 

(26) 2 M_I A 303: 4 Sar. 857; 1 Suther: 480 (PO). 

(7 420W N 1090. a KA 
(28) 15 N L J 141; 142 Ind. Cas. 376; Ind. Rul. 
(1932) Nag. 112. ee ME ah 


870 
decree in itself gperates as notice. We do 
not think it does. This was decided in 

“Venkatesh Govind v. Maruti (29), where the 
learned Judges quoting from Sugden’ oh 
Vendors and Purchasers stated. = 

“Decrees are not notice to a purchaser, but the lis 


pendens isnot terminated where the decree does not 
put an end to the suit.” 


That is also dur view. When the decree 
provides for the payment of future mainten- 
ance ande makes provision expressly or, 
impliedly for its own exécution, then it does 
not put an end to the suit and consequently 
whether the matter be placed on the ground 
of lis pendens or on that of estoppel by 
record (the two. do not necessarily overlap) 
the result is the same. But when the decree 


is merely declaratory and inexecutable, the . 


suit qua suit is at an end and then in our 
opinion these rules do not apply and the 
decree qua decree does not operate as notice. 


That brings us to the individual cases of 
the various, purchasers. The appeal we.are 
considering is a second appeal and the ques- 
tion of notice is one of fact. Therefore, if 
there is positive evidence on record on which 
the finding of the lower Appellate Court can 
be based we cannot interfere. In so far as 
respondent No. 4 is concerned, his purchase 
was under Ex. 6-Dl. Not only does the 
deed not refer to any prior charge but the 
recitals expressly state that there is none 
and the purchaser Ghasiram who has entered 
the box as 6 D. W. No. 1 swears that he 
made enquiries and sent agent to search the 
registration files but in spite of that he got 
no inkling of the charge. He has been 
believed by both the lower Courts. There- 
fore, the lower Appellate Court was right 
in releasing his property, 16 annasin Mouza 
Jhadtallai, from the decree. . e 

We turn next to respondents No. 5 and 6. 
They are concerned with Mouza Doloria. 
They claim through a chain of transfers 
which commenced with a mortgage by the 
Court of Wards which had taken over the 
estate, dated January 5, 1901. The deed is 
Ex. 7 D-7 and Ex.7 D-8 is the Commis- 
sioner’s sanction. The mortgagee sued on 
the mortgage and pbtained a decree for 
sale. Exhibit 7 D-3 is the judgment. The 
property was sold in execution and pur- 
chased by Pannalal and Jayaram. Exhibit 7 
D-4 is the sale certificate and Ex. 7 -D-5 % 
the receipt given by them acknowledging 
receipt of possession. These two then sold 
the property to Raja Laxminarayan by 
Ex. 7 D-6 and he in his ttrn sold to ethese 
two respondents. | 


(29) 12 B 217, E a 
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- 7D. W.-No. lisan agent of the original 
mortgagees, one of whom is the 7th defendant 
in this case. He swears that he made due 
enquiries about encumbrances from the then 
«Manager of the Court of Wards and says that 
he was not told anything about a charge. He 
swears that his master purchased , without 
knowledge or notice of any charge. The 
property was purchased at the auction for 
Rs. 19,150 as Ex. 7 D-4 shows, so itis clear 
that a substantial price was paid for it. 
This witness has also been believed, so this 
item, that is to say, 16 annas of Mouza 
Doloria excluding the cultivating rights in 
the sir (Ex. 7 -D-7), was also rightly re- 
leased. 


The case of respondents Nos. 7, 8 and 9 
is different. They are concerned with Mouza 
Chowkdi. In their case there is no evidence 
one way or other, therefore, as the burden 
of proof ison them, the property in their 
possession must be held to be subject to the 
charge. . 


That leaves outstanding the case of res- 
pondent No. 10. He is interested in Mouza 
Patnari. He has entered the box as 15 D. W. 
No. 1 and has been believed. He swears 
that he purchased without notice and that 
he paid the full price of the village. This 
village was also rightly released. 


We do not know whether there were any 
other purchasers: at any rate none of them 
has appeared and so we are not called upon 
to consider their cases, if any. We say 
this because owing to some mistake Mr. Sen 
was shown as representing respondent No. 11 
as well as respondents Nos. 4-10. Hein- 
forms us that that is a mistake, so the only 
purchasers whose cases have been placed be- 
fore us are the respondents Nos 4-10. 


We now have left S. A. No. 114/36. The 
eppellant there is the second defendant Mst. 


Savitribai, a successor.by inheritance of the 


judgment-debtor Shaligram against whom 
the original charge decree was passed. She 
is one of the persons who now represents the 
family and states that owing to altered cir- 
cumstances the maintenance payable should 
be reduced. The plaintiff objects and states 
that that cannot be done in this: suit. She 
states that so long as her decree stalyiershe 
is entitled to the sum mentioned gin it. If 
the family want a reduction they must sue 
for-that relief and obtain modification of 
the decree in a suit of theirown. They also 
state that this ‘matter is res judicata it hav- 
ing been so decided by the Judicial Com- 
missioner’s Courtin a previoussuit between 
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the same parties. A copy of that judgment 
-was filed as Ex. P-32. 

Savitribai’s learned Counsel replies that 
the plea of res judicata is not a pure pleg 


of law- and that as it was not pleaded ore 


raised in the lower Courts it cannot be agi- 
tated heye. : 

We find that the plea of res, judicata was 
“taken in respect of certain other matters 
‘but curiously -enough not on this point 
though the First Court's judgment in the 
pPevious case was cited in Issue No. 3. That 
issue is wide and would have covered this 
‘plea if it had been taken. It runs: 

“Whether any decisions in the said......civil suit No. 4 
oot 1921 (this is the suit in question though the 
decision was given in appeal)...... operate as res 


judicata in this suit and against which of the 
defendants ?” 


However it isclear that the point was 
not argued in either of the lower Courts, 
so we think it right not to allow the objection 
to be taken now. 

But though the plea of res judicata was 
not raised, the point which is said to have 
been decided was. taken clearly enough in 
the plaintiff's reply, dated August 6, 1930 
para. 3,and even if the judgment of the 
Judicial Commissioner's Court is not used 
as res judicata, it can be used asa precedent 
on a question of law. In any case we have 
ourselves recently considered the matter at 
length in Trimbak v. Bhagubai (30) and 
have reached the same conclusion. As both 
sides relied on this decision it is necessary 
to set out the passages in the judgment which 
relate to variation of decrees. 

We were dealing there with a written 
agreement for maintenance and came to the 
conclusion that such agreements could be 
varied without the necessity of instituting a 
suit for that purpose. But when analysing 
the various rulings we pointed out that the 
rule was different when the rate of main- 
tenance was fixed in a decree. This is what 
we said : ; 

“The decisions deal mainly with decrees and would 
appear to indicate a different rule, namely’ that unless 
a decree provides on the face of it machinery for its 
own alteration, variation can only be obtained by a 
separate suit properly framed for the purpose,” 
with that opinion we still agree and no- 
thing was shown us tothe contrary. This 
appeal (S. A. No. 114/36) therefore fails and 
iS@senissed with costs. f 

The result then is. as follows. 
No. 114/36 fails and is dismissed with costs. 
S. A. No. 115/36 also fails and. is likewise 
dismissed with costs. A.S. No. 565/35 succeeds 
partially. AS against the respondents Nos. 4, 

(30) 1939 N L J 409; 185 Ind. Cas. 580; A I R 1939 
Nag. 249; 12 R N 159, 
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5,6 and 10 (Ghasiram, Thekurlal, Nanhelal 
and Jagannathsingh) it fails and is dismiss- 
ed. These respondents will be paid their” 
costs by the appellant Ghasiram. Asagainst 
the respondents Nos.-7, 8 and 9 (Champalal, 
Gangabishan and Sheonarayan) the appeal 
succeeds. But-as tht plaintiff asked for no 
relief aginst them in the beginning and as 
the plaintiff did not appeal against their 
exclusion from the decree, and as the appel- 
lant though insisting on their joinder does 
not want the question of contribution to be 


-decided in this suit, we think it right that 


the costs of this appeal and of these three 
respondents in the lower Courts should be 
borne as incurred. These respondents will 
consequently be added to the decree and 


-also the villege in which they are interested, 


and the plaintiff’s claim will be decreed as 
against them and their village as well. 
Thesame will be done as regards respondent 
No. 11 (Hazarilal) The order as to costs in 
his case will also be the same. 

We #lesire to add that in our view the 
regrettable tangle which has occurred here 
is due to what we feel is the mistaken view 
taken by the late Judicial Commissioner’s 
Court about the decree which created the 
charge. But that is beyond our power to 
remedy. The decision binds the parties. It 
is necessary however for us to state that-as 
a matter of law we do not endorse that 
opinion in case our decision should be in- 
terpreted as authority to the contrary. 

We also desire to state that’ it is our 
opinion that provision should be made in 
India for the compulsory registration of such 
decrees as in England. When the decree 
is declaratory it is unfair that the decree- 
holder should be deprived of the protection 
which he receives from the law which now 
states that registration is to operate as notice. 
On the other hand, when the decree is execut- 
able itis in the last degree unjust to the 
bona fide purchaser for value without notice 
who is then bound by the charge as a privy. 
If all decrees affecting immovable property 
were to be made compulsorily registrable, 
these difficulties and injustices would dis- 
appear. A person wko purchased without 
searching the registers would then have no 
one but himself to blame. 


N. Appeal allowed partially. 
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OUDH. CHIEF COURT >., 
Çriminal”Revision No. 25 of 1941. - 


GA , and > . 
. « Criminal Reference No. 5 of 1941 * ° 
i = May 23, 1941, | 
si GuuLam Hasan, J. 
DIWAN—COMPLAINANT—ÅPPLICANT 
. «versus e - 
RAJA RAM AND oTHERS—ACCUSED 
a8 —OPPOSITE PARTY . -v 
Criminal@Procedure Code (Act V of 1898), ss. 258, 
367—Order of acquittal should be incorporated in 
judgment—Criminat trial—Accused charged under 
iss. 395/149, Penal Code (Act XLV of 1860)—Accused 
not convicted under these sections—Acquittal may be 
implied. : : 
It is imperative that if in any case in which .a 
charge has been framed the Magistrate finds the ac- 
cused’ not guilty, he shallrecord an order of acquittal. 
The provisions of s. 258 (1), Criminal P.C., are man- 
datory. Mere mention -of the fact of acquittal in an 
order-sheet is not enough. The order-sheet is no sub- 
-stitute for the judgment. hoy i 
The fact that the accused have not been convicted 
under ss. 325/149 of the I. P. C., although charged 
may well be regarded as their implied acquittal of 
that offence although there is no express rder to 
that effect. 111 ‘Ind. Cas. 332 (1), relied on. 

Cr. R. made by the Sessions Judge, Rae 
Bareli. ores ; 
The Goyt. Advocate, for the Crown. : 

Mr. Jagdish Shankar Pathak, for the 
plicant Dewan, served. 
Mr. Siraj Husain,’ 
Nos. 1 to 18. ; mi 
Judgment.—Both the criminal refer- 


for Opposite Parties 


ence and the criminal revision arise out of _ 
“by the Kapurthala estate. 


the same facts. They are as follows :— 
Seventeen persons were convicted by a 
Special Magistrate of the First Class under 
ss. 323, 147 and 426 of the I. P. O., and sen- 
tenced to a fine of Rs: 10, Rs. 5 and Rs. 5 
under the aforesaid sections separately. “It 
appears from the order-sheet of the record 
that one Raja Ram, who was also one of the 
accused, was acquitted, although there is no 
mention whatever in the judgment passed 
by the Special Magistrate. All the 17 ac: 
cused appealed, and the learned Additional 
Sessions Judge of Rae Bareli dismissed their 
appeal. ‘The learned Additional Sessions 
Judge noted the fact that in his judgment 
the Special Magistrate had sentenced 16 ac- 
cused only but it appears from the order- 
sheet that Bhagwan Bakhsh, one of the 
accused, had also been convicted. This 
accused had also appealed and his appeal® 
had also been dismissed, The learned 
‘Additional Sessions Judge treated this as a 
mere irregularity and not an illegality. He 
noted the fact that there was no order of 
acquittal-about Raja Ram accused but since 
the order-sheet mentioned that he had been 
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acquitted, this also amounted to- an irregu- 
larity and not an illegality. The learned . 
Judge further expressed the opinion that the . 
Magistrate had convicted the accused under 
68. 393 and not unders. 325 of the I. P. C., 
although the complainant Diwan had 
received grievous injury. As a revision 
‘by Diwan before the learned Sessions Judge 
for enhancement of the sentence was already. 
pending, he declined to consider that ques- 
tion in appeal. He added, however, that the 
Special Magistrate had passed a lenient sən- 
tence. < - ; 

The 17 accused filed a criminal revision in 
this Court on February 11, 1941, in which 
they referred to the fact that. a reference had, 
been made by the learned Sessions Judge to 
this Court on the application of Diwan for 
enhancement of sentences passed upon the 
applicants. , h 

The learned Sessions Judge made a refer- 
ence to this Court by his order dated Janu- 
ary 22, 1941, which will -now be considered 
along. with revision application. 

Briefly stated, the facts are that Diwan 
Pasi held a patta in‘ respect of certain plots 
in village Bahadurpur from the Kapurthala 
estate, which was the original proprietor of 
this village, Which was subsequently sold to 
Raja Ram. , Diwan had a grove on these - 


plots, itis stated, fora long time, and Raja 


“Ram on acquiring the village attempted to 


and challenged 
granted to him 
The prosecution 
case was: that Diwan was working in his 
field-on November 15, 1939, at about 10 or 
11 A. M., when he was informed by his .son, 
Sita Ram, that Padum .Prasad and other 
applicants were cutting his trees. He hur- 
ried to the spot and found that the appli- 
cants were armed with lathis and some of 
them were cutting the trees. He remonst- 
rated with the applicants whereupon Padum 
Prasad is alleged to have said that .he was 
doing so under the orders of his master Raja 
Ram. Diwan was beaten by the applicants, 
along with certain co-sharers of his, who had 
arrived on the spot. Diwan received six 
injuries of which. one was grievous and it 
was a fracture of the left ulna. The injuries 
received by the other members of his party 
were simple. Diwan made a report at Falise 
Station Kotwali on November 15, 4939. On 
the same day Sital, one of the applicants,- 
made a:report against Diwan and certain’ 
other persons under s. 147 ofthe LP. ©. 
The Police. iavestigated both the com-. 
plaints but chalanned the applicants on the: 
complaint of Diwan and did: not. proceed. 


dispossess him from the plots 
the genuineness of the patta 
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with the complaint.of the-:o0opposite ‘party. 
Although -Diwan. had received a grievous 
hurt the Special Magistrate conyitted the 
applicants’ under s. 323 and not  pader s. 325 
of the I. P.O. He stated ‘in th% beginning 
of his judgment that the ap pcants had been 
sent up for’ action under fS. 325, 147 and 
526, I. P. C. The Special’ Magistrate com- 
mitted the further irregularity ôf recording 
no order of conviction or aliquittal in respect 
of Bhagwan Bakhsh and Rijlja Ram. 

The learned Sessions Tyo in his order 
of reference points out these irregulari- 
ties and further says thé Raja Ram admit- 
tedly, according to the prosecution case, was 
not present at the time of the marpit and 
he could not be directly charged either 
under s. 323 or s. 147 or s. 426 of the I. P. ©., 
but that apon the evidence produced in the 
case he should have been charged with the 
abetment of the offences of mischief and 
marpit. Healso expressed the opinion that 
it was adequately proved that the’ offence of 
grievous hurt had been -committed: in the 
prosecution of the common‘ object of an un- 
lawful assembly and recommended to this 
Court that either the applicants should be 
convicted under ss.. 325 and 149 of the 
I. P. C. or a-re-trial for these, offences should 
be ordered: ‘In making‘a final recommenda- 
tion to this Court he, howevet, recommended 
a retrial .of the accused * Raja Ram” for 
an .offence of abetting and . instigating 
hurt and mischief and a re-trial of the re- 
maining accused for the offence of being 


members of an unlawful assembly, in prose- 


cution of the common object of which griev- 
ous hurt was caused to Diwan. Pasi under 
ss. 325 and 149 of the I. P. ©. Headded that 
the re-trial should include ‘the offence under 
s. 426 of the I. P. C. as well. 

The Special Magistrate in his explanation 
states that he forgot to observe in his judg- 
ment that Raja Ram was acquitted although 
the ‘order-sheet of even date made it clear. 
He, ‘however, admitted the error - with 
regret. 

1 have heard arguments at some length in 
these cases, bothon behalf of the applicants 
and the Crown. I havealso heard Counsel 
for Diwan complainant., In my opinion 


there is no doubt whatever from a perusal of 


the r and the.judgment of the Special 


Magistrate thet the case has been completely. 
mishandled. Under s. 258 (1) of the Crimi-- 


nal P. C. it is imperative that if in any case 


in which a charge has been framed the - 


Magistrate finds the accused not guilty, he 
shall record an order.of acquittal. The pro- 
visions of: this section are mandatory. It 
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appears from the judgment of-the Special 
Magistrate that. they have Been honoured 
more in breach than in observance. -There 
is Abtolutely no order in his judgment éither 


° about the conviction or-the acquittal of Raja 


Ram. The order-skeet to -which the Special. 
Magistrate refers is fio’substitute “for the 
judgment.e According to s. 467 (2) of the 
Criminal P. C. every judgment shall specify 
the offence (if any) of which, and the sec- 
tion of the I. P. Œ or other law under 
which the accused -is conyicted, and the 
punishment to which he issentenced. Under | 
cl. (4) if it be a judgment of acquittal, it. 
shall state the offence of which the accused 
is acquitted and direct that he be set at 
liberty. 1 regret to note that the judgment 
of the Special Magistrate discloses a flagrant 
disregard of the provisions of law contained 
in ss. 258 and 367 of the Criminal P. C. 
Similar observations apply to the case of 
Bhagwan Bakhsh about whom there is no 
order of conviction or acquittal in the judg- 
ment itséif but there is a reference in the 
order-sheet. ` k f 
The fact that the applicants have not been 
convicted under ss. 325/149 of the -I. P. O., 
although charged may well be regarded as 
their implied acquittal of that offence 
although there is no express order to that 
effect, as held in Kishan Singh v. King-Em- 
peror (L: R. 55 I. A. 390) (1) by their Lord- 
ships of the Privy Council. 
Having regard to the fact that the case 
has been tried ina most perfunctory and 
unsatisfactory fashion and the record dis- 
closes a complete lack of appreciation of the 
essentials of the case, I consider it expedient. 
in the interests. of justice that this case 
should be re-tried by a stipendiary Magis- 
trate. This will enable the applicants to put 
up a proper defence and to lead evidence in 
support thereof. Learned Counsel for the 
eapplicants has taken me through the record 
and has argued upon the merits of the case 
that the prosecution evidence must fail on’ 
its intrinsic weakness. He has also com- 
plained that his clients were not able to pro-: 
duce certain evidence which was essential to 
their case and they have been materially 
prejudiced by the action of the Special 
Magistrate. It is obviously undesirable for 
me to express any opinion on the merits of 
the“ case. I refrain from doing so. The 
Magistrate to whom this case is transferred 


will frame proper charges against the 

(1) 55 I A 390: 111 Ind: Cas. 332; A IR 1928P C 
254: 29 Cr. L J 828; 50 W. N 911; 28 L W.396; 
(1998) M W N 749; 29-P L R 575; 33 O W N.I; 
48 OL J397; 50 A 722; 30 Bom. L R 1572; 55 M L 
-J 186; 26 A L J1099 (PO. f : 
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accused in the light of the prosecution case 
and will give full opportunity to the accused 
to put-up their defence. 

I, therefore, accept the reference, alloty the 
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The Court has no power to give effect to a hypothetical 
intention by supplying lacunz in the will and thereby 
making anew will for the testator. The Court cannot 
speculate as to what the testator may suppose to have 
intended to write. The only intentions of the testator 


revision, quash the convictions and sentencese which the Court can carry out are intentions either 


of the seventeen applicants and order their 
retrial. ° Raja Ram Shall be tried for the 
offence, of ahetment 
record will be forwarded to the District 
Magistrate for disposal of the case by a sti- 
pendiary Magistrate. 


D. . Reference accepted. 


CALCUTTA HIGH COURT 
Appeal No. 60 of 1935 
July 12, 1940 
NASIM ALI AND Narsine Rav, JJ. 
LOKE NATH MUKERJEE AND oTHERS— 


APPELLANTS 
Versus A 
ABANI NATH MUKHERJEE AND OTHERS 
f — RESPONDENTS 


Civil Procedure Code (Act V of 1908), s. Y2—Ques- 
tion whether particular property appertains to public 
trust or whether trustee has been validly appointed 
or not, when can be determined in suit under s. 92— 
Mere assertion by trustee that trust properties are 
private properties whether suficient ground for his 
removal — Library held trust for public purpose of 
charitable mature— Will —Construetion—Principles— 
Intention of testator—Garden in compound of building 
is presumed to be for the benefit of all the occupants 
of the building in the absence of words allocating it to 
occupants’ of particular floor — Practice — Duty of 
Court—Appealable case—Court's opinion on all im- 
portant issues must be recorded. 6 

Mere declarations are outside the scope of s. 92 of 
the Civil P.C: But where reliefs contemplated by the 
section are claimed and such reliefs cannot be granted 
without the determination of the question whether a 
public trust exists or whether a particular preperty ap- 
pertains to a public trust the Court in a suit under 
s. 92 can determine the question whether a public trust 
exists or a particular property appertains to such public 


trust. A suit for a mere declaration that a trustee has e 


not been validly appointed may be outside the scope of 
s. 92. Butin a suit under s. 92the Court has to deter- 
mine whether a trustee has been validly appointed or 
-not if determination of such a question is necessary for 
giving reliefs claimed in the suit which properly come 
under that section. [p. 878, col. 1.2 

Mere assertion ina suit under s. 92, by a trustee that 
‘trust properties are private properties is not by itself a 
sufficient ground for his removal. If he committed any 
breach of trust before the suit, his conduct in the course. 
-of the suit is an important element to be taken into con- 
-Sideration in deciding whether the breach should be 
condoned and he should be allowed to retain the 
-office. [p. 879, col. 1.) 

Where a testator in his will sets apart certain portion 
of.his building for a library to be used by general 
public and dedicates part of bis property for the up- 
‘keep of the library and appoints a committe for its 
management, the library isa trust for public purpose of a 
-charitable nature within the meaning of s. 92. `. 


and mis@hief. The ` 


expressly or impliedly expressed in the will. No indica- 
tion of intention is sufficient to induce the Court to hold 
that a certain bequest has been made, ginless, as a 
matter of fact, the bequest is made either expressly or 
by necessary implication in the will. Necessary im- 
plication does not mean natural necessity but so strong 
a possibility of intention, that acontrary intention can- 
not be supposed. Williamson v. Adam (2) and Crook 
v. Hill (3), relied on. [p. 880, col. 1.] g 

The natural presumption is that a garden in the 
compound of a building is intended for the benefit of all 
the occupants of the building, unless there are words 
allocating the whole of it to the occupants of some 
particular floor, Where there are no such words in the 
will the Courts are entitled to infer that the garden 
appertains to the whole building. [p. 882, col. 2.) | 
‘ In appealable cases Courts are bound to record their 
opinion on all important issues. Tara KantBanerjee v. 
Puddomoney Dossee (4) and 74 Ind. Cas. 906 (5), 
relied on. 


A. from the original decree of the District 
Judge, Hooghly, dated October 6, 1934. 

Mr. Atul Chandra Gupta, Dr. Kadha 
Binode Pal, Messrs. Apurbadhan Mukerjee, 
Bijan Behary Mitter and Robindra Kumar 
Goswami, for the Appellants. 

Messrs. Hira Lal Chakvavarti, Syamadas 
Bhattacharjee, Gopendra Nath Das and 
Sanat Kumar Chatterjee, for the Respon- 
dents. 


Nasim Ali, J.—Babu Joy: Kissen Mu- 
Kherjee, a wealthy zamindar of Uttarpara, 
in the District of Hooghly, started at: his 
own expense a public library for the.use 
and benefit of the public of Uttarpara. There’ 
is a plot of land measuring about 3 bighas 
2 cottas in Uttarpara. The river Ganges 
is on the east of this plot and the Grand 
Trunk Road is on its west.. There are com- 
pound walls on the north, south and west 
with two gates on the Grand Trunk Road. 
There is a small strip of vacant land measur- 
ing about four chittaks between the nor- 
thern portion of the western compound wall 
and the Grand Trunk Road. On the. east 
there is a parapet on the buttress. There is 
a pucca ghat on the river bank. inside the 
compound. Within this plot. there isa big 
building. It consists of a basement and two 
storeys. There is a lawn (formerly a flower 
garden) to the east of this building here 
are out-houses on the north anel south with- 
in the compound. The library is now locat- 
ed in certain rooms in the first storey of the 
main building. The second storey is a bai- 
takkhana. The servants of the library and. 
the baitakkhana reside in the out-houses. 
Babu Joy Kissen was the owner of this 
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land and the building thereon. On July 11, 
1879 he made his last will. The provisions 
of his will relating to this property as these : 


“Paragraph 12. I have caused a pucca. two- 


storeyed building erected within a plot of land measur- ® , 


ing about 3 bighas 2 cottas The public 
library rooms having been located ins the ground 
floor of this building and the baitakkhana rooms 
having been located on the floor above, books are 
cpllected on the ground floor and newspapers and 
books, etc., are purchased from time to time and 
they are being read and used and shall be read and 
used by the general public according to special rules 
...eUpon the demise of my eldest son Hara Mohan 
Mukherjee, the Malik of the said land and building, 
his son Rash Behari Mukherjee has become ‘the 
holder of the right and possessor’ (according to plain- 
tiffs) or ‘the owner and possessor’ (according to defen- 
dents: Nos. land 2) of the said lands and buildings 
atcording to previous arrangement. God forbid, if at 
the time of his death he leaves no male child then 
his uterine Shib Narayan Mukherjee and ‘on his 
death’. (aceording to the plaintiffs) or ‘in his default by 
death’ (according to defendants Nos. 1 and 2) his eldest 
-son ‘in male line of succession’ (according to plain- 
tiffs) or ‘generation after generation’ (according to de- 
fendants Nos. 1 and 2) shall become ‘the holder of 
the right and possessor’ (according to the plaintiffs) 
or ‘owner and possessor’ (according to defendants 
Nos, 1 and 2) thereof. God forbid if there be no male 
child of my two said grandsons or of their (family) 
then my existing son Peary Mohan Mukerjee or his 
eldest son shall become the holder of the right and 
possessor (accordingly to plaintiffs) ‘owner and posses- 
sor’ (according to defendants Nos. 1 and 2) and shall 
continue as such: But none of my heirs nor any other 
person shall have power to remove the public library 
from the ground fioor or to transfer aforesaid land 
and building. 


Paragraph 13.—Although my aforesaid grandson 
and his ‘after taker’ (according to plaintiffs) or heir 
(according to defendants Nos. 1 and 2) shall be ‘right 
holder in succession’ (according to plaintiffs) or ‘owner 
in succession’ (according to defendants Nos. 1 and 2) 
of the. said land and building, the big hall, the room 
to the west thereof, five rooms to the north and south, 
the small circular room on the north-western corner 
together with the verandahs on the east and south 
and stairs to the ground on the east and west all 
situated on the. ground-floor of the building shall 
appertain tothe Public Library and the staircase on 
the south-western corner of the ground-floor and the 
spiral staircase which is situated outside on the 
northern side -shall appertain to the baitakkhana ® 
above. The expenditure on account of purchasing 
newspapers, new books and instruments, salaries of 
officers, lighting charges, etc., all “on account of the 
Library are being met and.shall be met from the 
profit of the dedicated putni taluks specified after- 
wards in schedule marked ‘Tha’ ‘and from the 
interest of Rs. 5,000. After keeping in view the in- 
come from the taluks dedicated to the Library and 
fixing- the expense accordingly, appointment of officers, 
purchase of newspapers ‘and books, ete., and other 
functi: re being performed and shall be performed 
bya committeeeand shall not be performed by any-. 
body else. w my son Peary Mohan Mukherjee and 
my grandsons Rash Behari Mukherjee and Sib Narayan 
Mukherjee and my step-brother Naba Krishna Mukherjee 
and Monmatha Nath Ohatterjee of this village and 
Chandra Sekhar Banerjee, husbandeof my youngest 
daughter, have been appointed by me to be members 
of the said committee. The number of members of 
the said committee shall never exceed six. Of them’ 
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the eldest male heir of the family, of each of my sons 
and their heirs shall become a emember. Having 
regard to this provision, if any of thé aforesaid pre- 
sent resigns from his post or dies, a fit person accord- 
ingêt the decision of the majority of members.shall 
be appointed in the vacancy; A member -shall con- 
tinue to be such during his lifetime unles$ he resigns 
from his post on accouht of serious illness or old age 
or any other reason. All fhe-work~ of the Library 
shall be conducted according to the opinion of the 
majority of the members of the committee, but if the 
committee be equally divided in their opinion, themmy 
grandson Rash Behari Mukherjee and upon, his demise 
his representative shall hare the casting vole. | 

Paragraph 14.—The taluks which I have dedicated . 
for the purpose of carrying on the expenses of this 
Library were settled in darpatnt with my son Hara 
Mohan Mukherjee on a selamiof Rs: 5,000. In order 
to discharge the liability of sadar rent of the mahals 
Govt. loan papers were purchased with the. selami and 
kept in the custody of the said Hara Mohan Mukherjee, 
upon his demise the said Govt. loan papers shall now 
remain with Rash Behari Mukherji according to the 
provisions specified above, but except for discharging 
the liability of the rent of the aforesaid mahals he shall 
have no power to sell or make a gift of the said loan 
papers for any other reason. 

Paragraph 15.—The members of the committee shall 
have no right to the rooms on the upper floor and the 
lower floor®of the Library ; my grandson Rash Behari 
Mukherjee shall have the right to these rooms but he 
shall haveno power to sell them. The pucca kitchen, 
the stable and the rooms, for the durwans on the 
northern and southern side of the building are set apart 
for the residence of the servants of the Library and the 
servants of the baitakkhana on the floor above the 
Library. Rash Behari Mukherji or his representative 
shall meet from the Library funds the costs of repair- 
ing these rooms. The flower garden on the eastern side 
of the Library shall be under the management of the 
committee. The expenses on account of the garden 
and on account'of the repairs of the Library rooms shall 
be met from the Library funds. feces 

Paragraph 16.—Nobody shall have any objection if 
any of my heirs or their families organize dances, 
amusements, music, etc., in connection with any 
marriage ceremony or sradh ceremony or puja, etc., or 
hold any conference in the rooms on the floor above the 
Library. Everybody shall have equal” right to hold 
these functions.” : g 

Babw Joy Kissen died in 1888. Rash 
Behari died in the year 1921 leaving no male 
issue. Shib Narayan died in the year 1923, 
defendant No. 1 is his eldest son. On June 
14, 1928, defendant No. 1 executeda lease in 
favour of defendant No. 2, the son of Peary 
Mohan Mukherjee, of the entire land and the 
building for a term of 15 years. The mate- 
rial portion of this lease is this : f h 

“Accordińg to the provisions contained in the will 
of late Joy Krishna Babu I am “the sixteen annas owner, 
ofthe Library building ; only the Public Library is to 
occupy the middle floor of the said building and the 
servants of the Library are to put up in some portions 
ofPhe out-houses. It is provided in the will that the 
repairing expenses of the out-houses and the middle floor 
would be met from the funds of the Library. After 
causing estimates to be prepared by competent engineers 
and contractors I find that a thorough repair of that 
building, will cost ' Rs. °20,000 or Rs. 25,000. 16 being 
extremely inconvenient in-my present circumstances to 
maintain that building by incurring such a large 
expense, I could not do the same up till now. . Now, as 
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you have agreed to gjve a thorough repair to that build- 
ing at your own expense, 1 execute this document and 
agree and promise as: follows : Igrant youa rent free 
ijara settlement of the property described in the sche- 
dules, including the land underneath, building? com- 
pound, .out-houses and allrights and interest for a, terme 


T 
Timan ‘according to the provisions of the will of Joy 
Krishna Babu are included in this lease......... The sum 


having been determined at present, I fix the same ap- 
proximately at Rs. 25,000 (twenty-five thousand ru ees), 
for the stamp of this instrument. Be it expressed that 
even if your.costs for repairs or ‘addition’, ‘alteration’ 
and ‘fittings connection’ ete., exceed or fall short’ of 
Rs. 25,000 (twenty-five thousand rupees), the term of 
this lease shall not bemore or less than 15 years and in 
the event of your desiring to purchase this property 


Within the term of this lease and serving me with notice, 
I shall remain bound by the covenant to execute in your 
favour a kobala for out and out sale and free from in- 
cumbrances on receipt of a consideration of thirty-five 
thousand rupees. Be it further expressed that your 
total costs of repairs, ‘addition, alteration® and indis- 
pened necessary fittings connection’ etc., must not 

e less than twenty thousand rupees............ Excluding 
from the said property the right of possession and 
enjoyment by the Uttarpara Public Library under the 
terms of the will executed on J uly 11, 1879 by the late 
Joy Krishna Mukherjee the rest of the property is the 
subject-matter of this instrument.” 


_ On July 30, 1931, the present suit was 
instituted by the three -grandsons of Peary 
‘Mohan and six other residents of Uttarpara 
in the Court of the District Judge of Hooghly 
under s. 92, Civil P. C., with the sanction of 
the Collector of Hooghly. The allegations 
in. the plaint, so far as they are material 
for the purposes of this appeal, are these: 
Babu Joy Krishna Mukherjee dedicated to 
the Uttapara Puplic Library the properties 
mentioned in Sch. ‘C’ to the plaint, viz: (1) 
In the ground floor of the main building; 
big hall and the room to the west thereof, 
five rooms in the north and the south, small 
circular room at the north-western corner 
together with one storeyed verandahs on 
the south and the east and staircases leading 
to the ground floor on the east and the west : 
(2) out-houses on the north and south of the 
main building ; (3) vacant land known as 
Phulbagan (flower garden measuring about 
one and half bighas, to the east of the said 
building ; (4) wall and masonry ghat on the 
bank of the Ganges. ` e 


He.confirmed the said arrangement by 
the.provisions made in cls. 12, 13, 14 and 15 
of his last.-will. The persons named and 
described at the end of pafa. 12 of the said: 
will, viz., Rash. Behari Mukherjee and Shib 
Narayan Mukherjee, were but trustees, and 
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at present defendant No.1 is but a trustee 
holding these rooms, the flower garden.and 
out-houses in-trust and for the use and bene- 
fit of the Uttarpara Public Library. The said 
library is now in charge of ‘the committee 
appointed in pursuance -of cl. 13 of the said 
will and the principal and the pro forma 
defendants (defendants Nos. 1 to%) are all 
members of the said committee. Defendant 
No. lis the president of the said committee. 
Under the terms of the will the members 
ofthe committee of management have been 
constituted trustees of the library and they 
are holding the properties of the said library 
including the properties described in Sch. Q 
in trust for the library. The bathing ghat 
to the east of the flower garden appertains 
to the trust estate having been constructed 
from the said library funds. Defendant 
No. 1 taking advantage of his position of the 
trustee of the said premises on behalf of the 
said library and asserting his personal right 
to the entire premises including the flower 
garden and the bathing ghat has leased out 
the said premises with the underlying and 
adjoining . lands including the aforesaid 
flower garden and the bathing. ghat to 
defendant No.2 fora term of 15 years by 
a patta dated June 14, 1928. There was 
absolutely no necessity for the said lease for 
the repair of the library rooms and out- 
houses, etc., as sufficient provision has been 
made therefor in the aforesaid will. The 
said ijara is-null and void and not at all 
operative with regard to the library rooms, 
out-houses, flower garden.and bathing ghat 
which appertain to the trust estate of the 
Uttarpara Public Library. A cloud has been 
thrown upon the rights of the Uttarpara 
Public Library by the recitals in the said 
tjara lease. It has therefore become neces- 
sary in the interests of the Library to remove 
this cloud by the institution of a suit for 
declaration of the rights of the Uttarpara 
Public Library as conferred by the will on 
a proper construction thereof and also for 
the removal of defendants Nos. ] and 2 from 
their offices as members of the committee. 
Prayers of the plaintiff in the plaint, so 
far as they are relevant for the: purposes of 
the present appeal, are:(a) A declaration 
that the properties described in Sch. C to this 
plaint including the flower gardengie the 
east of the library rooms’ and:the bathing’ 
ghat to the west of the flower garden apper- 
tain to trust estate created in favour of the 
Uttarpara Public Library and'that the trust 
properties capnot be alienated by defendant’ 
No.1 (b) A declaration that the lease exe- 
cuted in favour of .defendant No. 2- by -de.. 


J9417: 


fendant No. 1 on June 14, 1928, is null: and 
void regarding the “properties described in 
‘Sch. C including the said flower garden. 
(0) Removal of defendants Nos. 1 and 2 from 
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ing inter alia that they have come'to know on 

the inspection of the accoun? books, minute 


, books ete., of the library several instanees of 


mi8ntanagement. Sixteen. instances were 


-their office as members of the managing” specified in this petition out of . whieh the 


committee of the Uttarpara Public Library. 
(d) Appointment of members.of the com- 
mittee of management in their place. On 
September 2, 1931, defendant No.4 fileda 
written statement supporting the plaintiffs. 
On October 6, 1931, defendant No. 2 resign- 
ed kis membership of the managing committee 
of the library. Santanu Banerjee (son of the 
daughter of Rash Behary) was appointed in 
his place as a member of the committee by 
the other members of the managing com- 
mittee. 

On December 2, 1931, defendant No. 2 
filed his written statement stating inter 
alia (1), that he has ceased to be one of the 
alleged. trustees mentioned in the plaint and 
as such he is liable to be dismissed from the 
category of the defendants ; (2) that he has 
been advised to state that no valid trust has. 
been created by the will of Joy- Kissen in 
favour of Uttarpara Public Library ; (3) that 
one of the ground floor rooms of the premi- 
ses were permitted to be used by the local 
people by the leave and license of Joy 
Kissen Mukherjee and his successors-in- 
interest as a reading room; (4) that the 
plaintiffs have got no right to use any por- 
tion of the said building by virtue of any 
right accruing to them or any of them on 
the basis of the alleged trust; (5) that the 
ijara lease in his favour is not null and 
void ; (6) that with the knowledge, consent 
and acquiescence of the plaintiffs he has 
exercised his tenancy right with regard’ to 
the said premises and has caused thorough 
repairs to be done to the said building at a 
cost of over Rs. 50,000 as the said building 
was prior to such repaits in an utter state 
of disrepair and in a tottering condition ; (7). 
that he has not committed any breach of 
trust. < 
- On December 17, 1931, defendant No. 3 
filed.a written statement supporting the 
plaintiffs. On January 4, 1932, defendant 
No. 1 filed his-written statement. His defence 
is in substance the same as that of defendant 
No. 2. On the same day defendants Nos. 5 
and-@filed their written statement. They 
state inter alia that they do not admit the 
validity -or otherwise of the trust in favour 
of the Uttarpara Public Library, but they 
leave the determination of such question 
entirely to the Court. On November 17, 1932, 
plaintiffs filed an application before the’ Dis- 
trict Judge for amendment of the’ plaint stat- 


following only were pressed by the plaintiffs 
against defendant No. Pin this Court*: 


(a) That though properties “mentioned in 
Sch. C of the plaint appertain to the trust 
estate defendant No. 1 asserted hise personal 
right to them; (b). that the parcel of land 
lying to the west ofthe railifigs of the com- 
pound of the building and measuring 4 
chittacks 10 sq. inches appertains to the trust 
estate of the Uttarpara Public Library and 
fetched an annual income of Rs. 150. De- 
fendant No. 2 has evicted the tenants and has 
caused a loss to the trust estate. Defend- 
ant No. 1 acquiesced in it; (c) that the 
northern and southern out-houses appertain- 
ing to the trust estate used to be let out by 
the said committee at a monthly rent of 
Rs. 7. The contractors engaged by defend- 
ant No. 2 have evicted the tenants without 
any protest from defendant No. 1; (d) that 
defendant No. 1 was a party to the appoint- 
ment of Santanu in place of defendant No, 
2 asa member of the committee in contra-. 
vention of the terms and provisions of Joy 
Kissen’s will and there is no one onthe com- 
mittee at present representing the family of 
Peary Mohan Mukherjee, second son of the 
donor. f 

This petition was allowed and the plaint 
was amended. Santanu was added as 
defendant No. 7 in this suit. A prayer for 
declaration that his election was illegal and 
void wasadded. Schedule O of the plaint was 
amended by including in it the strip of land 
measuring 4 chittacks 10 sq. inches on the 
Grand Trunk Road outside the compound 
railings on the west. On January 8, 1934, 
defendant No. 1 filed an additional written 
statement stating inter alia : 


(1) That the 4 chittacks of land -to the 
west of the railings never belonged to the 
testator. It was not given to the library. (2) 
That the northern and southern out-houses 
were allowed to be used by the library ser-- 
vants under the terms of the will though not 
exclusive but jointly with the servants of the 
malik of the house. The northern out-houses- 
were never let out and the letting out itself. 
is an unauthorized act. “When the repairs 
of the whole house including’ the’ library- 
portion was taken up it was necessary -that 
some of the contrdctor’s men should - remain 
on.the spot, so’they wére allowed: to- occúpy 
the southern out-houses: (3): That the ap-- 
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pointment of defendant No. 7 as a member of 
the committee în place of defendant No. 2 


is not in contravention of the terms and pro- . 


visiens of the will. 
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memorandum of cross-objections in this Court. 
The contention of the plaintiffs is that defen- 
dant No. 1 committed breach of trust by 
asserting his personal right in the properties 


On January 8, 1934, defendant No.7 filed e® mentioned in Sch. C of the plaint in the lease 


his written statement stating that he has 
been validly appoitited according to the 
terms of the wjll of Joy Kissen amd that he 
cannot be removed under the present suit 
unfer s. 92 as he.was not concerned with’ 
any of thé acts alleged in the plaint or in the 
amending petition which have been done 
prior to his appointment. The suit was dis- 
missed by the District Judge on October 6, 
1934. Hence this appeal by the plaintiffs. 
Defendants Nos. 1 and 2 have also filed cross- 
objections against certain findings of the 
District Judge. Plaintiffs in this suit pray 
for a declaration .that the properties men- 
tioned in Sch. C to the plaint appertain to 
the trust estate executed in favour of the 
Uttarpara Public Library and that the elec- 
tion of defendant No. 7 asa member of the 
committee is illegal and void. The conten- 
tion of defendants Nos. 1 and 2 is that such 


declaration cannot be given under s. 92, 


Givil P. C. Mere declarations are outside 
the scope of s. 92 of the Code. But where 
reliefs contemplated’ by the section are 
claimed and such reliefs cannot be granted 
without the determination of the question 
whether a public trust exists or whether a 
particular property appertains toa public 
trust the Court in a suit under s. 92 can 
determine the question whether a public 
trust exists ora particular property apper- 
tains to such public trust. A suit fora mere 
declaration that a trustee has not -been 
validly appointed may be outside the scope 
of s. 92. But in a suit under s. 92 the 
Court has to determine whether a trustee has 
been validly appointed or not if determina- 
tion of such a question is necessary for giving 
reliefs claimed in the suit which properly 
come under that section. That the library is’ 
a trust for a public purpose of a charitable 
nature within the meaning of s. 92, Civil 
P. C., is not disputed in this case. It is also 
an admitted fact. that the defendants are 
trustees of this publje trust within the mean- 
ing of this section. : f 

In the trial Court plaintiffs prayed for the 
removal of all. the defendants on various 
grounds. Inthis Court they abandoned thelr 
prayer for removal of defendants other than. 
defendant No: 1,and pressed for the removal 
of only defendant No. 1 on the four grounds 
mentioned above, and also on an additional. 
ground, viz., that he denied the trust alto- 
gether in his written statement and_in his 


executed by him in favour of defendant No. 2 
on June 14, 1928. There is no substance in 
this charge. The lease by defendant No. 1 
expressly excludes from the lease the right of. 
possession and enjoyment by the library 
under the terms of Joy Kissen’s will of 1879. 
The case of the plaintiffs in this Court iséhat 
the parcel of land lying to the west of the 
tailings of the compound of the building ap- 
pertains to the trust estate of the Uttarpara 
Public Library and that defendant No. J 
committed breach of trust by his acquies- 
cence in the eviction by defendant No. 2 of 
the tenants who were occupying certain shops 
on this strip of land constructed out of the 
library fund and were paying Rs. 150 an- 
nually as rent to the library. The District 
Judge has found that this narrow strip of 
land does not fall within the boundaries of 
the 3 bighas 2 cottas of land, mentioned in 
al. 12 of Joy Kissen’s will. He has further 
found thet the library has no right to this 
strip of land. Plaintiffs’ contention in this 
appeal with regard to this 4 chittaks of land 
is this. It falls within the boundaries of the 
3 bighas 2 cottas of land. 

After Babu Joy Kissen’s death in the year 
1888, the committee of the library built cer- 
tain structures on this strip of land from the 
library fund with the approval and consent 
of Babu Rash Behari Mukherjee. These 
structures were let out as shops and the rent 


-realized from the tenants thereof was utilized 


for the purposes of the library with the con- 
sent of Babu Rash Behari and his successors- 
in-interest till the year 1931. This narrow 
strip of land, therefore, has become a part 
of the library properties either by a grant 


from Rash Behari Mukherji or his successors- 


in-interest or by adverse possession for more 
than 12 years. Plaintiffs’ case in the plaint 
is that the properties mentioned in Sch. C to 
the plaint were dedicated to the library by 
Babu Joy Kissen. This strip of land was not 
included in this schedule when the plaint 
was filed. It was included in this schedule 
when the plaint was amended on the basis of 
the petition filed by the plaintiffs on Novem- 
ber 17, 1932. This.case was abendched by 
the plaintiffs in this Court. Plafntifis’ case 
in this Court, viz., that this marrow strip of 
land has become a part of the library proper- 
ties either. by grant, from Rash Behari, and 
his successors-in-interest or. by adverse pos- 
session for more than.12 years is a new case 
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and I cannot allow them to make this case 
at this stage as it involves questions of fact. 

In this view of the matter, the decision on 
the question whether this strip of land falls 
within the boundaries of the premises ine 
question is wholly unnecessary „for the dis- 
posal of this suit. The finding of the Dis- 
trict Judge on this question is, therefore, set 
aside and the question is left*open. The 
shops on this strip of land were certain sheds 
which were attached to the compound wall. 
They were removed with the consent of all 
the members of the managing committee 
when defendant No 2 effected thorough re- 
pairs of all the buildings and the compound 
walls in pursuance of the terms of the lease 
granted to him by defendant No. 1 in "1928 to 
1931. Defendant No. 1 alone, therefore, can- 
not be held responsible for the removal of 
these shops. Plaintiffs have abandoned in 
this Court. their prayer of removal of the 
other members of the managing committee 
on this ground. It is not disputed in this case 
that the library rooms have been thoroughly 
repaired at the expense of defendant No. 2. 
If the eviction of the tenants on this strip of 
land is not an act of breach of trust on the 
part of the other members of the managing 
committee it is difficult to see how it can be 
treated as a breach of trust on the part of 
defendant No. 1. Further, plaintiffs have 
failed in this case to substantiate their case 
in the plaint that this strip of land was de- 
dicated to the library by Joy Kissen. De- 
fendant No. 1 is not, therefore, liable to be 
removed on this ground. 

The next charge urged against defendant 
No. lin this Court is that hé acquiesced in 
the eviction by the contractors engaged by 
defendant No. 2 forthe repair of the build- 
ings of the tenants who had been occupying 
the southern out-houses. appertaining to the 
trust estate and paying a monthly rent of 
Rs.7 to the library. By the will of Joy, 
Kissen all the out-houses were set apart for 
the residence of the servants of the baitak- 
khana and the library. Rash Behari and his 
successors-in-interest were directed to repair 
these out-houses out of the library fund. ‘The 
library had not sufficient funds for repairing 
the library rooms or the out-houses. The 
contractors employed by defendant No. 2 
requixgd the southern out-houses for stor- 
ing thé materials for repair. The com- 
mittee were, therefore, justified in allowing 
the contractors to occupy the southern out- 
houses. - The plaintiffs have not pressed this 
charge against other memberssof the manag- 
ing committee. In these: circumstances I hold, 
that defendant No. 1 is not liable to be re- 
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moved on this ground. . Mexe assertion in a. 
suit under's. 92, Civil P. C., by a trustee that 
trust properties are private properties is not 
by itself a sufficient ground for his removal. 
If he committed any breach of tryst-before 
the suit, his conduct in the course of the 
suit isan important element to be taken into 
consideratéon in deciding whether the breach. 
should be condoned and he should be allowed. 
to retain the office. š j 

The provisions of doy Kissen’s Will relat- 
ing to the property have not been construed. 
by any Court before. There is a statement 
in Joy Kissen’s will that according to pre- 
vious arrangement Hara Mohan had become: 
the malik of the lands and buildings and after 
his death Rash Behari and his successors. 
had acquired certain rights of ownership in. 
the said land and buildings. Plaintiffs in. 
their plaint stated that Babu Joy Kissen 
Mukherjee dedicated to the library the pro-. 
perties mentioned in Sch. C of the plaint and 
that he confirmed the said arrangement by 
his last will. The properties were mortgaged 
by Rash Behari on the footing that they 


were his absolute properties. On the basis of ` 


this mortgage the properties were sold and. 
purchased by one Pramila Sundari Devi. 
On June 17, 1928, defendant No. 1 had to. 
take a conveyance of this property from Pra-. 
mila for a consideration of Rs. 2,000 appa- 
rently to put an end to the dispute. The 
rights of Rash Behari and his successors-in- 
interest to this property were not judicially: 
determined ' before this litigation. Plaintiffs. 
themselves have prayed for construction of 
the provisions of Joy Kissen’s will relating: 
to this property in the suit. Defendant No. L 
did not seriously dispute in the trial Court 
that the library had the right to use certain. 


rooms in the ground floor ‘and that its serv~.: ` 


ants had the right to reside in the owt-houses. 
along with the servants of the battakkhana. 
In this Court, the learned Advocate for: 
defendant No. 1 did not challenge the find-. 
ing of the District Judge that those rooms in 
the ground floor were dedicated to the use of 
the library and that the servants of the- 
library have right to reside in the out-houses 
jointly with the servants of the baitakkhana. 
The construction of the provisions of the will. 


` relating to the flower garden is not free 


from difficulty. There are no express words 


if the will ‘stating that the library would. 
have the right to enjoy the amenities of this- 


garden. In the absence of any express words. 
it is not unnatural that doubts would arise- 


regarding the right of the library to this | 


garden. 
. Plaintiffs’ contention is that the testator 
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intended that the amenities of the flower 
garden would be enjoyed only by the library 
° and this intention is implied in the last 
portion of para. 15 of Joy Kissen’s will. “The 
case of defendant No: 1 is that the testator’s 
intention was that the amenities of the 
garden “would be eñjoyed only by Rash 
Behari and the other donees mestioned in 
‘cl. J2 of the will. A trust is created when 
the author of the trust indicates with rea- 
‘sonable certainty by amy words or acts (a) 
an intention on bis part to create that trust, 
(b) the purpose of the trust, (c) the bene- 
ficiary and (d) the trust property: see s. 6, 
‘Trust Act, Parma Nand v. Nihal Chand 
(1), at pp. 261-262. The Court has no power 
ito give effect toa hypothetical intention by 
‘supplying lacune in the willand thereby 
making a new will for the testator. The 
‘Court cannot speculate as to what the testa- 
tor may suppose to have intended to write. 
The only intention of the testator which the 
‘Court can carry out are intentions either ex- 


pressly or impliedly expressed *in the 
will. No indication of intention is suff- 
cient to induce the Court to hold that 


a certain bequest has been made, un- 
less, as a matter of fact, the bequest is 
made either expressly or by necessary im- 
plication in the will. Necessary implication 
‘does not mean natural necessity but so strong 
a possibility of intention, that a contrary 
intention cannot be supposed: Williamson 
w. Adam (2). This definition has been sim- 
plified by James, L. J. in Crook v. Hill (3), 


thus : 

“The question then resolves itself into this: whe- 
ther, having regard to the language of this will, guard- 
ing ourselves scrupulously against indulging in con- 
jecture, or in an attempt to do what we think the tes- 
tator would have done if he had been better informed 
-or better advised, but taking into consideration the 
whole of the will, and the whole of the surrounding 
‘circumstances at the time the will was made, which are 
legitimately to be brought in for the purpose of explain- 
ing his expressions though not for the purpose of alter- 
ing or adding to them, there is in this case so strong a 
probability of intention to include, or not to exclude 
the children in question, as that. a contrary inten- 
tion cannot be supposed.”’ : 

By cl. 15 of the will the flower garden 
has been placed under the control or manage- 
ment of the managing committee of the 
library and they have been directed to 
maintain it out of the library fund. What is 

(1) 65T A 252 (261-262); 175 Ind. Cas. 459; AIR 
1938 P C 195; IL R (1938) Lah. 453; 32 SLR 821; 
1938 O L R 309; 1938 AL R 502; 4 BR 675;11 RPC 
6, 42 C W N 1013; 48 L W 62; 1938 O W N 693; 67 
OL J 540;(1938) 2 ML J 228 40 P LR 829; (1938) 
M W N 885; 19 P L T 712; (1938), A L J 799; 40 Bom, 
L R 907 (P C). . 

(2) (1812) 1 Ves. & B 422.. 

(3) (1871) 6 Ch. 311. 
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the implication of these provisions?) The 
repairs of the library rooms and of the 
out-houses inwhich the library has some 
interest are to be effecied out of the library 

-“fund. The flower garden adjoins the library 
rooms. Atthe same time, the baitakkhana 
is above the library rooms and although the 
out-houses are to be repaired out of the lib- 
rary fund, ‘tthe servants of the baitakkhanw 
have the right to reside in them jointly 
with the servants of the library. It can be 
therefore, said with reasonable certainty that 
the intention of the testator was that only 
the amenities of the flower garden would be 
enjoyed by the library as wellas by Rash 
Behary and the other donees mentioned in 
cl. 12 of the will as a contrary intention can- 
not be reasonably supposed. Plaintiffs’ con- 
tention is that the wall and the masonry 
ghat on the bank of the Ganges were dedi- 
cated to the library of Joy Kissen. Defend- 
ant No. 1 denies this. There is nothing in 
the will of Joy Kissen to show that the 
wall and the ghat were dedicated either 
expressly or by necessary implication. The 
mere fact that some steps of the masonry 
ghat andthe wall were constructed out of 
the library fund by the library committee 
long after Joy Kissen’s death is irrelevant 
to the question whether Joy Kissen intended 
to dedicate the wall and the ghat to the 
library. 

The question whether defendant No. 7 
has been validly appointed asa member of 
the managing committee of the library in 
place of defendant No. 2 arises for decision 
in this suit as the plaintiffs’ allegation in this 
suit is that defendant No.1 wasa party to 
the election of defendant No. Tin place of. 
defendant No. 2in contravention of the direc- 
tions given in -Joy Kissen’s will. 

The direction of the testator in para. 13 
of the willis that the eldest male heir of 
each of his sons and their heirs shall be a 
member of the committee. He had three 
sons: Hara Mohan, Peary Mohan and Raj 
Mohan. At least three members of the 
committee, therefore, must be the three eldest 
male heirs of each of his sons and their 
heirs. Defendant No.1 represents Hara 
Mohan’sbranch. Defendant No. 3 repre- 
sents Raj Mohan’s branch. Defendant No. 2 
represented Peary Mohan’s branch. „After 
his resignation there is no representative 
-of Peary Mohan’s branch in the %ommittee 
as defendant No. 7 is not a representative 
of Peary Mohan’s branch. In the vacancy’ 
caused by the resignation of defendant No. 2, 
the committee should have appointed some- 
body from Peary Mohan’s branch in accord- 
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ance with the dirfecbions of the testator. The 

appointment of defendant- No. 7 in place 

of defendant No. 2 is, therefore, invalid. But 

as: this appointment was made by all the, 

members of the committee and as the plaint- e 
iffs have abandoned this prayay for remo- 
val of the other members of the committee 
on this gfoundI am not prepared to remove 
defendant No.1 on this ground. For the 
Teasons given above, I hold that defendant 
No. lis not liable to be removed from his 
offige as a. member of the committee. 

There was a dispute between the parties 
as to whether the 3 bighas 2 cottas of land 
with the buildings thereon and-the four 
chittaks of land to the east of the Grand 
Trunk Road will revert on the death of 
defendant No. Lto Joy Kissen’s estate abso- 
lutely. {The District Judge has held that 
this property will revert after the death of 
defendant No.-1 to Joy Kissen’s estate abso- 
lutely. Defendants Nos. 1 and 2 have assail- 
ed this finding of the District Judge in their 
cross-objections. The decision on this ques- 
tion is not necessary for the disposal of this 
suit. The finding of the District: Judge om 
this point is therefore set aside and the 
question is left open. The appellants and 
the respondents did not urge before us the 
-other grounds taken in the memorandum of 
appeal and the cross-objections filed by 
them respectively in this Court. The result, 
therefore, is that the appeal and the cross- 
objections are allowed in part. The judg- 
ment and decree of the trial Judge are 
modified in the manner indicated above. 
Defendants Nos. 1 and 3. to 6 are. directed 
to appoint a person in place of defendant 
No, 2 as a member of the managing com- 
mittee of the library-keeping in view the 
provisions contained in para. 13 of Joy 
Kissen’s last will. In view of the facts and 
circumstances of this case we direct the par- 
ties to bear their own costs in this Court. 

Narsing Rau, J.—I agree and would like 
to add afew words. The case concerns the 
Uttarpara Public Library, an endowment 
famous in Bengal and mentioned even in the 
- Encyclopedia Britannica, which describes 
. Uttarpara as 

“famous for the public library founded and endowed 
by Jai Krishna Mukherji, which is specially rich in 
books on local topography. (Edn. 11: See under 
Uttarpara),”’ - 


It appearsefrom Ex. 245 that the foùûnder 

conceived :the idea of such a library-as early 

. as 1854 and . actually established it in 1859, 

- constructing a magnificent building for the 

purpose on the bank: :of the Hooghly and 

spending’ more ‘than a lakh of rupées on 
books. i : er, td a 
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` By certain provisions 6f; his last’ will’ 


dated July 11, 1879 he set apart for the use 
of the library the greater ‘part of the ground 
fidor’ of this two storeyed building; some out- 
houses and also, it ig contended by the’ 
plaintiffs, “a flower garden on the,eastern 
side of the library.” The main controversy 
in this appeal is, or at any rate, during most 
of the argument was, with regard to ¢he 
flower garden. According to the plaintiffs 
appellants it is part of the trust property 
set apart for the use of thedibrary; accord- 
ing to defendants Nos. 1 and 3 (who are 
amongst the respondents) it is not part of 
the trust property. Itis ‘notin dispute that 
the flower garden existed at the date of the 
will and continued to exist until about 1905, 
but the flowers have long since disappeared 
and what now remains is two grass plots with 
a passage in the middle leading down to 
the river. The relevant provisions of the 
will are contained in paras. 12, 13, 14 and 
15. Paragraph 12 of the will, after refer- 
ring to the two storeyed building, goes on 
to say (as translated in the District J udge’s 
judgment) : i 

“The public library rooms having been located on 
the ground floor of this builing and the baitak- 
khana having been located on the floor above, books 
are collected on the ground floor and newspapers 
and books, eté., are purchased from time to time 
and they are being read and used and shall be read 


an used by the general public according to special 
rules.” 


Then. comes a somewhat obscure and 
controversial provision which, according to 
one reading, gives the ownership of the land 
and the building to the testator's grandson 
Rash Benari Mukherjee and his heirs or 
successors; but it is provided that none of 
them shall have the right to remove the 
public library from the ground floor. Para. 
graph ‘13 provides that although the afore- 
said grandson and his heirs or successors 
shall be the owners of the land and the 
building (the precise translation of this part 
of the paragraph is also disputed), certain 
room and verandahs on the ground floor 
are to “appertain” to the public library. 


Then follows a provision as to how the ex- - 


penditùre of the library is to be met. The 
testator then goes on to Say that the library 
is to be administered by a committee of not 
more than six members including the eldest 
male heir in the line of each of the testa- 
tor’s sons. (of whom there were three). 
Paragraph 14 describes the property out of 


‘whose income the expenditure of the library 


is tobe met: Paragraph 15 is in the follow- 
ing térms (as translated in the District 
Judge’s judgment) : A eat 


ee 


The members of the committee shall have no 
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right to the-roomg òn the upper floor and the lower 
floor .of the library; my grandson Wash- Behari 
Mukherjee ‘shall have the right to these rooms but 
he shall have no power to sell them. The pucca kjt- 
chen, the stable and the rooms for the durwans on 
the northera and southern side of the building are 
set apart for the residence of the servants of the 
library antl the servants ef the bitakkhana on the 
floor above the library. Rash Behari Mukherjee or 
his representative*shall meet from the lbrary funds 
the gost of repairing these rooms. The flower garden 
on the eastern side of. the library shall. be. under 
the managefftent of the committee. The expenses 
on ‘account of the garden and on account of the repairs 
of the library rooms shall be met from the library 
funds.” : 

The Bengali word translated above as 
“management” is “kdrtritwa”; itis said on 
behalf of the plaintiffs-appellants that -a 
better rendering would be “control.” It 
will thus be. seen that the testator in ex- 
press terms placed the flower garden under 
the control or management of the commit- 
tee. It is common ground.that the mem- 
bers of the committee are the. trustees of 
the public library in the sense that the use 
of the ground floor rooms and vérandahs 
vests in them for the benefit of the library, 
so that the position is that the flower garden 
has by the terms of the will been placed 
under the control or management of the 
trustees of the library. The question is 
whether it can be said to be part of the 
trust property. The main contention on 
behalf of defendants Nos. 1 and 2, who are 
amongst the rerpondents in this appeal, is 
that the flower garden finds no place’ in 
para. 13 of the will, which describes the pro- 
perty “appertaining” to the public library. 
Accordingly, it issaid the garden must be 
held not to “appertain” to the library. Further 
it is said, by virtue of the opening sentence 
of para. 13 of the will, the ownership of the 
land vests in the testator’s grandson and 
his heirs. The result is that the ownership 
of the garden, unlike that of the property 
appropriated to the library under para. 13, 
vests in them without any subtraction as to 
use, and the garden cannot therefore form 
part of the trust property. So 

Tomy mind this argument is unconvinc- 
ing. The most thát can be inferred from 
the non-mention of the garden in para. 13 
of the ‘will, is that it does not appertain 
exclusively to the library, as do the ground 
floor rooms and verandahs mentioned in 
that paragraph; but it does not follow that 
the garden does not appertain jointly to the 


‘library and the batthakkhana. It is easy, 


and may often be necessary, to partition a 
building by floors and allocate one soor to 
one purpose and another floor to another 
purpose. This is what the testator has done 
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in para. 13 of the will. But it is neither 
necessary nor convenient to make a corres- 
ponding partition ofa garden-in the com- 
pound of the building. It is therefore, not 


* surprising that the testator did not attempt 


any such thing in-the- case of the flower 
garden. The natural presumption. is that a 
garden in the compound of a building is 
intended for the benefit of all the occupants 
of the building, unless there are words al- 
locating the whole of it to the occupants of 
some particular floor. There are no such 
words in the will and we are therefore, en- 
titled to infer that the garden appertains 
‘both to the library and to the baithakkhana. 
There are several circumstancesin the pre- 
sent case which support this view and whic 

show that the library was not intended by 
the testator to be excluded from the ameni- 
ties of the garden. Inthe first place it is 
obvious that when a garden in the compound 
of a public library is placed under the con- 
trol or management of the library commit- 
-tee, that in itself is an indication of the 
founder's intention thatthe garden must be 
managed primarily for the benefit of the 
library. It would be contrary to all reason 
to suppose that after endowing a library of 
great distinction in an imposing building on 
one of the finest sites available in the locali- 
ty, the founder, when he came to dispose 
of the garden immediately. adjoining the 
building, disposed of it for the . exclusive 


-benefit of somebody else, notwithstanding 
-the fact that he has expressly given the con- 


trol or management of the garden to the 
library committee. A man who has not 


‘spared expense or effort in providing various 


special amenities can hardly have intended 
to exclude the library from the ordinary 
amenities-of a garden. In the next place it 
is significant that the testator has expressly 


- directed that the expenses of the manage- 


ment of the garden must be met from the 
library fund. Inthe third place, when we 


- look to the actual use that has been made 
-of the garden and its site, we find that the 


evidence is all one way, namely in favour 
of the library. It has already been mention- 
ed that the flower garden has, for some 
reason or other, been allowed to disappear; 
on several occasions since its disappearance 


‘the site has been allowed to be. used for 


other purposes. On two or tkree Sccasions, 
the committee went so far in their vandalism 


_ as to let it, out to circuses andthe like, but 


at no time have they ventured to appro- 


' priate the income arising from such use to 


any purpose save that of the library fund. 
Yet another piece of evidence is furnished 


1941: 
by Ex. M (1), a lease granted by the founder 
in 1862 in which the western boundary. of 


the land leased is described as “the land of 
the flower garden appertaining -to the 


library.” This was of course many years" 


before his will of 1879; but no. particular 
reason can be discovered for any change 
of intention on his part and as already 
-pointed out, the indications are all the other 
way. ; aay ao 
In view of all these circumstances,. the 
conclusion seems irresistible that the garden 
was intended by the testator to appertain ab 
least in part to the library and to my mind 
this intention “has been indicated with 
. ereasonable certainty (to use the language of 
s.6, Trusts Act) in the provisions of the 
will; The garden must therefore to that 
éxtent be regarded as part of the trust pro- 
perty. Itis clear from the opening sen- 
tence of para. 13 of the will that what ap- 
- pertains to the library in respect of the 
ground floor rooms and verandahs is some- 
‘thing less than the ownership, because 
otherwise there would be no meaning in 
describing the ownership as remaining with 
the testator’s grandson and his heirs or 
successors. What appertains to the public 
library, under para. 13 would therefore, 
appear to be only the use of the ground 
‘floor rooms and verandahs; and in my view, 
. what appertains to the library by the im. 
plications of para. 15 is the joint use of the 
garden, the manner and extent of the use 
being regulated by the library committee in 
. the exercise of the powers of control or 
Management given to that committee by 
the aforesaid para. 15. ‘Towards the con- 
clusion ofthe argument, we were pressed 
by the Advocate for the respondents to leave 
open the question whether the flower garden 
is or isnot part of the trust property. He 
urged that as there was admittedly a trust 
and as there was admittedly some trust pro» 
perty, it was unnecessary in the particular 
circumstances of the present case to decide 
whether the garden is or is not included in 
.the trust property. ae 
‘We cannot however ignore the fact that 
this particular question was-a part of issue 
No. 7 framed by the trial Court. Evidence 
was produced upon it; the District Judge 
has recorded a finding (in the negative) in 
respectof itp and a large part of the argu- 
ment befofe- us was devoted to-it.: More- 
over, we cannot tell what the.findings upon 
the other issues may be, in the event of an 
appeal from the decision `of- bhis Court. - It 
seems to “me therefore that in’ accordance 
with the observations ‘of their Lordships of 
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the Judisial Committée in Tera Kant Baner- 
yee v. Puddomoney Dossee (4), at.p. 488° 
ba gras in Mahomed Sulaiman v. Birendra 
handra Singh (5), we are bound to record 
our opinion in this particular issue as on 
other-important i8sues. - .. 


D. e - Decree modified. 

(4) 10 MI A 476 (488); 5 W R P C 63; 1 Suther $31; 2 
-Sar. 184 (PO). 6 

(5) 50I A 247; 74 Ind. Cas. 906; A I R9922 P C 405; 
50 C 243; 44 M L J 388 32 MLT 115;270WNŅN 749; 
37CL J 561( 0). . 


LAHORE HIGH COURT 
First Appeal No. 376 of 1939 
November 15, 1940 
TEK CHAND AND Din MOHAMMAD, JJ. 

Guru AMARJIT SINGH raoven COURT 
or WARDS, DEPUTY COMMISSIONER, 

J ULLUNDUR—DErenpant—A PPELLANT 

VETSUS 

COMMITTEE or MANAGEMENT ror 
“ GURDWARA THAMJI SAHIB oe 

PANCHVIN PADSHAHI AND GURDWARA 

GANGSAR PANCHVIN PADSHAHI— 

PLAINTIFF AND ANOTHER—DEFENDANT— 
; RESPONDENTS: 
__ Punjab pel Warn Act II of 1903), s. 19— 
Suit against ward for declaration that plaintiff is 
entitled to muafidari rights in lands owned by ward 
\—Rights neither vesting in ward nor under superin- 
tendence of Court of Wards—Notice under s. 19, af 
necessary—Surt under s. 25-A, Sikh Gurdwaras Act 
(VIII of 1925), against ward in respect of- rights in 
property belonging to ward—Entire property under 
superintendence of Court of Wards—Notice under 
s. 19, if essential—Sikh Gurdwaras Act (VIII of 
1925), ss. 8, 10—Power of tribunal under s. 8—Whe- 
ther can adjudicate of right, title and interest of 
Gurdwara in property mentioned in list under s. 7 
(3) of Act. Ki i j 

In a®suit fora declaration that the plaintif is en- 
titled to muafidart rights in land owned by a ward, 
when the muajidari rights do not vest in the ward 


‘nor.are they under the superintendence of the Court 


of Wards, no notice under s. 19, Punjab Court .of 
Wards Act is necessary. 

Where a tribunal declares a well and two cisterns to 
belong to a ward (Guru) subject to certain rights ` 
therein in favour of the public, and subsequently a 
suit. is brought against the ward under s. 25-A, Qur- 
-dwaras Act, in respect-of these rights and the entire 


‘property of the ward is under the superintendence of 


the Court of Wards, a notice under s. 19, Punjab Court 
of Wards Act is necessary. 63 Ind. Cas. 606 0), dis- 
“tinguished, ` g ; 
Under s. 8, Sikh Gurdwaras Act, the tribunal has 
oily. to-determine the nature and character of the 
institution and not to adjudicate upon thé right, title 
or interest of the Gurdwara in the ‘properties men- 
tioned in the consolidated list published under s. 7 (3) 
of the Gurdwaras Act. That is a matter -which hag 
to be decided in proceedings on the petition under 
s. 10. The remarks of the tribunal in its judgment ` 
and “decree under s. 8 regarding the right, title-and 
interest of the Gurdwara in the properties mentioned in 
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‘the consolidated list must “be regarded ase obiter and 
. have, therefore, no legeleffect as against the declara- 
tion of rights as embodied in the decree under s. 10. 
[p. 886; col. 2.] . 
` F.A. frdm the dectee of the Sikh Gur- 
dwaras Tribunal, Lahoze, dated July 12, 1939. 


Messrs. Achhyu Ram and J. Ne Talwar, 


for the Appellant. 
Sardar Harnam Singh, for the Respon- 
dents. o e 


Tek Chand, /—This is an appeal from 
the decree passed by the Sikh Gurdwaras 
Tribunal under s. 35-A, Sikh Gurdwaras Act, 
in favour of the Committee of Managment 
of Gurdwara Thamji Sahib Panchvin Pad- 
shahi and Gurdwara Gangsar at Kartarpur, 
District Jullundur (respondent No. 1) against 
Guru Amarjit Singh through the Court of 

. Wards (appellant) and Hira Singh (respon- 
dent No. 2) for possession of certain pro- 


perties. On September 12, 1926, a petition 
under s. 7, Sikh Gurdwaras Act, was pre- 
sented to the Provincial Govt. by 62 Sikhs 


praying that Gurdwara Gangsar Panchvin 
Padshahi situate at Kartarpur, District Jul- 
lundur, be declared to be a Sikh Gurdwara. 
The petition was accompanied by a list con- 
taining a description of the immovable pro- 
perties, inclusive of the Gurdwara and cer- 
tain muafi rights, which the petitioners 
claimed to belong to the Gurdwara. This 
petition with the accompanying list was 
published in the Punjab. Govt. Gazette, dated 
August 30, 1930, (Notification No. 234/628-G). 
Within ninety days from the date of the 
publication of the notification, a petition 
under s. 8 was presented by Guru Amarjit 
Singh minor through the Court of-Wards, 
claiming that Gurdwara Gangsar was nota 
Sikh Gurdwara. Anothe? petition undér s. 10 
was also presented by the Guru through 
the Court of Wards, denying that the pro- 
perties mentioned in the consolidated list 
belonged to the Gurdwara and alleging that 
they belonged to him. The Provincial Govt., 
in-due course, forwarded the petitions to the 
Sikh Gurdwara’s tribunal. The tribunal first 
tried the petition under s. 8 and, on Janu- 
ary 19, 1934, gave judgment declaring that 
Gurdwara Gangsar was a Sikh Gurdwara as 
defined in the Act. The decree embodying 
the declaration also stated that - 4 

“the said Gurdwara-includes the well with ‘two 
bathing places’ and the room and verandah in which 
Granth Sahib is opened. It does not include- the 
Shivala.”’ X : 

From this decree Gusu Amarjit Singh 
through the Court of Wards appedled to 
this Court, but the appeal was dismissed 
and the decree of the tribunal affirmed on 
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November 28, 1934. The tribunal then took 
up the trial of the petition under-s. 10 and 
on February 28, 1935 it passed a decree in 
favour of Guru Amarjit Singh through the 
Court of Wards, declaring : 


-“(L) That the Gangsar well and its two cisterns and 
the site round about it, 4. e., the whole of the site shown 
on the notificatign plan lying in khasra Nos. 4016 and 
4008 belong to the Guru who has the right to irrigate - 
the Moti Bagh and to fill the Indersar tank with waters 
of the well. At the same time the public have the 
right to bathe in the waters of this well and to wor- 
shipit and to worship atthe Chabutra Kham marlted 
A and room for Granth Sahib marked B on the notifi- 
cation plan ; 

(2) that the Guru is the owner of 17 kanals 15 marlas 
of. land in village Kartarpur and the Gurdwara has 
in it whatever rights may attach to it by virtue of its, . 
being a muafidar ; 2 

(3) that the institution Gangsar has no right, title 
or interest in 6 kanals 14 marlas of land khasra 
No. 4008. ° 

(4) that the muafi in dispute belongs to the insti- 
tation Gangsar subject to the muafi rules of the Govt.; 
an i 

(5) that the land in village Dhesian Kahna belongs 
tothe Guru petitioner and the Gurdwara Gangsar has 
no right, title or interest in ib.” 

- No appeal was preferred to this Court 
against this decree by either party. On Janu- 
ary 12, 1938, the Provincial Govt. issued 
notification No. 12 constituting a statutory 
committee for Gurdwara Gangsar. On 
March 27, 1938, within one year from the 
date of the notification, the committee pre- 
sented a petition before the tribunal under 
s. 25-A of the Act praying that a detree be 
passed in its favour for possession of the 
properties mentioned therein, which, it was 
alleged, had been declared by the tribunal - 
in its previous judgments as belonging to the 
Gurdwara Gangsar. The defendants named 
in the petition were Guru Amarjit Singh 
through the Court of Wards and Hira Singh 
Brahman of Kartarpur. The petition is not 
a very artistically drawn up document and 
ra. 8, which contains the prayer, is very 
vaguely worded. It runsas follows: 

“It is therefore prayed that a decree for possession 
of the property mentioned in para, 3, or any right, 
title or interest therein to which the plaintiff com- 
mittee may be entitled, be passed in favour of the 
plaintiff committee against the defendants with costs.’’ 

In para. 3 of the plaint it had been stated 
that on the petition under s. 10 the tribunal 


had decided on February 28, 1935 : 

“(a) That the public have the right to -bathe in the 
waters of the well and: to worship it and to, worship. 
the Chabutre Kham.marked A and ehe Toom for 
Granth Sahib marked B on the notiffcation plan; 
(b) that the Gurdwara has in it all the rights attach- 
ed to an area of'17 kanals 15 marias of'land in 
khewat No.1, khatauni No: 1219, jamabandi 1921-22 
of Mauza Kartaryur by virtue of its being a muafidar; 
and (e) that.the muaji in, dispute entered in.the Re- 
gister No. 203as given in the notification also belongs 
to the Gurdwara.” 
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At a.subsequent stage of the proceedings 
before the tribunal, the plaintiff committee 
withdrew the prayer in respect of item (c) 
above and the trial proceeded with regard 
to items (a) and (b) only. The claim was 
resisted by Guru Amarjit Singh through 
the Court of Wards substantially on two 
grounds:. (1) that the petition under s. 25-A 

. was not maintainable as no nétice had been 
served on the Court of Wards, at least two 
months before its institution, as required by 
s.e19, Punjab Court of Wards Act, II of 1903; 
and (2) that no decision had been given by 
the tribunal under s. 10 that the property in 

_disdute belonged to the Gurdwara. It was 

_ further averred that the rights which had 
been given to the Gurdwara in the properties 
in dispute were not capable of possession. 

The tribunal, in an interlocutory order, 

assed on June 10, 1938, held that s. 19, 

unjab Court of Wards Act, did not apply 
and that no notice under that section to the 
Court of Wards was necessary. It then pro- 
ceeded to the trial of the petition on the 
merits and, eventually, passed a decree in 
favour of the plaintiff committee for posses- 
sion of (a) the rights ef muafidari in the 
17 kanals 15 marlas of land mentioned in the 
plaint; and (b) of the Gurdwara Gangsar 
which includes the well with two bathing 
places and the room and the verandah in 
which Guru Granth Sahib is opened and 
which is shown on p. 11 of the notification, 
Ex. P-1 (with the exception of the rectangle 
marked as Shivala) subject (1) to the rights 
of ownership `of defendant No. 1 in the site 
and his rights to irrigate the Moti Bagh and 
to fill the Indersar tank with waters of the 
well, (2) to the rights of the public to bathe 
in the waters of the well and to worship it 
and to worship at the Chabutra Kham mark- 
ed A and room for Granth Sahib marked B 
on the notification plan. 

Tt will be noticed that the decree as passed 
by the tribunal goes much beyond the 
prayer in the plaint, which has been repro- 
duced in extenso in an earlier part of the 
judgment. On appeal before us, the findings 
of the tribunal on the question of notice as 
well as onthe merits have been challenged 
and I shall deal with them separately. It 
has already been pointed out that the peti- 
tion under s. 25-A is against Guru Amarjit 
Singh*threugh the Court of Wards. It is 
common “ground that this petition is triable 
as a suit, and if under the law notice is 
necessary for institution of a suit for the 
same. relief against the Court of Wards, it 
would be equally necessary for institution 
of proceedings under s.-25-A. Section 19, 


« 
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Court of Wards Act, lays down that: 


“No suit ‘relating to the person of any ward or to any 
roperty under the superintendence of the Court ofe 
Wards shall be instituted in any Civil or- Revenue 
lourt until the expiration of two months after nobiée in 
writing has been delivered-to, or left at, tHe office of 
the Deputy Commissigner of the district specified in 
the order of assumptione in the notification under 


Achhru Ram, therefore, frankly conceded 
that the objection of want of notice to the 
Court 6f Wards under s. 19 of Act IT of 1903 
was untenable so far as this part of the claim 
is concerned. On the merits also, he admit- 
ted that in proceedings on the petition under 
s. 10, the Gurdwara having been declared to 
be entitled to the rights of muafidari in 17 
kanals 15 marlas of land belonging to the 
Guru, the finding of the tribunal in its judg- 
ment under appeal cannot be assailed. The 
appeal relating to item (b), therefore, fails 
and must be dismissed. 


The position with regard to the claim in 
respect of item (a), however, is different. In 
this item are included the well and the two 
bathing places or cisterns. The tribunal in 
its judgment and decree passed on February 
28, 1985, on the petition under s. 10, had de- 
clared that the well and the cisterns belong- 
ed to the Guru,. that he had the right to 
irrigate the Moti Bagh and to fill the Inder- 
sar tank with waters of the well, and that, at 
the same time, the public had the right to 
bathe in the waters of the well and to wor- 
ship at the Chabutra Kham marked A and 
room for Granth Sahib marked B on the 
notification plan. The, well and the two 
cisterns thus being the property of the Guru, 
subject to certain rights of the public, and 
the entire property of the Guru being, ad- 
ftnittedly, under the superintendence of the 
Court of Wards, there can be no doubt that 
notice under s. 19, Court of Wards Act, was 
necessary before proceedings in a Civil Court 
could be instituted in respect thereto, In 
coming to the contrary conclusion the tribu- 
nal, in the judgment under appeal, clearly 
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misunderstood its’ previous decisien on the 
petition under s. 10 and erroneously assumed 
that thé property in the present suit hag 
been ‘declared to belong to the Gurdwara. 
In its judgment, in the s..10 petition, dated 
February, 28, 1935, the tribunal, after a 
lengthy discussion had definitely found that 

‘the rights of ownership in the well and the firo cisterns 


palon ged. to the Guru subject to the provision that the 
publi¢ had the right to bathe and worship there.” 


The contention of the Sikh worshippers 
that the well and the cisterns were endowed 
property was cléarly and unequivocally re- 
jected. In face of this finding and the ex- 
plicit wording of the decree, dated February 
28. 1935, it is difficult to see how it could be 
said that the well and the cisterns had been 
declared to be the property of the Gurdwara. 
The tribunal, in the judgment under appeal, 
refer to the allegation in the plaint that the 
well and the cisterns belonged to the Gurd- 
wara. But such an allegation cannot change 
the real nature of the claim which is for pos- 
session of the property which had already 
been adjudged to belong to the Guru and is 
at present under the superintendence of the 
Court of Wards. In support ofits conclu- 
sion, reliance was placed by the tribunal 
upon Tara Singh v. Ganda Singh (1), but 
that case has no bearing whatever on the 
facts of the present case. There, the Court 
of Wards, purporting to act under s. 8, Court 
of Wards Act, had wrongfully assumed 
supervision of the property ofa third party, 
in which the ward had ` no share. It was 
held that its action was ultra vires, and the 
person affected thereby could sue without 
giving notice under s 19 to the Deputy Com- 
missioner. In the case before us, the cisterns 
and the well are under the superintendence 
of the Court of Wards, as the property pf the 
ward, and, therefore, s. 19 clearly applies. 
The claim relating to these properties must, 
therefore, fail on this ground alone. 

The decision of the tribunal is equally un- 
tenable on the merits, so far as the well and 
the cisterns are concerned. The decree pass- 
ed by the tribunal in the petition under s. 10, 
the terms of which have been set out in ex. 
tenso above, does not declare that the Gur- 
dwara has any right, title or interest in the 
well and the cisterns. They have been de- 
clared to belong to the Guru, whose owner- 
ship is subject to the right of the “public” t® 
bathe and worship. Obviously, the plaintiff 
committee does not represent the “public,” 
nor does it claim any right on behalf of the 
“public.” Mr. Harnam Singh frankly ad- 
mitted that this was so. He urged, however, 


Q) 2 L 151: 63 Ind. Cas. 606; A I R 1921 Lah. 240; 
81 PL R1921, Se ees 1921 Lah. 240; 
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that the claim of the plaintiff committee was 
not based on the declaration of rights of the 
parties as embodied in the decree of February 
28, 1935, but it was based on the decree; 
dated January 19, 1934, passed on the peti- 
tion under s..68, which had been affirmed by 


the High Court on November 28, 1934, where. 
it has been held that the Gurdwara Gangsar 


was a Sikh Gurdwara and that - 


“it included the well and the two bathing places an 
the room and the verandah in which Guru Granth Sahib 
was opened.” 


A perusal of the plaint, of which the ope- 
rative part is contained in paras. 3 and 8, 
does not support this contention. But even 
if this were so, it does not make any differ- 
ence. It is no doubt true that the tribunal, 
in its judgment and decree of January 19, 
1934, purported to define the extent of the 
building of the Gurdwara. But thèse re- 
marks in the decree were clearly obiter. 
That decree was passed in proceedings on the 
petition under s. 8, in which all that the tri- 
bunal had to decide was whether the institu- 
tion, known as Gurdwara Gangsar at Kartar- 
puy, was a Sikh Gurdwara as defined in the 
Act. It had, at that stage, only to determine 
the nature and character of the institution 
and not to adjudicate upan the right, title or 
interest of the Gurdwara in the properties 
mentioned in the consolidated list, inclusive 
of the Gurdwara building. That was a 
matter which had to be decided in proceed- 
ings on the petition under s.10. The re- 
marks of the tribunal in its judgment and 
decree of January 19, 1934, defining the ex- 
tent of the Gurdwara building and stating 
that it included the well and the two bathing 
places have, therefore, no legal effect as 
against the declaration of rights as embodied 
in the decree of February 28, 1935. In that 
decree, the Guru was declared to be the 


owner of the well and the cisterns, subject to - 


the right of the public to bathe and worship: 
No special rights in these properties were re- 
served for the Gurdwara and, therefore, the 
committee cannot claim any right, title or 
interest in them on behalf of the Gurdwara. 


The committee’s claim in item (a) included 
a prayer for possession of the room marked 
B on the plan in which Guru Granth Sahib 
is opened and Chabutra Kham in front there- 
of, marked A. In the memorandym of 
appeal, the appellant had asked fopa rever- 
sal of the decree in respect to this room and 
the Chabutra. Before us, Mr. Achhru Ram, 
stated, however, that the rooms'and Chabutra 
were originallytin possession of Hira Singh 
and the appellant, does not contest this part 
of the decree. Hira Singh has not appealed 
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and has apparently accepted the decision’ of 
the tribunal in this behalf. This part of the 
decree, therefore, must be maintained. The 
result is that the appeal is accepted in part 
and in modification of the decree of the tri- 
bunal, the plaintiff committee’s claim for 
possession of the well and the two cisterns 
(or bathing places described as hauz mar- 
-dana and pona zenana on- thé notification 
plan). is dismissed. In other respects, the 
decree of the tribunal is affirmed. In the 
ciscumstances the parties are left to bear 
their own costs in both Courts. 


Din Mohammad, J.—I agree. 


è D: = Order accordingly. 


—_—_ 


RANGOON HIGH COURT 
First Appeal No. 112 of 1939 
-` Mareh 4, 1940 ; 
Rozerts, C. J. AND BLAGDEN, J. 
TAN SOON LI—APPELLANT 
versus 
BURMA OIL Co. LTD.—RESPONDENT ° 


Abandonment—Fire breaking out at wax refinery 
—Wasx flowing into river and collected by - general 
public and brought and soldin market—Company not 
asserting right to wax—Company held, must be deem- 
ed to have abandoned its right to ownership to wax 
—Estoppel held arose by inaction—Issuing of press 
announcement subsequent to completion of salvage held 
immaterial—Contract—Finder of goods—Suit against 
purchaser from finder for return of goods—Onus to 
prove ownership. 

A fire broke out at a refinery of a company used 
in connection with the manufacture of wax and tons 
of molten wax escaped into the adjoining river and 
creeks wherefrom it was collected by the general 
public and was freely bought and sold in the market. 
‘The company permitted the salvage, which they them- 
selves were unable or unwilling to undertake, to con- 
tinue ; they took no steps to prevent trading in the wax. 
No steps were taken by the company to inform the 
general public of any intention to assert ownership 
over the wax: 

Held, that the company must: be deemed to hav; 
abandoned its right of ownership over the wax an 
the issue of a press announcement after the salvage 
was complete, in assertion of its right by the com- 
pany was immaterial. [p. 890, col. 2.] 

(English case-law relied on.] : 

Held, further, that the company having stood by 
at a time’ when its officials knew perfectly well that 
members of the general public were trading in the 
wax and having permitted persons to believe that the 
company had no further interest in it the estoppel 
arose by reason of their inaction as there was no pro- 
secutions instituted as a warning, no notice in the press, 
-n0 evidence cautions given to the’ general public. 
[p. 891, cols 1.] : 

[Case-law referred to.] 

In a suit for the return.of the goods, against the 
purchaser from the finder of the goods, it is for the 
plaintiff to prove that the goods are hisand not for 
the defendant toshow that they were his. Perry v. 
Clissold (5), relied on.. [p. 891, col. 2.] - - $ 
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F. A. against a decree-of the Assistant 


‘District Court, Insein, deted June 5, 1939. 


e Dr. Ba Maw, for the Appellant. -. 
Mr. E. C. V. Foucar, for the Respondent. 


Roberts, C. J-—On Thursday’ July 7, 
1938, a fife broke out at refirery of the res- 
pondent company at Syriam used by them 
in connexion with the manufactuye of wax. 
Some 2500 tons of neolten wax escaped into 
the Rangoon river and adjoining creeks, 
some into mid-stream and some on the river 
banks on which it was stranded with the 
ebb tide. At the time there was a strike 
among the labourers of the company. On 
Friday morning July 8, Mr. Copeman, a 
Shipping Assistant of the company, received 
instructions to try and salve the wax, and 
took three launches, six sampans and a cargo 
boat in order to doso. He collected wax in 
mid-stream and he saw a number of persons 
not in the employment of the company who 
were also collecting wax. He did not stop 
them and explained in evidence that he had 
no authority to doso. The attempt at salvage 
by the company was only made on this one 
day. It was difficult to get the requisite 
labour and the destruction and debris caused 
by the fire was extensive. Great numbers 
of villagers went out to gather wax on their 
own account on July 8, and succeeding 
days: their operations took place along the 
bank for several miles, and hundreds of 
people went out in river craft of all descrip- 
tions and waded in mud along the creeks 
filling with wax any kind of container they 
could bring for the purpose. A one-ton lorry 
made a succession of trips between the 
Syriam jetty and the town laden with wax 
whichswas freely bought and sold in the 
streets. For weeks afterwards, there was 
a brisk trade in wax: no one was prevented 
from carrying it on. There was .wax in 
almost every house in Shriam, and it was 


-piled in heaps in the open and was offered 


for sale there and elsewhere, openly, and 
was taken away in boats and road vehicles 
of many kinds. 


There is no sort of doubt that everyone 
who dealt in this wax knew that it was wax 
which was or had been the property of the 
cempany and had escaped into the river as 
a consequence Of the fire and in spite of the 
efforts of the company to save it. Mr. 
Mallinson the Officiating Works Manager of 


the company in his evidence said: | 

“Sohe people returned the wax collected by them 
I did not make any attempt to stop the villagers from 
collecting the wax.- I assumed that they would returo 
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thewax to uson receipt of, collection charges. There 
was no intention or?the part of the company to abandon 
this wax... .. Some villagers returned the wax say- 
ing ‘thig is your wax’. They did not ask for money. 


` We did not pay anything to them.” 


He added that other villagers came and e 


said they had wax in their sampans and 
were offéred Rs. 5 per*sampan. He does not 
Say it: was explained to them that this was 
offered to them as compensation for ‘their 
‘trotible and the expense incurred in preserv- 
ing the gdbds for the gompany as owners. 
They refused the amounts and took away, 
the wax. * i : 

. They were not warned that the wax Tẹ- 
mained the _ property of the company. 
Nothing was.-done by the company to assert 


‘their rights of ownership in any of the wax 


mot in their possession till July 14, when 
it was discovered.that a firm named Messrs. 
Hee Kee-held a quantity of wax and a 
letter (Ex. E) was written to: them to say 


‘that 


“this wax is our property and we have not relin- 
quished our ownership of it. We are prepargd to pay 
reasonable collection and delivery charges on quantities 
returned to us.” 


Other letters were written to various. 


firms on later dates to the same effect. But 
as far as the general public were concerned 
nothing was done till the publication of a 
notice, ‘Ex. 50, in various newspapers on 
August 18. This notice runs as follows : 

“Notice is hereby given that the wax which as a 
result of the fire at Syriam Refinery on July 7, flowed 
ina molten state intothe adjoining Pegu and Rangoon 
rivers, from where it has since been. collected by un- 
authorized persons, still remains the property of the 
Burmah Oil Co., Ltd. Persons who do not take imme- 
diate a toreturn the wax to the Burmah Oil Co., 
Ltd. are liable to be prosecuted for theft. The Burmah 
Oil Co., Ltd., requires the return of this wax to its 
.Syriam Refinery or Dunneedaw Installation and upon 
application is prepared to send a lorry to’ collect it. 
Reasonable salvage and collecting charges will be paid 
‘on all quantities returned,” i ; 

_ Before this notice, said Mr. Mallinson in 
-his evidence, 

“the B. O. O. took no action to inform the public 
about their intention to recover the wax. It was not 
practicable to go and collect the wax from various vil- 
lagers. The company waited till the wax got into the 
hands of the fewer number of people,” 

Mr. Murray who was in charge of the wax 
department said in evidence: 

“No notice of our intention to recover the wax was 
given to the public at large before the issue of notice 

x . e. e , I know that a certain amount of wax 
‘was being sold openly. Before the issue of the notice 
we thought it unnecessary to inform the public that we 
-would give them the salvage charge.” 

_. Then he said they thought everyone knew 
that the wax belonged to the company, ‘and 
then they learnt that tradeys were buying it : 

“So far as I know the Rangoon office did not take 
steps at that time to notify the salvers to bring back 
the wax to us on payment or to stop selling,” : 
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In the course of further cross-examination 
he stated : aan i re. 
“I cannot explain why the Syriam office did not ‘take 


“action to intimate to the people not to buy and sell 


¢he wax. As regards the Rangoon office it did nothing 
“beyond writing letters to afew persons after they had 
bought the wax till August 17,1938...... The chief 


a 


reason: for issuing the notice was that wê reslized 
„that quite a lot of people were still ignoPant of. our, 
intention and we wanted to inform them about o0ursin- 


tention not to abandon the wax.” $ x 

One of the persons who bought a quantity 
of wax was the appellant. He purchased 
‘three boat loads on August 4, August 44, 
and August -20, respectively. No one.has 
contended that at the “time of the last pur- 
chase he knew of the existence of Ex. L or 
had any notice other than Ex. L given ta 
him by the company prior to an interview 
with ‘the company’s, representative on 
August 26, and a letter written by them to 
him on the next day. He refused to return 
the wax and was prosecuted in’ a Criminal 
Court although he answered their letter 
and set up a claim of right, stating that he 
had made careful -inquiries at Syriam and 
neighbouring places whether he could buy 
tħe wax lawfully and was fully satisfied 
that the company had abandoned it as 


. derelict. He contended that the conduct ofthe . 


- company in having’ waited till the bulk of 
the wax had passed into the hands of several , 
merchants precluded them from asserting 
their title to it atso late a stage. At this 
trial Mr. E. W. Davies the manager óf the 
Refinery Department gave evidence for the 
prosecution. He has since left this country 
and this evidence was admitted in the pre- 
sent case under s. 33, Evi. Act, and relied 
-on by the company in their reply to the 

-written statement of the appellant. He said : 
~ “The company took no steps whatever to prevent the 
‘villagers collecting the damaged wax. - The buying and 
selling of the damaged wax was actually going on to 
a limited extent and without concealment. 1 think 
it was sold inthe Syriam jetty bazaar and various 
evillages. No warning was given to the public till we 
issued the notice in thé vernacular papers. We stood 
by like that on account of the strike, fire and other 
“troubles and because it was nota practical proposition 
to recover the wax from hundreds of small holders. 
When we learnt that a large quantity of wax had 
got into the possession of.a few Rangoon . merchants 
we began to take action and we did so because we 
believed it was their intention to compete against the 
B. O. C. with the B. O. O.’s own property. . -.. By 
August 19, local candle manufacturers were using this 
‘damaged wax for making candles and selling them. 
: This was bound to affect our trade in egndles® to some 
-extent. It was for this reason we made eur press àn- 


nouncement to warn the publicin general.” | - a 


Mr. Lin Bin Hock called forthe company 
said that for fgur or six days before he re- 
ceived the letter written to him on July 14, 

‘he purchased wax openly and nobody ob- 
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jected. He did not see the B O. C. collect- 
ing wax: The criminal prosecution of the 
appellant having proved unsuccessful the. 
company brought an ‘action against the 
appellant for recovery of the wax or alter-* 
natively for its value and the learned Addi- 
tional District Judge of Insein held they 
“were entitled to recover if and granted ‘a 
< decree accordingly. This appeal has been 
-brought against his judgment and decree 
Dr. Ba Maw for the appellant contended 
that the company abandoned thé wax bet- 
weén July 9 and July 13. Some of it was 
lost beyond: recovery and no steps were 
taken to inform the general public of any 
entention to assert ownersnip over the wax 
-which was being freely brought and sold in 
the ‘neighbourhood of the refinery. The 
company could have taken the step which 
they took on August 17, much earlier if 
they had desired to do so and could have 
issued a notice to the public. When wax 
- was brought to them and the finders merely 
gave it to the company it was accepted but 
other persons were allowed to remain in 
possession of wax when they expressed wn- 
willingness to accept Rs. 5 a sampan. They 
were not told that this amount was offered 
as collection charges, nor were they warned’ 
that the company still claimed to be owners 
of the wax. They were permitted to sell it as 
though it was their own property. Though 
itis true that in individual cases unknown 
to the appellant the company wrote letters 
Saying that the wax was still theirs it was 
not until the middle of August that the 
company ever endeavoured to assert the 
rights of an owner as against the general 
public and then only because they thought 
that traders ona large scale were entering 
into campetition with them. If this had not 
taken place and the wax had remained in 
the hands of villagers in small amounts n 
action would have been taken. e 
The company permitted the salvage, 
which they themselves were’ unable or un- 
willing to undertake, to continue; they took 
no steps to prevent trading in the wax. 
Then when all the work of salvage had been 
done*and as-the result of open buying and 
selling the wax had found its way into the 
hands ofa few merchants they decided it 
would be profitable to deny their abandon- 
ment f the wax. Now on August 10 the 
company ®caused a letter to be written toa 
firm which had. openly purchased wax de- 
manding its return “or unless you pay us 
Rs. 280 per ton you will be able to imme- 
diate prosecution for theft.” This was wax 
which the company knew had been shipped 
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to Hongkong and other places. -Mr. Mallin- 
son, and Mr. Pringle of the Indo-Burma 
Petroleum Co., called by the plaintiffs, ° 
valued the. damaged wax at Rs. 25 per 
ton. s . ° 


It was on August 4sthat appellant bought 
the first oat load of wax. He endeavoured. 
to support his case by alleging in evidence 
that with two other Chinese, the vehdor 
and broker, he went to the offtce of Mr. 
Roper, the General Manager of the company, 
on or about August 2, and through an in- 
terpreter asked Mr. Roper whether the 
company wanted the wax back and that 
Mr. Roper said he did not. This story has 
been disbelieved- and the evidence of the 
alleged interview is not now relied on. . But 
Dr. Ba Maw urges that however untruthful 
his client may have been this does not and 
cannot affect the fact that the company had 
abandoned the wax long before his purchase 
of it, apart from the operation of any rule 
of estoppel. The first purchase by the appel- 
lant was 28 days after the fire: the wax was 
in a damaged state. No one had been inter- 
fered with or prosecuted for dealing with it. 
No notice had been issued to the public. 
There had been in fact an abandonment by 
the company but the company’s officials 
changed their minds and wished they had 
not abandoned the wax when they discovered 
the competition which was bound to affect 
their trade. i 


Secondly, it is said there isthe question 
of estoppel. The company intentionally per- 
mitted the public of which the appellant 
wasa member to believe that the company 
had no further interest in the wax and to 
act upon that belief. Accordingly the com- 
pany ¢annot now set up their title toit. In 
Mercantile Bank of India, Lid. y. Central 
Bank of India, Ltd. (1) it was pointed out 
that estoppel by representation depended 
upon the existence of a duty andthe judg- 
ment of Blackburn, J. in Swan v. North 
British Australasian Co. (2) shows that there 
must be the neglect of some duty that is 
owing to the person led into that belief, or 
to the general public of whom the person 
is one, and not merely imprudence on the 
part of the person against whom the estoppel 
iş sought to be founded. Baron Parke in 


(1) I LR (1938) Mad. 360; 172 Ind. Cas. 745; A I 
R 1938 P O 52; 32 SL R 313; 651A 75; 1938 OL 
R68: 4B R 260; 10 RP GC 169; 1938 OW N 205; 
1938 A L R 100; 440W N321;19 PLT 147; 1938 
A LP 273; 47 LW 329; '(1938)1 MLJ 268; 66 Ç 
L J 510; (1938) M W N 552 Œ Ô). 

(2) (1853) 2 H & C175; 159 E R73. 
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Freeman v. Cooke (3) explained thai : 
“If whatever a man’s real intention may be, he so 
_* conducts. himself that a reasonable man would. take 
the representation to be true and believe thet at 
was meant he should act upon it, and did act upon 
it as true the party making the representation would 
be precluded from contesting its truth: and conduct 
by negligénce or omission® where there is a duty 
cast upon a person by usage of trade or gtherwise to 
disclose the truth® may often have the .same effect. 
As, for instance, a retiring partner omitting to inform 
his customers of- the faet, in the usual mode, that 
the continuifg partners were no longer authorized to 
act as his agents, is bound by all contracts made 
by them with their persons on the faith of their 
being so authorized.” : 7 
The illustration shows that “duty” is re- 
ferred to in a wider sense than a mere duty 


the breach of which gives rise to a cause of 


ee In Gregg v. Wells (4) Lord Denman 
said : 

“A party who negligently or culpably stands by 
and allows another to contract on the faith and 
understanding of a fact which he can contradict 
cannot afterwards dispute that fact in an action 
against the person whom he has himself assisted in 
deceiving.” ay 

. e , . 

It is contended that the general public 
was induced to believe and did believe as a 
result of the action of the company in 
standing by that the wax was to be regarded 
as a substance in which they had no further 
interest and which belonged to the salvors. 
It. was not necessary for every member of 
the public to inquire at the- company’s 
office, although the appellant during the 
course of this action at one time feared it 
might have been and pretended that he had 
done so. The company now contends that 
the position was that they were bound under 
s. 168, Contract Act, to pay the finders com- 
pensation, but their willingness to do so 
was concealed from the public at the time. 
During the months of July and early August 
at least this was not put forward as the 
Position; there is no single instance given in 
evidence of-even the smallest sum paid by 
them as compensation to finders before their 
letters beginning “on July 14, intimated 
their willingness ‘to pay. such moneys to the 
particluar recipients: the company was not 
troubling to get the wax back from those 
members of the general public who they now 
assert were finders of their property: 

_ Except as affecting the question of costs 
it does not seem to me to matter that’ the 
appellant, after the criminal prosecution 
chose to try and strengthen his case in the 
civil action brought against him by giving 
an account ofan alleged interview with Mr. 


p C882 Ex. 654; 18 L J Ex. 14; 19 Jur. 
(4) (1839) 10 A&E 90;2P & D296.. 
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Roper. What concerns us is the belief which 
existed in his mind as a member of the 
public atthe time he bought the wax. There 
ig no evidence that he knew of any of the 
‘letters suchas Ex. E written to individuals 
in July; and,indeed it has never been con- 
tended that he had. any such knowledge. 
The appellant’s letter to the managér of the 
company (EX. N) written on August 31,-. 
sets out his position and..is precisely the. 
case which is urged before us in appeal. It 
is conceded that a finder of wax on the dey - 
after the fire had a duty to offer to return 
ittothe company but that does not touch 
the point at issue here which is whether the 
company’s conduct between the date of the, 
“fire and August 4, was such as to amount to 
an abandonment:of any wax which; had not 
been offered to them or had been gefused 
by them; and was also such as to raise an 
estoppel from denying that a purchaser 
of it inthe month of August was the true 
owner. a - 


It is not necessary for us to decide whe- 
ther they- abandoned the wax which wass. 
the subject of the letter written to Messrs. 
Hoe Kee on July 14, although Dr. Ba Maw 
has contended that all their wax was aban- 
doned before this date. After such a fire 
and-in all the circumstances of the case it 
might be difficult tosay that the company 
had stood by and allowed Messrs. Hoe Kee 
to believe they were acquiring a good title 
in so short a space of time. But having had 
it brought to their knowledge in mid July 
that traders were acquiring wax in this way 
Iam of opinion that they then certainly did 
abandon the wax which they could not 
trace. . Their notice to the public published 
in the press on August 18, was a complete 
change of front induced by their fear of 
competition after abandonment. So far as 
estoppel is concerned, it may well be said 
they stood by as far as the general public 
‘was concerned despite the knowledge which 
their letters-to Messrs. Hoe Kee on July 14, 
and to others show that they then possessed. 
They did not try to prevent sales but to 
intervene after sales had taken place. 
Mr. Murray has said that in some cases in 
which disputes arose a considerable time 
after the fire there were settlements out of 
Court and the company paid Rs. 25 per 
ton for salvage and delivery charges. The 
evidence of Mr. Mallinson and Mr: Pringle 
is that that, Rs. 25 to Rs. 30 per ton was its 
full value to them and there is some ground 
for the contention that the company were 
really buying back the wax at that. figure. 


1941 


It was very discoloured and dirty and con- 
tained a lot of water. 

In my opinion, therefore, the company 
abandoned the wax in suit. 
done by them until the discovery that it 
might be profitable to pounce upon the true 
owner. The criminal prosecution launched 
against him was preposterous. I also hold 
that the company is estopped from denying 
his title. The learned Additional District 
Judge has considered the matter as though 
the appellant were a finder of the wax 
directly after the fire and has referred to 
s. 403 (2), I.P. C. But the respondent com- 
pany stood by ata time when its officials 
knew perfectly well that members of the 
general public were trading in the wax and 
permitted persons to believe that thé com- 
pany had no further interest in it. The 
estoppel arose by reason of their inaction. 
There was no prosecution instituted.as a 
warning, no'notice in the press, no evidence 
of cautions given to the general public. The 
judgment and decree of the learned Addi- 
tional District Judge must be set aside. We 
are informed that the respondent company 
is no longer in possession of the wax and 
there must be an enquiry in the District 
Court asto the amount to be paid to the 
appellant for damages in lieu thereof, since 
we have no evidence which enables us to 
determine the proper sum to be awarded by 
reason of the appointment of a Receiver in 
the suit. 

With regard to the question of costs we 
have been most unfavourably impressed by 
the palbably false evidence given at the trial 
by the~defendant concerning a fictitious 
interview with Mr. Roper. This was not 
even pleaded and the defendant said that 
he abstained from pleading it for the very 
purpose of causing surprise. Some of his 
evidence however, was unchallenged and 
on his unchallenged evidence together with 
the evidence of the plaintiffs themselves we 
think he had a good defence. The order as 
‘to costs must be that each side pays its own 
costs in the Court below and the appellant 
must have his costs in the appeal, Advocate’s 
fee thirty gold mohurs and also the costs of 
the enquiry as to damages. 

Blagden, J.—The plaint in this case is 
dated December 16, 1938 and thereby the 
plaintif company prayed inter alia fora 
decree directing the return to them of “all 
wax in the possession of the defendant” 
irrespective of its origin. In this demand 
they have wisely not persiste! and the dis- 
pute before us had centred round some 136 
tons of wax which the defendent. had bought 


TAN SOON LI V. BURMA OIL CO., LTD. (RANG.) 


Nothing was, 20 


891 
from one Tan Cheng Hong quring the pre- 
vious August, which 136 tons of wax I shall 
hereinafter call “the wax in suit.” There is: 
dispute that the wax in suit had once: 
ebeen the plaintiffs’ wax, forming as’ it did 
part of a much larger quantity of wax which 
escaped from their Premises in a” molten 
state on July 7, 1938: whether it was still 
their wax we have to decide. There is no 
dispute that before commencing their suit 
the plaintiffs did thet which wa®% essential 
to perfect their cause of action (if any) by 
demanding the return of the wax in suit and 
receiving a refusal. The defendant may or 
may not have been within his rights in re- 
fusing to return the wax in suit, but in any 
event he was nota mere wrongdoer but a 
purchaser for value; and, of course, it is 
common ground that immediately before 
the presentation of the plaint he was in 
possession of the wax in suit. It is true 
that at a subsequent stage in the proceed- 
ings the plaintiffs applied for and obtained 
the appofitment of a Receiver, as a result of 
which the defendant lost possession. But 
this order was made to preserve the subjeet- 
matter of the dispute and not to re-judge it: 
and at the trial the defendant should have 
been deemed to be still in possession. That 
being so, it was for the plaintiffs to prove 
that the wax ii suit was theirs and not for 
the defendant to show that it was his: see 
the judgment of the Privy Council in Perry 
v. Cissold (5). This I mention because if 
there were any serious doubt as to whose’ 
the wax in suit was on December 16,- 1938 
the defendant would have been entitled to- 
the benefit of that doubt, an important point 
which seems to me to have been somewhat 
lost sight of in the judgment now under 
appeal.e 


Dr. Ba Maw on the appellant’s behalf 
made to us three submissions. First and 


e foremost he contended that on the facts. 


proved or admitted in this case (which I 
need not recapitulate) the plaintiffs must in 
law be held to have abandoned the property 
they formerly had in the wax in suit. He 
said that abandonment took place on July 8, 
1938 (when the plaintiffs ceased their own. 
salvage operations) or at all events a matter 
of several weeks before, as far as we know,. 
the defendant came on the scene at all. It 
is quite sufficient for his purpose if the 
abandonment was comptete by August 4,. 
“when the defendant made his first purchase, 
and save for the purpose of testing the- 


(5) (1907) A C73; 7%6L JPC19;95L T 890; 23 T 
L R232, i Ka Nt th 
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‘validity of his argument it is not neceseary 
‘to consider thé precise moment When, if at 
all, it took place. 

Mr. Foucar submitted (1) that there dissin 
law ne guch thing as abandonment of pro- 
perty and (2) that in any event the facts 
here dd not point to abandonment. The 
‘first propositiqn is in my opinien far too 
wide. Authority is not lacking for the’legal 
possibility of abandoning one’s property. In 
Reg. v. Moore (6) Rolfe, B. andin Reg. v. 
Edwards (7) the C. C.C. R. in England 
unhesitatingly recognized that such a thing 
might take place though both were of opin- 
ion that on the facts before them it had not 
done so; see also Rex v. White (8) where 
the proper direction to a jury on a charge 
-of theft where there is ground for supposing 
‘the property in question may have been 
abandoned is considered. .In Archbold’s 
‘Criminal Law, 28th Edn., p. 545 it is said 
on the authority of “2 East P.C. 606 and 
St. Dig. OC. L. 2nd Edn., 253 “things of 
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_ which the ownership.has been abandone 


are not capable of being stolen,” -while in 
Madras it seems to have been held on facts 
identical with those in Reg. v. Edwards (7) 
that abandonment was in fact complete: see 
4 M.H. CO. App. 30, cited in Ratanlal and 
Thakore’s Law of Crimes, Edn. 13, p. 928. 
1 may add that in Mitchil ‘v. Alestree (9) 
‘Twisden, J. asserts that a man loses’ such 
property as he has in a tamé fox if it escapes 
and resumes its wild nature: To hold that 
he isin a better position if, for example, 
he deliberately turns the animal loose hop- 


- ing never to see it again, and then changes 


difficult. 


-3 L T 710; 9 W R 276; 8 Cox O 0416. 
a (1912) 23 Cox O O 190; 107 L T 


his mind when one of his neighbours has 
shot it, would, I think, be repugnant to 


-common sense. 


The question whether in this casewe can 
say, the question of abandonment or no 
abandonment being one of fact, that aban- 
donment did take place before the defen- 
‘dant bought the wax in suit is much more 
We must and do make every 
allowance for the difficulties in which at the 
material time the plaintiffs were placed by 
the strike (though this seems to have been 
nearing its end), byethe fire,.and by the im- 
mense quantity of the wax which, had escap- 
ed. We must bear in mind that the original 
escape of the wax took place in spite and 
not because of the actions of the plaintêfis 


(6) (1861) L & O 1; 30 LJ M O17; 7 Jur. (N s) 172; 


" (D A877) 13 Cox C Ò 384; 36 L T 30. 
528;976 J P 


(9) (1868-88) 1 Vent 295. 
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for, it is much easier to infer that a man has 
abandoned that which he has deliberately 
thrown away than that of which he has lost 
<possession by the act of God or ofa third 
e party. Butas against this it must be re- 
membered that the wax escaped into a river 
which like all rivers “wound somewhere 
safe to sea.” If nothing’ was done? by any- 
body about? retrieving it most of it must 
within quite a short time have been irre- 
trievably lost-and, ‘after the first day, the 
plaintiffs for their part did nothing about, re- 
trieving it. For myselfI attach particular 
importance to the fact that the plaintiffs 
ceased their salvage operations after one day 
and very little to their motive in so doing 
which, after all, the general public canno 
have known though: it might or -might not 
have guessed. Mr. Foucar rightly, stressed 
to us the practical difficulties of doing at that 
stage more than they did, but most properly 
admitted that they could ab least then have 
advertised, as they did five weeks later. 
Whether they owed anyone but themselves a 
duty to do so, I will not, for the moment, dis- 
euss : but I do not think that in all the cir- 
cumstances it was the least that a person In 
their position who did notintend to abandon 
-the wax would have done. In my judgment 
we are justified in saying and bound to say 
that on the evidence before him and in parti- 
cular that of the plaintiffs’ own witnesses the 
only conclusion at which the learned Judge 
could properly have arrived was that at 
some time between July 8 and 14, 1938, the 
-plaintiffs had abandoned their property in 
the wax then unsalved ; so that it became 
first the property of nobody, and then the 
property of the first person to reduce it into 
possession. As I have said it is for the 
plaintiffs to show title and therefore in the 
absence of evidence that the wax in suit had 
before the plaintiffs abandoned it been 
e salved by some third party (i. e. was stolen 
wax) we must conclude that the waxin sult 
formed part of the abandoned wax, as it is 
overwhelmingly probable that it did. 
Putting it at the very lowest (and this is 
quite sufficient for Dr. Ba Maw’s case) we 
should in my judgment hold that had he 
properly directed himself the learned Judge 
must have been left in reasonable doubt as’ 
to the plaintiffs’ title and should therefore 
have dismissed the suit. e ° 
It may well be that ata quite tarly stage 
the plaintifis began to repent them of their 


- decision and sought, ultimately by taking 


drastic stepsgto undo what they had done. 
But this seems tome to make no difference 
since from its very nature abandonment must 


1 
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be irrevocable, Dr; Ba Maw’s second stibmis- 
sion only becomes material if we are wrong 
in our views on his first. He contends that 
failing abandonment in fact the plaintiffs, 
are estopped from denying abandonment. 
Mr. Foucar on the other hand says that .they 
hever represented to any one that they had 
abandoned any wax; or if they did that they 
owed no duty to the defendant “and, in the 
absence of such a duty, cannot be estopped. 
In. support of the latter proposition he relies 
one Mercantile Banh of India, Ltd. v. 
Central Bank of India, Ltd..(1). 4 
He further contends that to rely on estop- 
pel the person who'seeks to do so must have 
been not only misled but misled despite 
his being a reasonable man, and as authori- 
ty for this he cites Parke, B. in Freeman v. 
Cooke (&. The defendant, he says, was not 
misled at all, or, if misled was unreason- 
able in reaching the conclusion he did. In 
my judgment there was, at least, a repre- 
sentation of abandoment. My reasons are 
the same as my own and my Lord’s .reasons 
for thinking there was in fact an abandon- 
ment, and I will not repeat them. The 
doctrine that there can be no estoppel where 
there is no duty owing by the party said to 
be estopped tothe party misled, or to the 
general public of whom that person is one, 
probably originated in the judgment. of 
Blackburn, J., in Swan v. North British 
Australasian Co. (2) (qualifying the obser- 
vations of Ashhurst, J., in Lickbarrow v. 
Mason (10) and received the approbation of 
the House of Lords in Jones-& Co. v. 
Waring and Gillow Ltd. (11) and of the 
Privy Council in Mercantile Bank of India, 
Lid. v. Central Bank of India, Ltd. (1). 
Moreover Blackburn, J., at-p. 181* des- 
cribed the duty referred to as a “duty which 
the law casts” upon the party said to be 
estopped, which indicates that mere moral 
duty will not suffice. a š 


What however; is meant by “duty” in 
this connection ? It may mean only an obli- 
gation the’ mere breach of which will of 
itself involve the defaulting party in a legal 
liability or it may also include an obligation 
which a party- need only fulfil if he pro- 
poses to assert a particular right or to-rely 
on a particular defence in subsequent pro- 
ceedings. The illustration, given by Black- 
burn, J., bitnself in his subsequent citation 


- (20) (1787-94) 2TR 63; 1 H Bi: 357; 6, East 21; 1 
R R425 


R425. 
* (11) (1926) A C 670; 95 L J.K-BQ13; 135 L T 548; 
32 Com. 'Cas.-8; 70 S J 756; 42 T L R 644. ' 
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from the judgment of Parke, B. in Freeman 
v. Cooke 13) of the outgoing partner who: 
fails to notify the fact of his retirement ° 
shows clearly that he used the word “duty”. 
in the wider sense. Such a person may in- 
deed be made liable for the debts of the con- 
tinuing partners : but, if the latter dtily meet 
their obligation no one in.ġhe world has 
any fight.to complain that he kept his. re- 
tirement a secret. Moreover, in the course 
of the argument in, Freeman v. °Cooke.(3;,. 
Parke B. says that in the majority of cases 
in which an estoppel exists 

“the party must have induced the other so to alter 
his position. that the former would be responsible to 
him in an action for it;”’ P f 
there can be no majority without a mino- 
rity. It also seems clear that to found an 
estoppel there need be ‘no’ duty, even in the 


- wide sense- I have tried to indicate, to make 


a Tepresentation. It is quite sufficient if 
there, isa duty to speak the truth if speak- 
ing at all. A person who is minded to allow: 
the public a short cut across his field is not 
bound ib indicate by a.sign-post the path 
which he is dedicating. But if he does put 
a sign-post hè, cannot, while it is up, main- 
tains trespass against users of the path, and 
the reason is that the law casts on him a 
duty, in the sense indicated above, not to: 
blow hot andcold. Here we have to deal. 
with: the much more difficult case of a pas- 


-sive and not an active misrepresentation, 


Mr. Foucar says that at the worst his clients. 
were foolish and that a man or company is 
not bound to abstain from folly. As a gene- 
ral proposition that is. true enough. But if 
a man’s folly becomes the proximate cause 
of damage to his neighbours that is a very 
different story, and one daily illustrated in. 
the use (or misuse) of internal combustion 
engine’. Here again, the fact that it was. 
into a river that the wax escaped is of great 
importance. In this respect the present case- 
resemblés those English cases in which a. 
man whose- goods have been wrongfully 
seized in execution” stands by knowing that 
a sale under the éxecution is Intended rather: 
than those in which he stands by knowing 
only of the seizure.. He has been held to be. 
estopped in the former but not in the latter: 
circumstances : see McCardie,,.J.’s Judgment 
in Jones Brothers Holloway Ltd. v: Wood-. 
hguse: (12) at pp. 127 and 128. : a; 
It was here no fault of the plaintiffs that 
the wax escaped; but they must and accord- 
ing to Mr. Murray’s own evidence, they did 
know before they. advertised that the situa- 


(12) (1993) 2 K B 117 (127 & 128); 92 L J K B 638; 
129 L T 317; 67 S J518. eae 
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tion of the escaped.wax was after July 8, 
1938 such that” reasonable doubt ‘did ‘in fact 
exist among the public as:to whose it was 
and that .other people were taking treuble 
and incurring expense in dealing with the 
wax and would thereby suffer damage if the 
plaintiffs later successfully claimed it. Many 
cases might be thought of in whiah the duty 
to warn a person that he is heading for 
datiger is, at most, a moral duty. I do not 
think thé@present is ope of, them. In my 
judgment the omission to take reasonable 
steps to assert their title to the escaped wax 
when ceasing their pursuit thereof, which 
again, in my cpinion, gave the public reason- 
able grounds for thinking they no longer 
‘claimed a title to it, was just such an omis- 
‘sion as s: 115, Evi. Act, contemplates. This 
section has been said more than once to 
be a codification of the English Law of 
estoppel and, in England, Courts of Equity 
have long recognized the principle that a 
man cannot-with impunity stand by having 
a charge or encumbrance ‘on property and 
allow others. to make advances on it on the 
‘faith of its being unencumbered. See for 
example Troughton v. Gitley (13), and the 
very pertinent observations of Lord Gran- 
worth in Ramsden v. Dyson (14) at p. 140 


- and of Thesiger, L J. in De Bussche v. Alt 


(15) at p. . 314 both cited in the judgment of 
McCardie, J., to which I have just referred. 


The former says : 

“If a stranger ~ begins to build on my land sup- 
‘posing it to be his own, and I perceiving his mis- 
‘take, abstin from setting him right, aud leave him 
to persevere in his error, a Court of Equity will not 
allow me afterwards to assert my title to the.land on 
which he had expended money on the supposition that 
tthe land was his own.” h 3 
- The latter says this : - 

“Ifa person having a right,.and ‘seeing another 
person about to’ commit, or in the course ®of com- 
‘mitting-an act infringing upon that right, ‘stands by 
‘In such a manner as really to induce the person 
‘cominitting the act, and who might have abstained 
‘from it, to believe that he assents to its being com- 
mitted, he cannot -afterwards be heard to complain of 
‘the act.” x , i : 
Nor was this principle. unknown in the 
English Common Law Courts In Cornish, 
v Abington (16) Pollock, C. B. says: 

“Tf any person, by a course of conduct or by 
actual’ expressions, so Conducts himself that another 


may reasonably infer the existence of an agreement ~ 


-or licence, whether the party intends that he should 

‘do so or not, it has the effect that the party ‘using 

that language or who-has so conducted himself, @n 
(18) (1737-84) Ambler 629. i 

- Q4) (1866) L R-1 HL 129 (140); 12 Jur. (ws) 506; 

14 W R 926; 149 R R 543. 

ji g5 (1878) 8 Ch. D 286 (314); 47 L J Ch. 381; 38 L 

' 70. . 


ae) (1859) 4H & N 549; 28 L J Ex. 262; 7 W R 
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not afterwards gainsay the reasonable’ inference to. 
be drawn from his words or conduct.” : 
As to the question whether reasonableness 
is essential in the person relying.on estoppel, 
ïn my opinion, that was here in fact nothing 
unreasonable in the belief, if it existed, that 
the wax iñ question had been abandoned. 
Mr. Foucer said it was unreasonable to sup- 
pose the Buymah Oil Company would give 
anything away, There is certainly this much 
to be said for his argument, viz., that when 
some villagers brought wax back to them 
and did not expressly ask for remuneration, 
they did not give them one anna for their 
trouble; while conversely, from others they 
demanded under a threat of prosecution 
Rs. 280 for what they now say was wortlf 
Rs. 25. Neither of these facts indicates 
Magnanimity: but in „fact in my judgment 
- the wax had been abandoned and ft cannot 
be unreasanable to believe what is true. 
We, at all events, having held the fact be- 
lieved to be true, can hardly held the belief 
in it to be unreasonable. Eyen if I am 
wrong inthis, Ido not’ consider that Mr. 
Foucar’s contention as to reasonableness is 
right, when.one is enquiring whether a party 
believed a representation or not it is un- 
doubtedly most material to enquire whether 
it would have been reasonable for him to 
do so, the more extravagant the story the 
less likely he is to have believed it. Given, 
- however, that he in fact believed, the requi- 
site that the belief should be reasonable is 
conspicuously absent from the Evi. Act, 
s. 115. A passage in Baron Parke’s consider- 
èd judgment in Freeman v. Cooke (3) (which 
I have already. referred) is relied on. Parke, B 
first says that it is essential to an estoppel 
at least that he (the party estopped) “means 
his representation to be acted upon, and 
that it is acted upon accordingly.” He then, 
by way of qualification of what he has just 
said, uses the words on which Mr. Foucar 
“specially relies : : 
“and if, whatever a man’s real intention may be, 
he so conducts himself that a reasonable man would 
take the representation to be true and believe that 
lt was meant that he should act upon it, and did 
act upon it as true, the party making the representa- 


non- wold be equally precluded from contesting its 
truth.” 


He then proceeds (making no further re- 
ference to the reasonableness or unreason- 
ableness of the party misled) E 
“and conduct, by negligence or omisséon where there 
is a duty cast upon a person by usag@ of trade or 
otherwise to disclose the truth may often have the 
same effect.’ - -- - 

Compare the similar words of Abinger; 
C. B. in Cornfsh~ v. Abington (16) already 
quoted. Neither of these passages in so far 
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:a8 they mention: the reasonableness of the 
belief: induced,- is read in its context, a 
definition, but each is rather an illustration of 
circumstances in which an estoppel com; 


monly arises. -But if either was meant to? 


be a definition, it is not the same definition 
as that in the Evi. Act, and we'are adminis- 
tering the Law of Burma-and not that of 
England. ; Mr. Foucar rightl} points out 
that the Privy Council has said that the 
section is an enactment of the English Law- 
Wehether-that means that we must read 
into the section words that are not there in 
order to make it precisely tally with the 
language of individual English jurists how- 
ever eminent, used long -before the passing 
of the Act; I should- be inclined to doubt. 
But as we hold thatthe belief,-if in fact‘it 
existed, was here ar reasonable belief we 
need not decide the point Pa 
As to thè existence of the belief in-ques- 
tion, the case has been somewhat compli- 
cated by the defendant’s conduct in seeking 
at what was obviously- avery late stage to 
fortify an already-excellent case which has 
stood him in good stead in-the quite wn- 
justifiable - criminal proceedings that had 
been taken against him, by. adding to it at 
the trial of this action, a story which is 
now admitted to be completely false. On 
this point,-however, there is nothing that I 
can usefully add.to my Lord's judgment. 
The worst of liars. may, at times tell the 
‘truth ánd as my Lord has shown the.essen- 
tial part of the defendant’s case was not 


really challenged. I respectfully agreé that: 


complete justice can be done to: the plain- 
tiffs it we make the order as to costs which 
my Lord has ‘proposed. The only other 
point in the case (which now does not arise) 
eoncerns ss. 168 and 169, Contract Act. 
to this, I do not ‘as at present advised see 
any reason why a finder of goods should not 
transfer- to another such rights in those 
goods ashe has. Mr Foucar could advance 
no reason why the owner should be freed 
from any liability to pay compensation by 
such accidents as the death or bankruptcy 
of the. finder and I see nothing contrary to 
public policy in a voluntary transfer of those 


tights, although clearly there can be no. 
transfer of the property in the goods where‘ 


s. 169 is not satisfied. In view, however, of 
our cénclugions on the other points in the 
case we feed not decide this one. 
I should like to thank both the learned 
Advocates for the assistance they have given 
to us, and in particular to myself as a new- 
‘comer to this Court. 
S. i Order accordingly. - 


BAPUSAHEB V. BHAGIRATTHISAO GAJRAJ (NAG.) 


As. 


Finally: 


$ . 


895 
Tal o NAGPUR HIGH COURT .. 
Miscellaneous Appeal No. 123 of 1938 
March 27, 1939. . 
$ © GRILLE J. -o o 
BAPUSAHEB AND OTHERS—" 
- APPELLANTS—J UDGMENT-DEBTORS 
"+ Yeksus ey ce) 
‘' BHAGIRATTHISAO GAJRAJ AND 
“o `- ANOTHER—-RESPONDENTS `, 

C. P. Debt Conciliation -Act (II.of 1933), s. 15(1) 
—Member of joint: family incurring ebt in indi- 
vidual capacity—Credit8r attaching his share in house 
belonging to -family—Debtor edying—Brothers of 
-deceased obtaining certificate under s.-15(1) in res: 
“pect of debt of deceased brother—Creditor, if can 


-, proceed with exectition in respect of share attached 


by him. ~ ; 

A member ofa joint family had incurred a debtin 
his individual capacity on-a bond. He was. sued on 
this bond and a decree was- passed against him. In 
execution of this decree the creditor attached a house: 
“His brothers, three in number, raised an objection to 
“the attachment: and succeeded in getting their three- 
quarters interest in the house released, ‘but the attach- 
ment- in respect of the debtors’ brother remaining 


quarter share subsisted. After the death of the debtor l 


his brothers made an application to the Debt Con- 
ciliation Board in respect of their own family debts 


some of which were conciliated and an agreement - 


under s. 12 (2) of the Debt. Conciliation -Act ‘followed. 
and a certificate under s. 15 (1)of the Act was issued 
in respect of them. Among these debts was, the debt 
due by their deceased brother and this debt fell within 
the ambit of the certificate under s. 15 (1). When 


the creditor attenipted to carry on with his execution - 


‘proceedings: in respect of the ‘quarter share of the 
house. which he had attached, the executing Court held 
that the execution could not proceed in view ofthe 
certificate granted by the Debt: Conciliation Board ; 
but the Court directed that the attachment should 
continue. In ‘appeal theorder was set aside: the Court 
holding that the debt. was not a" debt of the three 
brothers; at all, -and he ordered the execution cage to 
“proceed‘according to law: d 


. - Held, that despite the wide definition of “debt” in 


s.2 ofthe Debt Conciliation Act, this debt was not a 
debt of the three: brothers at all, there was no lia- 
bility on their part-to pay thedebt at all, since they 
hed not inherited any: property from their deceased 
brother. The interest w. ich their deceased brother 
.had in the family property disappeared on his death 
except in so far as that interest had been attached. 
-The brothers, then, had placed before the Debt Con- 
ciliation Board a fictitious debt in order to avoid the 
embarrassment which -would arise by .the sale of the 
deceased brother’s interest inthe attached house, and 
the issue of a. certificate in respect of a debt which 
“was not the debt of the persons making the application 
to the Debt Conciliation Board was one beyond the 
Board’s jurisdiction and was jneffective in so far as that 
particular debt was concerned. : 


Misc. A. from an order of the Court of the 


Additional District Judge, Bilaspur, dated, 


-April 30,1938. 


Mr. G. R. Deo, for the Appellants. .- “ 


Mr. R. B. Choudhury, for the Repond-, 


ents. . 
Order.—One Rambhau, who was a mem- 
ber of joint family, had incurred a debt in 


7 
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his individual capacity onabond. He was 


~~ sued on this bortd and a decree wis passed 


. 


EE 


` 


sa 


* against him. In execution of this decree the 
` creditor attached a-house under the belief 
that it wag the sole property of Rambhau. 

His brothers, three in nymber, raised an 
objection* {o the aia and succeeded- 
in getting their three-quarters interest in the 
house released, but the attachment in respect 


` of Rambhau’s remaining quarter share sub- 


sisted. _Reémbhau then died. His brothers 
then proceeded to make an application to 
“the Debt Conciliation. Board’ in respect of 
“their own family debts some of which were 
conciliated and an agreement under s. 12 (2) 
of the Debt Conciliation Act followed, and 
others were not conciliated and a certificate 
under s. 15 (1) of the Debt Conciliation Act 


“was issued in respect of them. Among the 


-debts , put forward by these brothers was the 
debt due by their brother Rambhau, and this 
‘debt fell within the ambit of the certificate 
under s. 15 (1). When the creditor attempt- 
ed’ to carry on with his execution proweedings 
_in respéct of the quarter share of the house 
which he had attached, the executing Couri 
held that the execution could not proceed i in 
view of the certificate granted by the Debt 
Conciliation Board ; but in view of:the argu- 


x ment that,:if the attachment was raised: the 


creditor’s ‘remedy would disappear entirely 
as Rambhau’s share would pass to his 


brothers by survivorship, the Court directed | 


that the attachment’ should continue. In 


.~ appeal the Additional District Judge, Bilas- 


pur; set aside the order in the executing 
Court, holding that the “debt was nota debt 
of ‘the respondents, that*is to say, the three 
“brothers, at all, and he? ordered the execu- 
tion. case to proceed according to.law, The. 


_ three brothers have now preferred this mis- 


. cellaneous appeal. 


It is contended on behali of the appellants 
that rightly or wrongly, a certificate has 
been issued by the Debt Conciliation Board: 
‘which has héld the debt to. be a debt of the 
three brothers, and that execution cannot 
proceed although the learned Counsel states 


ves t e er 
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‘that he does not ask that the attachment on, 


the property should be released. I am of 
opinion that despite-the - wide definition of 
“debt” ins.2 of the Debt Conciliation Act, 


ethis debt is not a debt of the appellants at - 


all, and their learned Counsel is wrong 
when he. states that they are liable to pay to 
the extent of the property of their deceased 
brother in their hands. 
herited any property from their deceased 
brother Rambhau; they have obtained it by 
survivorship, and as admittedly Rambhau 
had no separate property of his own, there 
is nothing of his which coul be called 
assets which could pass into the appellants’ 
hands. When a creditor is dealing with an 


They have not in-,- 


unsecured debt due -from a member ofa” 


joint family in his individval capacity and 
the debtor dies, the creditor has no remedy 
unless he happens to have attached the 


debtor’s- interest in the family property. 


during: his lifetime. Here what had been 
attached is not Rambhau’s interest in the 


whole of thé family property, but only his 


interest in one particular item, namely, a 

house." That is all to which the-creditor can 
look for the purpose of satisfying his:claim. 
Theré is no liability on the part of the ap- 
pellants to pay the debt at all, since they 
have not inherited any property ‘from Rain- 
bhau. .The interest which their deceased 
brother had in the family -property disap- 
pears on his death except in so far as that. 
interest has been attached. The brothers, 


then, have placed before the Debt Concilia-. 


tion Board a fictitious debt in order to 
avoid the embarrassment which will arise. 
by the sale of the deceased brother’s interest 
in the: attached house, and the issue of a. 
certificate in respect of a debt which is not 
the debt ofthe persons making the applica- 
tion to the Debt Conciliation Board, is one 
beyond the Board’s jurisdiction and is in- 


` effective in so far as that’ particular debt is 


Concerned. The result is that thé appeal fails 
ane s dismissed with ‘costs. Counsel’s fee 
S. ] : 


- D. "Appeal dismissed. 
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Abandonment—Fire breaking out at waz refinery 
— Waa flowing into river and collected by general 
Public and brought and sold in market- Company 
- not asserting right to wax—Company held, must be 

e deemed to havz abandoned its right to ownership to 
wax—Iistoppel held arose by inaction—Issuing of 
press announcement subsequent to completion of 
salvage held immaterial. 

A fire Woke out’at a refinery of a company used in 
connection with the manufacture of wax and tons of 


-molten wax esvaped into the adjoining river and creeks > 
wherefrom it was~collected by thë general publiu and” 


was freely bought and sold “in the market. The com- 
pany permitted the salvage, which they themselves 
“were unable or unwilling to undertake, t> continue; 
they took no steps to prevent trading in the wax. No 


steps were takeù by the company to inform “the genergl ` 


public ofany intention to assert ownership over the 
wax: A - 
Held, that the company must ba deemed t» have 
abandoned its right of ownership over the wax and the 
issueof a press announcement after the salvage was 
complete, in assertion of its right by the company was 
- immaterial. 

Held, further, that the company having stood by 
at a-time when its officials kaew ‘perfectly well that 
menibers of the general public were-trading in the wax 
and having permitted . person to believe that the com-" 
pany had no further interest in it the estoppel arose by 
reason of their inaction as there was no prosecution 
instituted as a warning, no notice in the press, no evi- 
dence of cautions given to the general public. TAN 
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— 1889—I. See Madras Village Courts Act. minor ard had not reached the age of 16. Both .the 
—— 1899— 111. See Madras Hereditary Village Offices bridegroom and the bride were domiciled in. Bikanir 
Act. where the marriage ceremony was to be pérformed. 
— 1902—I. See Madras Court of Wards Act. The source of income was, however, in Calcutta: 
-—— 1908—I. See Madras Estates Land Act. Held, that the Court should not facilitate conduct 
— 1920—IV. See Madras Children Act. which the Legislature in British India had made penal 
—— 1920—V. See Madras District Municipalites under the provisions of the Child Marriage Act, even 
Act. if such marriage was not punishable according to law 
—— 1922—III, See Madras City Tenants’ Protection | of Bikanir, HANSRAJ BHUTERIA V. ASKARAN BHUTERAT 
Act. Cal. 780° 
-—— 1927—II. See Madras Hindu Religious Endow- Admission. See Evidence Act, 1872, s. 21 434 
ments Act. —--——Defendant admitting execution of document 
—— 1931—III. See Madras Motor Vehicles Taxation but pleading it to be of no effect—It is no admission 
Act. of liability. 
<— 1932—VI. See Madras Co-operative Societies An admission bya party that he had executed the 
Act. document on which the plaintiff relies, accompanied by 
~— 1938—IV. See Madras Agriculturists’ Relief a pleading that the document is of no effect, is no ad- 
Act. mission at all of the defendant’s liability. U Min SIN - 
v. Ko KYE i Rang. 81 
Act-N.-W. F.P. Adoption. SeejHindu Law 845 


| 


É Trolls Adverse Possession—Acts of temporary and 
La ete See N-W. F. P. Muslim Personal “flimsy character cannot destroy real owner's title, 


K Law (Poena DENG An Where a house has fallen in ruins fora long time 

: i and the land has presented the appearance of a mere 

` ahata with a dalan bounded on all sides by the houses 

Acts—Punjab “ of neighbours, such acts of possession as tethering: of 

—— 1887—XVI. See Punjab Tenancy Act. cattle, using the land as a play ground, cooking food 

—— 1903—II. See Punjab Court of Wards Act, on the occasions of ceremonies and even planting trees 

— 1918—VI. See Punjab Courts Act. - by the persons who are no other than the members 
—— 1925—VIIJ. See Punjab Sikh . Gurdwaras °F the real owner’s family, carnot possibly arouse the’ 

5 ` Act. notice of the real owners even if the real owner has 

_—— 1929— VIII. See Punjab Pure Food Act. been living in the same town; much less would they 
—— 1936—II, See Punjab Debtors’ Trotection Constitute adverse possession against him if he has ` 

Act. Deen living away from the land since very long time, 

—— 1938—IV. See Punjab Restitution of Mortgaged since occasional acts are acts of a temporary and flimsy 

: Lands Act. ; character which do not destroy the title of the real 

: owner, IQBAL ALI v. 5. Humayun QADIR Oudh 50 

Acts—U. P. ; -—-— Burden of proof—Permissive possession not 


set up—Question, how to be approached. 

It is the duty of the plaintiffs claiming title by 
adverse possession to establish affirmatively that they 
had acquired statutory title to the property by reason 
of adverse possession for the requisite period. Where 
no case of permissive possession has been set up by 
défendant in the pleadings, and ths permissive character 
of pessession has never arisen as an jnd@pendent issue 
: Act, i calling for a decision in the case, it is whofly wrong to 
1937—IV. See U. P. Stay of Proceedings (Re- -approach the question of adverse possession by deter- 

i venue Courts) Act. * mining whether the defendant has proved a case of 
1939—X VII. See U. P. Tenancy Act. permissive possession or not and hold adverse possession 
1939—X VIII. See U. P. Stayed Arrears of Rent upon the weaknessef that case, IQBAL ALI v. 8. HUMA- 

- - (Remission) Act, YUN QADIR : Oudh 50 


1866—XXII. See Oudh Rent Act. 

1901—III. See U. P. Land Revenue Act.- 
1922—XI. See Agr Pre emption Act. 

1926— 111. See Agra Tenancy Act. - 
1934—XXV, See U. P. Encumbered Estates 


` Act. 
1934—XXVII. See U.P. Agriculturists’ Reli& 
t 


Le 


ms 


sa 
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-———— Essentials -of adverse possession—Onus . of 
establishing essentials. 

The title of the owner must be deemed to carr}, 
with it the legal possession and must be deemed to 
subsist, unless and until there is an open and hostile 
assertion of title accompanied by exclusive possession 
of aimefe@tive nature to the knowledge of the actual 
owner. To constitute a plaintiff's title by. adverse 

ossession, the possession required to be proved must 
oe adequate in continuity, in publicity, and in extent, 
and is displaced by evidence of partial possession by 
the defendant, and the onus of establishing these 
essential elements is upon the adverse possessor. IQBAL 
ALI v. S. Humayun QADIR Oudh 50 
——— Hostile and notorious possession — Situation, 

user and nature of property to be -considered. 

In determining the question whether .possession is 

* hostile and notorious so as to charge the real owner with 
notice ofthe adverse claim the nature, the situation 
and the user of the property must be considered, IQBAL 
ALI V. SgHamayun QADIR Oudh 50 
———— Question as to, is mixed one of law and fact 

—Whether proved facts substantiate plea of adverse 

possession is matter of law—If canbe challenged 

in second appeal. 

The question of adverse possession is a mixed 
question of factand law. Though the facts found by 
the Court of firstappeal must be accepted as final in 
second appea!, the question whether the proved facts 
substantiate the plea of adverse possession isa mafter 
of law which can be challenged in second appeal. IQBAL 
ALI v. S. HUMAYUN QADIR Oudh 50 
———— Title by adverse possession, if can originate 

during minority of person soughtto be defeated by 

adverse possession. $ 

Title by adverse possession. cannot originate during 

` the minority of the person sought to be defeated by 
adverse possession. To acquire adverse possession 
there must be acts of exclusion or ouster amountirg to 
open assertion of hostile title, knowledge of which 
must be attributable to the person sought to be ex- 
cluded so as to enable him to resist the acts. A minor 
is not ina position to know of or to resist acts of ouster 
and there can be no overt acts amounting to cpen 
assertion of a hostile title against a minor. KHEM- 
OHAND DAYARAM v. DAYARAM JESSOMAL Sind 137 
Agra Pre-emption Act (XI of 1922), s. 4 

—Co-sharcr executing wagt and divesting himself 

of entire properly ceases to be co-sharer. 

A co-sharer who executes a waqf deed and divests 
himself of his entire property, ceases to be a co- 

: sharer as defined ins, 4, Agra Pre-emption Act ang 
hence is not entitled to maintain a suit for pre-emption. 
BANWARI Ram v. MUHAMMAD Yar KHAN All. 72 
Agra Tenancy Act (III of 1926), ss. 80, 

253—Order of ejectment made before expiry of 15 

days’ notice under s. 80—Appeal—Conditional 
- order, tf canbe passed, ` 

In anappeal against an order of ejectment passed 
before expiry of 15 days required by notice under s. 80, 
it is not possible for the Appellate Court to pass a 
conditional order saying that it set aside the trial 
Court’s order oa the condition that the whole amount 
was paigl within certain time. Rati Ram v. NIADER 
Mau a All. 640 
—— S. 253_S. 253, scope of— Order of ejeet- 

ment passed before expiry of 15 days’ notice— 

Appeal and then revision from order—Judgment- 

debtor not making attempt to pay amount in 

meanwhile--If' can take aavartage of technical 
irregularity. 


Once the High: Court is seized of the revision, then, ° 
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it becomes its duty to cast its eye not merely on one : 


parte of the proceedings but the whole of them. » Whas 
comes under the review of the High Court are the pro- 
ceedings as .2 whole from start to finish and the 
object of the scrutiny*of the High Court is that so far 
as possible justice may be one in the proceedings as a 
whole. = 4 
_A dandlord obtained a decree for arrears of rent 
against the tenant. The notice under s. 80 (2) was 
served onthe judgment-debtor*on July 33, 1°37. On 
August 7, 1937, the Assistant Collector “treating the 
matter as if therehad been a default in complying 
with the nctice, made an ejectmeht order although 19 
days required by notice had not expired at the time of 
such order. There wasan appeal and also a revision 
to the High Court and the tenant although he had 
ample time to pay the amount made no attempt to pay 
it: 
Held, that though the order of the Assistant Collec- 
tor was technically irregular there was no injustice 
to the judgment-debtor and he could not be allowed to 
take advantage of the technical irregularity upon an 
application for revision. RATI Ram v. NIADER Mau 


All. eS 
Amendment. See Pleadings 72,4117, 
Appeal. See Practice 37, 256, 380 


—eLetters Patent—Case certified to be fit for 
appeal to Letters Patent, includes order for costs 
made or refused in that case. 

When a “case” is certified to be fit for appeal to the 
Letters Patent the word ‘case’ includes an order for 
costs made or refused in that case, which is obviously 
ancillary to the substantive order made inthe case, 
Sain Dass v. LAKHAJEE Rang. 306 

Parties—Held on facts that appeal was in- 
_ competent in the absence of a party’ which was a 

necessary party. ` a i 

A person asan agent of another executed 2 promis- 
sory note in favour of C. C -instituted avsuit on the 
note claiming relief alternatively against the agent 
and the principal. The suit was decreed against the 
principal and dismissed against the agent. No ap 
peal was filed against the dismissal and consequently 
it became barred. The principal, however, appealed 
against the decree against him and contended that the 
agent and not he, was liable on the promissory note. 
The agent, however, was not impleaded as necessary 

arty tg the appeal : , 

3 Hie (1) that when the right of appeal against the 

dismissal of the suit against the agent was barred, 

the agent was no longer an interested party. He was 
entitled tohold the decree in his favour : it was a sub- 
stantive right of a very valuable kind of which he could 

not be lightly deprived ; ah . 

(2) that the appealby the principal was incompe- 
tent unless the “agent was added by him as necessary 
arty ; i 
E (3) that it was not necessary for C to have appealed 
against the agent’s dismissal from the suit. It was 
incumbent on the principal, sif he desired to appeal 
against the judgment in favour of the agent, to do 80; 

(4) that the order. of the Court would be that the 
decree of the trial Court against the principal would 
tæ restored. Sarn Dass v. LAKHAJEE Rang. 306 
Arbitration—Award—Suit to set aside—Award 

under Burma Co-operative Societies Act, ignoring 

law of limitation—Suit to set aside such award, if 

maintainable. : , 

Courts are always inclined where possible to support 
the vaMidity ofan award and will not lend themselves 
toa consideration of what a Court of Law would have 
done, when the parties have agreed’ on the one hand 





an Be 8 (3)—Finality under s. 8 (8), 


iv, 6 INDIAN 


Arbitration—contld. . . 
or when there is a statutory obligation placed upon 
them pn the theother, to refer their disputesto a {yihu- 
ral which is nota Court of Law. But, on the other 
hand, tHat eribunal must tome to adecision which is ° 
a quasi judicial decision or must make an award 
which has been arrived a? after proper consideration 
of the case. An arbitrator is bound to ge effect to 
all legal defences Meluding a defence unde? any statute 
of lijpitation. 

Consequently wherean award made by an arbitrator 
appointed un@er the Burma Co-operative Sccieties Act, 
has ignored the law of limitation, a suit fo set aside 
the award is maintainable. Co opzrativE Town BANK, 
v. U Kyaw THA Rang. 220 
Assam Debt Conciliation Act (X of 1 936), 

ss.7, 8 (8)—Debt Settlement Board, whether 

has inherent final jurisdiction to determine exis- 
tence and amount of debt. 

A Boardin Assam has no inherent final jurisdiction 
to determine questions relating to the existence and 
amount of a debt though the Board might have to con- 


„sider such question .incidently, for example, under s. 


4 of the Act, inorder to enable it to decide whether 
or not it had jurisdiction to deal with a particular 
application. PULIN BEHARI Das v. Reasar ALI 

Cal. 265 
nature 


of. 

Decision ofthe Debt Conciliation Board on the ques- 
tion of jurisdiction is final under s. 8(3), Assam Debt 
Conciliation Act, but the finality only attaches tothe 
actual decision with regard to jurisdiction and not to 
any. incidental finding on which that decision may be 
based. Puttn BEHARI Das v, REASATALI Cal. 265 
——— 88. 8 (3), 16 (4)—Decision by Board that 

debt does not subsist as it is time-barred amounts to 

decision that it has no, jurisdiction to deal with 
the debt~ Jurisdiction of Civil Court, if ousted 
under s, 8(3) or s. 16 (4) to deal with it. 

Where the Board holds that a particular debt was 
not subsisting as it was time-barred, the order amounts 
to an crder that it has no jurisdiction to deal with 
the particular debt as it was time-barred, and there- 
fore, finality only attaches to the order in so far as 
it purports to decide that the Board had no jurisdic- 
tion todeal with the matter, but, in so far as the 
order may have purported to decide whether the 
alleged debt was in existence or its amount, no finality 
would attach thereto and therefore it would not oust 
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Association—conceld. 


disapproves, provided of course that he is not personally 
damnified by expulsion or punishment or by loss to 
Property of which he may be ajoint owner. Kowrsa 
SuRYANARAYANA Rao v. PATIBANDLA SUBRAHMANYAM 
6 ; Mad. 760 
Award. See Arbitration $ 220 
Banker and Customer Fiduciary’ tation 
between—When arises—Amount credited in sus- 
pense account awaiting directions of creditor— 

No pass or cheque books issued nor contract as -to 

int.rest entered into—Relation between parties is 

fiductary—Creditor is entitled to preferengial 
claim. 

The mere fact that a person had no prior banking 
{transaction with the Bank will not by itself: be suffi- 
cient to exclude the possibility of the person’s having 
become a customer of the Bank when he paid in the 
amounts. Again the mere fact that a customer give? 
directions to a banker to' apply ina particular manner 
moneys standing to his credit will not necessarily 
make the relationship between the parties figuciary. 

Where the accou:.t books of the parties to show that 
the amounts were credited in anamath or suspense 
accouut to await the instructions of the creditor as 
regards their disposal and the .usual procedure of 
giving pass books and cheque books was not followed 
and no agreement was entered’ into regarding the 
interest payable on the deposits, the amounts must 
be deemed to have been received by the Bank in a 
fiduciary capacity “and not as between a Bank and its 
customer, Consequently such a creditor is entitled to 
preferential claim over other customers of the Bank, 
OFFICIAL ASSIGNEE v. NATESAM PILLAI Mad. -728 


Bengal Agricultural Debtors Act (VII of 
1936), ss. 2, (8) (iii), 34—Decree passed for 
cash equivalent of bhag produce in suit for non- 
payment of share bhag producz by defendant, 
whether “debt” within meaning of Act—Ezecu- 
tion proceedings in respect of such decree, if can be 
stayed under s. 34. i 
Where a decree is passed in a suit instituted by 

the decree-holder against the judgment-debtors for non- 

payment of their share of the bhag produce due in 
respect of a certain plot for a cash equivalent of the 
produce, such a decree isnot a debt within the mean- 
ing of the Ben. Agri. Debtors Act and is, therefore, 
exempted from its operation. The execution pro- 
ceedings in respect of such decree cannot, therefore, 


under s. 8(3) ors. 16(4) the jurisdiction of the Civil be stayed under s. 34. Hzwenpra Natu Roy 
Court to, deal with the debtor. Punin BEHARI Dika. CHOWDHURY v. PURNA Onaran HAULI Cal. 367 
Reasat ALI Cal. 265 = hether ‘‘debtor.”’ 
—— S. 21—Application under s. 4— Board hold- ° ae ap a gga ae 





ing particular debt to be time-barred—Civil Court, 

if should suspend 17eceedings in respect of such 

ebt though application may be pending before: 

Board. 

Where an application under s. 
Board for the settlement of debts, and the Beard 
holds that a particula debt mentioned in the ap- 
plication is time-barred the Civil Court is under no 
obligation to suspend the execution proceedings before 
itin connection with that decree even though the 
application under s. 4 may be pending before ghe 
Board. Putin BEHARI Das v. Reasat ALT Cal. 265 
Associatlon—Association maintained not merely 

by subscription of members but by donations is not 

club—Member when can sue management, stated, 

Where an Association is majntained not by mere 
subscriptions from its members but by donations, it is 
not aclub, A member of an association cannot sue 
the management because it does some act of „which he 


4 is made to the 


The reference in sub-s. (9) (a), s. 2 to a person 
“who cultivates land himself? must mean a person 
other than a raiyat or an under-raiyat who hassome 
interest in the land, which would entitle him to em- 
ploy hired labourers, adhiars, bargadars or bhagdar 
for the purpose of cultivating it, but such hired 
labourers and the other persons mentioned would not 
themselves be included within the definition of ‘“deb- 
tor.” HEMENDRA NATH ROY CHOWDHURY v. PURNA 
CHARAN HAULI Cal. 367 
———— s. 34. See Bengal Agricultural Debtors 

Act, 1936, s. 2, (8) (zzz) _© 367 
—— 8. 34_Notice under, correctMegiving -num- 

ber of case to be stayed—Omission, of one of two 

decree-holders and addition of one who was not 
judgment-debtor, whether affect- validity of 

notice. 9 

Where the nôtico under s. 34, Ben. Agri. Debtors 
Act correctly gives the number of the execution case 
which is to be stayed, an omission of -one decree- 
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holder and an addition of a person who was not a 
judgment-debtor are mere formal defects which can 
not possibly affect the validity of the notice. 
Moman MANJHI v, HASHAN ALI KHAN ARMANALI KHAN 
. : e Gal. 317 
-Bengal Excise Act (V of 1909), ss. 54, 83 
(D= ence under s. 54 (b)— Cognizance taken on 


challan submitted by Inspector of Pelice—Proceed- . 


ings held did not comply with s. 83 (b) and were, 
therefore, void. 
Police reported an offence under s. 54 (b), Ben. 
Exgise Act to the Collector of Excise who wrote to 
the Deputy Commissioner of Police, saying that he 
„sanctioned the prosecution of the two accused and 
‘that he authorized an officer of the Police department 
to investigate the cases and to submit a report to the 
Magistrate under s. 83 (b) of the said Act. The Magis- 
“rate took cognizance on a challan submitted by the 
‘ Inspector of Police : 
Held, that it could not be said that thé Police 
. Officer who filed the challan of which cognizance was 
taken answered to the deserption required by s. 83, 
namely ‘‘an excise officer authorized by the Collector 
in this behalf.” Inthe circumstances the whole pro- 
ceedings were void. FAKIR MAHAMMAD v. EMPEROR ~ 
3 Cal. TTT 
‘Bengal Food Adulteration Act(VI of 1919), 
s. 6 (1) and (3)—Accused taking consignment of 
mustard oil at Ratlway Station for sale—Sanitary 
Inspector taking sample while goods were still @n 
railway premises—Oil found adulterated—Accus- 
ed, tf can be convicted—Fact that accused had no 
time to examine goods, if good defence. 
.. The accused took delivery of some tins of mustard 
oil at the Railway Station for the purpose of 
selling them. 
-actually on the railway premises a sample was taken 
from these tins by the Sanitary Inspector and it was 
found that the mustard oil contained therein was adul- 
terated: 
Held, that although the goods had actually left 
‘the railway premises, they were nevertheless bcing 
-stored for sale by the accused within the meaning 
of s. 6 (1) of the Bengal Food Adulteration Act. The 
requisite initial,onus had been descharged by the 
prosecution. The accused came into physical posses- 
sion of the consignment as soon as he took delivery 
thereof at the Railway Station and from the moment 
that he took such delivery until the goods were actual- 
ly exposed for sale in his shop there could be no doubt 
that he was actually storing them with a view to 
their ultimate disposal by sale. 
have had no oppurtunity to examine the nature of the 
goods between the tine when he took delivery of 
-them and the time when a simple was taken was no 
defence in view of s. 6 (3) Harr RAKSHAK DUTT v, 
CHAIRMAN, DISTRIOT BOARD, BIRBHUM Cal. 186 
Bengal General Clauses Act (I of 1899), 
S. 8-5. 8, construction of—Rights in respect of 
transations completed prior to repeal saved - Reme- 
dies im respect of such rights are also saved. 
o Section €, Ben. General Clauses Act ccntemplates a 
case where the repealing enactment repeals a substantive 
right as well as the procedure by which it was enforced, 
and in such ga@es if the rights are saved in res}ect of 
transactions completed prior to the repealing of the 
statute, the remedies in respect of such rights as laid 
¿down in the repealed statute are also saved and the 
litigant can insititute or continue proceeding in the 
-same way for the enforcement of hig rights as if the 
repealing Act had not come into force. DHIRENDRA 
Nats Roy v. IJJETALI MIAH Cal, 514 


Pyar? , 


“AHMAD 


On the same day while the goods were ' 


The fact that he could, 


GENERALINDEX . N 


Bengal General Clauses At§—concld. 


—__—— ss. 8, (8) (e)—Words “instituted, con- 
singed or enforced” in s. 8 (e), interpretation.. 

The words “instituted, continued or enforced”? in 
s. 8, cl. (e), Ben. General Clauses Act are*to be taken 
with each of the words “investigation, legal proceed- 
ing or remedy” s> far as thy seem to be appropriate, 
DHIRENDRA Natu Roy v. IJJETALI MAH. Cal, 544 


Bengal Non-Agricultural Tenancy (Tem- 
porary Provisions) Act (IX of 1940), 
S. 3—Phrase “on account of the nonepayment of 
rent” — Meaning explated. 

The words in s. 3, Ben. Non-Agricultural Tenancy 
(Temporary Provisions) Act ‘‘on account of the non- 
payment of rent’’ are not used for purposes of indicat- 
ing that the cause of-action for ejectment must be the 
non-payment of rent. The Legislature meant that if a 
tenant was in arrears, a suit for ejecting such a tenant 
would be a suit for ejectment “on account of the 
non-payment of rent.’ Kumar PURNENDU NATH 
TAGORE v. NARENDRA NATH SAMANTA Cal, 581 


Bengal Public Demands Recovery Act 
CII of 1913), s. 7—Bar of suit contemplated 
by s. 46—Question between auction-purchaser and 
representatives of certificate debtor—No bar. 

Where the question is between the auction- purchaser 
and the representatives of the certificate debtor and not 


“between the certificate holder and the certificate debtor 


or their representatives s. 46 has no application. 

The concurrent findings of the Courts below that the 
sale in the certificate proceedings was not vitiated by 
fraud is a finding of fact and binds the High Court in 
second appeal. Nisar MOHAMMAD Kuan v. Tavourr 
, Pat. 479 
— S. T- Certificate against: dead person— 
Effect of on interest of. legal representatives. 





~ The entire proceedings based upon the certificate 


issued against a dead person are wholly inoperative to 

affect the heirs of the deceased. It is open to the 

Certificate Officer under s. 11 to amend the certificate 

by addition, omission or substitution of the name of the 

certificate-debtor. In the absence of such amendment 

the heirs are wholly unaffected by the certificate sale. 
NISAR MOHAMMAD KHAN v. TAUQUIR AHMAD 

h Pat. 479 

S. T—Certificate sale—Accounts opened in 

name of co-sharers—Quota of arrears dues paid— 

- Certificate sale of entire estate for arrears— 

Liability. 

Where separate accounts had been opened in the name 
of plaintiffs-co-sharers on November 7, 1933, their share 
is liable for the cess for the January and March kist of 
1933, even though they had paid their quota, when 
the certificate proceedings had been started to realise 
the dues from all the co-sharers who were then alive not 
only for their quota but also on account of the quota of 
the other co-sharers who were in default. The payment 
by the plaintiffs of their quota does not do away with 
-the liability of the entire estate to pay the arrears which 
were due from the whole estate. Nisar MOHAMMAD 
Kaan v. TAUGUIR AHMAD Pat, 479 
——-— S. TIS. 29, applicability—Section assumes 

that certificate was in proper order, 


- ection 29, Public Demands Recovery Act, assumes 


that the certificate was a proper certificate where the 
certificate issued in the name of a dead person was 
never altered and no substitution was made by bringing 
in the names of the legal representative upon the record. 
Section 29 has no appljcation. The heirs without bring- 
ing a seit to set aside sale can bring a suit for declara- 
tion that the sale does not affect their interest. NISAR 
MOHAMMAD Kuan v. TAUGUIR AHMAD Pat, 479 


Bengal Publje Demands Recovery Act— 
coneld, 5 


——z—- S. 29. See Bengal Public Demande Regovery 

Act, 1913, s. 7 479 
— Se 46. See Bengal Public Demands Recover y* 
Act, 1913, 5.7 a 479 

Bengal Tenancy ct (VIII of 1885), 

S. 26-G-—Held on construction that mortgage 

was not usufructuary but one bY conditional 

sale, 
eld, on construction of the mortgage-deed, that the 
mortgage w&s nota usufructuary mortgage as contem- 
plated by s. 58 (d), T. P. Act. Although the mort- 
gagees were given ‘possession of the mortgaged prop- 
erties and they were entitled to appropriate the rents 
and profits towards the interest due, yet the essen- 
tial element of a usufructuary mortgage was wanting, 
namely that the mortgagee would retain possession of 
the properties till the mortgage money was paid. The 
transaction was substantially a mortgage by condi- 
tional sale though certain rights of a usufructuary 
mortgage were also given to the mortgagees. The ex- 
pressions kot kobala and saf kobala which were used 
in tho document were quite sufficient to show that the 
mortgage was by conditional sale. MAHENDRA NATH 
SARDAR v. KALIPADA HALDAR Cal, 508 
——8. 269—Usufructuary mortgage—Mortgagor 
representing that holdings mortgaged wege mokarari 

—If estopped from sayirg that holdings are occu- 

pancy. 

Where a mortgagor executing a usufructuary mort- 
gage represents to the mortgagee that the properties 
mortgaged were mokarari holdings held by him at a 
fixed rent, he is not estopped from saying that these 
were occupancy holdings which would attract the ope- 
ration of s, 26-G, Ben. Ten. Act. MAHENDRA NATH 
SARDAR v. KALIPADA HALDAR Cal. 508 
———— 8. 26-J—Recovery of transfer-fee by land- 

lord must be by application. 

The recovery cf the balance of transfer fees by the 
landlord must be by an application and not by a 
suit. DHIRENDRA Natu Roy», IJJETALI MIAH 

Cal. 514 
——-- ss. 26-d, 188 (1) (i)—Rights under s. 26-J 
accrued before its repeal—If can be enforced by 

application under s. 26-J read with s. 188 (1) (i) 

even after their repeal. 

A right acquired by the landlord under s. 26-J of 
“the old Ben. Ten. Act to recover the balance of land- 
lord's fees and compensation before the repehl of the 
section by Act VI of 1938, can be enforced by an 
application under s. 26-J read with s. 188 (1) (i) even 
after the 1epeal of those sections. DHIRENDRA NATH 
Roy v., IJJETALI Mian Cal. 511 
— s.146-A,as amended by ActIV of 

1928—All persons on rent roll not made parties— 

Decree obtained, if rent decree. 

Where the landlord has not joined as defendants in 
his suit all the persons whose names were borne in his 
rent-roll as tenants, the fundamental condition for in- 
voking the principle of sepresentation under s. 146-A, 
Ben. Ten. Act (as amended in 1928), is lacking, and 
the decree obtained would not be a rent decree. HARAN 
CHARAN MANDAL v. HIRALAL NASKAR Cal. 4°72 
————ss. 170, 171, 174—Purchaser of ngn- 

transf:rable holding, whether has interest “im 

holding - Whether can make deposit under s. 170— 

Whether entitled to statutory lien on property saved 

by his deposit. 4 

A purchaser of a ncn-transferable occupancy holding 
either in whole or in part, acquires an interes in the 
holding which is operative against the: raiyat and 
against the rest of the world except only the non- 
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assenting landlord. On the sale of the holding in exe- 
cution of a rent decree, the interest of such a person 
© would be extinguished. The purchaser comes within 
the category of persons whose interests are affected by 
the sale within the meaning of s. 170 or s. 171 as well 
as ofs. 174, and is competent to make a deposit under 
s. 170 and can claim a statutory lien over theStoperty 
which he saves by the payment, so that he can recover 
from the property itself, if not from the tenant per- 
sonally for whose benefit he professes to act. HARAN 
CHARAN MANDAL v. HIRALAL NASKAR Cal. 172 
S. 174. See Civil Procedure Code, 4255 
-805 





8. 47 
Bengal Village Local Self-Government Act 
(V of 1919), s. 17-A—Question whether.person 
ts properly elected as president of Union Board— 

Jurisdiction of Civil Court to decide, : 

The Civil Courtshave jurisdiction unless their juri 
diction has been definitely’ taken away. There is no 
section ‘in the Bengal Village Local Self-Govt. Act 
which takes away the jurisdiction of the Civil Courts 
to decide that certain person is not properly elected as 
a president of a Union Board. Gotam Morruza Mounix 
v. MANIRUDDIN AHAMAD Cal.116 

S. 17-A—Rules for election of president — 

Suit for declaration that rival candidate is nct 

properly elected president— Plaintiff, if can be 

declared president. f 

In a suit by a candidats fora declaration that his 
vival candidate is not properly elected as a president of 
the Union Board, the plaintiff is not entitled to a 
declaration that he (the plaintiff) is the president un- 
less it has been found that under the rules made by the 
Local Govt. he has been duly elected as president. 
GoLAM MORTUZA MOULIK v. MANIRUDDIN AHAMAD 

Cal. 146 
Berar Inam Rules, 1859 — Devolution — 

Grantee’s co-sharer's lineal descendants becoming 

extinct—Escheat to Crown—Reversion to represen- 

tatives of original grantee. ; 

If the share which is assigned to a co-sharer in the 
inam certificate is regarded as a distinct and indepen- 
dent grant, it will no doubt escheat to Govt. on extinc- 
tion of the co-sharer’s line, But where it is covered 
by amajor grant, it does not escheat to the Crown but 
merges in the major grant of which it was a part and 
reverts to the representatives of the original (major) 
grantee. SHRIRAM v. Banya Bar Nag. 454 
————Husband of deceased incumbent, if can come 

in as heir. 

A widow of an inam granteeis a member of his 
family whereas a husband of a woman born in grantee’s 


° family is not a member of that family. The grant is 


made for the benefit of the grantee’s family and cannot 

be enjoyed by any one who is outside that family. 

SHRIRAM v. BANYA Bat Nag. 454 

— P. 5 (2)—Inams—Succession— Certificate 
silent as to rule of devolution—Personal law, 
applicability. 

Where the inam is a Crown grant it will be governed 
by s. 3, Crown Grants Act which excludes the applica- 
tion of the personal law. If there is any ambiguity 
in the inam certificate or if the inam certificate is 
silent asto the rule of devolution the quegtion will 
have to be resolved in accordance withéhe Inam Rules 
of 1859. In matters not expressly menfioned in the 
sanad or certificate or other documents evidencing the 
special terms of the grant in tLe particular case, 
devolution and the incidents of an inam estate in 
Berar are regulated by the Berar Inam Rules of 1859, 
SHRIRAM v. Banya Bar Nag. 454 
rr. 5 (2), 3—Deshpandia allowance, when 
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inam—Succession thereto—Dastaki, what. is. 

Deshpandia allowance in Berar isan inam and is 
governed by the Inam Rules and succession thereto is 
prescribed by r. 5 (2). 

Under r. 32 of the Rules framed under s. 14 of the 
Pensions Act, 1872, (Act XXIII of 1871), as applied to 
Berar, the cash allowance payable to Deshmukhs and 
Desh. jas in commutation of their emoluments as 


ex-pargana officials is paid to the person whose name. 


has been recorded as dastaki. Unde? r. 36 of the 
aforesaid rules the dastaki is bound to distribute the 
allowance among all persons who are entitled to any 
share in it. These allowances are intended for the 
maiftenance of the grantees and their descendants, 
SHRIRAM v. Banya Bat Nag. 454 
Bihar Agricultural Income Tax Act (VII 

of 1938)—Validity—Bihar Act not invalid due 

to noncompliance with s. 299, Government of 
o India Act or Para. XVIII of Instrument of 

Instructions, ` < 

The Bihar Act cannot be held to be invalid on the 
ground of failure to comply with s. 299 Govt. of India 
Act by re@son of the provisions of s. 109 (2) (a) of that 
Act. So also it cannot be held to beinvalid by reason 
of the Governor's failure to reserve the bill as directed 
by para. XVIII of the Instrument of Instructions in 
view of s. 52 (2), Govt. of India Act. JHALAK PRASAD 
SINGH v. PROVINOE oF BIHAR Pat. 663 S B 

s. 2 (a) — Definition of “agricultural 
income” in Bihar Act and Income Tax Act com- 

pared. 4 

The word “revenue” in s. 2 (1), Income Tas Act is 
used to denote income or a revenue receipt as opposed 
to a capital receipt and, therefore, covers all income 
from agricultural land other than rent. No real dis- 
tinction can be drawn between the expressions ‘‘rent or 
revenue” in Income Tax Act and “rent or income” in 
Bihar Agri. Income Tax Act and it cannot be said that 
by the use of the words “rent or income” the Pro- 
vincial Govt. are taxing something more than is per- 
missible by the definition in the Income Tax Act. 
JHALAK PRASAD SINGH V. PROVINOE OF BIHAR 

i ; i É Pat. 663 S B 
—— 6. 2 (a)—Held, that incomes derived by 

assessees in this case from such sources were not 

derived from land used for agricultural purposes 
or from agricultural and could not be assessed to 
tax under Act— Words and phrases — ‘Bankar, 

‘lahkar’ and ‘phalkar’ meaning explained. 

Where the ‘bankar’ income was derived by the 
assessee from virgin jungles or jungle land not actual- 
ly cultivated and the trees appeared to have grown 
naturally in the jungles without the intervention of 
human agency: 

Held, that the growth of these trees could not be 
said to result from the cultivation of the soil and the 
income referred to as ‘‘bankar’’ was not derived from 
agricultural land or from agriculture and, therefore, it 
coula i not be assessed under the Bihar Agri. Income 

ax Act. 


Lac is not the result of any cultivation but is the , 


ereation of a particular insect when placed on particular 
trees. Where nothing appears to be done by the 
assessee beyond placing the insect on the trees, it can- 
not be held that ‘lakkar’ income is derived from land 
used for afticultyral purposes or from agriculture, 
“Phalkar’ eis income derived from wild jungle 
fruits, and it cannot be said that the fruit gathered is 
the result of any cultivation, but, on the contrary, it 
is the result of the absence of cultivation. Trees and 
bushes yielding these fruits grow noon cultivated soil 
but on land not under cultivation and frequently the 
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more neglected and wild the land is the thicker grow 
these wild bushes and trees- yielding such crop. 
Préetitally in all cases the crop is the result of want 
eof cultivation and not the result of cultivatiqn. e 

Held, that it was nok established that the income 
described as ‘“phalkar’’‘in the case was income deriv- 
ed from land used for agriculture or from agriculture 
and; was, therefore, not assessablee to agricultural 
income-tax. THE Province or BIHAR -v. PRATAP UDAI 

Naty SAHIDEO OF RATUGARH |, Pat. 238 8 B 
——-s. 2 (a)—Income of raiyats end tenure- 
holders of revenue freeland, if covered by definition 

of “agricultural income.” e 

It is open to the High Oourt so to limit the definition 
given in the Bihar Act asto bring it within the com- 
petence of the local Legislature. 

The income of a raiyat does not fall within s.2 (a) 
(1) of the Bihar Agri. Income Tax Act but rather falls 
within s. 2 (a) (2) (1) of that Act. His income is 
derived from land by agriculture and clearly falls 
within the definitions given in both the Bihar Act and 
the Income Tax Act. . 

The income of tenure-holders of revenue free land 
falls within the definition given in both the Bihar Agri. 
Income Tax Act and the Income Tax Act and, there- 
fore, the Bihar Agri. Income Tax Act cannot be held 
to be ultra vires upon this ground. JHALAK PRASAD 
SINGH v, PRovinoz or BIHAR Pat. 663 SB 

—5. 2 (a) —Income Tax Act, s. 2 (1)—Word 

‘local rate’ in s. 2 (1), Income Tax Act, if covers 

cess, 

The expression “local rate” used in Income Tax Act 
in the definition of “agricultural income” is wide 
enough to cover cess which isa term used in Bihar for 
local rates levied on immovable property for the benefit 
of- local authorities. Hence the addition of the words 
“local cess” in the definition of ‘agricultural income” 
given in the Bihar Act does not affect the matter in 
any way and does notin any way extend the field of 
taxation. JHALAK PRASAD SINGH v. PROVINCE oF 
BIHAR Pat. 663 SB 

S. 2 (a)—Regulation I of 1793, construction 

—Effect of—Tax under Bihar Act, if infringe- 

ment of rights granted to zemindars by Permanent 

Setilement Regulation. 

Regulation I of 1793 containsno assurance or under- 
taking to the zemtadar that he would for ever there- 
after be immune from taxation such as that imposed by 
the Bihare-Agri. Income Tax Act. The Regulation 
merely contains an assurance that the jama or land 
revenue payable by the zemindar would never be in- 
creased, : 

e The tax imposed on agricultural income by the Bihar 
Agri. Income Tax Act, 1938, isin no way an infringe- 
ment of therights granted to zemindar by the Perma-- 
nent Settlement Regu'ations. 

The tax imposed by the Bihar Actisa‘tax on income 
though limited to income derived from agricultural - 
sources it is in no sense a tax on the land or payment 
in the nature of jama because it is imposed on the in- 
come derived from the land and Sot on the land itself, 
It cannot therefore be said that the Bihar Agri. Income 
Tax does in any way purport to affect, vary or re- 
peal any provision in the Permanent Settlement Regu- 
lati€ns particulary Ben. Regulation, I of 1798 JHALAK 
PRASAD SINGH v. PROVINCE OF BIHAR Pat.663 SB 
- 8.2 (a)—Whether ‘bankar’ ‘lehkar’ and 
‘phalkar’ incomes are incomes from agriculture or 
lands used for agricliural purpos:s, is question of 
fact—Duty of authorities to state facts when stat- 
ing cast to High Court. ; -à - 


Act— 
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“Bankar” is income derived from the sale of wood 
from juñgles, whereas ‘lahkar’ isincome from letting 
lands-and trees for cultivation of lac. “Phalkar' “is 
income from the fruit of jungle treesand bushes. The 


question wifether the income from thesee sources can. 


be said to be derived from land used for agricultural 


purposes or from agriculture, is in the main, ono of 
fact and the authorities should bear this in mind 
when stating a case to the High Court. If thé land 


is netso used, then the income is not taxable under 
the Bihar Agri. Income Tax Act. THE Province oF 
BIHAR v, Pratap UDAI Natw SAHIDEO OF RATUGARH 
: 5 Pat. 203 S B 

——— ss. 2 (a) 3, 4—Bengal Cess Act (IX 
of 1880), ss. 4, 41, 100, 105 — Collector act- 
ing under Cess Act acts as officer of Crown as such 
and not as agent of ‘local authorities’—Bihar Act 
is ultra vires only in so far as it covers income from 
revenue free agricultural land in a Municipality. 

Under the Ben. Cess Act, 1830, the rate of cess to be 
levied is fixed by the District Board and the proceeds 
are paid into a district fund. The assessment and 
collection of cess is however, ordinarily made by the 
Collector, and the Collector, when he performs his 
duties under the Cess Act isin no way a servant of the 
District Boards, He does not act under their supervi- 
sion but under the supervision of the higher Govt. 
authorities. Hence when the Collector pefforms the 
duties cast upon him by the Ben. Cess Act he performs 
them as Collector that is, as an officer of the Crown 
and not as an agent of the local authorities, 

What s. 100, of the Ben. Cess Act empowers the 
Board of Revenue to dois to invest a person with the 
powers of a Collector‘ under the Act. Once such a 
person is invested with such powers, he is, as far as 
those duties are concerned, a Collector, and he per- 
forms his duties not asa servant or agent of the District 
Boards but asa Collector. Even such a person must be 
regarded as a Collector and he performs his duties as a 
Collector, that is, as an officer cf the Crown as such. 
The cess in Bihar is therefore assessed and collected by 
officers of the Crown as such and that being so there is 
no real difference between the two definitions of tha 
“agricultural income” in the Income Tax Act and the 
Bihar Agri. Income Tax Act as far as the assessment 
and collection of cess is concerned. 

Revenue free agricultural land in a Municipality is 
subject to a local rate collected under a Bihar and Orissa 
Municipal Act, and, therefore, comes within thé€-defini- 
tion given in the Agri. Income Tax Act. As the local 
rate, however, is collected by the servants of the 
Municipality and not by the officers of the Crown as 
such, the income derived from such lands is not within 
the definition of agricultural income given in the Income 
Tax Act. Hence, in so faras the definition of “agri- 
culturalincome’”’ in the Bihar Agri. Income Tax Act, 
covers income from revenue free agricultural land in a 
Municipality itis ultra vires but this does not make the 
whole Act ultra vires, JHALAK PRASAD SINGH v, PRo- 
VINCE OF BIHAR Put. 663S B 
——— S88. 2 (a), 35 4—Income Tax Act (IX 

of 1922), s. 2 (1)—Bihar Ast whether ultra vires 

asa whole because definition of “agricultural in- 
come” given in Actis wider or narrower than that 

given in Income Tux Act. , 

The omission to includecl. (0) of the definition con- 
tained in the Income Tax Actia the definition contain- 
ed in the Bihar Agri. Income Tax Act cannot make the 
latter Act ultra vires. In effect the Bihar Govt. are 
proposing to tax less than they are entitled to dg. The 
greater must include the less, and if the Provincial 
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Govt. are entitled to tax all agricultural income as 
defined in s. 2 (1), Income Tax Act, then they are 
élearly entitled to tax apart only of such income. Tt 
is impossible to hold that the omission to tax some forms 
of agricultural income could render the whole of the 
Bihar Act ultra vires and of no effect JHALAK PRASAD 
SINGH v. PROVINOE or BIHAR Patma S B 
—- s. 2 (a), 6 (b)—Whether non-recurring 
premia or salami paid to proprietors of land when 
granting lease, is agricultural income of proprie- 
tors within s.2(a) is question of  fact—Test of 
determination—Held, such payments were not agri- 
cultural income and could not be taged, 
It is impossible to lay down a hard and fast rule 





that a salami or premium can in no case be taxable. 
The question in each case would depend on the facts 
and circumstances of that particular case. Salami 


may in certain cases be regarded as payment of reni? 
in advance and in such cases the salami could rightly 
be regarded as income, Where, however, salami 
cannot he regarded as payment of rent in advance it 
cannot be regarded as income and would, therefore, 
not be taxable. Where the premium or salami repre- 
sents the whole or part of the price of the land, it 
could not be income Income connotes a periodical 
monetary return coming in with some sort of regu- 
larity, or expected regularity, from definite sources. 
The premium, or salami, which is paid once for all, is 
not a recurring payment and does not satisfy the test 
of income. 

lt is for the income-tax authorities to show that 
there do exist facts which would make the salami 
income. Prima facie, salami is not income. 

Where it is impossible upon the facts as stated to 
say that the single non-recurring premia and salamis 
paid to the assessee once only as consideration for the 
settlement of agricultural land at the time of granting 
ofa lease constituted a part of the assessee’s income, 
it cannot be held to be agricultural income within the 
meaning of s. (a) of the Bihar Agri. Income Tax Act 
and isnot assessableunder that Act. THE PROVINOE 
or BIHAR v. Pratap Upar Nata Saur Deo oF RATU- 
GARH Pat. 203 8 `B 
——— SS. 2 (a), 6 (b), 25 (6)—Cess imposed by 

Bengal Cess Act (IX of 1830), on tenwer-holders and 

raiyats and collected by proprietors of land, can be 

assessed as agricultural income of latter as defined 

in s. 2(a). 

The cess as imposed by the Ben. Cess Act (Act IX 
of 1880 B. C.) on tenure-holders and raiyats and col- 
lected by the proprietors of the land can be as- 
sessed as agricultural incomə of the latter as defined 
fn s.2(a), Bihar Agri. Income Tax Act. The cess 
received by the proprietors of land from the tenure- 
holders and razyats is income derived from land 
used for agricultural purposes. All such land is ex- 
pressly made liable to cess by the Ben. Cess Act and 
it is payable by the tenure-holders and raiyats by rea- 
son of their relation to the land, and further it is re- 
ceived by the proprietors by reason of their rights as 
proprietors of the land. The liability to pay such 
cess and the right to receive it only exists as long as 
the relationship of proprietor and tenure-holder or 
propietor and raiyat exists. When the pgoprietor 
ceases to be a proprietor, he no longer gas any right 
to the cass and similarly when the int®ests of the 
tenure-holder or raiyat cease, their liability to pay cess 
comes toanend. The liability to pay and the ‘right 
to receive cass is s> closely connected with . the land 
that it can truly þe said that it is income derived 
from the land. That being so, the cess forms part of 
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their agricultural inc:me and is Hable to be taxed 


under the Bihar Agri. Income Tax Act Tur Province 5 


oF BIHAR v. Pratap Upar NATH Sanr Deo or RATU- 
GARH - Pat. 203.8 B 


- 25 (6)—Agricultural income-tax autho- 
ritves must follow decisions of Patna High Court— 
- ‘They are not entitled to follow dicions of other 

High Courts cr rely on their own experience, in 

case of conflict of authorities. 

The Agricultural Income-tax Authorities in Bihar 
mêst in’ view of s. 25 (6), Bihar Agri. Income Tax Act, 
regard cases decided by the Patna High Court under 
the Act as binding upon them and they will not be 
entitled in the case of a conflict of authorities to follow 


decisions of other Courts or to rely on their own ex- 
eperience. THE PROVINOE OF BIHAR v. PRATAP UDAI 
Nata SAHI DEO or RATUGARH Pat. 203 S B 


——-— Regulation (I of 1793)—Bthar Agricultural 

Incomg Tax Act repeals by neccssary implication 

“provisions of Regulation 1 of 1193 which are in- 
-consistent with it. 

A subsequent general Act will repeal the provisions of 
an earlier special Actif the provisions of the subse- 
quent Act are clear and unambiguous and clearly apply 
to. the matters dealt with by the earlier special legisla- 
tion.” Under the Bihar Agri. Income Tax Act, all 
agricultural income is :.ade taxable without distinction, 
and that being so any protection afforded to agrical- 
tural income by any earlier Act is repealed by this sub- 
sequent Act. ‘he Court is, therefore, bound to hold that 
the Bihar Agri. Inc.me Tax Act repeals by necessary 
implication any provision in the earher Regulation L of 
1793 which is inconsistent with it, JHALAK PRASAD 
SINGH v, PROVINOE oF BIHAR Pat. 663 S B 


——— Regulation (I of 1793)—Govt. of India Act, 
1935 s. 108 (2)—Regulation I of 1793 is not Act of 
Parliament~ Bihar Act is not therefore invalid by 
reason of s. 108 (2), Government of India Act. 
The Ben. Regulation, I of 1793 is 

the Governor-General in Council and not an enactment 

ofthe Parliament in “England, and hence the Bihar 

Agri. Income Tax Act, is not invalid by reason of the 

provisions of s. 108 (2) (a), Govt. of India Act. 

: The expression ‘‘Governor-General’s Act in s. 108 (2) 

(b) refers to- Acts which are contemplated in s. 44, 

Govt. of India act, 1935, that is to Acts enacted by the 

Governor-Genenal after the Govt. of India Act came 

into force. The Permanent Settlement Regulation was 

inno sense an Act ofthe Governor-General but was an 

Act of the then Governor-General in Council. Thae 

being so s. 108 (2) (b), Govt, of India Act, canin no 

way render the legislation invalid. JHaLAK PRASAD 

SINGH V. PROVINOE OF BIHAR Pat. 663 S B 


Bihar Money-lenders (Regulation of Tran- 
sactions) Act (VII of 1939), s. 11—Decree 
on promissory note passed before commencement of 
Act—Application under s. 11 for instalments—If 

-can be allowed. 

A obtained a*decree against B on the basis of a 
romissory note before the enactment of Bihar 
oney-benders Act, 1939. In execution of the decree 

-B applied p&er s. 11 of the Money-lenders Act of 

1939, to pay the decretal amount by instalments. 

The Court rejected the application on the ground 

that the provisions of the Act regurdiag instal- 

ments did not apply to a suit on” a promissory 
note ; bd 

Held, that .the liability under the promissory 
note had merged into the decretal debt before the 
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Bihar Woney-lenders (Regulation of 
Transactions) Act—concld. 5 
campencement of the Act. It had ceased to .be 2 
debt evidenced by or based on the promissory note, 
and had kecome a judgment-debt. «Thè Court,, 
therefore, ought to oonsider whether the case was 
one in which it should “exercise its powers under 
8.11 of theAct.’ GOPAL PRASAD v, RAMPRASAD 

; ° Pat. 104 
S. 14—Notific.tion of July 19, 1939, af in- 
eane Banks registered “under old, Act VI of. 

1882. 

The Govt. of Bihar °Notificatim No. 1000-VIA- 
7/39-Com. issued on July 19, 1939, refers in 
specific terms to joint stock Banks registered under the 
Indian Companies Act, 1913, and no others. This 
cannot be taken to include Banks which were registered- 
under some other Act e. g., registered under the old 
of 1882. Tux Cuora Nacpur BANKING ASSOCIATION. 
LTD. v. RADHA GOBINDA SINGH Pat. 649 








ability. : ; 
No appeal lies against an order fixing instalments 
under s. 1), Bihar Money-lenders Act. THe OHOTA, 
NAGPUR BANKING ASSOCIATION LTD., v. RADHA GOBINDA 
SINGH Pat. 649 
— s. 15—lizempiion under—Whether avail- 
able weere iudgment-debtor’s usufructuary mort- 
gagee is in possession of holding. 4 
Section 15 does not speak of land in the possession 
of the judgment-debtor. What it does is to exempt 


- from sale “one acre of the land comprised in the hold- 


ing.” Hence it cannot be said that the whols of the 
holding can be brought to sale in execution of a mort- 
gage decree obtained by a prior mortgagee, because it 
is in possession not of the judgment-debtor but of his 
subsequent sudbarnadar (usufructuary mortgagee). 
SARWAN CHAUDHURY v. CHANARPAT THAKUR ; = 
Ki Pa. 369 

Bihar Municipal. Election Rules, 1937, 
P. 13 (4). See Penal Code, 1860, s. 21, mar Te 


r. 13 (1)—Scope—Chairman,\if must make 
formal appointment in writing. : 

Rule 13 (1) of the Bihar Municipal Election Rules, 
1937, does not require the Chairman to make the 
appointment in writing. The rule is not intended to 
deal with the manner of appointment at all, and 
ouly lgys down which authority is to appoint a 
person to prepare the rolls. BRIJBEHARI V. EMPEROR 

; Pat, 108 
Bihar and Orissa Co-operative Societies 

Act (VI of 1985), ss. 24-A, 24-A (3)— 
Scheme sanctioned—Creditor of bank subsequently 
obtaining decree—He cannot execute decree but 
must obtain satisfaction of his dues in manner 
provided by scheme—Order of District Judge on 
appeal from. Registrar's order sanctioning 
scheme. 

A composition arrived at in pursuance of the pro- 
visions of a statute such asthe Bihar and Orissa Go- 
operative Societies Act does not stand on the same 
footing as a private agreement. Where a person who 
is a party to the scheme, obtains subsequently a decree 
against the bank, the decree is not executable and 
the decree-holder must Sbtain satisfaction of his dues 
only in the-manner provided in the scheme. MAHA- 
MAYA OJHAIN Vv. LAHERIA SARAI CENTRAL Co-OPERA- 
tive BANK, LTD, Pat. 468- 

S. 24-A (3)—No question of jurisdiction 
involved —Order of District Judge is final. 

Where no point of jurisdiction arises an order 
of the District Judge on appeal from thé Registrar’s 
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Bihar and Orisga Co-operative Societies 
. Act -concld. 
order sanctioning the arrangement is under s. 24-A (8) 
final, M4HAMAYA OgHAIN V, LAHERIA BARAI CENTRAL 
CO-OPERATIVE Bank, LTD. e Pat. 4€8 
Bihar and Orissa Mining*Settlements Act 
(IV of 1920), s. 25 (f)—By-laws framed under, 
. by Jharia Mines Poard of health s. 1 (h).9 See Bihar 
and Orissa Mining Settlements Act, 1420, s. 26 <3) 
40 


e 
8. 25 (1)—Bt-laws framed by Jharia 

Mines Board of Health, s. 3, Part III, validity— 

Word ‘nuisance’ means nutsarce affecting pablic 

health, 

Section 2 of Part JII of the by-laws framed by the 
Jharia Mines Board cf Health under s. 25 (1) of the 
Bihar and Orissa Mining Settlements Act, is valid. It 
js quite consistent with the provision of s. 25 (1) (x) 
of the Mining Settlements Act. Though in that section 
of the by-laws the word ‘nuisance’ only has been used, 
it must be understood to mean “nuisance affectizg the 





ublic health.” JHARIA Mines BOARD v. KARTAR AD. 
HARMI Pat. 403 
s. 25 (1)—By-laws framed under by 





Jharia Mines Board cf Health Fart. IlI, s. 2. 

See Bihar and Orissa Mining Settlements Act, 1920, 
` 8. 26 (8) 408 
S. 26 (3)—Act iiself, whether qunishes 

nuisance as such. 

It cannot be said that the Mining Settlements Act, 
itself dtes not punish nuisance as such. Section 26 (3) 
(b) of the Act clearly makes punishable any contraven- 
tion of any by-law. Any by-law framed under the Act 
has the same force and validity as the provisions of the 
Act itself. JHARIA Mines BOARD v. KARTAR AD- 
DHARMI Pat. 408 


—— ss. 26 (8) (b), 25 re sere framed 
under, by Jharia Mines Board of Health,s. 1 (b), 
Part IIL, s. 2- Definition of ‘nuisance’ in s. 1 (h) 
of by-laws, not exhaustive-Court must find out 

“whether there has been nuisance affecting public 
health. 

The definition of nuisance in s.1(h) of the by-laws 
framed under s. 25 (1) of the Bihar and Orissa Mining 
Settlements Act by the Jharia Mines Board of Health 
is not exhaustive. The definition isno doubt unreason- 
able in so far as it makes the Medical Officer of Health 
the sole judge of ‘nuisance’ and leaves no option to the 
Court but blindly to act upon his opinion. Buteas the 
definition is not exhaustive the Court must in each case 
find out whether there has been any nuisance affecting 
the public health. JHARIA Mines BOARD v. KARTAR 
AD-DHARMI Pat. 403 


Bihar and Orissa Municipal Act (VII of 
1922), s. 192—Offence under—Sentence—Rigo- 
rous imprisonment im default of payment of fine 
cannot be awarded, 

A person committing an offence under s, 192 of 
the Bihar and Orissa Mynicipal Act is liable to be 
fined “but is not liable to imprisonment otherwise 
than in deault cf payment of the fine. Therefore, 
by reason of s. 67 of the I. P. Q., the imprisonment 
to be awarded in default of payment cf. the fine must 
be ‘simple’. PANDEY PARASNATH kar or UPpef 
Bazar, RANONI v. THE MUNICIPAL CORPORATION oF 
RANCHI Pat. 213 


Bihar Restoration of Bakasht Lands and 
’ Reduction of Arrears of Rent Act (IX of 
41988), ss. 15, 16—Holding paying pfoduce 
+ rent—S. 16 applies and not s, 15. 
Section 15 of -the Bihar Restoration of Bakasht 
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Bihar Restoration of Bakasht Lands and . 
Reduction of Arrears of Rent Act- conta, 


Lan:ls and Re ucetion of Arrears of Rent Act has no 
application to the case, where the rent cf the hold- 
ing isnot a money rent butis produce rent. Such 
a holding c mes within s 16, and proceedings for 
reduction cf rert of sucha holding can properly be 
made under s. 16 of the Act. The Rent }e@@®tion © 
Officer, therefore, has jurisdiction to reduce the rent 
of sucha holding. SREE Kant Lat v. AJODHYA SINGH 
Pat. 99 
——— ss. 16, 18—Application under s. 16— 
All three conditions under s. 18, if must be com-. 
plied with. 7 7 
Section 18 (1) of the Bihar Restoration of Bakasht ` 
Lands and Reduction of Arrears of Rent Act, 1938, 
deals with disposal of applications under s. 16 : The ~ 
Collector must dismiss the application of the tenants ` 
unless the latter have complied with the three re- ° 
quirements of the sub-section, namely, (2) (a) (ù), 
(2) (a) (iz) and (2) (a) (iii^ If they have not com--- 
plied with the whole three, they have go right 
to claim a reduction of rent. SREE Kant LAL D, AJODHYA 
SINGH “Pat. 99 


—-—- SS. 16, 18—Inherent want of jurisdiction 
and wrong exercise of jurisdiction, distinction. 
Where there is no inherent want of jurisdiction 

the revenue authorities have jurisdiction under s. 18 
to entertain the application under s 16, It may 
wel) be that they had to decide three facts in favour 
of the applicants before they could give them relief, 
and in a sense the existence of these three facts 
would be necessary to confer jurisdiction ; but it 
is for the Court to consider whether the facts gave 
it jurisdiction to grant the relief, and the fact that ' 
it found the facts wrongly cannot make its decision 
wholly null and void. Where’ it had jurisdiction 
to entertain the matter, it is no answer to say. 
that it-had decided wrongly in the exercise of its 
jurisdiction. Sree Rant LALU. AJODHYA SINGH" — _ 

5 Pat. 99 

— — ss. 16, 18—0Order reducing rent and 
granting instalments made—BEgecuting Court, if. 
can sell property under original decree. R 
The executing Court has no right whatsoever . to. 

sell the property once the order is .made reducing 

the arrears and granting instalments. Section 19 

(2)of the Act provides for the decree-holder’s rights 

should the judgment-debtor default in performance 

of the new order. A sale under the original decree. 
in contravention of the plain terms of the Collector’s. 
order is a sale wholly without jurisdiction, and. 
nfust be set aside, SREE Kant LAL v, dies mee 

at. i 


ss. 16, 18—Rélationship of landlord and’ 
tenant existing when rent accrued—Whether must’ 
be subsisting when application is made under 
s. 16 (1). 4 y 
Ifa relationship of landlord and raiyat existed 
between the parties during the period in which the 
rent accrued, then it matters not whether such rela- 
tionship is subsisting when application is made 
under s. 16 (1) of the Act to reduce the arrears due 
to the ex-landlord. If a landlord transfess his. 
ownership and sues for arrears of rent,@hg can only - 
obtain a money decree; but that is no reason at 
all why the tenant should be deprived of a benefit 
which is conferred upon him by the plain terms of. 
the Act, namely, a right to claim reduction of. 
arrears against th® person entitled to receive the 
rent, namely the ex-landlord. SREE Kant Lau v. 
AJODHYA SINGH Pat. 99 
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Bihar Restoration of Bakasht Lands and 
Reduction of Arrears of Rent Act—concld, 


—— ss. 16, 18, 19—Effect of reduction of 
arreaisunder ss. 16 and 18. e 
Wherethe decree has been. reduced and converted 

into an instalment decree it gives the decree-holder no 

right whatsoever to proceed with the execution except 
in eeapgubicular manner when default is made in pay- 
ment of instalments. The effect of reduction of arrears 
under ss. 16 and 18 is dealt with under s. 19 of the 

Act. It is clear from s. 19 of the Act that the 

moment the Rent Reduction Officer has reduced the 

arrears and granted instalments, execution of the 
d@cree as it originally stood cannot proceed SREE 

Kant Lauv, AJODHYA SINGH Pat. 99 

ss. 18, 16-Hxecution—Executing Court 
can ignore orders made without jurisdiction. 

The decision of the Collector cannot be treated as 
wholly null and void for want of jurisdiction merely 
because he has decided wrongly that the tenant was 
entitled to relief. Iftheorder is wholly without juris- 
diction, the executing Court, of course, would be at 
liberty “to ignore it. The executing Court, however 
cannot ignore an order made with jurisdiction, on, 
matterhow erroneous it may be. Where the Revenue 
Officer acts with jurisdiction his order must be observ- 
ed by the executing Court. SREE Kant LAL v. AJODHYA 
Since Pat. 99 
—ss.18,16—Rent Reduction Officer reduc- 

ing rent under s. 18 on application under s. 16 

—Non-compliance with all conditions under 8.018 

—Rent reduction officer, whether acts without juris- 

diction, 

Where the judgment-debtors are occupancy ratyats 
paying produce rent they are entitled to make an ap- 
plication tothe Rent Reduction Officer under s. 16 of 
the Act and the Rent Reduction Officer has ‘full juris- 
diction to call upon the decree-holder to answerthe ap- 
plication and to hear the parties and make such orders 
as he deems proper in the circumstances. There.is a 
confusion between the existence of jurisdiction and the 
exercise of jurisdiction. A Court has jurisdiction to 
decide wrong as well as right. If it decides; wrong, the 
wronged party can only take the course prescribed 
by law for setting matters right; and if that course 
isnot taken, the decision, however, wrong cannot be 
disturbed. Sree KANT LAL v. AJODHYA SINGH 

Pat. 99 

Bihar Tenancy Act (VIII of 1885, as 
amendedin 1934), s. 26-N, whether applies 
where transferee had been lawfully ejected in 
execution of proper rent decree before ‘amending 
Act came into force. 

Though s. 26 N, Bihar Ten. Act, was expressly made 
retrospective it could not affect rent decrees which 
had besn.obtained and which had been fully executed 
previous to the section coming into force, The section 
would apply to all cases which had not been the 
subject-matter of litigation or which were actually the 
subject matter of litigation when the amending act 
came into force, namely, on June 10, 1935. The sec- 
tion can have no application whatsoever when the 
transferee had been lawfully ejected before the Amend- 
ing Act of 1934, came into operation. 

Hencg where a adecree when obtained wasa proper 
rent decree ang in execution of that decree the auction 
purchaser Id obtained the possession of the lands 
purchased by him and ejected the transferees of the 
tenant in due course of law before the Amending 
Act of 1934 was even passed and long before the 
Act actually came into force, s. 26-Necannot affect the 
rights ofthe auction purchaser. Rasa Jms v. RAM- 
OHANDRA JHA : = Pat. 199 
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Bihar Tenancy Act—concld., 
— s. 104-H. See Court Fees Act, 1870, Sche 
e IJ, Art. 17 III hone , 378 
—- — S. 177-A (b)—Exemptions ins. 177-A, if 


confined to rent exemptions—House of "judgment- 

ee when exempt from sale under s. 177-4 (b), 

stated—It must belong to raiyat and occepied by him 

as such, . . 

Section *77-A, Bihar Ten, Aét, gives exemptions 
which are not,interms at any rate, confined tp rent 
execution. . 

Under the Proviso fo s. 177-A (b)®the houses of 
raiyat and under-raiyats are saved from execution 
sales when the execution relateso decrees for arrears 
of rent due in respect of lands other than the sites of 
the houses. But execution against the siteof a house 
ona decree for arrearsof rent due in respect of other 
land would obviously be a money execution as distin- 
guished from a rent execution, and it is precisely in such 
cases that sub-s. (b) of s. 177-A ae pa houses from 
sale. It cannot be said that s. 177-A does not apply to 
money executions, and that, therefore, the house of the 
judgment-debtor can be sold. But whatcl. (b) of s. 
177-A saves isa house belonging to the raiyat and 
occupied by him as such. BIKRAMA Lau v. Ram Ran 
BIJAYA PRASAD SINGH Pat. 226 


Bombay Abkari Act (V of 1878), s. 45 (c) 
—Lic&nse prohibiting accused from selling liquor 
outside his shop—Accused taking out liquor from 
cask inshop, bottling it and delivering to servants 
in shop for transmission to customers at their houses 
—Sale held, completed within licensed area—Ac- 
cused held could not be convicted under s. 45 (e). 
The accused who wasa licensed vendor of country 

liquor was probibited by a clause in his license from 

selling liquor outside the shop mentioned in the license, - 

He took out quantity of liquor out of a big cask, bot- 

tled it and delivered it to his servants in the shop pre- 

mises and the.servants delivered the bottles, to the 
gustomers in their houses and recovered the -price 
there : : / 
Held, that the servant of the accused in the cir- 
cumstances could very well be treated asa bailee for 
the purpose of transmission to the buyer, within the 
meaning of s. 23(2), Sale of Goods Act, and delivery 
to such servant, which admittedly took place in the 
licensed place, would be effective delivery to the 
buyer himself. As the sale, therefore, was completed 
withine the licensed area the fact that the price was 
paid at the houses of the customers was immaterial 
for the completion of sale does not depend upon pay- 
ment of the price of the goods sold. The accused could 
not, therefore, be convicted under s. 45(c), Bom. Abkari 
Act. EMPEROR v, KUNVERJI KAVASJI KAVARANA 
Bom. 302 


Bombay Municipal Boroughs Act (XVIII 
of 1925), s. 159—What is to be proved under s, 
159, stated—Waste water of dyeing and bleaching 
department of mill, if necessarily ojfensive—Secre- 
tary of millis not as suoh liable to be convicted 
under s. 159 as having control over premises. 
The secretary of a millis not as such liable to be 

convicted under s. 159 as being in control of the. pre- 

mises. Prima facie, the secretary of a mill would be 

a person to attend to the office and clerical work, but 

he would certainly not be a person to control the work- 

ing of the millor to see in what manner the waste 
water isto oe discharged. That would be for the 
manager. Ifthe segretary of the mill has control of? 
the miéll, there ought to be evidence to that effect, 
EMPEROR v., CHAMPAKLAL CHUNIBAL BANKAR 
Bom, 345 


e 
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Burma Courts Manual, Para. 102. See 
Criminal Procedure Code, 1898, $. 17 (1) 370 
* Burmese Buddhist Law -Ecclesiastical Law 
—Death of owner of Poggalilka property —Effect. e 
On thg death of owner of Poggalika property the 
property becomes Sanghiké property. U ZAWTIPALA 
» U THATDAMA ° Rang. 597 
LL — Btelesiastical Latw—Owner of Poggalika 
property executing deed, declaring property to be 
dwithantaka of Himself and other person’—Regjstra- 
tioe, necesity of. 
A deed by theowner of Poggalika property declar- 
ing the property to be dwithanjaka property of himself 
-and some other personis the creation of an interest in 
immovable property 4nd, therefore, it must be register- 
-ed under the provisions of s. 17 (1)(b), Regis. Act. 
-U ZAWTIPALA v. U THATDAMA Rang. 59 


____ — Ecclesiastical law—Sanghika kyaungdaik 
—Election of presiding monk—Majority of Sargh 
expressing desire to elect certain monic — Election, 
if valid. | h 

’ Where the majority of the Sangha did desire' that 

“9, monk should be elected presiding monk of Sanghika 

` Kyaungdaik and so expressed their will at the meeting, 

-then it must be held that he was validly elected. 

U ZAWTIPALA v. U THATDAMA Rang. 597 
Marriage -Law of divorce. 

A husband who believes his wife to be guilty of 
‘adultery may obtain her admission of guilt ari the dis- 
‘solution of marriage may take place by mutual consent 
"on the footing that the husband retains the hnapazon 

roperty. Ifhe cannot do this and a separation ensues 
by reason of his own desertion, then he has three years 
in which to bringa suit for a decree of divorce, but 
if by reason oftheir differences his wife has deserted 
-him, he has only one year. In the suit for a decree of 
-divorce he may, if he can prove the factum of adultery, 
but unless he does so the dissolution of marriage 
- becomes effective at the expiration of one or other of 
these periods whichever may apply. He is no longer 
a-husband and he cannot ‘prove the adultery in asuit 
for divorce brought by him.’ Nor, can he bringa suit 
“for a declaration thatthe dissolution of the marriage 
‘tie was effected in circumstances that his former wife 
has been guilty of adultery. And, if he cannot bring 

a suit of this kind, he cannot raise a defence of this 

kind ine suit brought against him. U Sinv. MA Ma 

Lay Rang. 482 


Payin property of husband—Wife's vested 
interest in—Whether affected by rule in Munukye 
Book X, s. 28. , 

All property acquired by either or both the spouses 
before or during marriage passes into common enjoy- 
ment and both spcuses have a vested interest in al! 
such property ; that is, ‘passing into common enjoy- 
‘ment’ isa consequence of marriage and nota test of 
the vesting of property. The interest of the wifein the 
payin property of her husband is one-third. She can- 
not be deprived of such vested interest in the property 
of her. husband by the rule in Manukye Book X, s. 28 
“to which vested interest the law ofinheritance can have 
no application. Ma Ave Tin v. Daw THANT 

‘ Rung. 313 
——.—— Scope of operation of Manukye Book X. s. 
28 


. The wording of s.28 of the Book X of the Manukye 
does not restrict its operation to the vested interest of 
the deceased inthe undivided family property only but 
appears to extend its operation to the property of the 
deceased generally which is in the possession of the 
parent. The rule applies whethe? the parent is gatural 
or adoptive as adoptive parents stand in the same posi- 
tion asthe natural parents and have the same rights 
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sa long as ths relationship constituted by adopticn 


subsists. Ma‘Ave Tinv Daw THANT “Rang. 318 
e __ Succession—Musband and wife dying within 


short time of one another—~Pronerty inherited by 
one during ntarriage from collaterals—Mode of suc- 

cession to. : 
Where property is inherited during marriage trom 
collaterals by ofe party only, it shoull be treated “not 
like property inherited from parents nor as jointly 
acquired property, but on the same footing as payin 
property or as inherited lettetpwa in cases of divorce-by 
mutual consent, and should go to the extent of to 
thirds to the relatives of the party who inherited it 
and to the extent of one-third to the relatives of the 
other party in case of death of both parties within a 
short time of one another. Ma Pwa Sain v. Ma GALE 
- Rang. 204 


Widow or widower is proper person to ad- 
minister estate and is entitled to letters of adminis- 
tration. - 

It may be laid down as a general rule that thè widow 
or widower is the preper person to administer the es- 
tate. The widow or widower usually has possession of 
the whole of the estate at the time of the death of the 
other spse, and is in most cases entitled to the 
whole or a larga part of it. Though it would be rash 
to lay down an absolute rule that in no circumstances 
should letters of administration be granted to any 
other person, it would require very special reasons: to 
justify such a grant. U TUN Yin v., U BAHAN | 

Rang. 489 


C. P. Debt Conciliation Act (II of 1933), 
s. 9—Admission by debtor, of agreement .to pay 
sum due on bond—S, 9 does not operate. . 
Where there is an admission by the debtor of ań 

agreement to pay the sum due on a bond, it is not neces- 

sary to prove the bond. Therefore s. 9 ofthe Debt 

Conciliation Act does not operate. That section does 

not declare that no suit could be brought on the debt, 

It merely states that some documents cannot be proved. 

UDHAO v. NARAYAN Nag. 120 


——— 8s. 15 (1)—Member of joint family in- 
curring debt in individual capacity—Creditor at- 
taching his share in house belonging to family— 
Debtor dying—Brothers of deceased obtaining cer- 
tificate under s. 15 (1) in respect of debt of deceas- 
ed brother—Creditor, if can proceed with execution 
in respect of share attached by him 
A member of a joint family had incurred a debt in 

his individual capacity on a bond. He was sued on 
is bond and a decree was passed against him, In 

execution of this decree the creditor attached a house. 

His brothers, three in number, raised an objection to 

the attachment and succeeded in getting their three- 

quarters interest in the house released, but the attache 
ment in respect of the debtors’ brother remaining 
quarter share subsisted. After the death of the debtor 
his brothers made an application to the Debt Oon- 
ciliation Board in respect of their own family debts 
some of which were conciliated ond an agreement 
under s. 12 (2) of the Debt Conciliation Act followed, 
and a certificate under s. 19 (1) of the Act wag issued 
in respect of them. Among these debts ewas the debt 
due by their deceased brothers and this delf fell within 
the ambit of the certificate under s. 15 (1). When 
the creditor attempted to carry on with his execution 
proceedings in respect of the quarter share of the 
house which he had attached, the executing Court held 
that the execution could not. proceed in view of the 
certificate granted by the Debt Conciliation Board ;- 


Vol. 194] 
C. P. Debt Conciliation Act—concld. 


but the Court directed that the attachment should 
continue. In appeal the order was set aside the Court 
holding that the debt was not a debt of the three 
brothers, at all, and he ordered thə execution case toe 
-proceed according to law : - é 
Held, that despite the wide definition of “uebt in 
s. 2 Debt Conciliation Act, this dsbt was not a 
debt o e three brothers at all, there was no lia- 
e bility on their part to pay the debt 4t all, since they 
had not inherited any property from their ‘decease1 
‘brother. The interest which their deceased brother 
chad in the family property disappeared on his death 
exept in so far as that interest had been ‘attached. 
The brothers, then, bad placed before the Debt Con- 
ciliation Board a fictitious debt in order to avoid the 
embarrassment which would arise by the sale of the 
deceased brother’s interest in the attached house, and 
ethe issue of a certificate in respect of a debt which 
was not the debt of the persons making the application 
to the Debt Conciliation Board was one beyond the 
Board’s jurisdiction and was ineffective in so far as that 
particular debt was concerned. BAPUSAHEB v, BHAGIRA- 
THISAO GAJRAJ Nag. 895 


`C. P. Local Fund Audit Act (IX of 1983), 
S. 14—Application under—Appeal to High Court 
—Court-fee payable. 

Tha District Judge acting under s. 14, C. P. Local 

Fund Audit Act is not intended to act as a Court but as 

a special tribunal, in much the same way as it does 

under the Workmen’s Compensation Act. The apptal 
from his decision to High Court is not from a Court 
but from a Special Tribunal. Moreover the jurisdiction 
which s. 14 confers is not revisional, nor.can the 

“appeal” to the High Court be called a ‘‘reference.”’ S. 4, 

Court Fees Act, therefore, does not apply nor does 

Art. 1 of Sch. I. No ad valorem court-fee can, therefore, 

be demanded on the memorandum of appeal to High 

Court arising ‘out of application under s. 14. MoRESH- 

WAR PARASHRAM DAMLE v. COMMISSIONER, CHHATTIS- 

GARH DIVISION, RAIPUR Nag. 7314: 


Cantonments (House Accommodation) Act 
(VI of 1923), s. 29. See Limitation Act, 
1908, s. 29 as amended in 1922 404 


po by- decree—Registration of, neces“ 
sity of. ; 
A provision should be made in India for the compul- 
sory registration :f charge decrees, whether declara- 
tory or executable, GHasIRAM V. KUNDANBAI 

; i Nag. 861 
Charge created by decree—Its effet. 

Whon a decree declares a charge on certain prop® 
erty not only are tlie immediate parties to a decree 
bound by it but so also are all who claim through or 
under them and date their title from after the decree 
or the institution of ths suit as the case may bs, that 
is to say, not only are the parties bound but also 
their privies. One effect of this is that thə questión 
of notice does not ordinarily arise. GHASIRAM V. 
KUNDANBAI Nag. 861 


——— Charge for allowances granted under will 
may attach to general estate although testator had 
not Provided for their payment out of specified 
propertrem TE 5 a 
A charge for allowance granted under a will may 

attach to the general-estate although the testator in his 

will:may not make provision for the charge or allow- 
ances to be paid out.of specified properties. ‘ 

- A will provided that the. testater’s two son; should 

each get at the rate of Rs.-50 a month from h's estate 
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month by month “for defraying the expenses of , 
maintenance etc., of their sons, daughters; wives 
afidetheir own selves’’- after the testator’ death. 
There wasa further provision that the song should 
get ‘at theerate of ks. 2,000” from the testator’s 
estate for defraying tlfe expenses of the marriage of 
each of their angker; the will further provided 
for a monthgy allowance at the rategof Rs. 8 a month 
to be'paid -to the testator's yoangest daughter, who 
was a widow, out of the testator’s estate so long as 
she lived : ii 

Held, that even thoughsthe testator dif? not provide 
that the allowances were to be, paid from specific 
property, the allowances granted by the will formed 


charges. Upenpra Naru Das v. DURLAV CHANDRA 
Kunpu Cal, 183 
__-_—- Decree creating charge and further directing 


judgment-debtor to do particulor thing and decree 
merely declaring charge—Difference — Transferee 
for value without notice of charge declared by 
decree, whether: takes free of charge—Property 
subject to charge sold—Burden to prove want of 
notice, 

If a Court orders a defendant to pay the plaintiff a 
certain sum of money on a specified date and directs 
that if it is not paid property which it specifies is to 
be sold,ethose orders must be carried out and the 
judgment-debtor cannot evade them by transferring the 
property so charged to another, however, innocent 
that other may be. The doctrine of estoppel by re- 
éord applies. The doctrine of lis pendens may also 
apply in some cases, though not necessarily always. 
But whether lis pendens applies or not the doctrine of 
estoppel by record does. In such a case the transferee 
from the judgment-debtor after. decree is bound to 
carry out its orders in the same way and to the same 
extent as the judgment-debtor himself. It is not 
necessary for the decree-holder to sue the transferee 
all over again. But when the decree is merely 
declaratory and does not direct the doing of a parti- 
cular thing. that is to say, when it is not executable, 
then an important difference arises, and the transferee, 
though bound by the decision in the sense that it is 
res judicata, is not necessarily bound to the same ex- 
tent and in the same way as the judgment-debtor: 
pleas are available to him which would not be avail- 
able to his transferor. He is not estopped from putting 
in issue the consequences of that charge because that 
could nêt have been put in issue. $ : 

Where a charge decree is merely declaratory and 
thus incapable of execution, the bona fide purchaser 
for value without notice takes free from the charge, 
the reason being that the legal estate prevails over a 
mere equity except where the legal owner takes with 
notice. 

Where a decree has declared a charge on certain 
property and that property is subsequently sold, the 
burden of proving want of notice of charge is on_the 
purchaser. Guasiram V. KUNDANBAI Nag. 861 


Decree merely dectaring charge and not 
providing for its execution, whether operates as 
notice of charge. 

When the decree provides for the payment of future 
maintenance and makes provision expressly or im- 
pliedly for its own execution, then it does not put an 
end to the suit and consequently whether the matter 
be placed on the ground of lis pendzns or on that of 
estoppel by record (the twodo not necessarily over- 
lap) the result is thesame. But when the decree is 
merely declaratory and inexecutable, the suit qua suit 
is at an end and then these rules do not apply and the 


e 
xi¥ ° 


Charge—coneld. , 4 
e e . 

. decree qua decree does not operate as notice of charge. 
GHASIRAN v. KUNDANBAI i Nag. 861 
Child Marriage Restraint Act (XIX Of 


1929), Sez Admivistration 730 


Chota Nagpur Encumbered Estates Act 
(VI of 1876), s. 3—Word ‘heir’ in s. 3 scope of. 
As the Act is obsecure the word ‘hej’ has been 

loosely used in the Act and may be takeéh to include 

a peson who has a right to succeed in law to the 

holder. Mon Moman SINGH v. RAGHU NANDAN SINGH 

° à Pat. 23 

ss. 8, 9—Word ‘alienation’ in s. 3, mean- 

ing of—Holder, ®hether prohibited from making 
testamentary disposition. : 

The word “alienation’’ ordinarily means aliena- 
tion of all kinds but applying the principle of 
ejusdem generis as the general words in s. 3 follow 
specific words and again are followed by specific 
words, the ‘word alienation means an alienation 
inter vivos only. In other words the prohibition 
against alienation in the Chota Nagpur Encum. 
Estates Act .is a prohibition against alienation 
inter vivos and does not affect the testamentary 
ower of the holder. Mon Moman SINGH v. RAGHU 
ANDAN SINGH Pat.23 


——-— 5. 9—Object of the Act explained. 

The object of Chota Nagpur Encum. Estas Act is 
that the manager shall have unfettered power of 
management and control over the property so that 
he may apply the rents and profits of the land to 
speedily relieve the holder’s estates from the bur- 
dens created on it by the holder before the pro- 
visions of the Act were brought into operation for 
his benefit. The Act does not make the manager 
the holder of the estate but merely prohibits the 
holder in his own interest from exercising the acts. 
of ownership so that they may not interfere with 
the wide powers given to the manager to manage 
the estate. Mon Moman SINGH v. RAGHU NANDAN 
. SINGH Pat. 23 
Chota Nagpur Tenancy Act (VI of 1908), 

ss. 46, 47, 6, 4 — Persons protected under 

ss. 46 and 47—Person holding immediately under 

raiyat, if protected—Under-raiyat, if raiyat —S. 60, 

“Civil Procedure Code (Act V of 1908), applicability 

to case. 

Section 46, 47, Chota Nag. Ten. Act, are intended 
to protect the rights of a ratyat only. The definition 
of ‘raiyat’’ in s. 6 is wide enough to include an under- 
raiyat : bit cl. (2) of s. 6 makes the position clear. 





A person shall not be deemed to be a raiyat, unless he - 


holds land either immediately under a proprietor or 
immadiately under a teaure-holder or immediately under 
a Mundari khunt-kattidar. Where a person does not 
claim to hold the land under a proprietor or a tenure- 
holder or a Mundari khunt katitdar, he cannot be held 
to bea raiyat in the sense in which the expression has 
been used in the Chota Nagpur Ten. Act though he may 
be an under-raiyat. There are only three classes of 
raiyats mentioned in thig section, and these are occu- 
pancy raiyats, non-occupancy razyats and ratyats hav- 
ing khunt-kattt rights. Under-ratyats, on the other 
` hand are tenants, holding whether immediate or medi- 
ately, under-ratyais. e 
Where the money decree-holder is not trying to sell 
the occupancy right in the lands but merely trying to 
sell the shop or house and such right, title and interest as 
the judgment-debtor who is not a ratyat has in the land 
in question, such interest cannot be said to be protected 
under s. 47. There is nothing in s. 60, Civil P. O? to pre- 
vent the sale of such judgment-debtor’s interest in the 
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land in dispute. The shop or house which has been 
erected by him certainly belongs to him, and he has 

ndoubtedly a disposing power over the profits of the 
The 
case, therefore, comes within the category of those pro- 
perties which œan be sold under the provisions of s. 60 


ofthe Civil P. ©. RAMPRATAP Marwari v MAN 
Mistry oo at. 441 
-—— S. 208— Sale under s. 208 entirely without. 


jurisdiction. 

Where a sale under s. 208 is entirely without juris- 
diction it does not affect the interest of any of ‘the 
judgment-lebtors even though the sale of their interest 
under s. 210 b) might be valid. NEHAL KHAN v. FELU 
Dome - Pat. 435 
———- ss. 208, 213, 258—Decree obtained 

against some tenants of holding only~Order of sale 

of holding in execution is void-—S, 208 does note 
authorise such sale. 

Section 208, Chota Nag. Ten. Act does not authorise 
the sale of a holding in execution of a decree obtained 
against some only of the tenants of the holding and an 
order directing the sale of the holding in execution of 
such a decree is void and without jurisdiction. NEHAL 
Kaan v. FELU DOME Pat. 435 
—— ss. 218, 258, 208—S. 213, applicability 

of, where sale is challenged on ground of being 

void for want of jurisdiction in executing Court 

—Decree effective only against part of tenancy in- 

gerest —Sale of holding in executionis nullity —Suit 

by tenant not impleaded in rent suit for declara- 

tton of title to land is not barred by s. 258. 

Section 213, does not apply where the sala is chal- 
lenged not on the ground of any irregularity or fraud 
in publishing or conducting it baton the ground that 
it ig void for want of jurisdiction in the executing 
Court. No application is needed to set aside a null 
sale. When a decree is effective against only a part of 
the tanancy interest, a sale held in execution of it is 
entirely without jurisdiction and does.not affect the 
interest of any ofthe judgment-debtors. Where one of 
the tenants of a holding is not impleaded in the suit for 
rent, a part of the teiancy interest is not represent- 
edin the suit and the decree obtained in the suit does 
not affect the interest of the tenant not impleaded and 
the sale held in execatioa of that decree i3a nullity. 
A suit brought by sich tenant for declaration of his 
title to the land is not, therefore, barred by s. 258. 
NEHAL Kuan v., FELU Dome Pat. 435 
Civil Procedure Code {Act V of 1908), s. 

2 (12)— Interest on mesne profits, if can be 

awarded as mesne profits, 

e Intsrest can rightly ba award21 on mesne profits 
by tha Court as mesne profits. Tho fact that by the 
delay in the filing of the suit for masse profits the 
claim on the score of intarest proyed tə bə much larger 
ja amount than it woall otherwiss have been, does 
nət lisəntitle the plaintiff to the interest. VENUGOPAL 
PILLAI v. THIRUGNANAVALLI AMMAL Mad.840 
——-— S. 2 (12)—Mesne profits -Costs of collec- 
tion 

Mesne profits mean amount realised minus the costs 
of collections, and in the absence of any evidence the 
costs of collection should be considered to ba 10 per 
cect. Kuan BAHADUR v. ALI Mowaumap Olih 615 
——— ss. 2(17) (hb), 80—Word® Sservice” in 

s. 217) (h)—Liquidator appointed by Registrar of 

Co-operative Societies, whether public szrvant. 

The word “service” must necessarily mean some 
thing more that being merely subject to the orders of 
Govt. or to control by Govt. A liquidator who is ap- 
pointed by the Registrar of Co-operative Societies to 
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liquidate a private Co-operative Society is not an officer 
in the service of the Govt. and therefore is not a publie 
servant. Even if the liquidator 
Govt. it cannot be satd that because the liquidator is 
given quasi-judicial powers, the duties which he per- 
forms must necessarily be regarded as being public 
dutiefsier can every person who is appointed by the 
Govt. to perforin public duties is a epublic officer. 


Kuppu GOVINDA CHETTIAR V. UTTUKOTTAI CO-OPERATIVE . 


SOCIETY Mad. 769 

—— — 5. 10—Stay of suit filed on original side 
on High Court pending decision in previous suit 
filed in mefussil -Procedure—Aprlication to be 
made on criginal side to Judge trying suit. 

The proper and conveniert procedure to stay a suit 
which has been instituted onthe original side of the 
High Court until the decision of a previously instituted 
Suit, in the mofussil Court, is to apply under s. 10, 
Civil P. O., 
the Judge trying the suit and not on the appellate 
side. 4 

The J udge on the original side can if necessary, res- 
train the patties from proceeding with the suit in the 
mofussil Court. ‘If the Judge declines to make an 
order under s. 10 an appeal would then lie to an Appel- 
late Bench. NacappA OHANNAPPA TAMBRALI v. RAM- 
SING JESSASING Bom. 510 
—-— ss. 10, 151, 115—Order under s. 10 re- 

fusing stay of subsequent suit pending previous one 

—Order though not open to revision held could 

be interfered with under s. 151. 


The defendant B did not object to the valuation put 


by plaintiff A of the suit at Ks. 300 but later on when 
apparently he thought that he had not raised a defence 
which might have heen of benefit to him he approach- 
ed another Court over the same subject-matter, puta 
valuation of Rs. 1,200.and virtually created a situation 
in which conflicting decisions may be given by two 
different Courts. The Court in which the subsequent 
suit was filed by B, refused to stay it under s. 10, Civil 
P.C., pending the previous suit on the ground that the 
Court in which the suit was previously instituted by 
A had no pecuniary jurisdiction to try it : 


Held, that thé order of the Court under s. 10 re- 


fusing to stay subsequent suit was an interlocutory 
one and it could not be subject of revision, The powers 
conferred by s. 151, Civil P. ©., should not be exercis- 
ed lightly but the case was eminently one in which 
they should be exercised in order to avoid “an idle 
multiplicity of suit” by ordering the subsequent suit 
to be stayed pending the decision of the previous suit. 
WaAGE MASJID v. SARDAR Kuan SHARIF Kuan 


Pesh. 268 
——— S. 11. See Civil Procedure Code, 1908, O. II, 
1.2 586 


——-— S. 11—Court trying previous suit not com- 
petent to try subsequent suit—Privious, decision, if 
res judicata, 

The decision in-the previous suit dces not operate as 
res judicata in a subsequent suit, when the Court 
which decided the previous suit was not competent to 
try the subsequent suit. MUNIA v. MANOHAR LAL 
i Oudh 161 
——_— 8 11—“reditor’s suit against debtor on pro- 
` note—Debtor’® suit against creditcr under s. 33, 

U. P. Agricflturists’ kclief Act (XXVII of 1934)— 

Suits disposed of byone judgment—Identical sum 

found due to creditor from dcebtor—Appeal by 

debtor from decreein suit filed by ercditcr but nct 
from decreein his own suit—Appeal held barred 

under s. 11. i 
`A creditor institited against his debtor a suiton a 


is appointed by th? 


on the original side of the High Court to, 


y 
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pro-note for recovery of a certain amount. Thè debtor 
aldo instituted a suit against the creditor under 5, 33, 
e U. P. Agri. Relief Act. Bcth these suits were disposed 


of by a single judgment and the same sum was fcund ` 


due to the creditor. The dgbtcr went in appeal from 


the decree in the suit filed by the creditor but not from . 


11, Clvil - 


the decree inghe suit filed by himself,: 
Held, that the appeal was barred under s. 
P.C. MOHAMMAD MOHTASHIM v. Jorr Rrasap ° 


e All. 801. 
by wife for divorce - 


——— S. 11—Previous suit 
— No alternative plea for declgration that she is 
not wife—Subsequent suit for such declaration, if 
barred. 

Itcannot be said that a person petitioning the Court 
fcr a divorce asa husband or wife ought to add an 
alternative plea asking for a declaration that he or she 
is not a husband or wife at all, because the marriage 
haslong ago ceased to exist. The matters are so dis- 
similar that their union not only might but must cer- 
tainly lead to confession. Consequently the failure of 

“the wife inearlier suit for divorce to raise alternative 
plea for declaration that her marriage has ceased to’ 
exist will not bar a subsequent suit for such declara- 

tion. U Sein v. Ma Ma Lay Rang. 482 

S. 15_Suit triable both by Village Court 
and Disiwict Munsif—S. 15 does nut apply to such 
suit.” : 

The District Munsif s Court is regulated by the pro-. 
vision of the Civil P. ©. The Court of the Vil ago’ 
Mursif isnot. The procedure of the Village Courts is. 
very special and decidedly of comprehensive character. . 
However, although the provisions of the Lim. Act will 
apply to suits under the Village Courts Act, (s. 20) 
there is no provision applyingthe Civil P. C., to such) 
suits. Hence where a suit is triable botn by the Village 
Court andthe District Munsif s. 15, Civil P. C , has 
no application in such a case and the suit can be in- 
stituted in any of those Courts. Bonpa Sussa Rao v. 
KANDREGULA NARASIAH : Mad. 434; 
-——— S. 24. See Civil Procedure Code, 1908, ri.8, 

(3) ; -~ 166 
—-— S. 24—Transfer of suit- Transfer of all 

proceedings arising out of suit, is implied. 

Thetransfer of a suit implies the transfer cf all 
proceedings which arise out of the suit. Therefore, 
a Court which has passed an interim order which re- 
quires execution ceases to have jurisdiction in the 
matter of enforcing the crder when the suit is trans- 
ferred to another Court and consequently the power 
of enforcing the order lies .in the Court to which the 

e suit is traneferred. DULHIN JANAK NANDANI KUNWARI 

v. KEDAR NARAIN SINGH All, 166 
35—Special .costs— Point unnecessarily 

contested and time of Court and Crown Counsel 

wasted— Special costs may. be allowed. 

Where a point asto the court-fees has been quite 
unnecessarily and gratuitously contested and a coneider« 
able amouut of the time of the Court and cf Counsel 
for the Crown wasted ona very petty matter, special 
costs maybe allowed under s. 35 of the Civil P, ©. 
SURJAN SINGH v. MASHAL SINGH . 
—— 5. 47. 

See Civil Procedure Code, 1908, s, 73 -46 

See Civil Procedure Code, 1908, O. XXI, r. 58 





—— S. 


< 45 

—— 8.47—Inspite of notice under s. 34, Bengal 
Agricultural Debtcrs Act (VII of 1936), propérty 
of judgment debtor esold—Judgment-debtcr, if can 
apply “under s. 47 for declaration that sale does not 
affect his title—High Court ‘if can interfere with 
decision in revision. 5 A : 


Oudh 425 ` 


a A 
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Where “inspite of the notice under s. 31, Ben. Agri. be advised, isopen to him. Eusoor Karwa v. NIEME- 


Debturs Act the executing Court has proceeded to exe- 
cute the decree and propertyof the judgment-debior is 
sold, the judgment debtor is entitled 2 raise the 
question inan application yndei*s. 47,-Civil P. C., to 
ask for a YJeclaration that the sale has not affected his 
title. The decision ọn that application wguld be ap- 
pealable and it would not be open to High Court to 
interfere in revision. PYARI MOHAN MANJHE v, HASHAN 
ALI KHAN ARgANALI KRAN Cal. 807 


e——— S., 53—Watan 


— — 8S. 47, 115-Sale of judgment-debtor’s - 


holding in executign of rent decree— Application 

for setting aside sale under s. 114, Bengal Tenancy 

Act (VIII of 1885)—Subsequent application before 

Debt Settlement Board for settlement of debts— 

Notice under s. 34, Bengal Agricultural Debtors’ 

Act (VII of 1936)— Executing Court refusing to 

stay further proceedings and proceeding with ap- 

plication for setting aside sale—Order held came 
under s. 47—No revision under s.115 held compe- 
tint. 

Tha decree-holder obtained arent decree against the 
etitioner and in execution of that decree, brought the 
olding to sale. The auction-purchaser thereafer de- 

sited in Court the whole of the purchase money. 
he judgment-debtor then applied for setting aside the 

sale under s. 174, Ben. Ten. Act. Subseq@ently the 
judgment-debtor made an application before a Debt 
Settlement Board for the settlement of his debts in 
which he included the debt due under the rent decree 
referred to above. Upon that a notice was issued under 
s. 34, Ben. Agri. Debtors’ Act to the Court in 
which the execution case was proceeding. The execu- 
tion Court refused to stay further proceedings and pro- 
ceeded with the application for setting aside sale : 

Held, that the or 

lating to execution and that although the auction- 
purchaser was a party to the proceeding it was still an 
order which came within s. 47, ofthe Code the ques- 
. tion at issue being onein which the judgment-debtor 
on the one hand and the decree-holder on the other 
were really interested, This being so, the order 


was open to appeal and the application under s. 115,- 


ofthe Code was not, accordingly competent. 


Muxi- 
MANNESSA CHOWDHURANI 7. RAMESWAR SHUKUL 


Cal. 805. 


5. 52—Auction by executor or administra: 
tor as such failing Liability for costs—Zfis Per- 
sonal liability—Suit against him on liability of 
testator—S. 52, if protects him. 
In ordinary cases, thatis unless the defendant has 

been guilty of some misconduct inculding the action, 
an executor or administator who sues as such and 
fails is personally liable for the costs of the action. 
It is true that if he is sued upon a liability of his 
testator he has the protection of s. 52, Civil P. O., 
but if he seeks to assert a claim, the fact that he 
possesses it by virtue of being sole executor and bene- 
ficiary of a deceased person puts the defendant at no 
disadvantage from whiéh he would have been free if 
the claim had been brought otherwise than in a re- 
presentative capacity. HKusoor KARWA V. NIEMEYAR 
Rang. 177 
52-Legal represzntativis — Claim 
against estate of deceased—Personal representative, 
af entitled to require strict proof of any claim 
against estate not within his personal knowledge. 
A personal representative is fully justified in requir- 
ing strict proof of any claim eagainst’ the estate not 
within his personal knowledge and entitle1® may bo 
bound if others than he are interested in the estate—to 
avail himself of any technical defence, which he may 


—— Se 


er complained of was an order res. 


Yr Rang. 177 : 
property—Whether property 
inherited by son. Í 

Watan property is not to be regarded as property'in- 
herited hy the son, soas to expose it to liabilit to - 
execution under s. 53, Civil P. C. RAMABAL RINI- 
was NADGIR v. GovERNMENT OF BoMBAY Bom. 481, 
——— S. 54. See Civil Procedure Code, 1908, 

s. 151 175: 
— ss. 55 (4), 145—No attempt by decree- -` 
holder to execute decree for three and half yeara— 

Security given by judgment-deotor held should not 

be forfeited. 

In execution ofa decree the judgment-debtor was . 
arrested but was released on his furnishing security 
that he would apply within one month to be declared, 
as insolvent. He failed to apply within one month but 
the decree-holder made no attempt to execute the dec- | 
ree for over three and half years : - - i 

Held, that the obvious inference wasethat the 
decree-holder realized that the judgment-debtor had 
substantially, if not technically, complied with the - 
order of the Court, and that the purpose for which ° 
the security was given was substantially fulfilled. It 
would be wholly inequitable at such late stage to: 
order that the security should be forfeited. JITENDRA 
MULLIOK v. ALLA Bux Cal. 103 ` 


s. 60. See Chota Nagpur Tenancy Act, 1908, 
5, 46 ` 444 


—-— ss. 60, 73, as amended by Act (IX 
of 1937)—Attuchment of salary before June 1, 
1937, by judgment-creditor saved by s. 3 of Amend-' 
ing Act, whether available for rateable distribu- 
tion to other creditor not so saved, i 
An attachment of salary made before June 1, 1937, 

under s. 60, Civil P. C:, by a judgment-creditor 

saved by s. 3 of the Amending Act, is available by way ` 
of rateable distribution to another judgment-creditor 
who is not covered by s, 3. Execution Darkhast No. 

280 of 1937, affirmed. Marorzzrao KRISHNAJI v. 

THAKUEDAS IsaRDAs Sind 582 

s. GO (1)—Word “or” in Proviso—Scope' 








of. 

The word ‘or’ is used in Proviso to s. 60 (1) to in- 
clude decrees in which no attachment is necessary and 
mortgage decree is one of this class. MAHMUD Jan Mir 
HAMZAH Kuan v. GUTTA SINGH-AJAB Since Pesh. 716 
—— ss. 60 (1) (e), 60 (i), Proviso— 

Mortgage decree against house—House, if can be 

SOLA, 

The house of an agriculturist cannot be sold even in 
execution of a mortgage decree passed against that pro- 
porty. MAHMUD Jan Mir HAMZAH KHAN v. GUTTA 
SINGH-\JABSINGH |, Pesh. 716 
s.73, as amended by Act (1X of 
. 14937). See Civil Procedure Code, 1908, as amend- 

ed by Act(IX of 1937), s. 60 582 
———— S. 73—Decree against grandfather must be 

deemed tobe passed against son and grandson to 

the extent of their shares in family property— 

Decree against grandfather, son and grandson-- 

Another decree against grandfather and son only 

—Grandfather and son adju: : ed ifolvents= 

Both decrze-holders held entit <a &erateable dis- 

tribution in the interest of grandson. ih 

Wherea money decree is passed against a grand- 
father who is joint with his son and grandson it must 
be taken to bs a decree pissed against the soa and 
the grandson to “the extent of their interests in’ the 


family property as they are liable to that extent for 
his lawful debts. 5 a 6 
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Consequently a creditor who has a decree against the 
grandfather, son and grandson and another creditor 


who has a decree against the grandfather and son only® , 


are entitled to rateable distribution under s. 73, Civil 
“Pe C., when the grandfather and the soy are adjudicat- 
ed insolvents and the interest of the grandson is 
atta@tesbF one of the creditors before the same has 


been realized by the Official Assignee er the Official 
“ Receiver. SUBRAMANIAN CHETTIAR v. ANNAMALAI 
CHETTIAR ii Mad. 803 


——— 5; 73—Object of s. 13. 

Jhe object underlying the enactment of s. 73, Civil 
P.C, was to prevent multiplicity of execution proa 
ceedings while at the same time ensuring equitable 
distribution of assets between various decree-holders 
who had the right to have their decrees satisfied out 
of these assets. Hotz Lan v. CHATURA PRASAD 

s AN. 216 F B 
S. 73—85. 13 enacts mere rule of procedure 

—It does not clothe decree-holder with right 

which dre does not possess. 

Section 73 enactsa mere rule of procedure and nota 
rule of substantive law. It merely enactsa rule by 
which decree-holders, in specified cases, can resort to 
a cheap and speedy procedure for the realization of 
their decrees. It does not, however, clothe a decree» 
holder with a right which he does not possess. It does 
not enlarge the rights given toa decree-holder by his 
decree, nor does it cut down the rights to which a 
decree-holder may be entitled by the decree in kis 
favour. Section 73 cannot, therefore, be invoked to en- 
title a decree-holder to satisfy his decree from assets 
which he could not touch ifs. 73 was not on the statute 
book. Conversely the provisions of s. 73 cannot be 
utilized to deprive a decree-holder from satisfying his 
decree from assets which he would “have been other- 
wise entitled to follow in execution. Horr LAL v. 
CHATURA PRASAD All. 276 FB 
——_ S. 73—Word “passed” significance of. 

The Legislature, added the word ‘‘passed’’ in the new 
s. 73 in order to make it clear that the words “against 
the same judgment-debtor’’ had reference to the 
decrees themselves, and not tothe various applications 
for execution contemplated by the section. Horr LAL 
v., CHATURA PRASAD All. 276 F B 
——— S. 73—Words “passed against same judg- 

ment-debtor”, construction of — Decree by X 

against Y—Decree by A on Y’s death against Y's 

son Z personally and against Y’s assets in hands 

of his sons, on pro-note executed by Y and Z— 

s. 73 held appli: d. 

Per Iqbal Ahmed and Verma, JJ. Bajpai, J. dis, 
senting.—The expression ‘‘passed against the same judg- 
ment-debtor’’ in s. 73 must be liberally construed. The 
object ofs. 73 being to provide for rateable distribution 
of asseta upon which two or more decree-holders have 
equal claims, the words ‘‘passed against the same judg- 
ment-debter’’ must be interpreted as referring more to 
the property which a judgment-debtor represents than 
to thé person against whom execution has been 
sought. E . 

Where therefor a decree for certain amount has 
been obtained by X against Y on a pro-note executed 
by Y angl on the death of Y one A obtains a money 
decree againsteY’s son Z personally and against the 
assets of Y In the hands of Z and C the sons of Y on 
the basis of a promissory note executed by Y and Z, 
the decree obtained by X and A are against the same 
judgment-debtor and s., 73 applies. , , 

Per Bajpai, J.—The personality, the character and 
the capacity of the judgment-debtor should not be 
ignored and undue preference should not be given to 
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the property from which the assets are realized. The 
dacręe-holders must have obtained their decrees against 
the same persons and it may become a matter of no im- 
portance that by reason of the death of the judgment- 
debtor in one decree the property that can be seized in 
execution in both-the decred$ happens to be the same, If 
the two decyees are not against the same person s. 73 
would not be applicable. Horr LAL 3. CHATURA PRASAD 
All. 276.F B 

ss. 73, 47—Order ander s. 13 determining 
question of rateable gdistribution between ` rival 
decree holders—Judgment-debtor not interested— 
Order, if falls under s. 47 and °whether appealable. 
An order under s. 73, Civil P. C., determining the 
question of rateable distribution as between rival 
decree-holders in which the judgment-debtor has no 





interest does not fall under s. 47, Civil P. C., and 
is not appealable. S. B, Dass v. GHANSHAMDAS 
Rang. 46 
——_——-Se 80. E 
See Civil Procedure Code, 1908, s. 2 (17) (h) 769 
See Tort 263 


————— s. 92—Applicability of s. 92 whether depends 
upon whether defendants had or had not objected 
to form of suit. 

The applicability of s. 92, Civil P. C., does not depend 
upon whajher the defendants had orhad not taken 
objection to the form of the suit. The form of the suit 
is laid down by law. The Legislature requires that if 
a suit of this kind isto be instituted it must bein- 
stituted in a particular way, and it is not open either 
tothe plaintiffs or to the defendants, as it were, to 
contract themselves out of this section and to say in 
effect ‘‘we do not mind if the law in this matter is or is 
not observed.” MuLcHAND CHANDUMAL V, HARKISHINDAS 
PARMANAND Sind 4614 
———-S. 92—Consent to institute suit given to 

certain individuals— Suit instituted by some of 

themonly, whether validly instituted. 

Where consent has been given to two or more persons, 
only some of those persons, even if they are more than ` 
two, cannot institute the suit. A condition precedent 
to the valid institution of the suits is the fulfilment of 
the conditions of the consent which has been given. 
The section does not contemplate that some of those 
persons should institute a suit as plaintiffs while others 
who, after consentis given, have changed their minds, 
should be joined as defendants. MULCHAND CHANDU- 
MAL V. HARKISHINDAS PARMANAND Sind 464 
—— sS. 92—Library held trust for public purpose 

of charitable nature. 

Where a testator in his will sets apart certain portion 
of his building for a library to be used by general 
public and dedicates part of his property for the up-keep 
of the library and appoints a committee for its manage- 
ment, the library is atrust for public purpose of a 
charitable nature within the meaning of s. 92, Loxe 
Nate MUKERJEE v. ABANI NATH MUKHERJEE 

Cal. 874 

S. 92 —Mere asseridon by trustee that trust 
properties are private properties, whether sufficient 
ground for his removal. 

Mere assertion ina suit under s. 92, by a trustee that 
tgust properties are private properties is not by itself a 
sufficient ground for his removal. Ifhe committed any 
breach of trust before the suit, his conduct in the course 
of the suit isan important element to be taken into con- 
sideration in deciding whether the breach should - be 
condoned and he shpuld be allowed to retain the 
office, koke NATH MUKEEJEE V. ABANI NATH MUKHER- 
JEE Cal. 8T4 
se 92—Point that suit instituted under 
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section was not validly instituted as it was not in- 

stituted by all those to whom consent was given wher 

can be rateed for first time in appeal. 

If the facts are in dispute the point that*the suit was 
not instituted by ali those foewhom consent was given 
toinstitute the suit by the Collector under s. 92 read 
with s. 93, Civil PeC., and therefore wasenot validly 
instijuted, should not be allowed for the first tite in 
appeal, But where thereisno dispute about the facts 
the point canbe allowed to be raised for the first time 
in appeal. MULOHAND Coanp8yaL v, HARKISHINDAS 
PARMANAND . Sind 461 


——— 8. 92~ Question whether particular property 
appertains to public trust or whether trustee has 
been validly appointed or not, when can be deter- 
mined in suit under s, 92. 

Mere declarations are outside the scope of s. 92 of 
the Civil P. ©. But where reliefs contemplated by 
the section are claimed and such reliefs cannot be 
granted without the determination cf the question whe- 
ther a public trust exists or whether e particular pro- 
perty appertains to a public trust the Courtin a suit 
under s. 92 can determine the question whether a 
public trust exists ora particular property appertains t3 
such public trust. A suit for a mere declaration that 
a trustee has not been validly appointed may be outside 
the scope of s. 92. But ina suit under s. 92 the Court 
has to determine whether a trustee has been validly 
appointed or not ifdetermination of such a question is 
necessary for giving reliefs claimed in the suit which 
properly come under that section. LOKE Nate MUHER- 
JEE V. ABANI Nata MUKHERJEE Cal. 874 
a—m Sa 92—“Two cr more meaning 

explained, 

The phrase ins. 92, Civil P. O., “two or more per- 
sons” means, two or more individuals who are named 
or so described in the consent that they can be identi- 
fied. MULCHAND OnANDUMAL v, HARKISHINDAS 
PARMANAND Sind 464 
~—-— S. 100—Finding of fact based on untenable 

view of law is not binding in second appeal. 

Te finding of fact based on aview of law which is 
manifestly untenable is not bindingin second appeal. 
Haran CHARAN MANDAL vV. HIRALAL NASKAR : 

. Cal. 172 
ae Ss. 100—F raud—Finding as to, is one of 
act, 

The finding of the lower Appellate, Cout on the 
question of fraud is a clear finding of fact which can- 
not be challenged in secund appeal. GƏKUL PRASAD v. 
MAHADEI KUNWAR Oudh 195 


Persons”, 


-—— 8. 100 -Objection that execution application. 


is fraudulent cannot be raised in second appeal for 
first time—Similarly, objection that execution ap- 
plication was defective as not mentioning previous 
application, cannot be raised for first time in 
second appeal. 
An objection raised in the High Court which was not 
raised in either of the Vourts below to the effect that 
the present application is fraudulent in that the decree- 
holder has suppressed certain particulars was the inten- 
tion of misleading the Court must be disallowed, 
Similarly an objection which was nct taken i the 
Courts below, namely that the present application for 
execution is defective in that it does not refer to the 
previous application and also does not mention the re- 
sults of the previous applications to which it refers 
must be disallowed. NATHMAé, v. BALKRISHNA 
: *Nag. 64 
` ——— 8S. 104. See Civil Procedure Code, 1908 
Sch, II, Paras, 21, 16 -> +610 


INDIAN GASES 


[1941 ` 
Civil Procedure Code— conid, 


~ 8.405. See Civil Procedure Code, 1908, 
ee 119 354 
o—— S. 105—Sutt for framing scheme~Defen- 
dant’s objection that Court has no power—Od- 
jection overmuled—In revision, High Court up- 
holding objection and dismissing suit—On order 
being communicated lower Court passiga mal 
decree dismiesing suit — High Court's order held in- 

terlocutory—High Court's order held inappropriate” 

—Appeal from decree held competent by virtue of 

s. 105. 

In a suit for framing a scheme, the preliminary ob- 
jection of the defendant that the Court had no power 
to frame a scheme was overruled. In revision, the 
High Court upheld the defendant's objection and dis- 
missed the suit. On this order being communicated, the 
lower Court passed a formal order dismissing the 
suit: ° 

Held, that the High Court’s order was not final but 
interlocutory and was inappropriate inasmuch as the 
High Court dismissed the suit itself instead of direct- 
ing the lower Court to dispose of it according to law. 
The order fell under s. 105 (1), Civil P, C.,*and appeal 
from the decree was competert by virtue of s. 105, 
since the order affected the decision of the lower Court 
when passing the decree. T. 8. PIcHU AYYANGAR V. 
PERARULALA RAMANUJA JEER Mad. 809 
1409—Contempt of Court—Refusal of 

High Court to punish — Jurisdiction exercised 
s = A criminal nature—S. 109 is not- applic- 
able, 

The jurisdiction which the High Court exercises in 
proceedings for contempt of Court isa jurisdiction of 
a criminal nature and not of a civil nature at all. 
Where, therefore, the High Court has refused to pu- 


—-—— Ss. 


nish a party for contempt the provisions of s. 109, 
Civil P. C., have no application, RADHEY LAL v. 
NIRANJAN NATH All, 606 


——-— sS. 109—Refusal to High Court of stay crimi- 
nal complaint— Application for leave to appeal— 
S. 109 does not apply. 

Where the High Court has refused to stay the eri- 
minal complaint the jurisdiction it has exercised is of 
a criminal nature and s. 109, Civil P. C., does not 
apply to an application tor leave to appeal to the 
Privy Council, RADHEY Lat v. NIRANJAN NATH 

, All. 606 

——'s. 109 (c)—Fepression “fit one. 
in Council,” meaning of —Refusal to stay criminal 
complaint — Case cannot be said to be fit for 
appeal. 

The expression “fit one for appeal to His Majesty 
in Council” in s. 109 (c) means that the question 
should be either of great general importance to the 
public at large or of great private importance to the 
particular litigant and that the matter was not measur- 
able in money. A refusal to stay a criminal complaint 
cannot be said to be a matter of great private import- 
ance to the particular accused in the case. RADHEY Lat 
v. NIRANJAN NATH All. G06 
——— S. 110 (2)—Suii for declaration that pro- 

periy could not be attached and sold in execution 

of certificate as same belonged to plaintiff —Suir 
valued at Rs.~7,699 for which cergificate was 
issued—Suit decreed but on appeal dismissed by 

High Court— Appeal also valued at Rs. 7,699— 

Property in respect of which certificate was issuec 

worth more than Rs. 10,000 -Case held covered bu 

s. 110 (2). 

The plairtifis brought a suit for a declaration tha 
a certain property could not be attached and sold in 
execution of the certificate. They rested their clain 


Vol. 194] 
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in the guilt on- the ground that they. had purchased. it 
in execution of a mortgage decree obtained by them 
against the persons ‘who owned the property. The suit, 
was valued at Rs. 7,699 odd, because that was the 
amount for which the certificate was issued. The 
suit was decreed by the trial Court but en appeal the 
HighQlourt dismissed it. The appeal was also valued 
at Rs. 7,699. But the property in respect of which 
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the certificate was issued was worth more than- 


Rs. 10,000: 
‘Held, that the case was fully. covered by s. 110 
(2) and was a fit one for appeal to His Majesty in 


Gotncil from the decree of the High Court, ‘Isuwart 
PRASAD SINGH v. SIR KAMESHWAR SINGH BAHADUR 


Pat. 654 

== S. 115. : 
See Civil Procedure Code, 1908, s. 10 268 
ʻe See Civil Procedure Code, 1908, s. 47 805 
See Decision 583 
See U. P. Tenancy Act, 1939, s. 276 543 


—-— sS. 115 —Applicability to proceedings under 
- Agra Tenancy Act. 

Though a. 119, Civil P. O., is inapplicable to a pro- 
ceeding under the Agra Ten. Act, 8, 253, Agra Ten. 
Act is applicable, RATI Ram v. NIADER MAL 

All. 640 

——— s. 145- Execution -sale set aside on ground 
of insufficiency of stamp—No appeal by ~decree- 
holder but application to Court to vacate its order 
under s. 151—Refusal by Court—High Court held 

could not interfere in revision. ° 

A sale held in execution was set aside on the ground 
of insufficiency of stamp. The decree-holder took no 
steps to challenge that decision by an appeal but he 
applied to the Court to vacate its order under its 
inherent powers under 8.151 and the Court refused 
to interfere. The decree-holder applied in revision to 
the High Court against the order: 

Held, that under the circumstances the High Court 
could'not interfere in revision. BINRAJ MARWARI V. 
Ram SAHAI MAHTO : Pat. 24 

—-—S. 115—Mere question whether Court’s order 

is wise or unwise cannot be gone into. 

A mere question whether the crder of the Court is 
wise or not cannot be gone into in revision. CHINA- 
KURTI SksHayyA v, HIRAOHAND CHUNILAL 

. Mad. 33 
- ss. 115, 105—Order setting aside dis- 
missal of case for default—Revision, if lies. 

Under s. 105 (1), Civil P. O., the propriety of the 
order setting aside the -dismissal of a case for default 
of the plaintiff cannot be set fourth as aground of 
objection in the memorandum of appeal from the dece 
ree-ultimately passed in the suit, and hence where an 
order sets aside the dismissal for default and restores 
the case, there isa case decided within the meaning 
ofs. 115 and an ‘application in revision lies against 
the order restoring the case. BAIJNATH v. Ram NARAIN 

f Oudh 354 

— 5. 144:—Allowance ordered by Court tobe 
paid to- parties out of suit property must be 
deemed to have been paid on condition. of their 
being refunded by party ultimately proving un- 

successful. j 

No iflerim order of the Court could operate to give 
away the revenues of the estate absolutely to one of 
the contesting parties. The allowances paid pendente 
lite must be deemed to have been paid on condition that 
they should be refunded by the party who ultimately 
proves ‘unsuccessful. : 

“ Even in case ofan impartible estate the widow of 
an undivided co-parcaner is prima facie entitled to 
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maintenance. ZAMINDAR OF SANNOKHEMEDI v. SUSI 
IAMALA PATTA MAHADEVI -~ Mad. 486 


e e—— S. 144—Application for mesne’ prafits—' 
Claim to set-off not putin trial Court cannot ‘be , 
raised in appeal. d Seta : 
Per Stodart, J— When inan application for mesne 

profits under s. 144 the oppSsite party fails t put forth” 

the claim far set-off, he cannot be allowed to raise 

this plea for the first time in eppeal.® : 
“An order for the payment of mesne profits to, the 
arson who would have been ir possession but for the 
ecree which has been reyersed is in the words of s. 144 

an order which is properly consequential on such 

“reversal.”? ZAMINDAR OF SANNOKHEMEDI V. Sust 

IAMALA PATTA MAHADEYI Mad. 486 

sg 144 —Possession of Receiver is posses- 
sion of party ultimately declared successful— 
Plaintiff succeeding in Court o, first instance 
in suit for possessien — Defen ant’s appeal to 
High Court - Appointment of Receiver — High 
Court allowing appeal — Defendant getting pos- 
session from Receiver—High Court's decrez re- 


versed by Privy Council — Recetver’s possession 
—Plaintiff held entitled to restitution and mesne 
profits. 


Per Wadsworth and Stodart, JJ., Burn, J., contra. 
—The possession of a Receiver pendente lite must be 
deemed te be the possession of the party who is ulti- 
mately declared successful. 

Plaintiff’s suit for possession was decreed, The de- 
fendant went in appeal to the High Court. A Receiver 
was appointed by the Court during the pendency of the 
appeal. High Court allowed the appeal and the defend - 
ant took over possession from the Receiver. In the 
meantime the plaintiff went in appeal to the Privy 
Council who reversed the decree of the High Court and 
restored the decree of the Court of first instance. In 
the application by the plaintiff under s. 144, Civil 

7. 


C3 

Held, per Wadsworth and Stodart, JJ., Burn, J., 
contra.—(1) that the Receiver’s possession must be 
deemed to be the possession of the plaintiff who must be 
deemed to have been dispossessed when the defendant 
took over possession from him in pursuance of the 
erroneous decree of the High Court and hence the 

laintiff was entitled to possession and mesne profits 
during the period he was out of possession by way of 
restitution under s. 144; 

(2) that the fact that the plaintiff was refused a dec- 
ree for mesne profits by the Court of the first instance 
and the High Court did not deprive hin of his right 
to claim the same under s. 144 from his opponent after 
his dispossession by the latter in consequence of High 
Court’s decree which was subsequently reversed, 
ZAMINDAR OF .SANNOKHEMEDI V. SUSI AMALA PATTA 
MAHADEVI Mad. 486 
ws. 144—Words “place the parties im the 

position, which they would have occupied but for 

such a decree,” construction. X 

Per Wadsworth, J.—There are three ways possible 
in interpreting the words ‘éplace the parties in the 
position which they would have occupied but for such 
a decree,” occurring in s. 144, Civil P. O. The words 
might mean that the, parties are to be putin the posi- 
bion they would have occupied had the right decree 
been passed instead of the wrong decree ; or secondly, 
they may mean that the parties are to be put in the 
position that they would have occupied had no decree 
at all been passed; or the words may mean simply that 
the parties are to begput in the position which they 
would*have occupied had it not been that a wrong dec- 
yee had been passed, - The last interpretation isthe cor 
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rect one. There is nothing in the words of s. 144 to 
justify thé conclusion that it was the intention of the 
Code to*give to the person claiming restitution and bet? 
ter position than that which „he occupied at the time 
when the wrohg decree was passed and thiseis what has 
to be inferred if he has to be put w the position which 
he would have occupied hed the right decree been 
passed. The correck procedure is to take {ge position 
as it stood immediately before the wrong deeree, to'find 
out what would be the position of the ultimately suc- 
cessful party gs on that’ date, having regard to the 
fact that the proceeding termiaated and to award to 
the successful rty ņestitutionin the shape of any 
profits wrongfully received under the erroneous decree 
oras a direct consequence thereof. ZAMINDAR OF 
SANNOKHEMEDI V, SUSI AMALA Patra MAHADEVI 
Mad. 486 
——— S8. 144, 145—0rder under s, 144, if can 
be passed against surety. 
Per Burnand Stodart, JJ.—In proceedings under 
s. 144, Civil P. C., no order for restitution can be made 
against sureties, There is of course no objection to the 
sureties being made parties in such proceedings, as 
they are vitally interested in the amount that may be 
found due by way of restitution. 
found liable to pay anything to the applicant by way 
of restitution, it will be for the applicant to enforce 
that order against the sureties by proceedir&s under 
s. 145, Civil P. O., and the liability of the sureties can 
only be determined in such proceenings. ZAMINDAR OF 
SANNOKHEMEDI V. SUSI JAMALA PATTA MAHADEVI 


Mad. 486 

—— sS. 145. 
See Civil Procedure Code, 1908, s. 144 486 
See Civil Procedure Code, 1908, s. 55 (4) 103 


——— S. 149—Court grantiug time for payment 
of court-fee after presentation of plaint, impro- 
perly and without suficient cause—E ffect. 

Where the Court has given improperly and without 
sufficient cause, time for payment of court-fee after the 
plaint had been presented the effect of the grant of such 
time is that the plaint takes effect as if it had been pre- 
sented along with the full court-feeon the date of its 
first presentation and no question of limitation arises 
where the plaint originally presented is within time. 
VENUGOPAL PILLAI v. THIRUGNANAVALLI AMMAL 


` Mad. 840 
——— 8.151. See Civil Procedure Code, 1908, 
10 e 268 


—_——. 8. 151—Injunction, if can be granted in 
personam against party restraining it from pro- 
ceeding with criminal complaint in Court outside 
jurisdiction of High Court—Injunction was refus- 
ed in peculiar circumstances of the case. 

High Court has inherent jurisdictionto grant an in- 
junction in personam against a person who has sub- 
mitted to the jurisdiction to restrain him from proceed- 
ing with acriminal complaint in a Court which is 
not subject to the jurisdiction of that High Court. This 
jurisdiction, however, should beexercised with extreme 
caution. be 

(Bombay High Court refused to grant injunction én 
personam against a defendant who had submitted to 
its jurisdiction restraining him from proceeding with 
the complaint filed by him against the applicant in the 
Court of a Magistrate at Benares, charging him with 
an offence of criminal misappropriation as the plaintiff 
had not in the first instance applied to the Criminal 
Court for the stay of criminal proceedings, had insti- 
tuted the civil suit with the object of forestalling and 
preventing the criminal proccedings, and there “was a 
long delay in praying for the injunction.) KANHAIYA- 
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LAL HaRKARANDAS V. MOHANLAL RAMVALLABH 
i Bom. 814 

z ss. 151,54, O. XX, r. 18—Partition 
e suit—Decree for possession of plaintiff's share— 

Application of plaintiff under s. 151 for proclama- 

tion in villages that plaintiff obtained certain 

share in them, allowed—Legality of procedure. 

Ina suit for partition of anestate a preliminary 
decree for possession of one-fifth share of the estate 
was passed in . favour of the plaintiff. The Court 
allowed an application of the plaintiff under s. 151, 
Civil P. C., that it might be proclaimed in villages 
in which he had been given a share that he had 
obtained a decree fora fifth share in those villages : 

Held, that the decree was not. drawn up in proper 
form according to O. XX, r. 18 and the Court had no 
jurisdiction to pass such an order under s. 151 as the 
remedy was provided by the Code under s, 54 and 
O. XX, 1. 18. SUKHPAL Das v. KEDAR NATH 

Oudh 175 

——— ss. 151, 115, 4°7—Dismissal of execution 

application as time-barred—On decree-holgler’s ap- 

plication under s. 151, Court reconsidezing pre- 

vious order and reviving execution case—Order 

under s. 151 held, not tllegal—Remedy of aggrieved 
judgment-debtor. 

Where on an application of the decree-holder under 
s. 151, Civil P. G., the executing Court reconsiders its 
previous order dismissing the decree-holder’s execution 
application as time-barred and revives the execution 
cafe the order under s. 151, cannot be said to be 
illegal. The remedy of the aggrieved judgment-debtor 
is by way of revision under s. 115 Putin BEHARI Das 
v. Reasat ALI Cal. 265 


——— s. 151, O. XLI, rr. 28, 25, 27-—Trial 
Court refusing to give opportunity to produce evi- 
dence— Evidence not sufficient for decision on 
point at issue—Remand by Appellate Court for 
obtaining evidence—Remand is under s. 151, and 

~ proper. 

An Appellate Court’s power of remand is nct cir- 
cumscribed within the rr. 23and 25 of O. XLI of the 
Civil P. ©. An orderof remand under s. 151 would 
be & proper order, if it is made by the Appellate Court 
in & casein which the evidence on the record is not 
sufficient for a correct decision on the point at issue, to 
obtain further evidence before the trial Court which 
had refused to give an opportunity to produce that 
evidence. Ram DHANI v. Nacar MAL Oudh 755 


O. I, r. 3—“Necessity”’ . “proper” 
party, distinction between. 

e The distinction between a ‘necessary’ and a 
“proper”? party to an action appeal or other proceed- 
ings, is well recognized. A ‘“‘necessary’’ party is one, 
whose presence on the record is enjoined by law, or in 
whose absence no effective decision can at all be given. 
Without such party the action, appeal or proceeding is 
not properly constituted and is liable to be dismissed 
on this ground alone. A ‘‘proper’’ party, on the other 
hand, is one whose presence is not essential for the 
constitution of the suit appeal or proceeding, but whom 
it may nevertheless be desirable or even necessary, to 
have before the Court inorder to properly, or comple- 
tely and adquately, adjudicate on the matter Mvolved. 
Itis the duty ofthe person bringing the® ection appeal 
or proceeding toimplead all “‘necessary’’ parties to it 
and his omission todo so isa fatal defect which if not 
remedied, withthe permission of the Court within the 
period prescribed by law, results in its dismissal. No 
such duty, howevér, is cast on him in the case of a 
“proper” party nor does the absence of such a person 


and 
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from record entail any such serious consequences. 
Hari Ram v. CENTRAL GOVEENMENT Lah. 192 
__-_—-0.I,r. 8. See Transfer of Property Act, 
1882,. 8. 53 766° 
O. I, vp. 8—Public right of irrigation inter- 
fered with- Suit by members of public in indivi? 
dual capacity —Half-hearted resort to O. I, T. 8— 
Whether prevented from obtaining relief as mem- 
bers of public specially injured. . 
Where a public right of irrigation has been inter- 
fered with by a person by encroaching upon akar 
land and members of the public have brought a suit 
subsgantially in their individual capacity, the half- 
hearted resort to O. I, r. 8, Civil P. C., would not 
prevent the plaintiffs from obtaining relief as mem- 
bers of the public, specially injured ‘by the defendants’ 
interference with the “public” right of irrigation. 
AKHAURI HALIWANT BAHAY v. Deo NARAIN MALI 
° Pat. 243 - 
——— 0. I, r. 10—Order under 0.I,7. 10, dis- 
charging defendants on ground that there was no 

cause il e kar La if maintainable. f 

Where the name of a defendant is struck out under 
0, I, r. 10% Civil P. ©., on the ground that the plaint 
does not disclose any cause of action against him, the 
order operates asa decree and is appealable as such. 
Larsa MOTISA v BHAGWANT RAMJI NAIK Kanao 

Nag. 37 

__-__—. O. II, Pa 2—Mortgage-deed providing that 
mortgagee could secure payment of principal and 
interest by bringing mortgaged property to sale os 
he could secure payment of interest and compound 
interest by bringing separate suit thereafter—Suit 
by mortgagee for interest and decree obtained — 

His second suit for principal and interest, if 

barred. 4 \ 

A mortgage-deed provided ag under: “*......... „It 
would be open tothe mortgagee at his will to secure 
payment of the principal together with the balance of 
interest by bringing the mortgaged property to sale 
at any time. It would be open to the mortgagee to let 
the interest accumulate till the time provided by law 
“or payment, orto obtain the payment of interest and 
compound interest by bringing a separate suit. In 
this contingency the principal mortgage amount shall 
remain secured on the mortgaged property’. So far 
as the payment ofinterest and compound interest was 
concerned, no reference was made to the mortgaged 
property inthis clause. The mortgagee instituted a 
suit for interest only and gota decree. Subsequently 
he brought another suit for principal and interest : 

Held, that the subsequent suit was not barred under 
-O. Il, r. 2, Sivil P. O., sincethe first suit was based 
on acause of action distinct from the second. S 

Held, also as tho mortgage-deed contained a sepa- 
rate personal covenant forthe payment of interest and 
compound interest, such a covenant could not be 
ignored simply because in the previous suit the stipu- 
lation in the mcrtgage deed was not made the basis of 
the claim. NIDHAN SINGH v. PREM SINGH 

Lah. 524 

- O. II, r. 2—Plaintiff not aware of his 

right at date of former suit suing subsequently 
on such right—Second suit, if barred. 

Arighé which a litigant possesses without knowing 
or ever havingdcnown that he possesses it, can hardly 
be regarded asa “portion of his claim” within the 
meaning of O. II, r. 2 (2), Civil P. O. 

Where, therefore, the plaintiff at the date of the 
former suit was not aware of the right on which he 
claimed in a subsequent suit ; . 

Held, that O, II, r. 2 did not apply tothe case and 





GENERAL INDEX 


xyi 


e 
Civil Procedure Code—contd, 


the plaintiff Was not precluded from “suing in respect 
of that right. Buaewan Dass v. TAsUNNISA Bigr 
E Oudh 368 
° O. II, v. 2, S. 2 (12)—Suit for possession 
of property—Past mense profits, whejher must 
be claimed Separatg suit for such mesnezprofits, 

if lies. . . 

A claim for past mesne profits need not be sued „for 
in a suit for @ecovery of pessession ef the property in 
respect of which mesne profits are claimed by reason 
of O. II, r. 2, Civil P. Ù. A separate suitj for mé&sne 
profits is competent, VENUGOPAL PILLAL ve THIRUGNA- 
NAVALLI'-AMMAL ` a Mad. 840 
—-—— O. II, r. 2, s. 44—Applicability—Essen- 

tials—First suit for recovery of specific sums— 

Second suit for rendition of accounts, held not bar- 

red either by O. II, r. 2 ors. 11. 2 

In order to ascertain whether the suit is barred by 
the provisions of O. II, r.2, Oivil P, O., it is neces- 
sary to consider what facts had to beprovedin the 
first suit and what facts have to be: proved in the 
second suit. 

The defendants who were proprietors ofa firm of 
a military contractors gave a sub-contract to the 

laintiff for the supply of goods and the arrangement 
kanan the parties was that the plaintiff should submit 
his billsto the defendants and the latter should realize 
the money, from the military department and should 
thereafter pay it to the plaintiff after deducting a com- 
mission of 5 per cent. ‘The plaintiff instituted a suit 
for recovery of a specific sum of money, which admit- 
tedly had reference to specific bills submitted by the 
plaintiff to the defendants. Subsequently the plaintiff 
filed another suit against the defendants for rendi- 
tion of accounts : 

Held, that the causes of action and the matters to be 
proved were different in the two suits and hence the 
provisions of O. II, r.2 did not operate as a bar to the 
second sult. Nor was the suit barred by s. 11. RADHA 
KISHEN v. IKRAM-UD-DIN All. 586 
O. II, r. 2—0. II,r.2 does not apply to 

joining of different causes of action in same action. 

Order II, r. 2, Civil P. ©., is not directed to the in- 
clusion in one and the same action of different cause of 
action even though they arise from the same transac- 
tions. U Sın v. Ma Ma Lay Rang. 482 
——— O. II, r. 4—Suit on mortgage against 

brothers—One of brothers admitting mortgage and 

dying—Plaintiffs’ application to bring widow 

-as leghl representative—Other defendants alleging 
that they formed joint Hindu family and have 
succeeded by survivorship—Plaintiff not pressing 
application—Suit decreed—Widow, if can file suit 
that she not being represented, was not bound by 
the decree and that she mas still the owner of the 
house. ; 

Flaintiff instituted a suit upona mortgage executed 
in his favour by three brothers, admitted the mort- 
gagein his written statement but subsequently died 
during the pendency of the suit. The plaintiff applied 
at first for his widow being brought on the record as 
his legal representative but subsequently did not press 
the point as the two brothers stated that they were 
members of a joint Hindu family and had, therefore, 





—— 


succeeded to the interest of their deceased brother in 


the house by survivorship. The suit was eventually 
decreed. Thereafter the widow instituted a suit for 
declaration thatshe was the owner of the house in 
dispute and it was not liable to be sold in execution 


‘of the decree obtained by the plaintiff on the basis of 


the martgage. The Suit was based on the allegation 


that a partition had been effected’ between the meme 
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bers of the joint family. prior to the execution of the 

mortgage and that she was therefore the legal repre- 


sentative of her deceased husband and that inagiuch_ e— 


as-the plaigtiff had failed to implead her as thee 
legal representative in the previous suit, the decree 
obtained jn that suit was not binding onher:  . 

- Held, that the deceased brother had already ad- 
mitted the mortgage and his widow as dis legal re- 
presentative would have been bound by the admission. 
HerYefence, if any, wquid have been the same as that 
of the-co-mogtgagors, who were impleaded and fought 
out tha case, In the circumftances, the estate was 
effectively, represented in the- previous suit and_the. 
decision in the previous suit was binding on the 
widow. SHIMBHU NATH v. BRAHAMWATI Lah, 804 


——- O. VI, vs 5—Pleadings obsewre—Court 
must call for particulurs, 

The rules of pleadings contained in O. VI of the 
Civil P. ©., should be complied with and the practice 
of introducing ‘obscure pleadings with a view to 
taking the adversary by surprise is open to grave 
objection and’is not unoften likely to lead to grave 
miscarriage of -justice. Where the parties neglect to 
perform their duty it is clearly the duty ofthe Court 
to call upon them to furnish definite particulars of the 

lea contained in their pleadings. Faqir Bux v. 

HAKUR PRASAD - udh 588 

O. VI, r. 417—Amendment of pleadings— 

Discretion of Court — Interference with, in appeal. 
` Itis within the power of the Court to allow the parties 
to-add to their pleadings, and where it is done without’ 
any objection by the other side, it is too late to question 
it in appeal. Kaan BAHADUR v. ALI MOHAMMAD 

~ Oudh 615 
———- O. VI, r. 17-Cause of action— Party 
having complete cause of action alleging it imper- 
fectly—Remedy— Suit premature—Remedy. 
: It-isa party at the moment he commences a suit has 
but an` inchoate cause of action nothing he thereafter 
does can entitle him to any relier in that suit. His only 
course is to discontinue it and, if possible, start afresh. 
A- party who, having a complete cause of action, 
alleges it impertectly may be helped by amendment; 
but a premature suit is incurable. Eusoor KARWA v. 
NIEMEYER i Rang. 177 


-——-O. VI, r. 18—Amendment for adding more 
defendants allowed but not embodied in plaint— 
Court after delivering judgment ordering its 

| officers to carry out amendment—O. VI, r. 18 held 
sufficiently complied with. f 

7 An application for amendment of the plaint by add- 

ing'some more defendants, made by the plaintif was ° 

allowed. The amendment was not, however, embodied 

in the plaint till the date of the judgment. After 
delivering the judgment the Court ordered its officers 

to carry out the amendment ; , 

Held, that the provisions of O, VI, r. 18, Civil P. C., 
were sufficient complied with, RAHMAT Br SAHEBA v, 
R. Krrsuna Doss LALA, Mad. 788 
O. VIII, r. 5—Defendant admitting to 
have executed bond for certain amount on certain 

date and admitting to have agreed to pay it on 

` Certain date—Case does not fall under Ọ, Vit I, 

r. 5. 

“Where in a suit the defendant admits that he executed 
a bond for certain sum ona certain date on taking ac- 
counts and also admits that he agreed to pay the amount 
on certain date, it is not ‘a. case which falls under 
O. VIII, r. 5, Civil P. C., of Sn -implied admission. 
This is an example ‘of an express admission. UDHAO v. 
NARAYAN ni 
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—_____ O. VIII, r. 6. 


See Companies Act, 1913, 
s. 229 * 839 


839 

= O. IX, r. 2—Plaintiff directed to file” 
-rrocess fees by certain date—Part of procéss fees 
spaid—Court fixing certain date for disposal of 
suit—Full “process fees not paid—Court held had 

no jurisdiction to -dismiss suit. . 

A person instituted a suit for rent and was 
directed to fife process fees amounting to Rs. 3/6 
by October 7, 1939. There were five deféndants 
in the suit of whom one was a minor. On October 
7, the plaintiff filed only Rs. 3. The Court pointed 
out that annas six was still due and fixed Nofem- 
ber 18, for the disposal of the suit. On that date 
the plaintiff applied for the appointment of a guar- 
dian ad litem for the mincr defendant and filed a 
fee of Rs. 2 for that purpose, The defendants 
were not present. The balance of six annas due 
from the plaintiff was not paid and the suit was 
dismissed fer default ; : 

Held, that the Court had no jurisdiction to dis- 
miss the suit. . e 

Held, further that evenif the three rupees which 
the plaintif deposited were sufficient at least 
to pay the procees fees for service on the adult 
defendants, the suit could not proceed as against the 
adult defendants. BHONESHWARI KUER v. SAMA, ise 

at. 


——— O. IX, r. 2—Plaintiff not depositing suffi- 
è cient fees for service on all defendants but wish- 
ing Court to issue notice to some of them 
—He must specify which of them he desires to 





serve. 

Jt is not for the Court ‘to decide which of the 
defendants are to be served. If the plaintiff does 
not deposit sufficient fees for service on all the 
defendant and wishes the Court to issue notice to 
some of them he must specify which of them he 
desires to serve otherwise it would be open to him 
to complain afterwards that the persons whom the 
Court had served were not substantial defendants 
while ` the substantial defendants had not been 
served and that the Court had exercised an unwise 
discretion in serving notice on the unsubstantial 
defendants and omitting to serve notice on sub- 
Stantial defendants. The plaintiff cannot be allowed 
to put the Court in such a position. BHUNEsHWARI KUER 
v, SaMAKUER . . 'Pat. &7 
—— O. IX, r.. 6. 0. XXXVII, r. 2—Even 

against ex parte defendant, claim must be 

proved. : 

Even when a defendant is ex parte the claim 
against him must be proved before there can “be a 
decree, Vasuram VALIRAM v. KARAMCHAND MANGHAN 
MAL Sind 81 


——— 0. IX, r. 9, s. 151—Dismissal for de- 
fault—Setting aside of—‘Sufficient cause’, within 
meaning of O. IX,„r. 9-Inherent jurisdiction of 
_Court to restore case. 

. The plaintiffs application for parmission to sue as 

pauper was dismissed by the Court for plaintiff’s de- 

fault. An application for restoration was made by 
the plaintiff the same.day alleging that he,was pre- 
sent in the Court compound from 1Q,4. x. and ex- 
plaining that he did not attend the C@urt when the 
case was put up for hearing because he did not hear 
the case called out. The Court held that there was 
not a sufficient cause for restoration because there 
was no sufficientwause for the non-appearance within 
the meaning of O. IX, r. 9 of, the Civil P. 0. He 


Nag.120 ‘added however “but in the interest of justiéé I am 
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of opinion that the case be restored on payment of 
costs to the contesting opposite party” : 
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of the widow. .Vas0maL VALIRAN v, KARAMOHAND 
MANGHANMAL ` Sind 18 e 


Held, that as the plaintiff was present in the Court, —%.— O. XIII, r. 10— Record o another, case 
p b . 
e 


on the date fixed for hearing the Court` was no 
justified in holding that there- was no sufñċient cause 
for the restoration under O. IX, r. 9. Civil P. C., 
and ib had, therefore, power to restore the case and 
in the circumstances of the case was justified in 
westoring it. Baisnarh v. Ram Narain 
Oudh 354 
O. IX, v. 13-— Application to restore peti- 
tion to set aside sule which has been dismissed for 
fefault is not maintainable. 
An application to restore to file the petition to set 
aside sale which had been dismissed for default is not 


maintainuble. MANTHIRI GOUNDAN V. ARUNAOHALAM 
_ QouNDAN Mad. 795 
o__.____ 0. X, pr. 1, 2—Court recording statement 


of Pleader after framing issues—Statement held 
fell under O. X, r. 1 and not under T. 2— 
But even under O. X, r.1 it could not be record- 
ed. 

In a sait against the mortgagor and the mort- 
gagee fora ceclaration that the mortgagor bad no 
‘interest in the mortgaged property and that the 
plaintiff was absolutely entitled to the same, the 
“Court framed the issues and examined -the mort- 
gagee’s Counsel and recorded his statement to 


< the effect that he did not know how the mortgagor 


’ acquired title to the mortgaged property: 


Held, that the statement of the Counsel fell fot 
under O. X,r.2 but under r. 1 and that the same 


could not be recorded even under r. 1. Vasumau-VAti- i 


RAM V. KARANOHAND MANGHANMAL - Sind 81 
— O. X, r. 2, O. XVIII—0. X, r. 2 ought 
“not to be utilized to supersede procedure for trial 
rene by O. XVIII—Procedure followed held 
allegal. i AT 
The power given by O. X, 1. 2, Civil P. O., to 
examine any party present in Court is to be used 





“by the Judge only when he finds it necessary to 


obtain from such party information on any mate- 
rial questions relating to the suit. It ought not to 
be employed so as to supersede the or inary pro- 
cedure at atrial as prescribed in O. XVIII, - Civil 
P.O. - 
The plaintif sued for a declaration that he was 
entitled to the last male-holder’s estate as the next 
reversioner. On the date fixed for hearing the 
Judge adopted extraordinary procedure in super- 
session of the provisions of O. XVIII, of examining 
the defendant (widow) and recording his admission 
as to the plaintifi’s relation with the last make- 
holder with a view to obviate the recording of evi- 
dence and thus to expedite the disposal of the 
suit. Then both the parties closed their case with- 
out adducing any evidence and the Court decreed 
the suit: ` 
Held, that the procedure amounted toa misuse of 
r. 2, O. X, since fhe examination of the defendant 
could not be said to be necessary in order to ob- 
tain information on ,any materjal question relating 
to the suit. The burden was on the plaintiff to 
establish by evidence that the estate of the last 
male- olden their uncle, had vested in him, that he 
was the 1@Versioner after the widow's death ontitled 
to sue, and this burden could not be said to have 
been discharged by the statement, The fact that 
it was nobody’s case that there existed any rever- 
sioner nearer than the plaintiff was no answer. The 
laintifi was bound to go into tfe witness box and 
prove his title ds the next reversioner after the death 


sent for—Use of important documents in it, as evi- 

dence—Progedure to be followed.. - ere atte 

The power to send dor the -record of another case 
and to inspect the same Goes not carry weith -it „the 
power to tręat the whole of the record or a part 
-thereof as evidence in, the case. ff upon- inspection 
of the record the trial Court came across an -impor- 
tant document as the summons which in its opinion 
either threw “important, light -on the® question at 
issus or was of material assistance in ascertain- 
ing the truth, it is open to the Court to adopt 
“proper proceedings to have the document brought -on 
the record and proved ‘according to law- before such 
document can be used as evidence in the case. Mere 
summoning of the record does not, however, render the 
entire record ipso facto evidence in the case. GOKUL 
PRASAD v. MAHADEI KUNWAR Oudh 195 
O. XVII, r. 1—Defendant summoning no 

evidence and applying for adjournment on sham 

pretext —Court’s discretion in'refusing adjournment 

held- properly exercised. < | 

Where the defendant who is present in Court 
- summons no evidence and applies - for adjournment 
on the pretext of being ill, the Court uses-its dis- 
cretion properly if it refuses the adjournment on 
the ground that the defendant is shamming and 


—— 


this discretion cannot be interfered with. VASUMAL 
"VALIRAM V, KARANOHAND MANGHANMAL Sind 81 
__. 0O. XX, p.18. See Civil Procedure Code, 
1908, 5.151 - tna 475 





O. XXI, r. 2—Completed contract’ im- 
mediately extinguishing and replacing decree, 
whether adjustment—Agreement to- adjust decree 
on fulfilment of Fhe condition — Decree -still 
left existing pending fulfilment of _condition— 
Agreement, if adjustment under QO. XXI, in, 2— 
Question of completed contract—S. 92, Evidence 
Act (I of 1872), whether bars setting up of con- 
tract as adjustment of decree. 

A completed contract, which immediately extin- 
guishes .and takes the place of the. decree is an 
adjustment within the meaning of O. XXI, 1x. 2, Civil 
P. C. lf, there is only an agreement to adjust the 
decree on. the -fulfilment of a „future condition 
and “the decree is still left in existence pending 
its fylfilment then there is no adjustment. It is, 
of course, a question- to be decided in each case by 
the executing Court whether there has been a 
completed contract or not. 

Section 92, Evi. Act 


yee, S. UDHAM SINGH v. S. ATMA SINGH 
f Lah. 1 FB 
_.. 0O. XXI, r. 2—Excoution of rent decree 
—Judginent-debtors pleading adjustment—Alleged 
deed of adjustment appointing one of decrec- 
holders as manager in respect of share of.11 annas 
judgment-debtors, to manage their property and 
to distribute surplus. profits among decree-holders 
Other dcecree-holders and judgment- debtors not 
parties to deed, held not bound by deed——Deed 


e held not adjustment within meaning of O. XXI, 


r. 2—Fact that other dccree-holders were paid 
portion of rents in accordance uith terms of deed 
held did not make them parties to it. 

Two rent decrees were obtained by the same dec- 
ree-holders agaings the same judgment-debtors, In 
execution proceedings objections were reised by some 
of the judgment-debtors on the ground that there was 


does not bar the setting up | 
~of a contract to operate as an adjustment of a dec- 


. a 
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àn arrąngement under a registered deed between the 
decree-holders'and the judgment-debtors which bad 
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immovable property in his possession. When the Code 
itself draws such a distinctionand does nobask for a 


the effect of an adjustment of the decree within the_ ®list of movables when they are in the possession of the 


meaning of O. XXI, r. 2, Civil P. ©, By this in-° 


strument one of the decree-hplders was appointed a 
manager of the interest @f the 11 annas judgment- 
debtors and he was to manage the property on their 
behalf. This deed contained provisions #s to how the 
property was to be managed and how after meeting 
the’collection expenses, paying out commissions to the 
manager aml the current rents due im respect of the 
| tenure, the surplus that remained were to be distri- 
buted among decree-holders. To this document the 
other decree-holders as well as the remaining judg- 
ment-debtors were no parties: ` 
Held, that the document was not a deed of adjust- 
ment of the decrees within the meaning of O XXI, 
T. 2. The decree-holders and the judgment-debtors 
who were not parties to it were not bound by it and 
the fact that the other decree-holders were paid some 
portion of the rents thet subsequently fell due under 
. the terms of the deeds did not make them parties to 


the deed, nor could they be presumed to have ex- — 


pressly or‘impliedly authorised the manager decree- 
older to enter into any such agreement with the judg- 
ment-debtors on behalf of them all. 

Held, further that the 11 annas judgmgnt-debtors 
were entitled to credit to the extent of the 
amounts paid on their behalf under the arrangement 
embodied in the.deed. JNANENDRA NARAYAN BAGOHI v. 
BHOLA Nata MONDAL : Cal. 764% 

.=—— O. XXI, r. 41 (2) (b)—Order under 

0. XXI, r.2(b), not specifying addresses of judg- 

ment-debtors, isin accordance with law. 

. All that O. XXI, r. 11 (2) (), Civil P. O., requires is 
that the names of the parties should be-specified in the 
application. It says nothing about the addresses. Con- 
sequently even where the application does not specify 
addresses of judgment-debtors, the application is in 
accordance with law. NatamaLv. BALKRISHNA 


Nag: 644.’ 


—— O. XXI, v.14 (2) (e)—Application under 


0. XXI, r.(2) (e) not specifying date of payment, 


if in accordance. with law, 

All that sub-el, (e) of r.11, O. XXI, requires is that 
the payments made should be specified inthe applica- 
tion. Itsays nothing about the datesof these pay- 
ments. Therefore, application not specifying such dates 
is in accordance with law. NATHMAL v. BafkrisHna 

0 Nag. 641 

— O. XXI, v.11 (2) (h)—Ezecution appli- 

cation showing costs slightly less than awarded, if 
in accordance with law. 

If the decree-holder asks for more costs than are 
actually dueto him, that might be another matter, but 
where, when he asks for something less, and the differ- 
ence is ofa trivial character, it is impossible to hold 
that the application is so vitiated as to be incapable of 
execution at all. . NATHMAL v. BALKRISHNA Nag. 6414 
————— O. XXI, r. 41 (2) G), 12, 13 - Particu- 

lars of movables to be attached not shown— Validity 

of application. 

Order XX, r. 11 (2) (7), Civil P. C., states nothing 
about the specification of the property, All that the 
decree holder is requiredto set forthis the mode in 
which he seeks the assistance of the Court. This mode 
is sufficiently indicated when hestatesthat he seeks 
attachmentof tha movables of the judgment-debtor. 
From the perusal of rr. 12and13 of O. XXI, it is 
clear that the Code has drawn 4 distinction «between 
movables in the possession of the judgment-debtor and 
movables belonging to him but not in his possession and 





judgment-debtor, it is impossible to state that an ap- 
plication whigh does just what the Code requires is not 
in accordance with law. Consequently aa application 
not specifying particulars of movable to ba attathed is 
in accordance,with law. NATHMALU, BALKRISHNA 
Nag. 641 
-—-— O. XXI, vp.i5—Death of one of joint 
decree-holders— Other, if can execute decree. 

On the death of one of the two joint decree-holgers, 
the other is entitled under O. XXI, r. 15, Civil P. O., 
to apply for the execution of the decrée to its ontire 
extent for the benefit of himself as well as the legal 
representative of the deceased joint decree-holder unless 
the decree imposes any condition to the contrary. HAJIRA 
Kuatoon v. Mustara HUSAIN Oudh 416 


O. XXI, r. 17 (1)—Ezecution application 
—Correct number of suit and decretal amount not 
mentioned—Defect, if can beremedied. @ | 
Where in the form of an execution apphication the 

correct number of thesuit had not been mentioned had 

the amount for which the decree was passed was incor- 
rectly given the defects are not material and can easily 
be remedied under O, XXI, r. 17 (1), Civil P. O. PULIN 

BEHARI Das v. Reasat ALI Cal. 265 

———— O, XXI, r. 17 (4) —Execution application 
duly registered — Judgment-debtor taking no steps 

2 tohave order for registration set aside — Order, 
if legal and valid. 

Where an application for execution is duly registered 
under O. XXI, r. 17 (4)and the judgment-debtors take 
no steps to have this order for registration set aside the 
order must be regarded as a legal and valid order. 
PULIN BEHARI Das v, REABAT ALI Cal. 265 
— O. XXI, rr. 22, 90—Notice issued under 

r. 22 but not served on . recipient of notice — Sale 

held in execution is nullity —Proper recipient of 

notice can maintain suit for declaration that sale 
was notbinding on him. 

Where no notice under O. XX, r. 22, Civil P. C., 
has been issued a salein execution is wholly without 
jurisdiction. Mere issuing a notice is not, however, 
sufficient. The Court must be satisfied that the notice 
has been served on the person whom the Court re- 
gards as the proper recipient of the notice. Hence 
where notice is issued but not served at all, the sale 
held subsequently is wholly ineffective against the 
person against whom the notice under O. XXI, r, 22 
was issued and this is not a case of irregularity or 
fraud in the publication or conductofa sale so as to 
attract r. 90 but rather a case where no saleat all 
has been held. Inthe eyeofthe law the saleinsuch a 
case is a nullity and the person on whom tha notice 
ought to have been served is entitled to maintain a 
suit for a declaration that the sale of property in execu- 
tion was not binding on him and for recovery of posses- 
sion of the same together with mesne profits. Durea 
SINGH v. SUGAMBAR SINGH Pat. 372 


———— O, XXI, p.58, Ss &7—Trasnferee of 
‘transferee from judgment-debtor is not his ve- 
presentative—Obdjection by him to attachment falls 
under 0. XXI, 7, 5B and not under s, 47. 

A transferee of the properties by a %ale-deed and 
sudbharna deed executed In his favour by a transferee 
from the judginent-debtor, is not the representative of 
the judgment-debtor and hence his objection to the 
attachment fallseto be determined under O, XXI, r. 
58, and not under s. 47, Civil P. O. Ram Benari 
SAHAI v, BINDA PRABAD : ; Pat. 45 
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— O, XXI, r. 63. See Transfer of Property 
Act, 1882, s. 53 766 
O. XXI, v. 89—Sale of property'in execy- 
tion— Before confirmation of sale judgment-debtor e 
adjudicated insslventand also discharge. given— 
— Decree-holdzr not proving debt in insolvency— 
Whether ground for setting aside sale. 

ere after the property of the judgment-debtor is 








. Sold in execution ofa decree but befare the confor- 


. valid decree, 


-sale” in O. XXI, r. 90 must be construed in 
-ordinary sense, It is too much to say that merely be- 


‘him under O. XXI, r. 


mation of sale, the judgment-debtor is adjudicated an 
insolvent and also obtains an order of discharge and 
puts in an application that the sale should nct ba con- 
fimned on the ground that the debt was wiped off 
as the decree-holder did not prove it in insolvency 
proceedings the fact thatthe debt was wiped off on 
accountofthe discharge is no reason for setting aside 
‘the sale as at the time the sale took place, there was a 
Suras Bativ. GANGA PERSHAD 
Oudh 605 
——— 0. XXI, r. 90. See Civil Procedure Code, 
1908, O XXI, r. 22 di 372 
-—fO. XXI, r. 90—Application to szt aside 
sale, ifcan be dismissed on ground that applicant 
is adjudicated insolvent. 
` The words ‘whose interests are affested by the 
their 





cause a person is adjudicated insolvent his interests 
are not adversely affected by the sale of property that 
belonged to him befure adjucation. The insolvency 
of the judgment-debtor does not per sz render it M- 
competent for him to continue proceedings initiated by 
60. MANTHIRI Gounpan v. 
ARUNACHALAM GoUNDAN ` Mad. 795 

O. XXI, rr. 90 to 93—Fxrecution sale— 

Judgment-debtor proved to have no titl: to property 

sold—Auction-purchaser, if can sue to recover pur- 

chase price — His remedy, 
. The auction purchaser in Court sale is not entitled 
to maintain a suit for the recovery of. purchase money 
in the event of the judgment-debtor being proved not 
to have any title to the property solu. His, remedy is 
confined within the limits of O. XXI, r. 93. MIRZA 
Jan GHULAM HAIDAR v. GHULAM Raza MIAN MOHAN- 
MAD : Pesh. 565 
—— O. XXII, rr. 8, 4, 141, O. XLI, vr. 4— 

Lower Court’s decision jointly affecting, all appel- 

lants—Death of one—Legal representative not 

brought on record within time—A ppeal, if abates. 

A suit against several defendants tor a declaration 
that the plaintifs were entitled to water their lands 
froma particular stream aba specified point and for 
a perpetual injunction that the defendants shoulde 
remove their dam in order to enable the plaintiffs to do 


‘80, was decreed : 


I 
Held, that the decision jointly affected all the de- 
fendants and if in appeal by them one of:them died 
and his legal representative was not brouglt on record 
within time, the appeal didnot abate against all the 
appellants. MASHAHUR v. SUBHAN DIN Pesh. 365 


.——— O. XXII, r. 4, O. XXI, rr..90 to93 


—Ezxecution sale set aside—Suit by . auction-pur- 
chaser against decree-holder, judgment-debtor” and 
` another decree-holder who had shared sale proczeds 
rateabby, decreed—At hearing of appeal’ judgment- 
“debtor dyig? and his representatives substituted— 
- Second appeal by auction-purchaser impleading 
. original defendants as parti2s inspite of ' judgment- 
debtor's death —Suit held abated only against re- 
presentatives of judgment-debtor. ‘ 
An auction- purchaser filed a suit fdr the recovery of 
the sale price subsequent to the setting aside .of . the 
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.at the time of its execution but also of 
-might be acquired subsequently and the testator dies 
„after th8 decree for mesne profits is passed, the heir-at- 
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execution sale, against the decree-holder X, the judg- - 
ment-debtor Y and another decres-holder Z who had 
shied the sale proceeds rateably along with X and 
the suit was decreed. All the defendantg ‘appealed. 
At the heariag of the appeal Y diel and his legal re- 
preseatatives were sabstituéed in his place.eThe appeal 
having been allowed the anction-purchaser filed a 
second appogl against X,Y and Z although Y was 
already dead : 

Held, that the appeal abated only against -the fepre- 
sentatives of Y but not against X and Z əs the auction 
purchaser could sue onlyX and Z without adding Y as 
a party to the suit. Mirza Jan Guubam HAIDAR v. 
GuuLam Raza Mran MOHAMMAD | Pesh. 565 
——— 0. XXII, r. 5—Decision, if operates as res 

judicata, 

A decision under O. XXII, r.5 does not operate as 
res judicata. . DauLat Ram v. MEERO Lah. 585 


———_ O. XXII, rv. 5 —Decision under r. 5, whe- 
ther confers any rights to heirship or to property. 
A decision under r. 5 of O. XXII, Civil P, Q., 

should be limited to the purpose‘of carrying on the sait 

and cannot have the effect of conferring any right to 
heirship or to property. DAULAT Ram v, MEERO 
: Lah, 585 

—— O. XXII, r. 5 - Suit forsale of mortgaged 
properġy—Plaintiff dying—Person relying on will 
executed by deceased claiming to be brought on 
record—Probate of will, if essential. 

Where a suit is merely for sale of mortgaged property 
and after the death of the plaintiff, a person relying on 
the will executed in his favour by the deceased plaintiff 
claims to be brought on record as his legal -re- 
presentative, he need not take out probate of the -will. 
Lah. 585 
——-O. XXII, r. 10—Testator making legatee 

owner of decrees which might be acquired subsequent- 

ly—Testator dying after obtaining decree for 

-mesne profits —Legatee is entitled to be substituted 
in place of testator in proceedings for determina- 
tion of mesne profit. 

Where a person has obtained a decree for mesne 
profits he can make a will in respect of them. Where 
the will was made when there was no subsisting decree 
for mesne profits and it had made certain person 
owner not only of the movables and decree in existence 
those which 


law and legatee under the willis entitled to be subsi- 
tuted iu the place of the testator in proceedings for the 
determination of mesne proits. Harr Saran Das v. 
Har Kisuan Das 4 Oudh.16 
——— O. XXIII, r. 1—Leave to file fresh suit 

cannot be granted on its dismissal. 

A Judge cannot give leave to a plaintif to file a 
fresh suit upon the dismissal of an earlier suit but only 


- upon its withdrawal, U Sin v. Ma Ma Lay Rang. 482 


—--— O. XXVI, r. 1-9. XXVI, 1.1, applic- 

.ability of, to execution proceeding. 

The provisions relating to the issue of a commission 
donot apply to execution proceedings, -MANTHIRI 
GouNDAN Vv. ARUNACHALAM GOUNDAN Mad. 795 
«.__ 0. XXXII, r. 7—Guardian agreeing to 

refer matter in suit to arbitration, if can question 

legality of reference and award in suit and in 

appeal. . 

Obiter.—The question of legality of reference and 
that of an award canbe raised on behalf of the minors 
by the’same guardians who had agreed to refer the 
matter_to-arbitra tion both in the suit and even in the ap- 
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e-peal. P. L.S.S. RAMANATHAN CHETTIAR v. K. N. V. 
V. KUMARAPPA CHETTIAR Mad. 826 
——~— O. XXXII, r. 7 (1)—Agreementor #com- 
promwe bg guardian on behalf of minor without 
E leav: of Court whether voidable against all partizs 
} at minay’s option. eee 
Ifa guardian in spite of the prohibition contained in 
-r. 7) of O. XXXII, Civil P. C, enters jgto an agree- 
ment ora compromise on behalf of a minor, without 
-obt#ining leave of the „Court it would be voidable 
against all tge parties and presumably not at their 
option but at the option, of the minor. It is, therefore, 
. the minor alone whqcan be held entitled to reside from 
the agreement or compromise, if he may choose it fit to 
-do so, either on attaining majority or even before 
through hishextfriendor guardian. The sub-c'. (1) 
. only contemplates two parties one of which is the minor 
and the other persons who have entered into a contract 
with the minor through his guardian. As between 
‘these two parties the contract is stated to be voidable 
‘against them and not at their option. P.L. S.S Ra- 
MANATHAN CHETTIAR,v. K. M. V. V. Kumarappa 
- CHETTIAR : Mad. 826 


——O. XXXIV, r. 4 (38)—Anomalous mort- 
gage— Mortgagee’s choice of remedy between sale 

. and foreclosure—Discretion of Courtin this respect. 

. .There is in O. XXXIV, r. 4 (8), 8 perfgetly clear 
, Statutory provision that in the case of an anomalous 
mortgage the mortgagee’s choice of remedy, between a 
- sale and foreclosure, is to be subject to: the discretion 
_ of the Court. This discretion, as every other discretion 
vested in a Court must be exercised judicially and not 

. arbitrarily, The consideration that it is open to a 
, mortgagee, where a sale is ordered, to bid for it and pur- 
chase it himself, a good deal enlarges the scope of a 
Judge’s discretion. Usacar Lat v. BAHADUR Loxen- 
. DRA SINGH f All. 520 
. ——— 0O. XXXV, rr. 2, 7. See U. P. Encum- 


bered Estates Act, 1934, s. l4 - 615 
.-——— O. XXXIX, r. í. See Civil Procedure 
Code, 1908, O. XXXIX, r. 2 (3) 166 


-=~——— 0O., XXXIX, rr. 1, 2 (3)—Proceedings to 
enforce injunction, whether proceedings forcon- 
, tempt. 

It is doubtless convenient to speak of the proceed- 
ings to enforce the injunction as proceedings for con- 
tempt, but the terminology is not strictly accurate. 

_ There is doubtless an element of punishment in the 
< provisions for the enforcement of an injunction, but 
the main object surely is to see that the order of the 
Court is carried into effect. DULHIN JANAK NANDINI 
KUNWARI v. KEDAR Narains SINGH All. 166 


< O.. XXXIX, rr. 2 (8) andi, s. 24— 
0. XXXIX, r. 2 (3), applicability of, to injunction 
issued under r.1—Injunction issued under r. 1— 
Proceedings for its enforcement, if transferable 
under s, 24.. 

-.- The provisions in sub-r. (3) of r, 2 

. Civil P. O., must have been intended 

junctions issued undét that rule. Sub-r. (3) of r. 2 
does not apply to injunctions issued under r, 1. Con- 
sequently the proceedings for enforcement of an in- 

:, junction under r, 1 are transferable under the provisions 

of s, 24, Civil P, C., and the proper Court to enferce 
the injunction is the Court which at the time was 
seized of the suit in the course of which the injunction 
was issued. DULHIN JANAk NANDINI KUNWARI 2. 
KrDAR NARAIN SINDH All. 166 
——— 0O. XL, r. 1—Partitéon suit—A ppointment 

of Receiver under O. XL—Title to property does 





of O. XXXIX, 
to apply to in- 
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not vest in Recetver—Court sanctioning loan on - 
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morigag2— Receiver can validly bind shares of parties 

by ex cution of mortgage—Mortgagee from Receiver 
e held not entitled to first charge. ; 

The title to properties does not vest in the Receiver, 
appointed under O. XL, Civil P. C., for the manage- 
ment and preservation of the properties in suit. The 
parties therefore have power to deal with their gares 
without reference to Court provided that their acts do 
nct interfere With possession cf the Receiver. The. 
Receiver can exercise the powers of the owners in the 
matter cf execution of documents and if the Court 
sanctions a loan on mortgage he can validly execute 
the mortgage instrument so as t. bind the shares of 
the parties, : 

In those cases where the order of the Court simply 
sanctions a loan by the Receiver on a first charge of 
the properties, but does not indicate the purpose for 
which the loan is sanctioned, the creditor who advance, 
the morey is entitled to assume that everything was. 
inorder and so he ought to get what the Court had 
promised to give him, namely precedence over earlier 
encumbrances created by the parties. In such cases 
the Court cannot break faith with him. ¿He is not 
bound to look beyond the order. 

Jf the purpose of the loan as set outin the order is 
for preservation or protection of the property commit- 
ted to the care of the Receiver, or is an orderin an 
administration suit or one in a partition suit made for 
working out the rights, liabilities and obligations of 
the co-sharers of the joint properties in the course of 
partition, the mortgagee froin the Receiver would have 
first charge in accordance with the order. 

The power of the Court to sanction a loan for pro- 
tection or preservation cf the property is incidental to 
and necessary for the performance of its duty to pro- 
tect and preserve the subject-matter of the suit, which 
it has taken upon itself by appointing a Receiver, and 
must be measured and limited by its duty, where its 
exercise comes into conflict with the rights of third 
parties whichare not before it and to whom no notice 
had been given, or.who had not consented. Insuch a 
ease the principle of breach of faith cannot, be the 
decisive factor. It is a question of power or jurisdic- 
tion of the Court. Jf the Court arrogates to itself a 
power which it does not possess—and such usurpation 
appears on the face of the order—and does an act 
affecting persons not parties to the suit, its acts cannot 
prejudice the rights of such persons. In such a case 
the mortgagee from the Receiver cannot protect him- 
self on the presumption that the Court had acted within 
its powers, for the order on the basisof which he acted 
ex facie would indicate want of power in the Court. 

In a suit for partitien the Court sanctioned a loan 
to be raised by the Receiver on a mortgage, for payment 
to one of the parties. The order originally did not 
mention the purpose of the loan nor made it a first 
charge. -The Receiver who was personally interested 
-in raising the loanon the basis of theorder raised an 
amount in excess of that sanctioned by the Court on 
the basit of promissory notes and on the assurance to 
the creditor that the loan would bea first charge on 
the property. The parties subsequently agreed that 
their property should be mortgaged for the loan and 
by suppressing the fact that it was already heavily 
encumbered misled the Court into making*the mort- 
gage by Receiver a first charge on th®gioperty. No 
notices were issued to the prior mortgagees. On the 
basis of the second order the Receiver mortgaged the 
aforesaid property to the creditor already mentioned 
on two mortgages for amounts far iv excess of that 
sanctioned by thé Court: ; 

Held, that no priority could be claimed by the mort- 
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gages from the Receiver, over the prior mortgagees. 
BHADRABATI DETI v. JIBANMAL BABU Cal. 65 
—— 0O. XL,r. i—Receiver—Appointment of—® 
Rival claimants to property of deceased owner — 
None of claimants in possession of property since 
- death of owner — Possibility of waste and mis- 
mdhagement —Receiver should be appointed. 
. Tn a case where there are rival claimants to the pro- 
perty in dispute and the property has never been in 
the possession of any of the parties to the suit since 
the death of the deceased owner and the situation is 
franght with tho possibility of waste and -Mismanage- 
ment, it would eminently be a case for the appoint- 
mentofa Receiver. SHEOAMBAR BAN v, Monan Ban 
Oudh 8 
—— 0O. XL, P. 1—Trial Court exercising dis- 
< retion judicially—No interference by Appellate 
* Court, 
. Where the trial Oourt, with whom the discretion 
under O. XL, r. 1 of the Civil P.C., primarily vests, 





-has not gxorcised such discretion in an arbitrary 
fashion, illegally or improperly, the Appellate Court 
should not” interfere with the order passed by the trial 
Court. SHEoamBaR BAN v. Monan Ban Oudh 8 
O. XLI, vp. 4. See Civil Procedure Code, 

1908, O. XXIL, rr. 3, 4, 11 365 
————9O. XLI, rr. 28, 25, 27. See Civil Pro- 
cedure’ Code, 1908, s. 151 755 





O. XLI, P. 27, 0, XIII, P. 10—Addi- 
.tional evidence—Whencan be allowed to be produced. 
In order to entitle the appellant to produces additional 


evidence in the appeal the essential conditions required “ 


by 1.27 of O. XLI of the Civil P, C., must be satisfied. 
Where no attempt was made to produca the documents 
in lower Courts when they could have been produced 
and they are not required by the Court to enable it to 
pronounce judgment or for any other substantial cause, 
such additional documentary evidence cannot 
‘admitted - in appeal. Goxuz Prasad v. MAHADEI 
Kunwar É | Oudh 195 
———0O. XLI, rr. 27, 29 —Absence of recorded 
‘objection to admission of evidence in appeal— 
Provisions of rr, 27 and 
all cases. . ; 
Although when both parties agree that further evi- 
dence is necessary and admission of that evidence ig 
made by consent, any failure on the part of the Judge 
' torecord.in due form the reasons for the admission 
of that evidénce is not a matter which would justify 
the reversal of the judgment or the rejection of the 
additional evidence. Yet it is not a-rule that in all 
cases.where there is no recorded objection to thg 
admission of evidence in appeal under O. XLI, r. 27, 
Civil P. C., the provisions of r. 27 and the procedure 
laid down under that rule and under r. 29 can be 
treated ay of no importance, PARAPPIL Assy UMMA 
V: PALOONTEAKATH Moossa - 
———— 0O, XLI, rr. 
-to examine material 


sufficient reason to examine him in appeal. 
. When an essential 


the Apsellate.Court will not ordinarily allow the produc- 
B evidence in appeal, 
the trial Court has commented adversely on the failure 


of-the party to prove his case as completely as was 
obviously necessary. 


- The failure of a party to examine a material witness 
is available and the consequent - 
not ordinarily a- 


when that, witness 
existence of a gap in his cass ‘is 


sufficieht reason for examining that witness in appeal, 


GENERAL INDEX 


` gueh@ procedure would 


be- 


29, if can be ignored in- 


merely because. 
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though there may possibly be circumstances im which 
be justified, as, for 
e ifthe whole cdse was in 


was unable g0 pronotinee “a satisfactory judgment 
without further materials. PARAPPIL Assya UMMA' v. 
PALOONTEAKATH Moossa Mad. 816 


————0. SLI, r. 27 (1) (b)—_Documents sought 
to be prodiked under r, 27 (1) (vf. 


due to negligence—If can be admitted. 


instance,” * 
such a muddle that the Judge ` 


—Non-production ` 


ae ee 
Where the non-production of the ‘documents sought 


to be produced under O. XLI, r. 27 a) (4) is due to 
the negligence of the appellant or his Counsel, it ig 
neither desirable nor proper to alfow the appellant to 
fill up the lacune in the evidence produced in the 
Court below and to pateh up the weak pointsof the 
case. MUNIA v. Manowar Lat Oudh 1614 


= O. XLI, r. 27 
Additional evidence, when admitted—‘For any 
substantial, cduse,” meaning of. ee ore 
It is only when the Appellate Court requires, in other 

words finds it needful, that additional evidence ` can 

be admitted. The words “for any other substantial 
cause” must be read as ejusdem generis with the 
` previous portion of cl. (e), namely, “the Appellate Court 





requires," MUNIA v. Manowar LAL , Oudh 164. 
——9. XLI, r. 29. See Civil Procedure Code, : 
1908, O.XLI r. 27 816. 


—— 0. XLI, r. 
Patent granted—Appellate Court, 
whatever decree which should have b 
trial Court. 

To assume that when leave is granted the appeal 
and the terms of the certificate are to be regarded as 
a reference only, is an error and the Appellate Court 
has the right and duty to pass whatever decree should 


if can pass 
een passed by 


G) (e) and (1) (b)— 


33 —Leaveto appeal to Letters.. 


have been passsd by the Subordinate Court in all the. 
cirefimstances of the case that is in all the circum-- 


stances which 7 an 
to all the disputes between all the relevant perties in 
the matter. Sin Dass v. LAKHAJER “Rang. 306 
—— O. XLI, r. 33 
ree appealed 
I, r. h Ne. 

Order XLT, r. 33, Civil P. C., confers discretionary 
power on the Court. That power cannot be exercised 
in favour of a person who acquiesced in the lower 
Court's decree. 
decretél amount 
the decree. SHRIRAM v. Banya BAT 


———— 0. XLVII, p. 4 —Consent decree ‘sought to 
be vacated or amended on 
course is by separate suit. 
The proper course and indeed the only course, for a 

party i 1 c 

vacated upon the ground that it was fraudulently pro- 

cured, isto proceed by a separate -suit for the pur- 
pose. Itis nob competent under O. XLVII to obtain 
areview of a consent decreson the ground that the con- 
sent decree was obtained by feaud. QIRDHARAN PRasap 

v. BEOLI Ram - i Pat. 551 

Sch. II, para. 1—Suit for restitution 
of conjugal rights, 

e tion. 


from, whether entitled to benefit-of 





gave rise to the litigation originally and- 


—Person acquiescing in dec-. 


passed against him by payment of the. 
and bonnd himself not to “appeal from’ 
Nag. 454: 


ground of fraud—~Proper- 


esiring to have a consent decree amended or’ 


if can be referred to arbitra- 


The question whether a person should be given a` 


decree for restitution of conjugal rights against hig 
wife is a matter in difference between the husband and 


witein suita for restitution of conjugal rights and there: 


is no legal bar in Ẹch. IJ, Civil P.C., to its being 
teferted to arbitration, Hence,, there “is nothing to 


prevent a reference of the whole suit for restitution: 


of conjugal rights to arbitration and to a decree being 


’ 
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e passed in accordanee with the award. KUNTI DEYI 


2. Brot Ran Pesh. 468 

———-+- Sch. II, Paras. 21, 6G1,s. 104 -— Decree 
in accordance with award—A ppeal, grounds of 
— Second appeal fromorder filing or” refusing to 
file awavd, compctency af. 

Although a decree upon an award which is in ac- 
cordance with the @ward is normally nd appealable 
nevertheless an appeal will lie from suéh a decree 
wheréthe submission or.reference to arbitration is 
challenged aspeing invalid. From this, however, it 
does not follow thata second @ppeal will lie from an 
order filing or refusing to file an award when the 
validity of the reference to arbitration is challenged. 
An order filing or refusing to file an award not being a 
decree is appealable only tothe extent allowed by s. 
104, Civil P. O. which ‘prohibits a second appeal. 
TRAILOKHYA NATH BANERJEE v. SUKUMAR EosE 

Cal, 610 
— Paras. 21, 16, s. 104—No 
explicit order filing award—Decree upon award 

—Appeal against whole decision must be treated 

as one against implied order filing award—Appel- 

late order falls under s. 104 (8). - ' 

Where thereis no separate order passed filing the 
award, the appeal from the decision of the Court pas- 
singa decree upon the award should be treated as -an 
appeal which is in substance an appeal from an'implied- 
order filing the award. In such a case the-order 

assed in the appeal is governed by s. 104 (2), Civil 
b. O. TRAILOKHYA NATH BANERJEE v. SUKUMAR BosE 

| Cal. 610 
Companies Act (VII of 1913), s. 156—New 
liability under, when arises—Previous calis made 

- and becoming time-barred—Effect of. 

‘New liability. to contribute under s. 156, Com- 
panies “Act arises for the first time upon the winding 
up. and is unaffected by the fact that previous cflls 
have been made by the Company and have become 
barred by limitation. East BENGAL Sucar MILLS, 
Inre Cal. 59 
———_S.171—Decree in favour of company — 

Appeal by judgment-debtor—Company wound up— 

Appeal proceeded with — Judgment-debior, if pro- 

ceeding with legal proceeding against company — 

Leave of Court, if necessary. 

:Where a decree has been passed in favour of a 
company and the judgment-debtor has appealed from 
the decree and goes on with his appeal at the fate of 
the winding up of the company, he should be regarded 
as proceeding with legal proceedings against the com- 
pany and thishe cannot do without the leave of the 
Court, RAWAT Ras Kumar SINGH v. BENARES Bank, 
LTD,, BENARES All. 57 
———— S, 229-—Liquidator’s powcr to` St-off—. 

Distinction between set off in his cass and one 

under provisions of O. VIII, r. 6, Civil Procedure., 

Code (Act V of 1908)— Liquidator can appropriate 

sum owing lo company even if company's claim 

is not legally reccvergble by lapse of time— 

‘Set-off. é 

“A distinction must be drawn between the Tight of 
set-off which the Official Liquidator has under the 
mutual credit clause ofthe Insolvency Act, and the 
right of set-off which a defendant in a suit 
the Civil P. ©.. exercises under O. Vill, r. 6-under 
the Civil P.O. It is required as a condition prece- 
dent-toa set-off that the money should be “legally re- 
coverable”’ by the defendant from the plaintiff. But 
the set-off which the Official Liquidator exercises is 
8 set-off underthe potvers conferred on him by the 
Companies Act, and not under any power conferred 
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on him by. the Civil P. C., and there is no such’ condi- 
tion precedent. The Official Liquidator can appro- 


eftiate so much of the sum that the depositor owes to 


the company in satisfaction cf what the company owes 
to “the depositar even if the conpany’s clainis not 
legally recoverable by lapse of time. THAKUR PRA- 
SAD CHAUDHARI V. OFFIOIAL LIQUIDETOR, BENRRES 
BANK ° All 839 
Company— Articles of association -Persons con- 
` senting to become share-hold-rs on condition of their. 
suggsstions being included in memorandum and 
articles—Despite non-fulfilment of conditios, 
usual application for shares and for becoming 
share-holders signed—Proper time for objecting to 
become share-holder. ` 

Where ' persons consented. to become share-holders 
on condition that their suggessions wereincluded in 
the memorandum and articles of association, but sub- 
sequently it was found that the memorandum and 
articles of association were different to the draft memo- 
randum and articles of association which hed been 
shown to them, and did not embody their suggestions- 
and despite this, they signed tie usual application for 
shares and became share-holders : : 

Held, that it was not open to them subsequently- to - 
object to their being share-holders on the ground of the 
condition as to alteration of the memorandum and 
articles of association, not having been'fulfiled. The 
proper time tu object was at the time of incorpora- 
tios of the company. East BENGAL Sucar Mitts LTD., 
Inre Cal, 59 
Contempt of Courts Act (XII of 1926), s. 2 
—Articles in newspaper—Test to see, whether amount 

to contempt of Court. 

In considering whether articles published in-news- 
paper amount to contempt of Court, what ‘the Court : 
has to see is, whether the publizations had à tendency 
to prejudice the public or the Court for or against any 
party before the cause was finally heard. If they had 
such a tendency, the editor is guilty of contempt of 
Court. Anis AHMAD ABBASI v. NASIR AHMAD `- : 
; Oudh. 158 
Contract. See Minor 824 
——— Building contract—Contractor contracting 

to build up building according to plan and of 

particular kind—Building owner appointing'super- 

vising engineer - Collusion- between contractor 

and engineer—Building when nearly complete. 
found very defective, as to necessitate its pulling 

down—Joint decree for damages held could be pas- 

sed—Measure of damages —Passing of running bills 

by engineer, whether precludes owner from chal- 

enging work done. 

A contractor contracted to build a building of a par- 
ticular kind, in a particular way and according to 
plans. The building owner appointed a supervising 
engineer. There was acollusion between the contrac- 
tor and the engineer. Whenthe building was nearly 
complete it proved fo bs so defective and out of 
level as to make it necessary to pull it down : 

Held, (4) that the owner was entitled when thera 
was either such gross incompetance or gross negli- 
gence or gross dishonesty to put an end to the whole 
contract ; and this apart from any special clawse in 
ib; e 

(it) that a joint decree against two persona could be. 
passed even when the liability of one was in contract 
and that of the other in tort and aven though the con- 
nection between the plaintiff and the one was a direct 
one while that between the plaintiff and the other was 
indirect; , 

(iit; that the measureof compənsation was the loss 


+ 
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which the owner would suffer in erecting a structure of 
the kind for which he had contracted ; 


(iv) that the passing of running bills by the super” e 


vising engineer did not preclude the plaintiff from chal- 
lenging the work done, RAJARAM v. MABHAORAO 
A Nag. 257 
——-—— Consideration—Wife forbzaring to sue for 
. maintenance on her husband's agreetng to pay her 
monthly allowance—Contract, if supported by con- 
stdzration. 
“Where a wife has foreborne. to sue her husband 
fow maintenance allownce on his agreeing to pay her 
monthly allowanceby way of maintenance, the con- 
. tract is supported by consideration, as wife’s forbear- 
ance to sue amounts to consideration for husband’s 
agreement for payment of a monthly maintenance 
etllowance to her. Desr RADHA RANI v. Ram Dass 
$ Pat. 645 
Finding of goods=Suit against purchaser 
from finder for return of goods—Onus to prove 
ownership. . 


‘In a suit, for the return of the goods, against the ~ 


purchaser from the finder of the goods, it is for the 
plaintiff to prove that the goods are his and not for 
the defendant to show that they. were his. Tan Soon 
Liv. Burma Ort Co. Lrp. Rang. 887 
———— Specific performance—Suit for—Contract by 
. vendors to sell land—One of them minor—Vendee 

going into possession and retaining it for long 

time. without repudiating contract—Purchase pre 
not paid - Suit by vendors for specific performance 

—Minor becoming major then — Suit held maintain- 

able—Right to repudiate held waived. 

A, Band C who were brothers and members of joint 
Hindu family agreed to sella piece of land to vendee. 
C was minor. 
also signed as. manager of the family and guardian 
of C. Vendee went into possession and remained in 
possession for a long time enjoying the rents and profits 
of the land without paying the purchase price. Vendors 
sued for specific performance of the contract. C had 
by_then, reached majority : 

Held, that the vendee having remained in possession 
of the land without repudiating the contract must be 
deemed to have waived the right to repudiate it on 
the ground that one of the vendors was a minor when 
the contract was executed. The vendors were entitled 
to maintain the suit. Kona ADINARAYANA v. DRONA- 
VALLI VENKATASUBBAYYA Mad. 446 
Contract Act (IX of 1872), s. 23-U. P. 

Stayed Arrearsof Rent (Remission) Act (XVIII 
of 1939)—U. P. Stay of Proceedings (Revenue 
Courts) Act (IV of 1937)—Judgment-debtor exe- 
cuting bond in favour of decree-holder in considera- 
tion of latter refraining from executing his decree 
for arrears of rent, before passing of U. P. Acts 
of 1937 and 1939—Consideration is lawful—Subse- 
quent passing of those acts does not make is unlaw- 
ful. 

Where a judgment-debtor has executel a bond in 
favour of the decree holder before the passing of the 
U. P. Stay of Proceedings (Revenue Courts) Act (IV of 
1937)and U P, Stayel Arrear of Rent (Remission) 
Act (XVIII of 1939), in consideration for the decree- 
holder refrajfing from execution of. his decree for 

_ arrears of rent which he could otherwise have lawfully 
taken out. There is nothing unlawful within the mean- 
ing of s. 23, Contract Act, in the consideration or 
object of that agreement: and it cannot be affected by 
subsequent legislation barring a suft in the Revenue 
Court for recovery of arrears of rent. Ram PIARI v. 
DAYA SHANKER -- All, 427 
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teg in acknowledgment—S. 25 (3), if attracted. 
Unless a promise to pay-js in writing it cannot fali 
within the purview of s. 25 (3), of the Ctntract Act. 
The implied promise t9 pay which is contained in all 
acknowledgments does not attract the provisions cf 
s 25 (3°,ofghe Act, because the promise to pay is nct 
in writing. Where the words used in an avknowledg- 
ment are “Juna Hasib Raju Karna Baki Dena 
Raha Rs. 3,200” which may be translated : “after 
taking old accounts intogonsideration thére remains to 
be paid a balance of Rs. 8,200,” the acknowledgment 
does not attract the provisions of s. 25 (3), for there is 
ne consideration for the implied promise.contained 
therein. This is not an ‘‘account stated” of the kind 
which includes items on both sides which the parties 
have agreed to-set off so that only the balance should 
be paid. SHIVJIRAM V. GULABCHAND Nag. 806 
ss. 25 (3), 638—Novation—Suit based on 
acknowledgment—Party seeking to base suit on 
‘noration—Facts to constitute novation must be 
alleged and proved. h 
In a case when the plaintiff has based his case on an 
acknowledgment, in order to make out a case of nova- 
tion he should plead the necessary facts to found 
novation and state what was the original contract and 
in whatevay it had been replaced by a new contract. 
SHIVIIRAM v. GULABCHAND . Nag. 806 
—_—— S, 62—Suit by mortgagee on subsequent 
mortgage executed in lieu of prior one—Prior 
mortgage, if canbe set up—Pro-note in lieu of 
mortgage, whether extinguishes mortgage—Pro-note 
value of. | : is 
Although a mortgagee in a suit on a subsequent 
mortgage executed in lieu of prior mortgage cannot set 
up the prior mortgage, yet a fresh promissory note 
only provides evidence of the original loan and does 
not extinguish the mortgage. Eusoor KARWA v, 
NIEMEYER . Rang. 177 
—— S. 65—Applicability. 
Section 65, Contract Act does not apply to contracts 
into which persons deliberately enter, knowing thatthe 
contract cannot have any validity and is in express 
contravention of.the rules and restrictions imposed on 
them. Bava C. GopaLaswaMI MUDALIAR V ANNADANA 
KATTALAI Mad. 105 
—— S. 65—Trust—Trustee of temple prohibited 
by sheme from. borrowing money—He commits 
breach of trust—Creditor advancing money with 
knowledge of prohibition, if can recover money. 
Where a trustee of a temple who is prohibited under 
the scheme of the templefor borrowing money, bor- 
rows money inspite of such prohibition, he commits a 
breach of trust and the creditor advancing money - with 
the knowledge of such breach of trust: cannot be heard 
to say that he was enabling the trustee to perform his 
duty’ to the trust and is not therefore entitled to be 
compensated for what he has supplied. Bava C. Gopa- 
LASWANI MUDALIAR v, ANNADANA KATTALAI Mad, 105 
s.72—Payment made under mistake of 
fact, if voluntary—Voluntary payment of money 
under mistake of fact, whether can be recovered 
under-s. 12— Person. paying tax to Panchayat Board 
e under mistaken notion that property for which 
tax was paid lay within jurisdiction of Board— 
Payment is under mistake of fact and can be re- 
covered under s,72 as money had and received, for 
` payer's use. i ae 
If money is paid yndera mistake of fact, it cannot 
be saki to have been-voluntarily paid. If money.is paid 
‘voluntarily under a mistake of fact, viz., in regard ~to 
the territorial limits of the Panchayat Board’s jurisdic- 





s. 25(3)~—Implied promise to pay*contain-" 
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“tion it is ‘recoverable under s. 72, Contract Act. The 


` paymeat need not arise out of contractual relationebe 


e forthe payer’s use. 


tween the, parties. The payer’s ignorance and even 
forgetfulness” would not by themselves disentitle him 
from claiming a refund unless heean be held to have 
been estoppéd or guilty of laches. Nor isit necessary 
that the mistaken payment must be of su a nature 
that if-such payment were not rectified, fhe liability 
would be created against the persons paying. 

Where a person has pid taxes.to the Panchayat 
Board under the mistaken notjon that the properties 
in regard to which those were made were situated 
within the local jurisdiction cf the Board and not be- 
yond it. There can beno doubt that they are made 
undera mistake of fact and the payer is entitled to 
recover them as money had and received by the Board 
PENTAKOTA AUDINARAYANA NAIDU 
V., PANCHAYAT BOARD OF MANGAPAKA Mad. 657 


Co-operative Societies Act dI of 1912), 
` .5. 42 (2) (b) and (6)—Contribution payable by 
past member —Detenmination of, by liquidator—If 
can be questisned in Civil Court. l oi 
-- Where the liquidator passes an order’ determining 
the amount of contribution payable by a past member 
to the Co-operative Society, the order can be questioned 
in a Civil Court. Kuppu GOVINDA CHETTIAR v UTTU- 
KOTTAI CO-OPERATIVE SOOIETY Med. 769 
——— s. 48—Rules under r. 22— Award under— 
Date of award—Execution application within three 
. years from date of communication of award to 
party, is within time. ` 
“In the case of an award made under r. 22 of the rules 
framed under the Co-operative Societies Act. The date 
of the award should be regarded as the date on which 
such award is officially communicated to the person 
or persons affected thereby and not the date of the de- 
cision of the arbitrator, An execution application filed 
Within three years of the dateon which award is com- 
municated to the party will be within time. LAKSHMI 
Narayan v. l ALIT MOHAN Cal. 35 


Costs—Commissioner — Appointment of Commis- 
. sioner in partition suit—Whether can apply to 
- Court for payment of costs—Bill of Commissioner 
-of partition, if can be taxed. f i 
JA stranger may apply in proper circumstances, for 
costs and a. Commissioner of partition is justified in 
applying to the Oourt which appointed him for pay- 
ment of costs if heis unable to receive payment of costs 
to which he is entitled. a. 
- The bill of a Commissioner of partition can be 
taxed .by taxing officer. SarBasuNDARI DASSI v. 
NANDARANI DASSI Cal. 18 
——— Partition suit—Court, if can order, in suit 
| for partition, Receiver to pay costs of attorney of 
‘deceased party. i 
_ Ina partition case the Court can order against the 
Receiver for payment of costs incurred by an attorney 


of a deceased party. SARBASUNDARI Dassı v. NANDA- 
RANI DASSI . Gal, 13 
Court-fees—Mortgage suit—Subsequent mortgagee 


, added wanting determination of his righis—Valua- 
: tion of suit for purposes of jurisdiction—A mount 
< claimed on prior and subsequent mortgages exceedin 

- pecuniary jurisdiction of Court—Court’s jurisdic- 
. tion, if lost—Court-fees, if payable on claim on 

subsequent mortgage. : , 

“When in a mortgage suit a subsequent mortgagee 
is added who wants his rights to „be ‘investigated and 
decided the suit is to be valued for purposes of e juris- 
diction, ad valorem on the amount due on the plaint- 
jfPs prior’ mortgage and. jurisdiction is not lost if the 
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‘paroenary or asa tenant-in-common with. the 


- decree obtained by G’s grandson 
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amounts claimed on the prior and subsequent mort- 
gages taken together exceed the pecuniary jurisdiction . 


e01 the Court- 


Theclaim under the subsequent mortgage is neither 
a set-off nor a ceunter-claim on which court-fees should : 
be paid. Where the puisne mortgagees ask for ,this 
reliefin their written statement it does not require to 
be stampedat ell. Is is no doubt advantageous to 
puisne mortgagees to obtain adecree on their mort- 
gages without paying any court-fees and it would be. 
especially so where the later mortgages happens to be 
for very large sums. The Legislature no doubt could 
have provided for payment of court fees by the puisne 
mortgagees when they claimed a determination, or re- 
course perhaps might have been had to s. 9, of the. 
Suits Valuation Act. But in the absence of any such 
provision or rule no ccurt-fees are payable on the » 
claim under the subsequent mortgages. GANPATEAO 2. 


SHAMRAO Nag: 390- 
Court Fees Act (VII of 1870), s. 4. See 
Court Fees Act, 1870, Sch. I, Art. 1 | © TWA 


———— 8.7 (lv) (b), Sch. II, Art. 17 (vi)-- 
— Suit by Muhammadan co-sharer in actual posses- 
ton of portion of property for partition alleging 
his joint possession of entire property by reason of 

poeta of another co sharer—Court-fees pay- 
able. DN eer: 
‘Section 7 (iv) (b) applies to cases relating to. joint 
family property, where the plaintiff has been. outsed 
frem its enjoyment and seeks to be restored to joint 
enjoyment. It does not apply where he is in enjoyment 
of the right but merely seeks to change the made of 
such enjoyment. It does not apply to a suit for parti- 
tion of joint property by a person alleging himself to be 
in joint possession whether he owns property in à has 
efen- 
ants. Hence a Muhammadan co-sharer, who alleges 
that he is in joint possession of the entire property by 
reason of the possession of another co-sherer and who is 
also in partial actual possession of certain portion of 
the property as indicative of his right tə. co-ownership. 

‘inthe whole property, can bring a suit for partition on 

a stamp of Rs. 10 only and the case falls under Art. 17 

(iv) and not under s. 7 (iv) (b), Court Fees Act. 

MOHAMMAD Sonat v. GHULAM RASUL Lah. 125F B 

—7+— $. 7 (iv) (c), Sch. II, Art. 17 (iiD— 
Suit by G’s grandson against G’s widow for de- 
claration that he was an adopied son of G@ under 
his will_A, a collat.ral of G not made party— 

. Decree passed—A’s suit for declaration that decree 
in suit by grandson was not binding on him and 

e that suit was collusive and that will set up was not 
A held fell under Sch. II, Art. 17 
(iii), . 

G’s grandson instituted a snit against G’s widow for 

a declaration to the‘effect that he was the adopted son 
of G under the will. A who was G’s collateral was not 
made a party to that suit. The sıit was decreed, 
Thereupon A instituted a suit fora declaration to the 
effect that the aforesaid decreein the sait instituted by 
G’s grandson against G’s widow had been obtained by 
fraud on wrong facts and against law, without joining 
the plaintifi(A) as a party, and that it was not binding 
on him, in other words, that G’s grandson wasevot the 
adopted son of G and that the will set by Bin, on which 
the decree was obtained, was not genuine : 

- Held, that the plaintiff (A) not being a party to the 

against widow was 

in no way bound by it. It could not be said that he 
was constructivelye represented in that suit by the. 
widow whose interests were really adverse to his. 

. Held, also that A’s suit was clearly one for a deci 
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laration without any consequential Yelief and fell with- 


in Art. 17, el. (iii) of Sch. II, Court Fees Act. ALAM 
Kuan v. BHAG BHARI | ` i Lah. 61 


—~— S. 7 (xi) (ce) -Tenant refusing to vacate e 


after notice ‘to quit—Ljectment suit falls under ¢..7 

(xi) (ce). l l x 

Eyen though a notice of ejectment is served on & 
tenant he does not cease to be a tenant “holding over” 

.for the purposes of s. 7 (xi) (cc), Court Fees Act. 
Consequently a suit to eject him falls under s. 7 (xv) 
(cc) and cannot be treated as a suit against a trespasser. 
CUHHABBA RAM v, NATHU Ram Lah. 262 
—e—— Sch. I, Art. 1, s. 4—Svhedules, if confer 

right to impose court fee. 

The schedules to the Court Fees Act only determine 
the'methcd of assessment and do not confer right to 
impose and collect court-fee. MORESHWAR PARASHRAN 

e DAMLE v. COMMISSIONER, CHHATISGARH Division, RAI- 
PUR Nag. 731 

———— Art. i, s. 7 (ix)—U. P. Agricul- 





~ turiste’ Relief Act (XXVII of 1934), ss. 19, 23—. 


Appliantion for redemption—Decree on payment 
of amoynt due under mortgage and other deeds 
of pik ss charge executed by mortgagor—Appeal 
contesting liability under deeds of charge—V alua- 
tion of subject-matter of appeal—Court-fee pay- 
able. 

Whers onan application under s, 12, U. P. Agri. 
Relief Act, for the redemption of a mortgage the Court 
passes a decree for redemption on payment of the 
amount due under the mortgage set up in the appliea- 
tion and also under certain deeds of further charge 
executed by the mortgagor and an appeal has been 

referred by the,applicant against the decree ccntest- 
ing his liability for the payment of dues under the 
deeds of further charge, the value of the subject-matter 
of the appeal is the difference between the amount dec- 
reed by the trial Court and the amount for which the 
appellant admits his liability, and the appellant is 
liable to pay ad valorem court-fee on theamount of 
difference under Art. 1, Sch. I, Court Fees Act. 
Sursan SINGH v. MASHAL SINGH . Oudh 425 
277 ae Art. 1—Sch. I. Art.1, applicability 

of. i - 

Schedule I, Art. 1, isthe residuary article and ap- 
plies only when there is no other provision in the Act, 
governing the case under consideration. Diwan CHAND 
v. DHANI Ram Lah, 230 F B 
ee Art. 14 - Suit under s. 9, Specific 

Relief Act(I of 1877)—Revision—Court-fee pay- 

able ts same as paid on plaint. 

-Article 14, Sch. I, Court Fees Act, really means 
that on an application for revision the same amoung 
of court-fee is payable as has been paid on the plaint 
in acase where the subject-matter in dispute is the 
same both in the suit and in revision. Cousequently 
on an application for revision arising out of a suit 
under s., 9, Specific Relief Act, the court-fee payable is 
the same as has been paid on the plaint. U Kyaw 
Zan v, U Tux HLA U ` „. Rang. 70 
———— Sch. II, Art. 17, Sch. I, Art. 1—Suit 

falling under Art. 11—Court-fees payable on plaint 

and memo of appeal arising out of such suit— 

Joint property—Partition suit—Plaintiff claiming 

to bain cetual cr constructive pessession—Appeal 

arising fgem such suit—Plainiff found not to be in 
possession—Court-fee payable. 

The wording of Art.- 17, Court Fees Act,, which 
are plain and explicit should be given their ordinary 
meaning. They show clearly and indubitably that 
when 2 euit falls under any one of the clauses of Art. 
17,,Sch, II, the plaint aswell as the memorandum of 
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appeal arising from‘such a suit, is” chargeable with a 


fixed court-fee of ten rupees only, irrespective of whe-° 


tkerethe subject-matter in appeal is or is not capable of 
being estimated in money value. Therefore in appeal 
arising from g suit for partition of alleged joint pro- 
perties, of which the plaintiff claimed to be in actual 
or constructive possession % court-fee of R8. 10 is pay- 
able on the memorandum of appeal, even though the 
trial Court iN found the plaintiff fot to be in posses- 
sion of. some Sr all such properties. Diwan CHAND v. 
DHANI RAM NG Lah. 230 FB 
———— Sch. II, Art, 17 (iii). S@ Court Fees 

Act, 1870, s. (iv) (c) ` 613 


e 
an —— —— Art. 17 (iii)—Suit for declara- 

“ion that order of Revenue Officer fixing reduced 

rent under s. 112, Bihar Tenancy Act. (VIII of 

1885), was illegal and of no effect and for enhance- 

ment of rent to original one—Suit does not fall 

under s.104-H, Bihar Tenancy Act VIII of 1885), 

but is for declaration pure and simple—Court-fee 

payable under Sch. II, Art. 17 (iii). 

A suit was brought for the following reliefs. (1) A 
declaration that an order of the Revenue Officer fixing 
a reduced rent roll under s. 112 of the Bihar Ten. 
Act, was wrong, illegal, without -jurisdiction, un- 
enforceable, and not binding on the plaintiffs. (2) 
For enhancement-of the reduced rent to the rent 
formerlypaid : : 

Held, that the suit was not one under s. 104-H, Bihar 
Ten. Act. The declaration sought was necessary in 
view of s.15 of the Bihar Restoration of Bakasht 
-Lands and Reduction of Arrears of Rent Act. The 
only relief however, which the plaintiff could ask the 
Court to grant, was a declaration that the proceedings 
-were illegal and without effect. The Court could not be 
asked, to cancel the proceedings of the Revenue Officer, 
Once that declaration was given, there could be no 
need for any additional relief in the shape of-restora- 
tion of the old rates of rent, or an. enhancement of the 
rent tothe old rates. Once it was declaret - that the 
alteration in the rates was illegaland of no.effect, the 
‘old rates of rent would be restored automatically. 
Therefore, the second prayer for restoration of -the 
original rate of rent by enhancement, was in fact 
quite unnecessary, and should be disregarded: as sur- 
plusage. The Court must in such cases go by the sub- 
stance rather than the wording of the plaint and sub- 
stantially the suit was for a declaration, pure and 
simpleand there was clearly a court-fee payable for 
the declaration under Sch. 1T, Art. 17 (èii), Court - Fees 
Act. - 

Held, further that the Civil Court was not sitting in 
appeal or revision from thə orders cf the Revenue 
Officer, and if those were voidable orders, it was not for 
the Civil Court to cancel them. RAI BAGESHWARI PRA- 


SAD v. TULSI GARAIN ; Pat: 378 
-~ Art. i7 (vi). See Court Fees Act, 
1870, s. 7 (tv) <b) 125 FB 


———— ~- Art. 17 (vi) — It makes no 
difference for purpose ef Art. 17 (vi) that in 
onecase joint property is held by parties as joint 
tenants and im other they own it as “‘tenants-in com- 

. mon.” ap 

e Clause (vi) of Art. 17, Sch. II, Court Fees Act, applies 

to a suit by a co-parcener for partition and equally 

to a similar suit by a co-owner. It makes no 
difference forthis purpose, thatin one case the joint 
property is hell by the parties as ‘joint tenant’s, while 

.in the other they own it as ‘tenants-in-common.’ And 

in the latter class of cases, itis again, immaterial 

„that the parties are governed by Muhammadan Law, 
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e 4 I. 
or thatthey do or do not belong tothe same family. 
MOHAMRIAD SÒHAIL v. GHULAM RASUL 
. Lah. 425 F° B 
Criminal Procedure Code (Act V of 1898), 
S. 17 (1)—Burma Courts Manual,e Para. 102— 
Pn ah of District Magistrate under, exercise 
of. ae yo 
The instruction jo the Burma Courts, Manual (Para. 
102) which is based on the provisions fof s. 17 (D), 
“Original P. C., -no doubt applies to pending as well as 
to completed proceedings ; but the discretion- which 
has to be extrcised is the discretion of the District 
Magistrate, unfettered by influences and pressure 
which may weigh with the Deputy Commissioner, and 
it can very rarely bea proper exercise of such @is- 
cretion to remove a pending proceeding from the Court 
-of a Magistrate and forward it to an executive officer, 
and even inthe rare cases when such a course might 
"be justifiable it would be essential for the District 
‘Magistrate to take adequate steps to see that the record 
must be returned within a reasonable tinieso that the 
trial could: proceed. Tue Kine v. Mauna Po THAING 
Rang. 370 
——— S. 103—Panchnama—Identification parade 
—Police relying on panchnama must call panch to 
prove it—Object of calling panch witness—In- 
dependent evidence that identification parade was 
properly and fairly held. 4 2 
If the Police relied ona panchnama, they must call 
a panch to proveit, the practice of allowing a pan- 
chnama tobe putin by a Police witness is wrong. 
‘Che object of having panch witnesses is to provide 
evidence which is independent of the Police. In 
searches under Chap. VII, Criminal P. C., or the 
City of Bombay Police Act, it is necessary to call 
panchas, but s, 103 (2) of the Code provides that they 
need not be called as witnesses unless they are specially 
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summoned, That does not mean that the panchnama‘: 


can be used if no panch is called apart from searches, 
it is, of course, not a rule of law or practice that 
Police evidence must be corroborated ; but in case of 
an identification parade, and where it is of vital con- 
sequence to show that the accused was duly identified, 
it is obviously desirable, to have some independent 
evidence that the parade was properly and fairly held. 
MOHANLAL BABABHAI V. EMPEROR Bom. 326 
103—Panchnama—Panchnama can be 
used only to refresh pancha’s memory—Police 
Officer cannot bring panchnama on record, in his 
evidence-in-chief— Police holding panchnania” but 
not offering to call panch—Adverse ` inference 
against them can be drawn. seo 
Tne panchnama is merely a record of what a panch 
sees, and the only use to which it can properly be put 
is that when the panch goes into the witness-box and 
swears as to what he saw, the panchnama can be used 
as a contemporary record to refresh his memory. But 


m S. 


a Police Officer is not entitled to give evidence of what’ 


the panch told him, that he saw, and that is ivhat it 
comes to if a Police Officer is allowed to put in the 
panchnama. A Police witness may state that he held 
& panchnama and offer to produce the record if the 
accused asks for*it, -but he cannot bring it on record 
in his evidence-in-chief. Jf the Police hold a. panch- 
nama, anddo not offer to call the panch, an infes- 
ence may be drawn against them from the fact that 
the panch is not submitted for crogs-examination. The 
putting in ofa panchnaga without calling the panch 
is not only an infringement of the rules of evidence 
against the admission of hearsay, evidence, but it is 
untair to the accused, because it enables the Pdlice to 
.get the advantage of evidence in corroboration without 


i 


, Magistrate. 
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putting that evidence to the test of cross-examination. 
MOHANLAL BABABHAI v. EMPEEOR Bom. 326 
o—— 8-109 (a)—Applicability—Accused com- 

ing within local limits of jurisdiction of certain 
~eMagistrate and taking precaution to conceal him- 

self—S. 10% (a) applies. i 

Section 109 (a) of the Criminal P. C , is applicable 
to a person who, being or coming within the local 
limits ofthe jfrisdiction of a certain Magistrate, takes 
precautions to conceal his presence with a view to com- 
-mitting an offence. -]t is not limited to the more res- 
tricted case cf a person who, with a similar object, 
-takes precautions to ‘conceal-the fact of his pres#nce 
within the local limits of the jurisdiction of a certain 
If a man is taking precautions anywhere 
in order to conceal his presence, and that concealing is 
to be effected within the jurisdiction of a Magistrate 
whoreceives information such Magistrate has power 
to demand security, even though the residence of the 
person informed against within the jurisdiction is well- 
known. CHHUTAI (CHITAI) v. KING EMPEROR 

; i ii @udh 740 
——— 85. 109 (a) (b)—S. 109 (a) applicability of 

—Held on facts that s. 109 (a) did not apply. 

The cl. (a) of s. 109, Criminal P. O.. should be 
applied with proper discretion: It cannot be applied to 
a person who was merely found talking at night. time 
with bad characters in a place opan tothe public or 
to one -who merely shows a disinclination. for the 
society of the Police aud endeavours to avoid them by 
rfnning away on their approach. There must be some 
definite attempt at concealment by taking precauticns 
with that object in view, whether it be by disguise or 
otherwise, indicating a desire to hide the fact that the 
person is present within the local limits of the Magis- 
trate jurisdiction : -- aR ; 

. Held, having regard to the entiré circumstances that 
it was a-matter of common experience that a person 
in the position of a petitioner would ordinarily try to 
tun away when challenged at night from the Police or 
the choukidars, and that.: there was no sufficient ` 
evidences which would justify the inference that the 
petitioner had been found to be taking precautions to 
hide his presence far less that he was taking - such 

recautions in order to commit an offence. LAaKHMAN 

URMI V. EMPEROR Pat. 295 
——— S., 147—Costs—No order as to costs made 

in decision under s. 147—Subsequent order for 

. costs cannot be made. 4 

Where no order as to costs was made in the deci- 
sion under s. 147, Criminal.P.C. The award of costs 


by a subsequent order cannot be made. Tuoonaa 
‘eVEDAN V. PERUMAL GOUNDAN Mad: 32 


s.147—Dispute relating to right exercis- 

-able only at particular seasons—Magistrate starting 

proceeding under s. 147 cannot drop it' when season 

ts over and cannot pass order which could not ve 
. properly passed after hearing all evidence. 

When the dispute relates toa right exercisable only 
at particular seasons, it cannot be the law that it is 
open to the Magistrate to start a proceeding under s, 
147 not only to drop it when the season is over but in - 
addition to pass an order against one of the parties 
which could only be properiy passed after hearing 
all the evidence that the parties may desire to® produce 
in the case. Wherea Magistrate is satified that a dis- 
pute requiring to be dealt with under the ss. 144, 145 
and 147 does exist, it is clearly necessary- that he 
should proceed with the matter in accordance with the 
law, andthe High Court cannot permit him to abuse 
the procedure bŷ dropping the proceedings on an 
untenable ground and indirectly passing an order 
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which he could not directly have passed without hear- 
ing all the evidence. DWARKA SINGH v. JAMUNA SINGH 
i f : Pat. 793, 


u—— ss. 155, 173—Charge-sheet, when cam be 
_ called -Final report of Police that’case was non- 
- cognizable accepted by Sub-Divisional Officer—Sub- 


© -sequently Court. Sub-Inspector moving Magistrate 


_ on Inspecior’s report andcopy of Government let- 
ter addressed to Deputy Inspector-G. neral- cf 
Police that cases should be tried and decided in 

` Court—Magistrate calling for -charge-sheet -There 

“twas held no proper material to put: accused on 

: trial Magistrate held did not act judicially and. 

- order must be quashed in revision. 

- A complaint was made: to the Magistrate about a 

‘cognizable offence. The investigating officer submit- 

‘ted a final report that the cass was non-cognizable 

‘which was accepted by the Sub-Divisional Magistrate: 

The Magistrate was subs3yuently moved by the Court 


(Sub Inspector on a letter or report of the Inspector of»: 


Police. #nd ‘a copy of a letter from.the Chief Secre- 
tary to Govt. in-which it was stated that Govt. were 
-of opinion:that the counter cases should be tried and 
‘the issue decided in the Court. This ‘letter was 
iaddressed to -the-Deputy Inspector-General’ of Police, 
‘GC. É. D., ard was sentts the Inspector in the usual 
-course for information and compliance., , The. Inspector 
-wrote that. in face of the Govt. orders -charge-sheets 
will have to be submitted in both the cases and „he 
‘enquired if it would be regular for the Police to sfb- 
‘mit the charge-sheets suo motu ‘or -whether in order 
‘to regularize judicial proceedings’’ the Sub-Divisional 
‘Officer -should call for charge-sheets. Upon this the 
Magistrate’s.order was ‘“‘Inspector’s report.and copy of 
:Govt. ordérs seen.’ Call for a charge-sheet.’’ On the 
subsequent -da:e'the Magistrate noted that the chare- 
sheet ‘had ‘been received, 
another: Magistrate for disposal, adding, “you will 
please have the original record called for’’; the accused 
and the witnesses were ‘thereafter summoned in accor- 
dance with the charge-sheet; 

1 Held, Ci) that the Magistrate was competent under 
the law: t> reconsider the order accepting the final 
report. ofthe Police-but he could only do so on proper 
materials; < wy ee z eee 

< xCit) that the application in revision against the order 
ofthe Magistrate- calling for the charge-sheet was one 
ito revise the judicial order of the Magistrate and not 


‘the orders of the Govt.; - 


: iii) that neither the :Inspector’s report nor the copy 
of the::Govt. orders on which materiais the order 
-passed:by the Sub-Divisional Magistrate calling for w 
;eharge-sheet was founded, contained any relevant 
‘materials which could form the basis of that order 
<whether by way of judicial action or as an obvious 
preliminary to judicial.action. The Magistrate did not 


cconsider whether there were any proper materials for - 


shis.putting.the accused on their trial. It was clearly 
his duty'as a judicial officer to” form his own views 
‘on. proper materials instead of merely carrying out the 
views of ‘Govt. in his judicial work as a Magistrate. 
The Magistrate did not apply his judicial mind before 
putting the accused on his trial. As he took the judicial 
zaction von what he took to bə Govt orders and not 


_ supon proper efaterials, the proceedings must be quashed. 


iN, L, Carrick v. EMPEEOR j Pat. 94 
: “Ss. 155,173, 485, 439—Cases disposed 
‘of by Sub-Divistonal Officer as non-cognizable—No 
.further investigation without ouder of competent 
` Magistrate and no charge-sheet—Magistrate taking 
` cognizance of case and transferring it to another 
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Magistrate for tri1l—His act, wheth r judicial -* 

e If open to revision. ` | aaa a 
“Where the ca33s are, disposel of by the’ Súb- 
Divisional Magistrate as noa-coznizable thers can be 
no further investigation under Chap. .XIV of the 
Criminal P. C., withoat® the order of & competent 
Magistrate according to's. 155 (2)—and no charge- 
sheet undeMs 173. ‘ | 5 
Section 192 (1), Criminal P. O., empowers ,&ẹ Sub- 
Divisional Magistrate to transfer any case of which he 
‘has taken c gnizance, for enquiry oÊ trial, to any 
Magistrate subordinate fohim. The order of transfer 
to another Magistrate, therefore? necessarily imports 
hjs taking cognizance ofthe case, and it constitutes a 
judicial act. Hence, the Magistrate’s action in taking 
-cognizdnce and transferring the case to another Magis- 


trate for trial is a judicial matter open ‘to scrutiny | 


by Courts-of Revision undar ss. 435 and 439, Criminal 
P.C..N. L. CARRIOK v. EMPEROR Pat. 94 
———~s. 162, See Evidenca Act, 1872, s. 27 ° 

: : 122 


14 
————s. 162 —Report made to Police by accused 
after first information report—Accused not ques- 
tioned by Police -Admisstbility of. “i 
Where after the first information report of a murder 
has been made and recorded, the accused makes/a 
report t@the Police by voluntarily going to the Police 
Station, by way of defence and possibly by way. of 
reply to the report already made and no question . is: put 
to him by the Police and: his report is not recorded as 
a report but only notedin the general diary,.sich.a 
report is not a state neat made ia the course of investi- 
gation within the meaning of s. 162, Oriminal P. O., 
ani is not inadmissible. Such reportis admissible 
under s. 8, Evi. Act, KING-EMPEROR v. .BHAGI : «s 
eee: TT ‘Oudh 286 
————ss. 192, 580—Magisirate to whom case 
is transferred under. s, 192, must be empowered to 
try.it. -> ES 3 : lous 
The Magistrate to whom a case is transferre1. under 
`s. 192, Criminal P..C., must. be empowered to try ‘it, 
“otherwise fhe trial would be void under the provisions 
,ofs. 530 of ths Code. HAFIZAR RAHMAN V, AMINAL 
-HAQUE ~oo Cal 88 


492 (i)— Case transferred, under 
s. 192 (1) —Magistrate to whom it ts trunsferred, 
powers of —Duty and power of transferee Magis- 
trat@—Transferring Magistrate, powers of, issuing 
order connected with case, under s 528 or 
Chap. XXXII. Sts 
When acasehas been transferred to a Magistrate 

under s. 192 (1), Criminal- P. C., -that Magistrate has 
the same authority to deal with the case which has 
been transferred to him, as regards the issuing of 
-processes and other matters connected with the inquiry 
- or trial, as is vested in the superior Magistrate from 
whom he received the case on transfer. When once a 
case has been validly transferred to a subordinate 

‘Magistrate under s. 192 (1) oi. the Code, such Magis- 

‘trate has no authority to return the case to the trang- 

“ferring Magistrate in order .that the latter might issue 

process under s. 204 and his duty isto complete the 

trial according to law. The superior Magistrate has 

No jurisdiction to issue any orders connected with the 

: case except such as are contemplated under the pro- 

visions of 8. 528 or Chap. XXXII of the Code. Harizar 
RAHMAN V. AMINAL HAQUE - Cal, 88 
—_———s. 192 .(1)—Piecemeal transfer of cas: 
under s. 192 legality. ; A : 
The legality of the piecemeal transfer of a case 
under s. 192 (1), Criminal P; O., is doubtful, Even 


mn Se 
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“if such piecemeal transfer is`in certain circumstances 


valid that portion ot the case which Las nct been ttars- 
ferred mast be clearly indicatcd in the cider of trans- 
fer reccrded by the transferring Magistiate wl.o acts 
under 8. 192, Criminal Pe O. “In the absence of a 
clear indication as to which part of the case is retained 
‘on the file of the transferring Magistgate or some 
further indication to the effect that s Magistrate 
intertded to dismiss the gomplaint against thcse accused 
persons in regpect of whom he did rot issue prccess, 
it must be taken that the wole case had keen trans- 
ferred to the subordjnate Magistrate not only as against 
the accused, persons actually summoned but against all 
other ‘yerscns whom the Subordinate Magistrate might 
consider to be implicated in the offence. Harizar 
RAHMAN v. AMINAL HAQUE Cal. 88 
—— 8. 192 (1)—S. 192(1) is wider than s. 190 (1) 
` — Scope of s.192 (L—Matter in respect of which 
‘trial or enquiry may be held under Code—Magis- 
trate, if can take cognizance—- Magistrate when 

-` competent to transfer under s. 192 (1). 

Section 192 (1) refers not mereiy to take cognizance 
of offences but to cases of which cognizance has been 
taken and the language used is wider in its character 
than that which has-been employed in s. 190 (1). 


‘Therefore, cognizance can be taken by a Magistrate of 


any matter in respect of which an enquiry oftrial may 


-be held under the provisions of the Criminal P. ©., 


and in taking cognizance of an ofience or other cases, 
for example, cases under ss. 107, 110 or 145 of the Code, 
a Magistrate merely takes seisin of the matter for the 
purpose of exercising the specific powers with which 

e has been vested under the Code in ccnnection with 
tho case in question. As soon as a Magistrate duly 


- empowered has taken cognizance of a matter, there is.a 


.case before him which he is competent to transfer toa 


subordinate Magistrate.under the provisions of s. 192 
(1) of the Ccde. Although s. 192. appears in Part VI 
of the Code relating to proceedings in prosecutions, 
nevertheless. it is sufficiently wide to cover cases under 
the Code other than criminal cases. 

Consequently the Magistrates mentioned in s. 192 (1) 
have power to transfer cases to subordinate Magistrates 


either for the purpose of holding atrial for example 


Code, Harizar RAHMAN v. AMINAL HAQUE 


under Chaps. XX or XXI of the Code or for enquiry, 
for example under Chaps. VIII, XII or XVII of the 
Cal. 88 
—— ss. 192 (4), 202— Inguiry under se 192 (1), 
` nature of—Inquiry under s. 202, nature and scope 

of- Magistrate ordering enquiry under s. 202, whe- 

ther transfers case. 

The term “inquiry” in s. 192 (1) is used with special 
reference to such inquires as are held in connection 


“with proceedings under Chaps. VIII, XII and XVIII 
‘of the Code. The inquiry which is contemplated by 
‘sg, 202, on the other hand, is merely for the limited 


‘purpose of ascertaining the truth or falsehood of a 


“complaint in order to enable the Magistrate to decide 


whether an accused person should be summoned or the 
complaint against him sHould be dismissed under s. 203. 
“The plain meaning of's. 192 (1) of the Codé is that a 
case which is transferred to a subordinate Magistrate 
under that section is transferred to him in order that 
he may.complete the inquiry or trial to be held in em- 
nection with the case and take all reqisite steps to that 
end. The holding of an inquiry under s. 202 in a 
suitable case is nerely one of such requisite steps to be 
“taken by a Magistrate who has taken cognizance of a 
case or to whom acase may have been transferred for 
trial uuder s, 192 °(1), It is clear that, a M&gistrate 
whoorders an inquiry under s. 202 of the Code does 
not transfer the case at all, Ordinarily he merely 
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retains the easeon his own file and directs some suit- 
aple person to hold an inquiry and send the report to him. 


e Jt follows, therefore, that an order for an inquiry under 


s.€02 of the Code cannot operateas a tiansfcr under 
s. 192 (1). Hatizar RAHMAN V. AMINAL HAQUE 

f Cal, 38 
~ss.192 (1), 202, 204—Trans/er undir 

s. 112 (1), as $qon as accused appears or at any time 

thereafter when cas2 is ready for inquiry or trial. 

Jf ss. 192 (1), 202 and 204 are. read together, it is 
clearly competent for the Sub-Divisional Magistrate 
to transfer the case as scon as the accused has appeared 
or at any time thereafter when the case besomes ready 
for the inquiry or the trial. It would be equally com- 
petent for the Sub-Divisional Magistrate to transfer the 
case toa subordinate Magistrate immediately after the 
complainant had been examined. Harizar RAHMAN V. e 
AMINAL HAQUE . Cal. 38 
———ss. 192 (1), 204—Magistrate summoning 

only one accused—Transfer of case under s; 192 (1) 

—Death of aforesaid accused subsequently—Pro- 

ceedings in case against others, if terminaged. 

Whers a Magistrate summens only one of the accused 
persons mentioned in the complaint and transfers the 
case under s. 192 (1), the death of the aforesaid 
accused subsequent to the transfer does not terminate 
the proceedings in the case against the other accused 
persons unless the Magistrate to whom the case is 
transferred thinks fit to conclude the procéedings against 
hf. Harizar RAHMAN v. AMINAL Hague Cal. 88 
———ss. 204, 202—Opinion of Magistrate that 

there is sufficie.t ground for issuing process under 

s. 204, whether should be based on evidence—Record 

of reason. . mM abe, A 

It is not necessary that’ the opinion that there is 
sufficient ground for issuing process against:-certain 
accused persons under s. 204 should be based.on evi- 
dence in the case nor that the reasons for. such an 
opinion should be recorded. When the sworn state 
ments, the reports of the enquiring officers unders. 202 
of the Code and the petitions of complaint are before 
the Magistrate it must be presumed that he had perused 
these documents and the other papers on the record and 





‘that, after having done so, he was of opinion that there 


was sufficient ground for proceeding against some of 
the accused persons other than those in respectof whom 
process had originally been issued, Harizar RAHMAN 
V. AMINAL HAQUE E š Cal. 38 
— 5. 208—Duty of committing Magistrate— 
His power to wcigh evidence and exercise judicial 
discretion— Weighing evidence and balancing it, 
of number of accused— Pro- 
secution evidence identical against all—Evidence not 
believed against some —EHither all must be dise 
chirged or all commitied—Held that all accused 
ought to have been committed. A : 
The law clearly empowers the committing Magistrate 
to weigh the eviderce, and. to exercise his judicial 
discretion, and it plainly contemplates that he should 
do so. Nevertheless, it is one thing to weigh the evi- 
dence with a view to determining whether there are 
or are not sufficient grounds for commitment .within 
the meaning of s. 209, Criminal P. C., and another. to 
balance the evidence, as it isthe duty ofthe “Sessions ` 
Court to-do, in order to decide upon tifeeguilt of the 
accused after considering the case as a whole. It is 
not for the Magistrate to usurp the functions of the 
Sessions Court. It is not for him to decide whether 
upon the whole this witness or that witness should or 
should not be bélieved. In short, though the Magis- 
trate should weigh the evidence and exercise his 
judicial discretion, the criterion to be applied by him 
4 . 
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is not quite the same criterion as will be finally applied 
by the Sessions Court at the trial: Ifthe Magistrate, 
after weighing the-evidence, is satisfied that it is 
evidence upon which noreasonable Court could convict, 
it is his 
balancing probabilities, estimating prose and cons; if 
itis a case where a, different Court might possibly, in 
his opinion, come to a conclusion different from his 


wn, then it ishis duty to commit wherethe evidence . 


1s sufficient for conviction, if believed, and that even 
though, he may himself not thinkthe evidence suffi- 
cient for a conviction. In such circumstances he should 
leaye it to the Sessions Court to estimate the -result of 
the evidence as‘a whole after cross-examination and a 
full trial. These considerations are all the more ap- 
plicable in a case where thereare a numberof accused 
persons, and the evidence led by the prosecution is: 
practically identical against them all. Undoubtedly 
it is open to any of the accused to satisfy the Magis- 
trate that that evidence is not at all fit to be believed: 
but if they do, the result should be the discharge of 
all the acqised, and not commitment of some and dis- 
charge of others. ; 

“A numbér of accused were produced before the com- 
mitting Magistrate. The prosecution evidence was the 
same in case of all the accused. Two of the accused 
examined defence witnesses to establish an alibi. The 
Magistrate discharged these two accused and committed 
the rest. He did not in his order state definitely that 
he disbelieved the evidence of the prosecution witnesses, 
but held that in the case of these two accused persons 
the alibi had been established: ; 

Held, that, in the circumstances the real alternatives 
were either to commit or to discharge all. Even with- 
out an express finding on the Magistrate’s part that 
the prosecution witnesses were speaking falsely the 
course he adopted must, be liable to prejudice the - trial 
of the persons he actually committed. It would have 
been better in such circumstances to leave the evidence 
as a whole with all its pros and cons to be weighed by 
the Court of Session. The case was one where all the 
accused should have been committed to stand their 
trial. MOINUDDIN v, SHEOGOBIND Sanu Pat. 399 


z —8S.e 234—Criminal cases, when can be con- 
solidated and tried together on same evidence. 
Criminal cases cannot like civil suits be consolidated 

and tried together on the same evidence except within 
the limits as to the joinder of charges laid down in the 
Oriminal P. C. Hence, where there are a series of 
complaints of an offence alleged to have been committed 
on different occasions it is not permissible to the 
Magistrate to hear the evidence and write a judgment 
in one of the cases and then proceed to pass merely con-® 
sequential orders in other cases. 

Under s. 159, Bom. Municipal Boroughs Act, it has 
got to be proved, firstly, that the accused is a person 
who has the building or land under his control, second- 
ly, that he allowed the water torun upon any street, 
land or space, and, thirdly, that the water was or was 
likely to become offensive Waste water of the bleaching 
and dyeing departments of a mill would not necessarily 
be offensive or likely to become Offensive in the absence 
of any proof. EMPEROR v. CHAMPAKLAL CHUNILAL 
BANKER 7 Bom. 845 


—SS. 358, 867—Order of acquittal should , 
be incorporated in judgment. ' 

It is imperaitve that if in any case in which a charge 
has been framed the Magistrate finds the accused not 
guilty, he. shall record an order of acquittal. The 
provisions of s. 258 (1), Criminal P. Ce, are mandatory. 
Mere mention of the fact of acquittal in an order-sheet 
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is not enough. The order-sheet is no substitute for. . 


the judgment. Diwan v. RAJA Ram “Oudh 872- 


e: tS. 289— Triai by jury—Function of Jury: 


e —Duty of Judge in leaving case to jury—Pro* 
‘secution case closed—Conclusion of Judgé that jury. 
will not be justified ing convicting even if they 

. believed all prosecution evidence- Judge is bound ` 
to say so ang direct jury that in lagu they must give 
verdict of n& guilty—He must not in such case leave 

matter to jury. ` . SE . 
` In a trial by jury if the Judge comes to th conclusion 
that there is no evidence to goto the jury, it is the 
duty of the Judge to direct the jury that in law they 
must acquit. Itisthe function of the jury, to deter- 
mine whether the evidence is true, and ifthe Judge 
thinks that the prosecution evidence, if true, will lead 
to a conviction, then he is bound to leave the case to 
the jury. But if he thinks that though weak the evi- 
dence if true will justify a conviction, he must leave 
the case to the jury, cautioning them, of course, about 
the weak points in the evidence. But if the Judge, 
after the prosecution case is closed, comes to the'con- 
clusion that, assuming that the jury believe every word_ 
of the prosecution evidence, nevertheless they will not 
be justified in convicting, then he is bound in law to 
say so and todirect the jury that in law they must 
bring ina verdict of not guilty, and he ought not in 
such a cas®@ to leave the matter to the jury. EMPEROR 

v. THOKARSI NARSI ._ Bom.5EB 

s. 386 (1) (b) and (8)—S. 386, whether 
controls s. 70, Penal Code—E ffect of s. 386 (3). 
Section 70, I. P. O., is substantive law as to the 

payment of fine while s. 386, Criminal P. C., relates to 

the procedure of its recovery. Section 70, I. P.O.,.is 

not therefore controlled by the provisions of s. 386, 

sub-ss. (1) (b) and (3), Criminal P. O. The warrant 

issued under s. 336 (1) (b), Criminal P. O., is to be, 
deemed to be a decree for certain purposes only and 
not for all purposes. For the purpose of limitation 
therefore the substantive law contained in s. 70 is not 

affected. The only effect of s. 386 (3), Oriminal P. O., 

is that the warrant which is to be deemed tobe a 

decree is to be executed according to the mode laid 

down in the civil procedure code. Section 48, Civil 

P. C., does not prescribe any period of limitation for 

taking out execution. Section 48, Civil P. O., does not 

therefore apply tothe warrant under s. 336 (3), Criminal 





P. ©. COLLECTOR or Broach & PANOH MAHALS v.. 


OCHHAYSAL BHIKALAL Bom. 217 
8. 435. See Criminal Procedure Code, 1898, 
94 





8. 199 

——— ss. 435, 439—Order calling for pro- 
ceedings signel and issued by Head quarters Assist- 
ant for District Magistrate, legality of. 

Unders. 435, Criminal P. O., the District Magis- 
trate undoubtedly has power to call for the records of 
proceedings before any Magistrate cf the District, even 
when those proceedings are pendirg; but it is the Dis- 
trict Magistrate who has that power, -and an order 
signed by anothct person “for” the District Magistrate, 
calling for a proceedings, is ah order without autho-. 


‘rity. Therefore, the order issued by the Head-quarters® 


Assistant and signed by him for District Magistrate. 
is void, Tue Kine v. Mauna Po THAING k 
e eo Rang. 370 
————_S. 437—Scope and object—Essential point 
to be considered before acting under s. 437—Case 
before Magistrate in middle of hearing —Order 
directing commitment is not justified. 
Section 437, Criminel P. O., contemplates a case in 
which “there has already been a completed inquiry 
under the provisions of Chap. XVIII followed by an 


Criminal Procedure @ode—cntd. | 
* order of discharge in acase triable exclusively by the 
Court of Session. The object of s.437 is tu enable the 
Sessions Judge in such a case to order commitment for 
trial without the necessity ofa fresh and unnecessd1y 
inquiry. Such a procedure as is gontempl&ted by s. 437 
may be either in a proceedmg under Chap. XVIII or 
in a case in which the accused hag’ been tried out and 
convicted or acquitted on other charges @ a warrant 
case, Such discharge may’ be either expéess cr by im- 
plication, The essential.point either for a Magistrate 
acting undere. 347 or fora Sessions Judge acting under 
pre in no way prejudiced. 

“In a case where the Magistrate has only framed 
charges in respect of certain offences and fixed a d&te 
for further cross-examination of the prosecution wit- 
nesses and thus the case is' stillin the middle of its 
hearing an order under s. 437, Criminal.P. C., directing 
commitment is not justified and must beset aside. 
N-ASIMULLAH V. EMPEROR ` Oudh 214 
——-s. 439. See Criminal Prccedure Code, 1898, 

-8, 155 . . . 94 
——— sS. 439—Power of District Magistrate to 

` stay proceedingsin Criminal Court subordinate to 

him. 

There is no provision of the Criminal P. ©., autho- 
rising the District Magistrate to stay proceedings in a 
Criminal Court subordinate to him, and it is*only the 
High Court which has power t>do so, that power being 
conferred by s. 439 of the Code and s. 85(1), Govt. of 
Burma-Act. When a case is once made over for dis- 
posal to a Subordinate Magistrate, the District Magis- 
trate is-not‘competent to pass any order relating to it 
other than -an order such as might be made by him 
under Chap. XXXII, Criminal P. O., i. e., ss. 435, 436 
and ‘437, THe Kine v, Maune Po Taine Rang. 370: 
——— 8. 439—Revision against 

ground of insufficient 

propriety of. 

- Appreciation of the evidence is a matter for the 
Courts: which deal with the facts of the case. The 
conviction cannot beset aside on revision merely be- 
cause of inadequate evidence. Harizar RAHMAN v. 
AMINAL HAQUE Cal. 38 
—— ss. 489, 561-A—Government of India 
- ` Act, 1935, (25 4 26 Geo. V, Ch. 42), s. 224 (1)—No 

appeal from order of acquittal—High Court, if has 
jurisdiction to expunge remarks made against 

witness in trial Magistrate’s judgment, on @pplica- 
tion of such witness, 

“The superintendence given to the High Court under 
sub-s. (1) of s. 224 of the Govt. of India Act, 1935, 
is not to be construed as giving to a High Cowt any 
Jurisdiction to question any judgment of any inferior 
Court which is not otherwiss subject to appeal or 
revision. 

Section 439 of the Criminal P. C., will not enable 
the High Court to expunge passages from a judgment 
which is not under appeal. So also, all thats. 5dl-A, 
Criminal P. C., does 1s tọ preserve the inherent powes 


evidence— Inter ferencz, 


of the High Court without confeiri:g ary additional | 


power and no Court can claim inkerent pcwer to after 
the judgment of another Court. BHUTNATH IXHAWAS v. 
DJASRATHI Das Pat. 248 
—— —— S, 489 (2)—Revision against acquittal® 

Acquittal of persons whcse names do not appear in 

application cannot be touched. 

Where the names of certain persons who have been 
acquitted do not appear in the revision application 
against acquittal, their acquittal tannot be touched in 

‘revision, RAMLAKH’N DHOBI vy, KACHHEYA ALWAR 
ar pos on - - Pat. 660 
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———— s. 476_Deeisivn of lower Courts under; 
ss. 476 avid 476-B, if can be interfered with by High- 


“Court under Civil Procedure Code (Act V of -1908),.. 


ə. 119.” zo: 

The sùm and substance cf s. 476 is that before. ;ẹ ` 
prosecution can be launched either the first or the Ap- - 
pellate Court must be cf opinion both’ that an offence ` 
appears to have been committed and that it- is èxpedi- 
ent to prosecute. , If in their opinion ` either of these.’ 
elements is absent, then no prosecution can be launched, ; 
It is consequently not necessary for these two Courts. 


to deal with both questions when in their opinion the 


"answer to either is in the neg itive; also they , ean- con~; 


sider the questions inany order they please, ` but. the ` 
opinion has to be their opinion and not the opinion of- 
the High Coirt in revision. Also, if they take up those” 
questions or either of them and deal with them judi-- 
cially and reach a conclusion then the-High Court hase 
no jurisdiction whatever to interfere in „revision under,” 
s. 115 of the Civil P. C., however, wrong‘or erroneous - 
the High Court may consider that coné‘usion- to be, | 
RamBILAS HARSUKHDAS V. Jar KISAN Nag. 588 

—-— 8. 476—Magistrate trying ` case < issuing 


“warrants for arrest—Constable entrusted for their, 


execution giving false information of ‘cértain 
offence for explaining his failure to execute them, 
—Offence committed by constable—Complaint under 
s. 476, if necessary. 5 a 
Magistrate who wasactually trying a certain case, 
igsued warrants for arrest, which were made over to, 
a constable for execution. As an explanation of his 
failure to make any arrest the constable ‘gave false” 
infcrm.ation in the thana that certain persons had com-, 
mitted an cffence under s. 228 B, I. P. C.: a Ae 
Held, that the constable committed an offence under. 
s. 211, I. P. C., ina transaction which arose out of the, 
execution of those warrants. The offence was com-, 
mitted in relation of those proceedings and consequently: 
complaint was necessary under s. 476, Criminal P, Cy. 
Ganca PROSAD SINGH V. EMPEROR | Cal, 829; 
—— sS. 476—S. 476, scope and interpretation—., 
Section assumes that offence appears to have been 
committed. rs T AE 
- It is not correct to say that only after the Courts 
have come to a conclusion that an offence of the kind 
contemplated by s. 476, Criminal P. C., appears to 
have been committed they can direct their minds - to! 
the next question, namely, whether it is expedient in’ 
the interests of justice that a prosecution should be 
Jaurched. The section assumes that an offence appears" 
to have been committed. RAMBILAS HARSUKHDAS v. 


at 


JAI WISAN Nag. 583- 

e______s.530. Se Criminal Procedure Code, 1898: 
s. 192 388. 

———— S. 561-A. See Criminal Procedure Code, 
1898, s. 439 248- 


——--— S». 562—Discretion to be uszd in applying 
s. 562—Cattle-lifiing by young accused acting like- 
practised thief —Facts thathe is young, is prepared, 
to give sureties and has no previous conviction, are 
not sufficient for application of s. 562. 2 
Sectizn 562, Criminal P. C., must be 

discretion for otherwise rather than preventing the 

manufacture of criminals, it may assist gin their- 
manufacture, for it may become kngwn that first. 
offencés even of cattle-lifting can be cofMmitted with 

impunity. $ 9 
Where ina case of cattle-lifting the evidence clearly 

shows the guilt of the accused and also shows the hand 

of a practised thief rather than the apprentice hand ofa 
first offender, thefact thathe was prepared to give. 
sureties’ combined with his young’ age and thé fact that 


applied with 
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he: had no previous conviction are not sifficient to` 
justify the application ‘of s. 562, Criminal P.: O. Ta- 
PEROR v. AHMED HAJI SIDIK _ Sind 833 
Criminal trial—Accused charged under ss. 325 149 

Penal Code (Act (XLV of 1860)—Accuszd not con- 

oh under these sections—Acquitidl may be im- 

plied. ee < ys ; 

“The fact that the accused have not, been convicted 
eunder ss. 325-149 of the I. P. C, although chargel 
may well, be regarded. as their implied- acquittal of 
that offence although there is no express order to 
that effect.’ Diwan v. Rasa Ram Oudh 872° 
6 Evidence—Admissibility—Evidence of Sub- 

‘Inspector:not on personal’ knowledge, but based on 

inquiries made i1 course of duty—Admissibility.’ 

‘ Evidénce of a Police Sub-Insgector not on his per- 
sonal knowledge but as a result of some enquiries which 
eho has made in the course cf his official duties is wholly 
inadmissible. Simildrly the evidence that the peti-' 
tioner was on the active picketing list of the thana 
and that “this list is maintained for the criminals who" 
are suspe@ted to be most active’ is wholly inadmissible. 
The Courés have to decide matters judicially. and not 
upon a suspicion which’ led the Police authorities, how- 
ever ccrrectly, to place a person upon the suspicion 
list. Laxaman KURMI v. EMPEROR Pat. 295 

Evidence—Appr:ciation—Practize of award- 
ing reward to Police witnesses before case is. 

finally decided deprecated —Its effect stated. f 

Action’ of the Police authorities of rewarding Police 
witnesses before the case is finally determined is cêl- 
culated to prejudicially affect the fair trial of the case 
against the accused. Such action may lead to a large 
body of otherwise good evidence being eliminated 
aitogether from consideration. f 

[Their Lordships treated the evidence of such wit- 
nes3es as suspicious and tainted]. KING-EMPEROR V. 
GAYA PRASAD Oudh 557 

- Evidence—Appreciation of evidence—Pro- 

secution evidence should be considered on merite 

‘and not rejected on consideration of defence evi- 

dence. . , i : . 

While dealing with the evidence of each prosecution 
witness thé Judge should not unnecessarily introduce 
the defence evidence and reject the prosecution evi- 
dence largely becanseio his opinion the defence evi- 
dence established the innocence of the accused. The 
Judge should examine the prosecution evidence witness 
by witness on its own merits and reject it, “if upon a 
careful, analysis and scrutiny of the evidence he finds 
that it was not true or reliable to support the prosecu- 
tion case. He should not test trustworthiness of the 
prosecution witnesses in the light of the defence êvie 
dence. KING-EMPEEOR v. GAYA PRASAD Oudh 557 
- — Evidence—Medical’ witness giving evidence. 

relying on text-hooks —Value of. 

Where a medical witness gives evidence relying’ 
largely on statements in text- books as to the time of the 
death from the appearance of blisters on the dead body, 
the theoretical evidence of this description is not of 
value unless it isexhaustive with regard to all possi- 
sible circumstances. KATTAMEEDI CHENNA REDDI, In 
re Mad. 527 
—__-—— Evidence—Murder—Deliberate opinion of 

docto? conducting autopsy that nature and number 

of woundse*indicated that either there was deep 
motive for murder or murderer must have been 
insane —Admissibility. 

Per Patanjali Sastri, J.—The deliberate opinion of 
a doctor who conducted the autopsy. that from the 
nature and number of the injuries dn the body of the- 
deceased which he had examined, there must’ have been” 


ng _—__—— 
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either some deep s2ated motive for the murder or the, 
offender must have bsen insane, is adnissiblë in evi 
déace. SANKAPPA SHETTY, In re, Mad! 382 
Evivence—Pros-cution, witness not cross- 





examined dy accused before. committing Court— ~ 


Statement by. him of ingident indicating accused's- 
insanity in Sessions Court—IIis omission to state 
in-commiging Court does not effect his veracity. 
_ Wierea pNpecution witness who has not been_ crosg- 
‘examined by the accused-in the committing Magixteate’s 
Court stated. an incident -indicating ‘the’ accused’s 
insanity in the Sessions @ourt for the first time, no 
adverse inference against the. veracity of the wiiness 
can be drawn from his omission to refer to the inci- 
deat in.committing Magistrate’s Court thoigh be 
might have veluntarily -placed. the information before 
the -Mazistrate. SANKAPPA SHETTY, In re 
o. f ; Mad. 352 
——— First information report—Person not named 
in — Action against, if can be taken. - Le 
An action need not be ecnfined to persons named in 
the firstinformation or charge} with taking a direct 
part in an occurrence. -N. L., CARRICK t. EMPEROR 
eae : . Pat, 94 
-__—_~—_First information repcrt—Report of Police. 
Sub Inspector to his superior. that certain persons 
were going to commit dacoity—Source of informa- 
tion. 7 disclosed—Whether can be treated as first 
information. | 4 
| The report made by the Police Sub-lnspector to his: 
superiors that certain suspected , persons were going to 
commit dacoity cannot be used asa sort of first jin- 
formation, if theSub-Inspector has not in his report 
disclosed the source of his information,and the mere. 
fact that he says that somebody told him that. certain, 
persons were going to commit a dacoity is no evidence. 
at all against those persons. If the Sub-Inspector of 
Police wanted to prove as against the accused the in-. 
-formation which he had received, he would ba-bound. 
to give evidence as to the source of his information, 
and to call his informant. Brram SINGH SARDAR v. 
FMPEROR ; is mai Bom. 122 
——- -~ - Identification—Value of. ; 
It isnot illogical to say: that the evidence of identi- 
fication by itself might be unreliable but that, when 
substantial evidence is added to it, the identification. 
evidence assumes a totally ‘different aspect, When 
therefore a manis identified as being one of three 
personsengaged in a murder and when that person. 
states that a jewel, produced by him from a hiding, 
place came to his share, it is reasonable t> hold that - 
he was concerned in the murder in the absence of. 
any explanition. KATTAMEEDI CHENNA REDDI,, In re 
: i ', Mad. 527 
——-—-— Jiris `irtion—Magistrate cannot try Sessions 
case by leaving out more serious charges and con- 
fining chargesto minor ones—Magistrate held could, 
not ir. case by framing charge under ss. 147,. 
and 325 read with s. 149, Penal Code (Act XLV of - 
1860). i na 
Where a number of accused persons participate in- 
rioting in the course of which grievous hurt and death 
are caused to some persons, it is not open -to' the. 
Magistrate to bring the case within his jurisdiction by 
eharging the accused with offences under 8g. 147 and 
325 read with s. 149, I. P. C. The fact that the aç- 
cused charged with causing death is absconding is no 
ground for notframing charges against the accused. 
under s, 302,.1. P. O., or at least s. 304 read with s.. 
149. A case exclusively triable by a Court of Session 
cannot be brought within the jurisdiction. of a: Magia: . 
trate by leaving out the more serious charges and 


‘ 
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e . 
confining the trial tfminor charges,e RAMLAKHAN DHOBI 
ev. RACHHEYA Kanwar Pat. 660 
——— Revision -Error of .law resulting in sey- 
` tence of six months—Interference. ` : 
Where thèçe has been, a ‘clear error in law result- 
“ing in a sentence ofsix months’ yigorous fn prisonment 
upon the applicant, the Highe Court should iaterfere in 
ravision, Bratro MURID JAGIRANIv. EMPEROR 
: i ae Sind 759 
——-— Sentence—Murder—Y outh by it 
for® not passing death sentence. oe | 
Yoath by itgelf isncta reason why the Court should 
e evade: its “duty of sentencing® the accused ty death 
ezpecially in the case efa cruel murler. KATTAMEÈDI 
Cuenna REDDI, In re | A Mad. 527 
__-—_— Sentence—kevision—Altering finding bit 
* maintaining sentence—Powers of Court. < 
A Courtof Revision has the power of the Court of 
o> © Appeal to “alter the finding maintaining the Sentences 
or with or without altering the finding, reduce the 
sentence’, and, therefore, to piss sentences under ss, 
143 and 144 ina case, while setting aside the con- 
victions under ss. 295@nd 379, proviled the senterces 
do not exceed those passed by the lower Appellate 
e Court. BECHAN JHA V EMPEROR Pat. 476 
i Trial by jury — Charge—Evidence against 
~ each accused should be summarized. | 
The Judge should conclude his charge with a sum- 
mary of the evidence against each accused? so that 
the jury should be quite clear in their minds what 
evidence there was against each of them, though 
there is no fixed ‘rule that a Judge should summarise 
separately the evidence against each accused : 
eld, however, on facts that such a slight mis- 
direction, did not prejudice the accused, specially 
when hetimself had confessed about having com- 
mitted the theft andthe stolen goods were in conse- 
sequence recovered from him. SuBBARAYA AYYAR vV. 
EMPEROE Mad, 857 


——-—— Trial by jury -Unaninous opinion of Judge ` 


and assessors as to credibility of witneas—High 

‘Court is reluctant to differ. 

TheHigh Court always differs with reluctance from 
the unanimous opinion of the trial Judge and the asses- 
gors as to the credibility of witnesses. BIRAM SARDAR 
v: EMPEROR Bom. 122 
Crown Grants Act (XV of 1895), s. 3— 

Enfranchisement of inath-—Burden of proof. 

Whether or not a particular inam estate has been 
enfranchised is a question of fact in each casg, the 
barden of proving which rests on the party who asserts 

6 it. Surinam v. Banya Bar | Nag. 454 
Custom - Proof of—Wajib-ul-arz —Wajib-ul-araiz 
furnishing clearand definite evidence of certain 
custom—Discrepancies on other points of custom— 

If can be rejected. 

Where a wajib-ul-araiz furnish clear and definite 
evidence of a particul .r custom, they cannct be re ected 
as unreliable because they are discrepant on other points 
of custom as the difierences in the record of these 
customs must be attributed to the idiosyncracies of the 
recording officials, Harun RASHID v. Kaniz FATIMA 

z Oudh 394 
Custom (Punjab)—Non-ancestral property—Gift 

by widow with consent of nest reversioner—Re- 

moter collaterals, if can challenge it—Qucstion of 

- justification. 

When the alienation of non-arcestral property by a 
widow is by way of gift with the consent of the next 
reversioner only, andis rot made for charitable or 
teligisus purposes, no question of ‘justification grises, 
so thatthe consent c£nnot be treated as intended for 
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evidence of justification. The consent of the next re-- 
versioner given in such circumstances-should be re- 
garded as intended to operate asa.tfansier by, the; 
r@versioner following on a surrender by .the. widow. 
“Consequently, the remoter collaterals of the widow's 
husband cannot contest the gift. Sunparv. TABO | 
h Lak.. 310 
Custom (U. P.)—Haq-i-chaharum—Custom ` td re- 
cover haq-i chpharum, extends also to’ cases of auc- , 
tion sales of houses. : $ 
The cistom entitling a zumindar to :racover one“ 
fourth of the sale rrice as hag ichaharum in the case. 
of sales of houses is n't limited to a private sale alope 
but extends to a case of auction sale also, RADHEY 
SHIAM v, NAZIR Husain ‘ “All, 705 
—— Hagq-i-chaharum—Right can be 
“against vendee. : : 
The right to hag-i-ehaharum can be enforced against g 


enforced 


the vendee. RADHEY SHIAM v. Nazir HUSAIN 
: : . All, 7057, 
Deed—Construction—Rule of -Part, when to be 

rejected—Intention—Duty of Court. °. 


Per Krishnaswamy Ayyangar, J.—In construction 
of a deed the question is obviously one of ixfention to 
be deduced or inferred from a consideration of the 
entire deed, bringing into action every part of it and 
rejecting none, unless the expressions are contradictory: 
and incapable of being reconciled, or. there is a re- 
pugnancy which calle for the rejection of one part in 
order to more effectually to carry into effect the real 
intention of the parties gatherable from the part. re- 
tained. Rejection should be the last resort, after every ` 
means to reconcile are exhausted. The Court should 
rather lean towards a construction which would give a 
meaning and effect toevery ons of the clauses in a 
deed than towards one which would result ina nulli- 
fication of anyone or more of them in the end.” CHELI- 
XANI Konparya Rao v. UPPALAPATI NAGANNA 

Mad. 4°70 F B 
——_—Consiruction—Value of case law. 

In a matter turning on the construction of a doeu- 
ment cases are not very helpful except to clear one's 
mind as tothe essence of the transaction which the 
agreement is said to effect. Dav BHAIROPRASAD V. 
JUGALPRASAD Nag. 761 

Construction —Zarepeshgi lease and usufruc- 
tuary mortgage — Distinction — Transaction held 
lease and hypothzcation clause did not‘ change its 
character. | 

.Both in the case of a zarepeshgi lease and in the 
case of a usufructuary~ mortgage the person in whose 
favour the document is executed is entitled to posses- 
sion. Similarly, in both cases there is an advance of 
money to the executants of the deed. But in the case 
of a usufructuary mortgage, there is a statutory liability 
for accounting cast upon the mortgagee bys. 76 (g) 
T. P. Act. Inthecase ofa zarepeshgi lease however 
normally there is no such liability on ‘the lessee, 
Further, in the casa ofa zarepeshgi lease pure and 
simple the lessee is not given any security for the 
amount advanced by him. Whereas in the case of a 
usufructuary mortgage there is a transfer of interest in 
the property mortgaged in favour of the mortgagee. It 
is clear from the provisions of s. 105, T. P. Act, that 
in the case of a lease there isa more transfer of a 
right to enjoy the property leased, and no interest in the 
same is transferred in favour of the lessee. ._ Again, in 
the case of a leass there is no right of redemption vested 
in thelessor, whereas sucha right exists in the case 
of a mortgage: 

Held, on constraction that the transaction was a 
lease and the hypothecation clause did not alter the 
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character of the transaction. B. RAMMAN LAL v. RAGHU- 
NATH SHANKER All. 34% 
Dekkhan Agriculturists’ Relief Act (XVII « 
` of 1879), S. 10-A—Privilege of agriculiurist sis 
personal—Mere initiation into ways of husbandry 
15 got enough. 
The privilege of an agriculturist is not herecitablo but 
«personal, Nor can that privilege be acq&ired by birth. 

In order to claim the status of an agriculturist a per- 
son must prove that he is ordinarily engaged personal- 
ly in agricultural labour, that is, he is regularly and 
habitually cultivating his fields Mere initiation into 
the ways of husbandry is not enough. GANGADHAR 
KASHINATH SAKHARE “v, DATTATRAYA VIsHAYANATH 
SULAKHE Bom. 602 
- S. 10~-A—Suit for redemption—Plaintiff 
e must show that he is agriculturist and not merely 

that his predecessor was agrviculturist at time of 

transaction. ` : ; 

In a suit for-redemption, in order to rely on s. 10-A, 
Dekkhan eAgri--Relief Act, the plaintiff must show that 
he was an gericulturist and not“ merely that his pre- 
decessor was an agriculturist at the date of the trans- 
action. 

The proper time when the jurisdiction to inquire into 
the real nature of the transaction can be assumed by 
the Court for the purpose of s. 10-A is when the Court 
is requested to -exercise that jurisdiction. That request 
is contained in the plaint when disclosing the essential 
cause of action, upon the averment that the plaintiff fs 
an agriculturist and a party tothe suit. Therefore, if 
the plaintiff invokes the Court’s jurisdiction under 
8. 10-A, he must be an agriculturist within the mean- 
ing ofs. 2, Dekkhan Agri. Relief Act, at the date 
when the plaint is instituted. GANGADHAR KASHINATH 
SAKHARE v, DATTATRAYA VISHAVANATH SULAKHE 

ee Bom. 602 

Dissolution of Muslim Marriages Act 
. (VIII of 1939), s. 2 (il) —Failure to maintain 
wife, whether should be wilful—Cause of failure 

is immaterial for divorce, ° i 

There is nothing in the wording of cl. (2) of s. 2, 
Dissolution of Muslim Marriages Act to suggest that 
the failure to maintain wife must be wilful. It is 
absolutely, immaterial whether thé failure to maintain 
is due to poverty, failing health, loss cf work or to any 
other.cause whatsoever. Divorce can be granted on 
grounds which do not recessarily involve any delibe- 
rate default on the part of the husband. Manao Kuan 
v. MULKHAN Bano Lah. 567 
————S. 2 (11) —S. 2 Gi), if can be applied resircs- 

pectively, p Ua : 6 

Scction 2 (iz) must be taken as intended to apply 
with retrospective effect. When an Act is intended to 
provide a remedy for what is considered to be an- exis- 
ting unsatisfactory - state of affairs, the intention ‘is 
clearly that the remedy should be applied even though 
this may involve giving retrospective effect to some of 
its provisions. MANAK KHAN v. NULKHAN BANO 





Lah. 587 

Dower. See Muhammadan Law . 588 
Dying declaration. See Evidence Act, 1872, 
s. 32(1 < 186 


Easemtnt— Interference ‘of —Right of 
Principles ¢bplicable. 

-The consideratiuns which may apply when the in- 
terference complained of has reference to the access of 
light and air or to support from adioining-land may 
not apply when the interference has reference to the use 
of a way over another’s land. CHINATALAPAT! VENKATA-’ 
NARASIMHARAJU V. SURISETTI RAMASWAMI 

E : ‘+. Mad. 130 F B- 


way— 
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wee .s of permirent Chrarcc:.r—Licnse, if ban be 

revoxed at option of jlicsnsor cum on epayme:t of 

compensation. | ; : : 

If the licensee acting upon tie permission granted, 
has executed a work of a permanent character, aud has 
incaried expenses, in its execution itis not open to the 
licensor to repke the license at his option and resume 
tLe land even On offer of compensation. This rule Being 
ia consonance with equity, justice and ggpd conscience 
should be given effect to im provinces-like the Punjab, 
where the Kasemeuts Act is not ingforce. JAGAT SINGH 
v. District BOARD, AMRITSAR Lah. 518 


*___ Right of way—Use of, by person for less than 
| prescriptiv, period—Ij can sueto prevent stranger 
~ rom obstructing his way, z 

A person who has been using a particular way over 
land adjoining his, but for less than the prescriptive 
period, cannot maintain an action to prevent a stranger 

from obstructing him using the way. An action can 
only be maintained if the obstrucfion to user will have 
the effect of substantially depriving a person of the en- 
joyment of his property. CHINATALAPATI VENKATANARA- 
SIMHARAJU V. SURISETTI Ramaswami Mad. 1830F B 


Electricity Act (IX of 1910), ss..2 (n), 37— 
Definiigon of ‘works’ in s. 2(n) not exhaustiv: — 
“Works,” meaning of explained. 

The definition of ‘works’ in s. 2 (n), Electricity 
Act, isnot exhaustive. Nevertheless, a reference to 
other provisions in the Act indicates that when thé 
expression ‘‘works’’ is used it usually means works 
connected with the supply of energy, and not lighting 
installations. EMPEROR v. RAGHUNATH RANMACHANDRA 
KARLEKAR Bom, 554 


—— S. 37—Rules under — Electricity Rules 1937 

—O ffer.ce between March 27, 1937 and: March 22, 
1938—Neither r. 40-A of: Rules of 1922, nor its 
corresponding r. 48 of the Rules of 1937, held 
applied —S. 24, General Claus:s Act(X° of 1897), 
held not applicatle to Rules. ea : 
The Electricity Rules, 1937, were made applicable in 
supersession of the Electricity Rules 1922, on March 27 
1937, The Electricity Rules of 1937, came into force 
on March 22, 1938. The accused was charged under 
T. 40-A of the Electricity Rules, 1922, foran offence 
committed between March 27, 1937 and March 22, 1938: 
_ Held,*that neither r. 40-A of the kules of 1929 nor 
its corresponding provision r, 48 of the hules of 1937, 





Held, further that s. 24, Genera] Clauses ‘Act, could 
not be invoked to apply r, 40-A of: Rules of 1922 to 
the offence as that section did not apply to rules framed 
under the Act. EMPEROR v. RAGHUNATH RAMOHANDRA 
KARLEKAR. ` “Bem. 554 
——— 5. 37—S, 37, rul:s under ~ Electricity Rules, 


1922, r. 40-A (1) Provis»— Notification (No. 640-27: 
IT) issued by Bombay Government on November 


15,1934, under—Words “works” and “their OW Ny 
works,” meaning of—Installation works carried 
out by exempted electric company on other's’ pre- 


mises at its own expense remaining its own prop-- 
erty—Whether fall within ` notification Accused 
being exempt from operation ofr: 40-A cannol bi 
convicted under r. 46, Electricity Rules, 1932. 4 
The word “works” in the Bom. Govt. Notification 
(No. 640-27-II) issued on November 15, 1931, refers'to 
installation works andenot to: works connected merely 
with th@supply of energy and the words “their own’ 
works” in the same notification mean works ~ carried’ 
out bythe exempted bodies themselves or perhaps’ 
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works bélonging: to them ~ and not. merely the-avorks 
carried out by them. on their own premises. Henge the 
installation works which are carried out by exempted 
electric sufply company onother’s premises but at 
its own expense and which remain its own property 
fall within’the notification and are, therefore, exempt, 
The accused thus being exempt from the operation of 


r. 40-A by reason of the notification can be convict- 
ed under r. 46, Electricity Rules, 19327 EMPEROR v. 
RAGHUNATH RAMOHANDRA KARLEKAR Bom. 554 
-—-—-— P. 


O-A (1) Proviso. See Electricity 
© Act, 1910, s. 37 f 554 
Estoppel. 


See Evidence Act, 1872, ss. 21, 116 ` 164 
See Income-tax -~ : 464 
———— See Landlord and 'tonañt ' - < 428 


——-—— Consent decree creates estoppel. ` we 
In the case of a consent decres the parties themselv 
deside the-issues in dispute between them in the litiga- 
tion in which that decree is made and they are estopped 
from subsequently challenging the decision at ‘which 
they arrived. JAGDISH CHANDRA Deo DHABAL DEB v. 
BisEswar LAL AGARWALLA: Pat, 428 

— Lstoppel by record — Essentials. 

-+ It is not any and every expression of opinion in a 
judgment which gives rise to - the estoppel, nor can 
the actual decision be carried further thang the cir- 
cumstances warrant. In England the decision must 
be a final one: the matter must have been, distirotly 
put in issue ; and then only the precise point which was 
so putin issue and solemnly found. against a party 
is deemed tohave been finally decided for the pur- 
poses of this rule; and this is so in India as. well under 
s. 11, Civil P. CO, Guast Ram ù. Kunpansal Nag. 864 
Evidence. See Oriminal trial 122, 332, 527 
Evidence (Act I of 1872), s. 8. See Criminal 
1 Procedure Code, 1898, e. 162 +s) 
o——— 85., 8, 25—Self-exculpatory report made 

by accused to Police—Adinissibility. : 

. A report made tothe Police by the accused which 
is of a self exculpatory ndture should ‘not be excluded 
‘under s. 25, Evi, Act, as-being ofa nature of confes- 
sion made to the Police Officer. KING-EMPEROR v. 
BHAGI. < = Oudh 286 





——-—— Se 
one suit—Whether binding on him in other suit. 

_ .A.party.is not bound by an admission in his plead- 

ing except for the purposes.of the-suit in which the 

pleading is delivered. It frequently happens that a 

party is prepared ina particular suit to deal with the 


case on a leave ground and to makean admission, ` 


but that admission is not binding in any other suit, 
and certainly not for all time. Ramasar SHRINIWAS 
NADGIR v, GOVERNMENT OF BOMBAY Bom, 431 
-~ S. 2i—Estoppel—Wroug admission made 
. iningorance of legal rights—Binding effect. - 
Wrong admissions made in.ignorance_ of legal rights 
have no binding effect. Munra ù. MANOHAR Lan 





: Oudh 164 
——— S. 25. See IWwidence Act, 1872, 5.8 236 
e——-— sS. 27—Confession leading to discovery is 


admissible. 
` Confession before Police leading to discovery of 
‘articles which are the subject of theft is clearly 
admissible under s, 27 of the Evi. Act. SUBBARAYA 
AYYARU, EMPEROR Mad, 857 
——— S. 27—Duty of Police in recording state- 

ment of accused—Statement leading to discovery. 

The duty of the Police, if they, desire to record a 
statement of the accused is to record it as gives and to 
leave it to the Court to decide what evidence is ad- 
missible. : ` 


- 
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e fact ia discovered 


21—Admission by- party in pleading in- 


ethe value to be attached to it. 
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_ It is the first statement of the aczused to whomso- 
ever made, that leadsto the discovery of the fact, if a 
KATTAMEEDI CHENNA REDDI, Iņ 
; . ‘Mad. 527 
— S. 27S. 27, if affected by s. 162, Criminal 
Procedure Code (Act V of 1898). `. 
Section 27, Evi. Act, is not affected by s.° 162, 
Criminal P. G@. being saved by s. 1 (2%, Criminal P. 
C. BIRAM SARDAR v. EMPEROR _ Bom. 122 
s. 32 (1)—Dying deslaration—Assailant 
not recognized—Possibility of naming suspected 
rerson as assailant should-not be ignored by Cogrt. 
—Dying declaration, whencan be acted upon, for 
` conviciing accused without corroboration—Duty of 
Court in this respect. A, 
Although it is improbable that aman who has been 
stabbed and kas been able tə recognize his assailant 
would omit to name the actual assailant and instead 
give the name of some other person in his dying dec- 
laration yet in cases where the assailant has not 
been recognized the Court must not ignore ghe possi- 
ble temptation that there may be if onè has grounds 
fcr suspecting any person, to name that” person as 
having been actually and possitively idéntified. The 
danger: of this kird of wrong identification has to be 
borne in mind in dealing with what are called dying. 
declarations. There is no absolute rule that a dying 
declaration should not be acted on for the purpose of 
convicting an accused person even if uncorroborated, 
provided, that the Court is fully. satisfied that -it is 
true. But befcre so acting on it the Court will, . apply: 
to it every test of its genuineness and good faith 
which it is possible in the circumstancesof the case 
‘to apyly.’ MOHAMMAD ARIF V. EMPEROR Pat. 186 
——— S. 32 (1) —Prosecution attempting to. im- 
“prove and develop evidence at successive stages— 
Special caution is necessary in dealing with dying 
` delearation. b; 
Where thé prosecution -evidence shows that there 
are signs of:attempt to improve and develop it at suc- 
cessive stages special caution isneeded. also in dealing 
with a dying declaration, MOHAMMAD ARIF v. Em- 
PEROR 


re, 











to it. : : As 
.. When there is serious room for doubt as to whe- 
ther the contents of the dying statement include matter 
suggested to the deceased by the outsiders, this is a 
circumstance which canrot be ignored in ‘estimating 
MOHAMMAD ARIF v, 
EMPEROR oot Pat. 186 
—-_— S. 32 (5) —Entry by father in his -pocket 
book regarding birth of his.son proved to be in his 
handwriting—Fact that they saw his handwriting: 
long ago whether shakes value of their evidence. 
Where entry by father in hie pocket book regarding 
the births of his various sons which is relevant under 
the provisions of s. 32 (5) is proved to bein his hand- 
writing by witnesses acquainted with his handwriting 
in their official capacity, the fact that itisvery long 
time since any of them saw his handwriting would 
not shake the value of the evidence which they have 
given, B. KALA RAM, BHAG SINGH ve, FAZAL BARI 
Kuan . Pesh. 824 
——_—— S. 35— Entry in school register 
age, admissibility of. í ; 
There is a presumption that when the boy is _admit- 
ted into the schow he was accompanied by some close 
relative of his who must have bæn aware of his age, 
The entry regarding the age ofthe boy in the school 


regarding 


` 
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register is, therefore, admissible. B. Kata RAM & 
BHAG SINGH v. FAZAL BARI KHAN Pesh. 824 
s. 65—Debtor’s application to Debt Coney 
liation Board, whether admission of liability with- » 
in s. 65 (b). 





The statement contained in the debtor's application to 
the Debt Conciliation Board cannot be regarded as an 
admission within the meaning ofs. 65, Evi. Act. It is 
a statement, Under s. 6 of the Debt Gonciliation Act 
the statement is not to be deemed a statement of the 
amount admittedly due but of the amount claimed. 
The debtor is inno sense promising to pay this amount 
othe contrary he is applying to a Debt Conciliation 
Board with a view to having his liability cat down, 
and it cannot be inferred that there is any promise to 
ay anything or any admission of liability for anything. 
tinei v. NARAYAN ; Nag. 120 
s. 90—Original document lost- Copy ad- 
mitted as secondary evidence under s. 65—Pre- 
sumption under s, 90 as to genuineness of original 
document, if can be drawn. 

Where the original document having been lost its 
copy is admitted under s. 65 of the Evi. Act as 
sécondary evidence of the original, the only presump- 
tion that can be drawn under s 90i3 that it is a cor- 
rect copy of the original document, but whether the 
original document was a genuine document is a ques- 
tion which is capable of proof and it is not permissible 
to invoke the assistance of s...90 of the Evi. Act, to 
prove the genuineness of the original by the production 
of-the certified copy. AMJAD HUSAIN v. RaisuNnasa 

Oudh 855 
__--__- 8. 92. See Civil Procedure Code, 1908, 

O. XXI, r. 2 -= 1FB 

> 5, 92—Fgpression “between the parties to 

“any such instrument,” whether applies to quese ` 

tions raised between parties on the. one side only 

òf deed regarding their relations to each other 
under contract. : 

The words “between the parties to any such in- 
strument” as used in s. 92, Evi. Act refer to the par- 
ties) who on the one side and the other came 
together to make the contract or disposition of prop- 
erty, and would not apply to questions raised be- 
tween the parties on the one side only of a deed re- 
garding their relations to each other under the con- 
tract. LAKSHMANA SAHU v., M. SIMACHALA PATRA 

Pat. 789 

s. 92 — Property purchased jointly in 

` name of two persons—Jsvidence by one showing 

that he paid the whole consideration and that 

- other’s name was entered to enable him to pre- 

sent the deed for registration, admissibiliy 
of. 

Were a certain property is purchased in the joint 
names of two persons, evidence by one of them showing 
that he paid the whole consideration of the purchase 
and the other’s name was menticned in the deed as a 
joint purchaser marely in order that he should be able 
to present the document for registration is clearly in- 
admissible under s. 92, Evi. Act, Ma Ave Tin v. Daw 
THANT ` Rang. 313 
———— S. 104, See Oudh Rent Act, (XXIL of 

1886), s. 151 437 








—_-@ ss. 101, 114— AN evidence on record— e 


Onus isg%material. 
It is academic to argue the question of burden of 


` proof at a stage when all the evidence is on record. 


Cuan WAN HONG Tana v, A. K. A.C. T. V. CHETTIAR 


Rang. 2'70 
————— S, 106. See Oudh Rent Act, 1886, s, 151 
` ; 737 
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documentary evidence, withholdin 

oten. 

Even if the burden to prove something does not lie 
01a party, the Court caa draw an adverbe inference 
if such party having *impgrtant documentary evidence 
in his possession throwing light on the fact ‘with- 


g u%—Presump 





holds it from Court. Cuan Wan Hone Tana v. A.K. 
AGT. Verran H Rang: 270 
— S. P14 (d)—Presumption—Court ofe fact 


cannot be compelled to raise 
of any party. e 
The presumption mentioned ing, 114 (d), Evi. Act is 
a permissive presumption. A Court of fact cannot be 
compelled to raise the presumption mentioned in that 
section in favour of either party. JAGDISH CHANDRA 
Deo DHABAL DEB v. BISESWAR LAL AGARWALLA 
E Pat.428 
s. 116—S. 116, scope and application— 
Term of tenancy expiring — Section does not 
apply. ' 
Section 116 of the Evi. Act confines the operation 
of the doctrine of estoppel against a tenant during the 
continuance cf the tenancy. [his section has no ap- 
plication where the term of the tenancy has already 
expired. MUNIA v. MANOHAR LAL Oudh 161 
Execution—Ghatwali tenure — Judgment-debtor 
ghatwal of ghatwali governed by Bengal Regulation 
XXIX of 1814—Surplus profits are available for 
satisfaction of decree—What would be surplus 
profits is to be determined by Court executing decree 
—Consideration in determining surplus profits 
—Allowance to be paid to judgment-debtor for his 
maintenance and other ‘expenses—Tenure under 
attachment of government for their dues — Re- 
ceiver appointed—Commissioner fixing allowances 
to be paid to ghatwal—Government dues satisfied 
—Surplus profits under attachment by Civil Court 
—Allowances fixed by Commissioner are not binding 
on Civil Court. i 
Where the judgment-debtor is a ghatwal in the 
Santal Parganas whose ghatwali tenure is governed by 
Ben. legulatios XXIX of 1814 and is inalienable the 
surplus profits of such ghatwali tenure which may be 
left “after the payment of Govt, revenue, the wages of 
the chowkidars employed by the ghatwal and other 
like charges” are available for the satisfaction of 
decrees obtained a2zainst the ghatwal. 
The question of what would be the surplus profits 
available to the decree-holders of the ghatwal must 
be determined by the Court executing the ‘decree. 


presumpjion in favour 





_ Whatever is left to the ghatwal out of the income of 


his tenure “after the payment of Govt. revenue, the 


_wages of the chowkidar’s employed by the ghatwal 


and other like charges” is his personal property and 
as such liable to be seized and appropriated by the 
decree-holder, The ghatwal’s maintenance allowance and 
other personal expenses do not come within the expres- 
sion “other like charges*’. The Court, however, execut- 
ing the decree must make provision for the maintenance 
and other necessary expense’ of the ghatwal judgment- 
debtor. His maintenance allowance cannot be regarded 
as‘salary to be fixed by the executive authorities, 
Where the surplus profits are under attachment by the 
Civil Court, it is that Court which has to determine 
the amount of surplus profits available to the decree- 
holder and for that purpose to fix the allowance to be 
paid to the judgment-debtor for his maintenance and 
other expenses. The Receiver in possession of the 
judgment-debtor’s,estate is under the control and 
supeevision of the executing Coust and must, therefore 
prepare the budget with the sanction of that Court. 


e 
S.114—Purty in possession of important . 


xlii’ . . 


Execution—concld, è 
e e e 
e . Where the profits of the ghatwali tenure wero attach- 
ed .by thb- Govt. for the recovery of their dues an 
a Recéiver was appointed for the satisfaction of those 
dues and.after the satisfaction of the Govt. dues the 
surplus profits are under attachment bf the Civil 
Court, the gllowance to be paid f the ghatwal fixed 
by- the Commissioner of the Division at that time are not 
subsequently bindiag on tke Civil Cou which can 
reduce the allowance according to the ki aka kan 
HARIMSHORE PRASAD SINHA v. LOKNATH PRASAD 
DHANDHANIA Lo Pat. 234 
Execution sale—Nullitye_ Declaration as to, 
Sought by party—Qnus is upon him—Nature of 
proof required. 
. When a party seeks a declaration that an executich 
sale is a nullity itis necessary for him to prove the 
circumstances which would nullify the sale It is not 


a» Sufficient for him to show only that the sale was not 


held- on the first day of the month of sales or on the 
actual date fixed in the sale proclamation but also to 
show that the monthly sales had come to an end before 
the sale was actually hgld. SASHINATH CHOUDHURY v. 
UGRANARAIN CHAUDHURY Pat. 219 
Federal Court—I eave by, to appeal to Privy 

Council when granted. See Government of India 
~- Act, 1935, s. 208 (b) F C 225, 246 
First Information report. See Criminal trial 

` ; 94 
Foreign Judgment—£ffect—Creditor's option to 

bring action in domestic tribunal on foreign judg- 

ment—Nottfication under s. 44, Civil Procedure 

Code (Act V of 1908, whether alters character of 

foreign judgment. 

It is a well-established principle of Private Inter- 
national Law that a foreign ‘judgment only creates a 
new obligation to pay but does ‘not extinguish the 
original cause of action for the debt. A foreign judg- 
ment involves no merger-of the original cause of action 
especially when it has been declared to bs a nullity 
by a competent British Indian Court. The creditor 
thereunder has the option of bringing an action in a 
domestic tribunal on the foreign judgment which he 
has recovered or of bringing in a domestic tribunal a 
suit upon the original cause of action. It does not 
matter. whether the procedure for enforcing’ a ‘foreign 
judgment is by a suit or by an application in the form 
of execution .The mere fact that by reason of the 
notification issued by the Governor-General. in Council 
under s. 44, Civil P. C., the plaintiff had the right to 
enforce the foreign judgment by an application for 
execution would not alter the legal character of the 
foreign judgment. In law it would still be regarded 
as. only: creating an independent obligation on the 
judgment-debtor to pay the sum adjudged without in- 
volving a merger of the original cause of action. 
NILRATAN MUKHOPADHYA v. Cooon BEHAR Loan OFFICE 

TD. . > < Cal. 746 
—-— Foreign judgment obtained against some 

joint promissors or contractors—Suit on original 
-cause of action, if can bg maintained against rest in 

domestic tribunal. 

Where the first judgment pronounced against seme 
of several joint promisors or coutractors is a judgment 
not of a domestic Court but ofa foreign “Court, the 
original cause of action still subsists and a second® 
suit based on it can still be filed ina domestic tribu- 
nal. The promisee who has the Tight to sue on the 
original cause of action both in the foreign Court and 
in.the domestic Court may insuch a case sue those 
promisorg who are residents or subgects of the foreign 

tate in the foreign Court and so get against them an 
effective judgment in that Court and may also sue 
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Foreign Judgment—concld. 
the others who are resilents or subjects of British 


India in a British Indian Court on the original cause 
o$ action and so get an effective judgment against 


‘them. NILRATAN MUKHOPADHYA v. COOCH BEHAR LOAN 
Orfice Lrp, | - ` Cal. 746 
General Clauses Act (X of 1897), s. 24. 

See Electricity Act, 1910, s. 37 - J54 
Ghatwali tenure. See Exection 234 
Gift. See Mufammadan Law 77,87 
Government of India Act, 1935, (25 & 26 


Geo. V, Ch. 42), s. 65—Government Trading 
Taxation Act (III of 1926), is intra’ vires the Gg“ 
vernment of India. 

A taxon income accruing or arising or received in 
British India by a person resident outside British India 
is legislation relating to something, 4. e., certain income, 
in British India, and therefore, it falis #ithin the very 
wide and general words of s. 65, Govt. of India Aét. 
Therefore the Govt. Trading Taxation Act of 1926 is 
inira vires the Govt: of India. Inre Patrata State 
Bank Bom. 712 
= Se 107. See Government of India Act, 

1935 (25 & 26 Geo. V, Ch. 42), 5 219 ` @M3EFB 
———— S. 107 —Under s. 107, Statute iè to be pre- 
` sumed legal. 

Under s. 107, Govt. of India Act there is a pre- 
sumption in favour of the legality of a statute and the 
Oourts should not/declare an Act inconsistent or alta 
vires unless the:repugnancy to the constitution is clear 
and beyond doubt. Mren Rasv. ALLAH RAKHIA 





Lak, 443 FB 
——— 8.108 (2). See Bihar Agricultural In- 
come Tax Act, 1938 ° 663SB 


208 (b)- Leav: to appeal tò Privy 
Council—Grounds—General impcrtance of cases— 
Decision dealing with decrees whose number is 
limited - No leave can be granted, : 4 
The Federal Court will not be Cisposed to grant leave 


to appeal to the Privy Council save in cases of real 
importance, cases which are likely to affect a large 


-number of interest therealter or cases in which difficult’ 


questions of law are involved. Where a decision deals 
with appeals whose number is limited ard, cannot be 
added to, no leave can be granted ta appeal against it. 
A. L. S. P. P. L. SUBRAHMANYAM CHETTIAR v. Mur- 
TUSWAMI GOUNDAN FC 225 
—-— 8. 208 (b)—Leaveto appeal. to Privy 
Council—Grounds—Question must te of importance 
and really a substantial one— Question of inter- 
pretation of s. 292, Government of India Act as to 
whether it deprives Legislatures of power to legis- 
late retrospectively, is not a substantial question, 
“When dealing with an application for leavé to appeal 
to Privy Council the Federal Court must be _ satisfied 
that the matter is one of importance and that there is 
really a substantial question to be determined. On the 
question whether s. 292 of the Corstitution Act can be 
interpreted as depriving Legislatures in India of the 
power to legislate with retrospective effect, there is 
no room for such serious doubt on the point as to 
justify Federal Court in holding that thatis a subs- 
tantial question on which leave to appeal to His 
Majesty in Council is to be granted. 

Where it cannot be said that any decision go be 
obtained from their Lordships of the Privg Council, if 
the appeal should be permitted to go to thefh, is likely 
to have a material bearing upon future litigation thére 
is no question of general public importance justifying 
the leave. ATIQA BEGAM v, UNITED PROVINOES 

é F C 246 
=— SS. 219, 107, Sch. VII, Provinejal 
List item No. 21—Act found intra vires of 





Vol. 194) 


Government of India Act—coneld. 


‘Provincial Legislature—Court, if can consider 

extent to which- provision barring Civil Court’s 

jurisdiction would derogate from powers of High, 
ourt. 

If the Act is intra vires of the Prowincial Legisla-. 
ture it is not for the Courts to consider the extent to 
whith the provision barricg the jurisdiction of the 
Civil Courts would derogate from the «powers of the 
High Court, Thisis a matter which is within the 
special competence of His Excellency the Governor 
under s. 17 (b), Instrument of Instructions. Mrau 
Ré! v. ALLAH RAKHIA Lah. 413 F B 
——— 8. 224 (1). See Criminal Procedure Code, 

1898, s. 439 248 
—— 8. 299. See Bihar Agricultural Income Tax 

Act, 1938 663 S B 
—-—Para. XVIII of Instrument of 

Instruction. See Bihar Agricultural Income 

Tax Act, 1938 i 663S B 
——— No. 7of List III, concurrent list. 

See Higdu Women’s Right to Property Act, 1937 

357 F C 
—-— Beh. VII, Pro. List Item No. 2i— 

Word “land” in item No. 21, includes trees stand- 

ing thereon. 

The expression “land?” in item No. 21 ofthe Pro- 
vincial Legislative List must be deemed to include 
trees standing on the land. Meem Ras v. ALLAH 
RAKHIA : Lah. 413 F B 
Government Trading Taxation Act (IAI 

of 1926). See Government of India Act, 1935, 

(25 & 26 Geo, V Ch. 42), s, 65 712 
—s. 2—Act, whether confined to 

carried onin British India. 

The Govt. Trading Taxation Act is not confined to 
business carried on in British India. The title, the 
Preamble and the operative partof s. 2 of the Act 
make it perfectly clear that it applies to ‘every case in 
which the Dominion Govt. is carrying on a business, 
and when that happens, the Dominion Govt. is liable 
to Indian income-tax as though it were a company. 
PATIALA STATE BANK, Inre Bom. 712 
-—— 8, 2—Investment by Patiala State Bank in 

Government of India securities—Income from it, 

if taxable. 

The income from the investment by the Patiala State 
Bank of part of its surplus funds ia the Govt. of 
India securities are profits from the business of the 
bank received in British India and as such taxable. 
PATIALA STATE Bank, Inre Bom. 712 
—- 8. 2 —Patiala State, if falls within “His 

Majesty's dominions.” e 

The Patiala State is a State under His Majesty’s pro- 
tection and therefore comes within the expression ‘His 
Majesty’s Dominions” inthe Govt. Trading Taxation 
Act. That Act is therefore applicable to Patiala State 
Bank rendering it liable t> taxation uider the Income 
Tax Act. PATIALA STATE BANK, In re Bom. 712 
———— S. 2— Property in British India taken over 

by Patiala State Bunk from its debtor, a subject of 

State in part satisfaction of loan—Incomz arising 

from it, if assessable—Act legislates only in res- 

pect of Dominion Government’s trading opera- 
tionse 

The propergy situated in British India taken over by 
the Patiala State Bank from its debtor, a subject of the 
Patiala State in part satisfaction of a loan advanced to 
him is not property occupied in British India for the 
purposes of its trade or business in British India within 
the meaning of s. 2, Govt. Trading Taxation Act, but 
all income alising from such property is liable to as- 
sessment by virtueof the provisions of the said Act. 





business 
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By enacting Govt. Trading Taxation Act, “1926, an” 


attempt was made not to legislate generally in respect 
of the public property of a Dominion Govt. byt.in res- 
ect of its trading operations only, - PATIALA STATE 

ANK, Inre e bom. 112 
Guardians and Wards Act (VIII of 1890), 
- $8.17, 25—Child of tender ygars—Custody of— 

Consideraons in the matter—Mother preferable 

to father. . | 

The paramount consideratfon in tha matter of a 
custody ofa minor of tender years is tH® interest of 
the child rather than the rights of the parents. Human 
nature is much the same all the world over, and if the 
mether isa suitable person totake charge of the child 
it is quite impossible to find an adequate substitute for 
her for the custody of a child of tender years, 
Hence in such a case the mother is preferable to the 
fathor. SARSAWATIBAI SHRIPAD VED v. SHRIPAD 
Vasangi VED Bom. 48 

S. 25 — Person interested in minor can apply 
to Court at any time for change of custody. 

Orders as to the custody of a child are always of a 
temporary nature. Those interested in the minor are 
at liberty to apply to the Court at any time for the 
change of the minor’s custody. SARSAWATIBAI SHRIPAD 
VED v. SHRIPAD VASANJI VED | Bom. 48 
Hiba-Bil-Ewaz. See Muhammadan Law 87 
Hindu Law—Adoption—Adoption of daughter 

not allowed. - 

Hindu Law does not permit adoption of a daughter. 
Guran Drrra Mat v. Ram RAKHI Lah, 742 
—_—__—__——. Widow—Consent of sapinda~—Bur- 

den is wpon widow to prove that consent was re- 

fused with improper motive. 

The Judge cannot assume thatthe sapinda had re- 
fused his consent to the adoption of the widow on the 
ground that his rights as a reversioner would come to 
an end if the widow adopted a son to her husband, 
which is an improper motive. The burden is on the 
widow to proveimproper motive. VAJJULA v. HANU- 
MANTHAVAJJULA GopaL KRISHNAMMA Mad. 845 
———  Widow— Madras School— Nearest 
sapindas improperly refusing consent—Consent of 
next nearest sapindas is necessary—All sapindas 


—— 


dead—There is no residuary power in widow to. 


adopt. 

Under the Mitakshara Law as interpretedin the 
Madra%Presidency the widow cannot adopt a son to 
her husband unless she has received authority from 
him or has received the consent of her husband’s 
‘sapindas. The consent of the sapinda is necessary in 
the absence of direct authority- from the husband. If 
the nearest sapindas improperly refuse their consent to 
an adoption the widow is, however, entitled to seek the 
consent of the next nearest sapindas. There is no 
residuary power in a widow to adopt when her hus- 
band's sapindas are all dead. VIJJULA v. HANUMAN- 
THAVAJJULA GOPAL KRISHNAMMA - Mad. 845 
_—_— Alienation—Alienation not binding on 

family as whole Mother ts no more bound than 

80ns. 

The mother is no more bound by an alienation which 
dces not bind the family as a whole than are the gons. 
KASHINATH VisuwanatH Jorv. Bapurao Nag. 189 
—_—__—___——. Alienation of family property— 

Only co-parceners alive at date of alienation can 

challenge it—After born co-parcener hasno such 
right. 

Obiter.—The righteé> challenge alienations of family 
roperfy is confined to the co-parceners alive at the 
ate of the alienation. Such aright is denied to a co- 

parcener who though born subsequent to the alienation 


e 
xliv : 


acquires ån. interest in the co-parcenary property before 
the dedth of the objecting or non-alienating co-parcerer8. 
VASIREDDI - BaLACHANDRASEKHARA VARAPRASAD 
BAHADUR v. MALLELA LAKSHMINARASIMHAN 
É a pr Mad. 707 
Alienation—Co-parcener—Father entitled 
to half share ongdate of mortgage byghim—Mort- 
-gagee’s right to execute decree agast father's 
share—After born son, if acquires Tight in pro- 
perty altengtsd by father. 
- Where at the date of the mertgage executed by the 
father, the father ig entitled to a half share in the 
joint family property that interest which is vested in 
him would pass to the mortgagee. The property whieh 
is effectively carried away from the family is only a 
half and the other half would still be the joint family 
property and it is onlyin that half and in the equity 
of redemption in the other half, the afterborn son 
would be entitled to participate with the other son. 
This is in strict consonance with the principles of 
Hindu Law that in g Mitakshara family a member 
acquires right by birth only-in the property which was 
then in existence and not in the property which has 
been effectively carried away from tne family. VASIREDDI 
‘BALACHANDRASEKHARA VARAPRASAD BAHADUR v. 
MALLELA LAKSHMINARASIMHAM Mad. TOT 
ee kee Member, if can own part dh family 
. property as his separate property. 

An individual member of a joint Hindu family can 
own separate property. The family can by agreement 
-break off a pece of its property- (whether tangible or 
a share) and hand it over to one of its members for 
him to have and tohold as his separate estate. They 
can do this just as effectually and completely as they 
could to acomplete outsider, aud yet remain joint, In 
any one of these ways it is possible for an individual 
member to acquire for himself as his own separate 





property a part of the family estate. KASHINATH 
VISHWANATH JOT v. BAPURAO Nag. 189 
— Nature of alienation in joint 


family. 

The real alionor according to orthodox Hindu ideas 
is the family and not the individual who puts his sig- 
-nature to the deed. KASHINATH VISHWANATH JOT v. 

| BAPURAO Nag. 189 
Ancestral property—Property inherit- 
ed from maternal grandmother, if ancestral. 

. Property inherited by two Hindu brothers frem their 
maternal grandmother is not ancestral property and 
the brothers get it as tenants-in-common and not as 
joint tenants. Moman Las v. Ram Dayan Oudh Gi 
——_——-Co-sharers—A dverse possession—Manager 

denying rights of co-owner—Possession of juntor 

member, whether enures for benefit of co-owner in 
repelling plea of adverse possession —Possession of 
one co-sharer, when adverse. 

Where after the partition a co-owner has chosen to 
mix his separate movable property with property held 
in co-ownership the burden lies-heavily upon him to 

rove that the immovable properties acquired after the 

tartition were acquired from his own separate „funds 
and not out of the iccome of the property held by him 
in co-cwnership. 
- Possession by one of the junior members of the joimt 
family is the possession of the manager of the family 
and can give manager’s co-owner no advantage when 
the manager or karta of the family denied, or in any 
case is not proved to have admitted that co-owner’s 
rights, ° 

Possession of a ce-owner in law is the possesion of 
his co-owners, It is not possible for him to put an 

-end to that possession by any secret intention in his 
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mind. Nothing short of ouster or something equivalent 
tg, ouster can bring about the result. It is not neces- 
esary to show that adverse pzssession was brought to 
thea knowledge of the person against whom it was 
claimed, It ig sufficient that the possession was 
adverse and without any att-mpt at concealment, so 
that the person against whom time was runniñg ought, 
if he exercised due vigilance, to have been aware of 
what was happening. Non-participation by one .of 
two co owners inthe possession and enjoyment of the: 
property belonging t) them as co-owners fur an exten- 
ded period, coupled with the absance of any claim. ¢r- 
denand for participation, may amount to ouster of: 
such co-owner; whether it does or not, depends upon 
the facts and circumstances cf each individual case.- 
If in the circumstances ofany particular case such 
non-participation and- absenca of demand cannot be 
interpreted by themselves ‘as exclusion or ouster, it 
is necessary for the party claiming title by adverse 
posse:sion to prove some further specific actor speci- 
tic acts of ouster. Such ouster must in its ature be 
an open assertion of a hostile title, such that actual or 
constructive knowledge thereof is clearly attributable 
to the party intended and sought to be excluded, 
Adverse possession will then start from the date of 
such act or acts. IKHEMOHAND DAYARAM v. DAYARAM 
JESSOMAL Sind 137 
Debts — Father—Son's liability—Gift ` by 
father'to son-Son, if absolved from liability to 
- Say father’s debts. . : - 
Under Hindu Law a son is under a pious obligation 
to pay his father’s debts unless they are tainted by 
illegality or immorality. A transfer of property to the 
son by means of a gift would not absolve the son from 
his liability to pay such debts. AYADH Ras SINGH v. 
MANGREY Š Oudh 600 
Manager— Necessity—Purchase . óf 
new lands and litigation are not prima facie family 
necessities. AG NG 
Prima facie, the purchase of new lands for ‘the 
family is not a family necessity, and certainly every 
litigation cannot be regarged as prima facie a neces. 
sity of the family, assuming in both cases -that 
borrowing alone could meet the alleged necessity, and 
the morey required could not be found from the surplus 
of the family income, NALLAPARREDDI ANNAPOORNAMMA 
v. PELLATI VEERARAGHAVA REDDI Mad. 569 
—dJoint family—Brothers having separate 
earnings building house for family—House, whe- 

- ther joint family property. n PA 
Where two brothers of a joint Hindu family -who 
ewere in service and had separate earnings built a house 
for the family, both thinking it to ba a family house 
without regard.t5 the amount contribata1 by each, thé 
house is joint family property and the brothers are not 
sharers in .it according to their contribution. MOHAN 
Lat v. Ram DAYAL . Oudh 61 
Brothers inservice living separately 














—Effect. - -= = 

Where two brothers are in service and hencé they 
have to be at the places where they are posted, their 
living separately-affords very little evidence of separa- 
tion. Moman Larv. Ram DAYAL Oudh 61 
__-____-___Brothers succeeding to striðhan pro- 

perty—They are tenants-in-common. 6 

Whore brothers succeed to the stridhan property of 
a woman, they take it as tenants-in-common and not 
as joint tenants. Munra v. Manowar Lau Oudh 161 
ee Business—Junior co-parcener par- 
ticipating in cOnduct of business—His personal lia- 
bility—Whether extends to antecedent transaction. 
The whole question whether.a co-parcener who takes 
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pnt in the coñduct of the family business is personally 
jable, and, if so, on what legal basis, is essentially one 


of fact depending for its decision upon the nature an? , 


extent of participation as disclosed by the evidence in 
the-particular case. IÉ- what” the junior member “is 
shown to have done in relation to the business is noth- 
ing fiore¢Lan what can reasonably be attributed tohis 
. interest in the business as a member pf the family, 
there will be nc legitimate inference that he intended: to 
undertake a greater liability as a partner in the busi- 
ness and consequently no question of personal liability 
cap arise. Onthe other hand, if the part taken by 
such member in‘the management cf*the business goes 
beyond -what can be sufficiently explained by the inter- 
est in it as an asset of the family, as for instance, 
when he joins in borrowing for the purpose of the 
business, it may afford ground for the conclusion that 
he has become a partner so as to be personally answer- 
able for all the debts incurred in the course of the 
business including those which he did not join in bor- 
rowing. e Without such definite and unequivocal 
consensual acts, no partnership relation between 


members ðf a joint family can be implied from parti.’ 


cipation, however, active, in the conduct cf the 
family business, a position which has received additional 
emphasis from the provisions of s. 5, Partnership Act. 
But such liability does not extend, in either case, to 
antececent transactions. L., M, DO. V. ALAGAMAI ACHI 
v. M, PALANIAPPA CHETTIAR - Mad. 514 
Joint family— Business -Junior membegs, 
‘liability of—Principle of ratification, applicabi- 
lity of. : 

In holding a junior member cf a family personally 
liable for a contract purporting to have been entered 
into by the manager on the ground of: ratification, it is 
important to bear in mind that the doctrine pre-sup- 
poses ability to adopt or repudiate the transaction in 
question and cannot properly be -applied for this reason 
to dealings or transactions which under the Hindu Law 
the co-parceners are powerless to disown, so long as 
they continte to-remain in the joint family, unless it 
can be shown that the manager pledged the individual 
credit of the junior co-parceners at the time when he 
received the deposits in question and that the junior 
co-parceners having come to know of the transaction 
aecepted or acquiesced in it. L. M. L. V. ALAGAMAI 
Acai. M. PALANIAPPA CHETTIAR Mad, 514 
Business—Junior members liability 

of—Rule of estoppel, if can give rise to part- 

nership quod general public—Lersonal liability of 

junior co-percener, if can be tcsed cn that ¢rcurd. 

The rule of estoppel can only preclude proof of facts 
‘against individuals actually misled. It cannot give 
-rias to a partnership quod the general public-in the 
case of-a- joint Hindu family and hence t:e junior 
-nembers- participating in-the conduct of the family 
business cannot be personaliy liable merely on that 
ground, L, M. L. V. ALAGAMAI ACHI v. M. PALANIAPPA 
- OHETTIAR e Mad. 514 
= —— Insolvêney—Tather_joimt with son 
~- becoming insolvent Judgment-creditor of father 
< attaching son’s interest in family property before 

- Official Assignee realizing same—Powcr of Oficial 
. + Assagnee to sell son’s share is lost. 

. - -Where afgether whois joint with his son becomes 
insolvent, the-right of realizing the son’s share in the 
_ family estate under the pious obligation rule devolves 
upon the Official Assignee or the Official Receiver as 

“the. case. may be. But,- if before the Official Assignee 

or the Official Receiver takese steps to- enforce 
. that-right, a judgment-creditor of the father attaches 
. the. son’s. interest -in- the estate, the power of the 
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Official Assignee or. Official Receiver te sell the son s e 

share is lost. A L. S.P.P. L. SUBRAMANIAM CHET- 

TIAR V. ANNAMALAI CHETIIAR Mad! 203 

— .— Joint family— Presumption as to -Burden 
of proof—There can be joint family without joint 
family property. 


e a d 
be a joi:6 family without any joint 


‘There can f ; 
family propeşy and there is a presumption of joint 
family thougiMthere may not be a presumption of 


joint family property withouf a nucleus, The®bur- 
dei of proof is on those who allege ghat the joint 
family terminated, to est@blish it. Mogan LaLy. Ram. 





DAYAL - ° Oudh 61 5 
——— -Separ yiion—Proof 0f— Two brothers © 
Keeping their earnings separutely, tf proof of sepa- 
“ration. ` l 
The members of a. joint family. can have separate 
property and the fact that two brothers used to keep em 


their earnings separately is not enough to show 
that they had separated. Moman LAL v. Ram DAYAL 
Oudh 6i 
Property - Præumption, that any 
particular property im hands of one co-parcen:r is 
- joint family property. i : 
There is no presumption that any particular property 
ih the hands of one of the c)-parceners, is joint family 
property gnd the burden therefore is upon the person 
who alldfes that these properties are joint family pro- 
erties liable to partition to prove it. KHEMOHAND 
DAYARAM v DAYARAM JESSOMAL Sind 137 
Maintenance -Claim for future main: 
tenance and residence—Question of limitation. 
_ A claim by widows for future and present mainten- 
ance and residence arises from day to day and there can | 
be no question of Limitation, - KHEMOHAND. DAYARAM 
v. DAYARAM JESSOMAL Sind 137. 
Lei Co-parcencr — Minor” co-parcener, 
if can sue for maintenance without asking for 
partition. , : wae 
Since a major co-parcener is entitled to sue for main: 
tenance the right cannot be denied to a minor co- 
parcener and if he does happen to sue for maintenance 
he need not couple with the prayer for that relief a 














rayer for. partition, CHERUTTY V. NAGAMPARAMBIL 
AYU Mad, 834 
- Daughter — Daughter, if can sue 


manager for maintenance. , vee 
Under the Hindu Law a daughter is entitled to maiù- 
tain a Suit for maintenance and consequently can sue the 
manager. Her right is not restricted by. proceeding 
against her own father. The personal liability of the 
father furnishes an additional ground of claim over and 
above the liability of the family property. The former 
alone can be said to be enforceable ‘against, the father 
and his separate property. The latter gives rise to a 
right enforceable against the- joint family-as a whole. 
CHERUTTY v. NAGAMPARAMBIL RANU Mad. 834 
: Partition—Descendents mentioned in par- 
tion deed as “one party” -Whether shows that they 
continued tobe joint. ` e dee 
The mere fact that the descendantsof a person were 
desoribed in the partition deed as ‘one party’ cannot be 
held to be sufficient to establish that the descendants 
must have continued to form a joint family. .SHIMBHU 
Nats v. BRAHAMWATL . a Lah. 304 
: Every person interested tn property 
is plaintiff in partition suit. | int 
In a partition suit every. person interested in the pro- 
perty to be partitioned whether ranged as plaintiff or 
defendant is a pl&intiff. KHEMCHAND DAYARAM- 2. 
DAYARAM Jd ESSOMAL; Jn st eas Sind 1387 
aa Manager, if can be called upon 
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e -to render general account of his dealings—His 
duty. 

In : suit for partition the manager of a joint ffinfly 
as such eangot be called upan to render a general ac- 
count of his dealings with tLe joint family property. 
He is, however, bound to satisfy the Court what property 
-is available for partition, and on this point his ipse 
dixit is not to be accepted, especially whgẹ it is alleged 
that he has secreted and done away wig much pro- 
perty}. KHEMOHAND DAYARAM v, DAYARAN JESSOMAL 

f e Sind 137 

———— Partition -Mothe®s’ share. 

On partition, the mother is entitled to share equal to 
tuat of the son. KHEMOHAND DAYARAM v. DAYARAM 
JESSOMAL Sind 187 
—_——— Mother's share, when arises.. 

Under Hindu Law the mother’s share does not 
accrue until the family partition. KASHINATH VISH- 
WANATH JOT v. BASSURAY Nag. 189 
————— Partition suit—Defendant, if can 

claim his share without paying ad valorem court- 

fee on his share. e 

A defendant in a partition suit need not pay ad 
valorem court-fees on the share he claims in such a 
suit. KHEMOHAND DAYARAM V. DAYARAM JESSOMAL 





: Sind 137 
—__—_—_—_—_-——. Plaint claiming partiton, with- 
driwn—Plaint, if evidence of intention™%o sepa- 


rate. 
The institution of a suit for partition by a member of 
2 joint family isan unequivocal intimation of his inten- 
tion to separate and there consequently is a severance 
_ of his joint status from the date when it was instituted. 
A decree may be necessary for working out the results 
of the severance and for allotting definite shares, but the 
staius of the plaintiff as separate in estate is brought 
about by his assertion of his right to separate whether 
he obtains a consequential judgment or not. A plaint 
claiming a partition even if withdrawn would unless 
explained attord evidence that an intention to separate 
had been entertained. KHENOHAND DAYARAM v, DAYA- 


RAM JESSOMAL Sind 137 

—_—__ Specification of shares without actual 
division by metes and bounds, if severs joint 
status. í 


Specification ofshares even without actual partition 
by metes and bounds is sufficient to establish severance 
of joint family. SHIMBHUNATH v. BRAHAMWATI 

s Lah. 304 
—— — — Sutt for partitionof joint family 
property—Claim by member for certain property 
belonging to him and said to have been entrusted 
by him to plaintiff personally cannot be madz in 
such suit. 

In a suit for partition of joint family property a 
claim by a member for certain property belonging to 
him and said to have been entrusted by him to the 
plaintif personally isa separate and distinct matter, 
and it can tind no room ia a suit for partition. KHEM- 
OHAND DAYARAM v, DAYARAM JESSOMAL Sind 137 
pane ——— Wife, when can sue for her share— 

Wife held did not acquiesce in partition but merely 

stood by and hence entitled to her share—Wife 
taking ornaments because she wanted them -On re- 
opening partition on her suit for share, those ornd® 
ments must be taken into account —Wife’s share 
shouldbe so adjusted as to interfere with past 
transaction as little as possible, 

A wife can sue for her share where thers has been 

a partition and she has not been®assigned any share 

and has not assented or waived her rights or acquiesc- 
| Ode z 
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Nobody in the family was aware that -the wife was 
entitled to a share. No provision was made for her in 
the partition. She was never asked to waive her right 

° to her share. She was allowed to retain and in tack 
shf retained certain ornaments. Though the wife used 
to remain present off and onat the time of the dis- 
cussion between the parties during the partition® she 
merely stvod by: nd did nothing except êlaim certain 
ornaments not 4sshare-holder but because she wanted 
them : 

Held, that the wife did not acquiesce in the partition 
and consequently was entitled toa sha:e. The fact that 
she suggested a division of the ornaments and actually 
got them weighed for the purpose did not involve any 
agreement or consent with regard to partition. 

Held, also that in settling the wife’s share the value 


of the ornaments taken by her must be taken into oc- 
°. 


count. 

Held, further that on re-opening the partition the 
proper course in allocating the wife’s share was to so 
re-arrange the property as to interfere with past trans- 
actions as little as possible. RADHABAI v. PANDHARI- 
NATH BAPU Nag. 724 
—-— Religious endowment — Temple. — 

Public cr private—Private temple becoming public 

—Dedication should be proved. i 

While it is possible that a private temple should be 
so dealt with thatinthe course of years it becomes 
dedicated to the public asa public temple dedication 
requires tobe proved. KHEMOHAND DAYARAM v. DAYA- 
-RAM JESSOMAL Sindi37 

Widow —Maintenance —Decree for main- 
tenance against undivided members made charge 
on family property—Subsequent partition does not 
affect decree—Subsequent partition with consent of 
widow—Suit by member for declaration that he is 
not liable under decree due-to partition ‘does not lie 

—Question falls under s. 47, Civil Procedure Code 

(Act V of 1908). : 

When a member of an undivided family ties leaving 
him surviving his widow and his sons and brothers, the 
widow's right to maintenance is against the eatire 
joint family composed ofthe sons and brothersof the 
husband. It may bethatif she waits until a parti- 
tion takes place she may have a lesser right, 4. e., 
instead ofa right over the entire family, a right over 
those persons who take her husband’s share. But if 
before a partition is effected, she gets her right dec- 


lared, defined and reduced toa certainty by a decree: 


of Court, her rights cannot be taken away by any 
subsejuent partition effected among the members of 
the family. When, therefore, the widow has, secured 
Ber right fixing her claim against the whole joint 
family and getting a charge on a reasonable portion of 
the property the right or charge cannot be, taken away 
from her by any subsequeut partition betwee. the 
members of the family. 

Where subseqnent to the passing of a maintenance 
decree creating a charge on certain joint family property, 
the members of the joint faimly effect a *partition to 
which the widow isa coasenting party a sabse quent 
suit by one of the members fur a declaration that he 
was not liable for the maintenance of the widow as the 
result of the partition with widow's consents is not 
maintainable as the question is one undeg s. 47 Civil P, 
C. AKKI Doppa BASAPPA v, AKKI NALLANMMA 

_ Mad. 750 


——_—--—-—— Maintenance—Nature of widow's” 


right to maintenance— Her separate 
can be taken intg account. 4 
There is, it is true a distinction made in some of: the 
< text-books,. between the productive and unprodugtive 


property, if 
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character of a. Widow's stridhanam property, but this 
does not seem to be based on any principle, if: it ise 
borne in mind that it is a right of the widow! to be 
maintained out of her husbund’s estate or what was 
once her husband's estate, and itis the duty of those 
on whom her husband’s estate has devolved to maintain 
the witlow but of that property in the same degree of 
gomfort to which she was used during hesband’s life- 
time. It is immaterial if shehad any private méans of 
her own or could have them by selling some, of the 
jewellery which would not be required by her, after 
her gusband’s death. Had the husband remained alive 
it would have been his duty to maintain his wife out of 
his own estate irrespective of her stridhanam or private 
means and there appears to be no reason why the latter 
should be regarded to be any factor in fixing the. main- 
tenance after his death.. Theright of maintenance was 
conferred on the widow under the Hindu Law in lieu 
of her husband’s share in the joint family property and 
cannot be taken away by the fact that she has some 
property ofher own either productive or non-produc- 
tive ofincome. NALLAPAREDDI ANNAPOORNAMMA V. 
PELLETI ViEBRARAGHAVA REDDI Mad. 569 
idow—Maintenance — Suit for, against 
manager—Manager's duty io prove binding nature 
of debts sought tobe taken into account for reduc- 

ing family income—Costs in such suit. i 

In a.suit by a Hindu widow for maintenance against 
the manager of the joint faimly, the manager is under 
obligation to prove that the debts which according to® 
him have to be taken into account in ascertainiog family 
income are binding on the family in other words, the, 
manager’s ipse dixit is not sufficient to show for this 
purpose thattHé debts'are binding on the family. It 
may be that the standard of proof so to say required 
for establishing tlie binding nature of the debts | need 
not be so high as in a suit in which the dispute arises 
either as between the co parceners ina suit for partition - 
or as between the creditors and the other members of 
the family. But nevertheless there must be | some. 
prima facie reliableevidence to show that the debts 
are bindingon the family when the manager of the 
family wants to have those debts to be taken into 
account for the purpose ofreducing the family income. 
available for calculating the rate of maintenance, 

So long as the claim to maintenance is genuine and 
true and the amount claimed is not out of all proportion 
to the amount that is found to be due, the widow claiming. 
maintenance ought not to be mulcted in costs, when 
she has established her right to maintenance, a right 
to which she is entitled and which was refused unreason-. 
ably and unlawfully bythe defendants, NALLAPAREDDI 
ANNAPOORNAMMA V. PELLETI VEERARAGHAVA (REDDI 
3 CA Mad, 569 
Hindu Women’s Right to Property, Act 

Svr of 1937)—Hindu Women’s: Rights to 

roperty (Amendment) Act (XI of 1938)—Acts, 
whether opêrate toregulate succession to agricul- 
tural land in Governors’ Provinces—Subject-matter 
of devolution by survivorship of non-agricyltural 

property is included in entry No. 7 of List III, 

the Concurrent List of Government of I ndia Act, 

1935, (25 4 26 Geo. V, Ch. 42). l 

The Hindu Women’s Rights to.Property Act XVIII 
of 1937, and t indu Women’s Rights to Property 
(Amendment) Act XI of 1938 (a) do not operate t? 
regulate succession to agricultural land in the, Gov- 
ernors’ Provinces: and (b) do operate to regulate de- 
volution by survivorship of property other than agri- 
cultural land. eee | 

The subject of devolution by survivorship of proper- 
ty other ‘tlian “apriciiltaral land is ‘include “in entry 
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Hindu Women’s Right to Property Act 
—coneld. 4 
No.°7 ef List III, the Concurrent ‘List, Govt. of India 
«ct, 1935. Tue HINDU Women’s Rients TO PROPERTY 
Aot, In re . FC357 
SET See Hindu Women’s Right to Property Act, 
1937 


s. 103 - 326 

Income-tax—Agricultural jncome—Sum eolleded 
by Receiver held not agricultural incomp—Amount 
held, constituted profit® of mortgage transaction 
and, therefore, no deduction could be allowed in 
respect thereof. 

Inthe year 1913, the assessee’s 
Rs. 2,15,0C0 under a simple mortgage on the security 
ofthe zamindari. The loan wasnot repaid and in 
1925, the assessee was compelled to file a suit in the 
Court to enforce payment of the amount then due. A 
compromiso was eventually agreed uponand a decree 
was passed by embodying the terms of settlement Under 
this decree the debtor was to payo t> the assesses a 
sum of Rs. 3,75,000, in full settlement of all claims 
onor before July 31, 1931. In the meantime this 
sum wasnot to carry interest. In the event of the 
amount not being paid by the due date the zamindari 
was to become the absolute property of the assessee’s 
family. Byethis decree a Receiver was appointed and it 
wasa term of the compromise that any moneys which 
the assessee received from the Receiver should be set off 
against the Rs. 3,75,00, and thatthe debtor should 
only be responsible for the balance. It was, however, 
stipulated that in the event of the balance not being 


paid the whole of the zamindari would still become the . 


property of the assessze’sfamily. From July 28, 1928, 
the date of the compromise decree, to July 31, 1931, 
Rs. 42,000 was paid into Court by the Receiver as the 


net rent collections for that period. This dmount was . 


later on paid to theassessee, The sum dué:to bs paid 
to the assessee under the terms of the compróniše decree 
on July 31, 1931, was not paid and in consequence his 
family became the absolute owners of the zamindari, 
The estate was not, however, handed over to the asses- 
see until February 2,1933. Butin that year the as- 
sessee’s title tothe zamindari was challenged. The 
litigation did not end until September 2, 1936, 
when the title of the asessees family to the 
property was finally decided The assesses, how- 
ever, hadeinduced the income-tax authorities toagree 
to the assessment being made when the mortgage 
transaction was closed. In assessing the  assessee 
as the manager of the family for the year 1937 38, 
ethe income tax authorities included the profit which 
they calculated had been made out of this mortgage 
transaction. The assessee contended that as the 
amounts paidto him in cash were received by him 
more than three years before the year of account they 
were not assessable : < 

Held, (1) that Rs. 42,000 representing rents which 
the Receiver cullected from the tonants ofthe agricul- 
tural lands of the zamindari could not be regarded as 
agricultyral income inasmuch as the assessee was 
neither the owner of the zamindari when monies were 


. collected nor in the position of a usufructuary mort- 


Bagan; i 

(2)that the assessee was not entit'ed in law to 
escape assessment on the profit which was made out 
of this mertgage transaction. On his own showing 
this transaction did not close until the High Court had 
given its decision in 1936 and, therefore, 
until that Fear profits could properly* be calculated. 
In these circumstances the income tax authorities wera 
fully entitled to assess on tliat basis; 


357 
en © See Criminal Procedure Code, 1898, . 


father advanced ` 


it was not. . 
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(3) that under the terms of the compromise decree 
the asgessee got the whole of the zamindari plys the 
Rs, 42,000. The Rs. 42,000 was part of the profit 
which was made out of the transaction, apd, therefore, 
no. deduction could be allowed in,respect of that amount 
Au, Vr. Se, VEERAPPA CHITIAR v. COMMISSIONER OF 
Inoome-tax, MADRAS Mad. 637 S B 


——-—— Assessabl@ income—Animals E in 


British India and sold at profit in reign country 

— Profits arisz at plae: of sale — Profits not brought 

into Briti India are ney assessable to income- 
ax. 

An assessee did Business of exporting goats and 
sheep from India to Colombo and of selling them there 
at a profit : 

Held, that the profit made by the assessee could only 
be calculated on what the goats and sheep actually 
cost. him and the amounts at which they were actual- 
ly soldin Colombo. The figures in ‘the invoices, 
whether inflated or deflated would not matter. 

Held, also that the profit arose in the place of sale 
and that the profits derived from the sale in a foreign 
country of animals purchased ia British India were 
not assessable toincome-tax when the profits had not 


. been received or brought into British India. S.V. P. 


SUDALAIMANI NADAR V. COMMISSIONER OF INCOME-TAX, 
MADRAS ye Mad, 76 S B 
—— Estoppel—I ncome-tax Authorities Coming to 
conclusion in previous year that certain debts had 
not becomebad—If can com: to conclusion in next 


accounting year that those debts had become bad, 


long before. 

Where income tax officials have, after enquiry, pro- 
ceeded to assess the assessee on a certain basis though 
they may be entitled to reopen the enquiry, they can- 
not arbitrarily change the assessment simply on the 
ground that the succeeding officer does’ not agree with 
the preceding officer’s finding. Butif he wants to do 
80; ‘there should be facts which would entitle him to do 
it. ` If fresh facts come to light which on an investiga- 
tion would entitle the Income-tax Officer to come to a 
different conclusion from that of his predecessor he is 
entitled to re-open the question. The Commissioner of 
Income-tax is Justified under the law to disallow the 
claim of the assessee in respect of thealleged bad debts 
on the ground that these debts had become 
before the accounting year, though previous to the 
accounting year the claim was disallowed on the ground 
that it was premature and that the debts had” not be- 
come bad till then provided fresh materials and facts 
come to the knowledge of the Income-tax Authorities 
onthe second occasion. Kaniram Ganpat Rar v. 
COMMISSIONER OF INcomE-rax BIHAR AND OEISSA ` 

Pat. 464 
Income Tax Act (XI of 1922), ss. 3, 9— 
Association of individuals resembling Hindu un- 
divited family falls under s. 3—Whether assesszees 
form assactation within meaning of s. 3 depends 
upon facts—Asszsszes held formed association with- 
in meaning of s. 3 and were owners of property 
under s. 9 and consequently could be asszssed under 

s. 9 (1). j . 

The words “association of individuals’ appearing in 
£. 3, Income Tax Act, if construed on the ejusdem 
generts principle are to be construed with reference hot 
merely to the word ‘firm’ immediately preceding them, 
but with reference tə the other associations of indivi- 
duals namely, a Hindu undivided family and company 
which appear in the saction. An association of indivi- 
duals resembling a Hindu undivilled family igan as- 
sociation of individuals contemplated by s. 3. The 
question whether the assessees formed an association 
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of individuals within the meaning of s. 3eis a question 
which must depend upon the particular facts and cir-. 
@umstances of each case : - 
Held, on facts that the seven assessees formed an. 
association within the meaning of s.3 and that the 
association ofindividuals, formed by the seven asses- 
sees were the owners of the propepty within .the mean- 
ing of s. 9 and-thatthere could be no doubt, that as. 
owners they could be assessed under s. 9, part 1." 
COMMISSIONER OF INcoME-TAX V. CHHOTALAL MOHANLAL | 
' Sind 309 


S. 4— Railway Company in accordance ugth 
contract payiny into Bank of England certain 
amount as its ‘share capital and Secretary of State 
undertaking to pay in London out of revenue of 
India interest on this amount—Guaranteed interest 
received by Company in London held liable to, 
assessment. 

In accordance with a contract entered into .with the 
Secretary of State for India in 1882, the Madras and 
Southern Mahratta Railway Co., paid intog Bank of- 
England certain amount as its share of capital and the 
Secretary of State had undertook to pay in London out 
of the revenues of India a guaranteed interest on-this - 
amount; 

Held, that all the profits of the Company accrued or 
arose in British India and the guaranteed interest, 
therefore, received by the Company was liable to assess- 
ment. COMMISSIONER OF INCOME-TAK, MADRAS v. 
MADRAS AND SOUTHERN MAHRATTA RAILWAY Co. LTD. 

: Mad. 544 S B 
——-— S. & (2)—Assessee, if should receive profits. 
in India in exact form in which they were made—: 

Available profits more than sufficient to cover re-" 

mittance—Remittance, if. presumed to be out of 

profits, 7 ; 

A person who has income accruing to him in a: 
foreign country is at perfect liberty to keep it there,- 
or to spend or utilize it in that or any other country 
in any way he thinks fit. His liability to tax arises: 
not because he makes the profits but because he brings. 
or receives them into British India. It. is not neces-. 
sary. that he should receive those profits in. the exact- 
form in which they were made, but he must receive- 
them into British India substantisily as profits.. If- 
the remittance is traceable, and is traced to the as- 
sessee’s foreign profits there would be ground for hold- 
ing that the Actis attracted. : 

lf there are available profits more than sufficient to: 
cover the remittance, the presumption to start with 
is that the remittances came out of the profits, though. 
ultimately the question toa large extent is one of fact. 
COMMISSIONER OF INCOME-TAX, Mapras v. V. Napr-. 
MUTHU PILLAI Mad. T33 S.B 


——— S. 4 (2)—Resident in British India own- 
ing immovable property in Indo-China—Account 
in Bank in Indo-China—Right to overdraw to 
certain limit—Payment of net income in account 
with Bank and reduction of amount of overdraft 
—In the year of account, withdrawal of certain 
sum less than net income and remittance to 
British India—Remittance, if remttiaace of profit 
within the meaning of s. 4 (2). 

A resident of Tanjore District owne l sote immov- 
able property in Saigon in Indo-China” €rom which he 
derived income in the shape of rent. He had kept an 
account in a Bank in Saigon and hada right to over-, 
draw it toa certdin limit. In the year vf account 
he paid out of his net income into his account and, 
reduced his overdraft to certain extent. While the 
overdraft was still at that figure he withdrew certain 
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sum ‘which was less than the net income and remit- 
ted it to British India. 
Held, that the remittance could not be treated mex- 


ly as remittance of the proceeds of a loan. The re-*- 


mittance could be properly assessed to income~4ax 
under s. 4 (2) as a receipt of foreign inéome in British 
Inds. COMMISSIONER OF INCoME-TAx, MADRAS v. V. 
NADIMUTHU PILLAI (Mad. 733 S B 

° — s. 6 (vi), (iv)—Assessee cfrrying on ex- 
tensive business in Ayurvedic medicines and also 
maintaining a dramatic troupe—-Troupe giving 
performances at assessee’s business premises at 
different places—Prices for admission charged 

—Profits arising from troupe performances held 

income from “other sources”, within meaning of 

s. 6 (vi). ' 

The assessee carried on an extensive business in the 

e manufacture and sale of Ayurvedic medicines at 
Kottakkal, Palghat and Calicut, where he owned pre- 
misesin which he- sold medicines. One of his other 
activities was-the maintaining of a dramatic troupe 

> which Pave public performances in the Malabar Dis- 
trict, Cochin and Travancore at certain seasans of the 
year. At each place, adjoining the premises used by 
him for the sale of his medicines was a hall in which the 
assessee’s dramatic troupe also gave performances. At 

-all the performances prices for admission were charged ; 

Held, that the assessee maintained the troupe on a 
commercial basis, and whether he did so for the pur- 
«pose of advertising his Ayurvedic medicines was not 
material. The maintenance of the troupe was nof a 
hobby but a possible source of income and the profits 
arizing therefrom .were income from “other sources” 
within the meaning of s. 6 (vi), Income Tax Act, even. 
if it could not be classified as income from a business 
under s. 6. (iv). Varpyaratnam P. S. VARIER Kor- 
TAKKAL, SOUTH MALABAR V, COMMISSIONER OF INCOME- 
TAX, MADRAS Mad. 443 S B 
———— 8.9. Sed Income Tax Act, 1922, s. 3 

i 309 

———— s. 1O0—Benefit received by company held 

represented profits—Fact that gain was not in 
money but shares, held immaterial. 

The assessee company entered into a ginning con- 

tract with the mills. It undertook to mill cotton for 
the mills for a period of ten years at areduced rate 
and as a consideration the mill exvhangel their 
20,000 snares for the 1,000 shares of the company. 
The assesseo company contended that the exchange 
shares and the benefit of the ginning contract must 
be regarded as one transaction and entirely of a espi- 
tal nature and since the mills had been allowed to 
treat.it as being a transaction of a capital nature 
the company must be allowed to treat itin the same 
way : : 
_ Held, that the arrangement by which á proportion 
of the shares of the mills was issued to thé company 
in respect of the ginning contract was not a transac- 
tion of a capital nature and the benefit received by 
the company representel profits received inthe year 
of payment. The difference between the values of the 
exchanged shares must be allocated to the ginning con- 
tract and as such was profit in the hands of the 
company assessable to the tax. The fact that the 
gain was not in money but in money’s worth. 
viz., shares @/as immaterial. 

_Held, also that the income-tax authorities were 
right in adopting the market-value in respect of the 
20,000 shares of the mills allotted to the com- 
pany. COMMISSIONER or INGOMEGTAK, MADRAS V. 
Harveys LTD., TUTICORIN °” Mad. 778S B 
——-— S. 10—Original cost of asset is question 
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of fact—Price mentioned therein, whether con- 
clusive proof of original cost— Price“ seeming À 

*fietitious—Income-tax authorities, if can go behind 
contract and ascertain true value. - H : 
` The original cost of any particular assêb is entirely 
a question of fact anl lige any other question of fact 
depends upon the evidence produced to prove it. The 
mere produgtion of documentary evidence showing that 
a contract NG been made for purchasing assets at a 
certain price does not conclusively establish the cor- 
rectness of a claim made by àn assesses that. for the 
purpose of s. 10 (2) dvi) the origina? cost “is the 
amount shown in the document. , Where the circum- 
stances show that an‘assessee has arranged to put an 
e&tirely fictitious price on his assets it is open to the 
Income-tax Authorties to refuse to accept that price 


“and to ascertain what the true value is, COMMISSIONER 


or INGOME-TAK MADRAS V. Harveys LTD. TUTICORIN . 
Mad. 778SB 


__—_- SS. 26 (2), 44—Partner continuing busi- 


ness of partnership after tts dissolutton— Whether 

succeeds to business within, s. 29 (2)—S. 44, tf 

applies. f 

A firm for the purposes of assessment to income-tax 
is an entity quite distinct from the partners who com- 

se it. Consequently where e partner carries on the 
business of the partnership after dissolution of the part- 
nershipe&e succeeds to the business within the meaning 
of s.26(2) ands. 44 doesnot apply to sucha case. 
COMMISSIONER OF INGOME-TAK, MADRAS v. S. M. S. 
KARUPPIAH PILLAI, MADURA Mad. 118 S B 
9.44. See Income Tax Act, 1922, s. nD 


.—— S. 66 (3)—F'inding of fact—Questton whe- 
ther debt is bad is a question of fact. 

Whether the debt had become bad long before is a 

uestion of fact, and the High Court cannot in reference 
disturb the finding where there was evidence in support 
of the finding. Kanrram GANPAT Ral Vv. COMMISSIONER 
or INcoME-TAX BIHAR AND ORISSA Pat. 464 
Injunetion. See Civil Procedure Code, 1908, 2 at 
—— — Prayer for perpetual injunction restrain- 

ing mortgagor from dealing with mortgaged pro- 
perty—Interim injunction issued -to mortgagor—., 

Order allowing relief for injunction to be dropped 

at hearing held not justified. 

In a suit against the mortgagor and the mort- 
gages, on the basis of the prayer for a perpetual 
injuaction in the plaint restraining the mortgagor 
from dealing with the mortgaged property, an 
interim injunction had been issued and the relief 
for injunction was allowed to be dropped at the 
hearing : ` 

Held, that the order permitting relief for injunc- 
tion to be dropped at the hearing was not justifi- 
ed VASUMAL VALIRAM V. KARAMOHAND MANGHANMAL 

Sind 68 
Insanity—Plea of. See Penal Code, 1860, hrs 
2 


Interpretation of Statues—Adjective law can- 
nog control substantive law in absence of express 
provision. 

Tt is a general rule relating to the construction of 
statutes that in absence of an express provision, an 
adjective law cannot control the provisions of sub- 
stantive law. COLLECTOR OF BROAOH AND PANOH Manas 
v. OCHHAVALAL BHIKALAL Bom. 217 
— Enactment altering procedure but not af- 

fecting substantive rights—New provedure, tf re- 

trospective. 6 ; 

Where an enactment merely alters the procedure, 
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e without, altering the substantive rights of the parties, 
the now procedure would be retrospective in its opera- 
tion, ‘and would extend to rights which had adtraed 
before the ghanges were made. DHIRENDNA Natu Roy 
V, IJJETALI MIAH °” Cal. 5114 

Wiscal statutes. e 
A fiscal statute should be construed strictly and 
where there is a deubt, the doubt should þe resolved in 

favour of the subject. U Kyaw Zan 240 Tun Hin U 

. z Rang. 70 
——— In@dence of Act, does not affect its vali- 
dity. be 

The incidence c$ the legislation, cannot affect its 
validity. Merem Raz v. ALLUH RAKHIA 

Lah, 418 PB 
———-- Phraseology capable of two interpretations— 

One consistent with object of enactment to be pre- 

` ferred. 

When the phraseology of an enactment is clear and 
unambiguous and capable of one and only one interpre- 
tation, it is not open to the Courts to give a go-by to 
that interpretation ` aimply with a view a carry out 
what is supposed to be the intention of the Legislature, 
But if the phraseology used is capable of two inter- 
pretations, that interpretation which is consistent with 
the object of the enactment is to be perferred to the 
interpretation that would nullify that object. Horr 
LAL v. OHATURA PRASAD All. %76 F B 
` Restricted meaning, when to be given to 

words. 

The words appearing in a statute must be given 
their natural meaning whenever possible, but a 
„restricted meaning must be givenin cases where it 
is clear that such restricted meaning was intend- 
ed. Mon Moman SINGH v. RAGHU NANDAN SINGH 

5 Pat. 28 

Retrospective effect, when to be given. 

No statute is retrospective unless the statute itself 
expressly states that it is to be so. Suwe HLA U v. Tue 
Kine Rang. 720 

Same rule apply to all statutes—Taxing 
statute cannot be differently construed. 

_ Ifa statute purports to impose a tax, the intention so 

to do must be shown by clear and unambiguous 

“language, but the same rules of construction apply to 

all statutes and a taxing statute cannot be differently 
construed, CORPORATION oF Maprasv. SEORETARY OF 





STATE Mad. 82 
Jurisdiction. See Criminal trial s 666 
Jury trial. See Criminal trial 857 


Land Acquisition Act (I of 1894), ss. 
4 (1)—Market value—Sale prices after noti- 
fication under s. 4 (1) for acquisition —Fact of 
land being used for building purposes end pr'o- 
posal for converting sub-division in which it was 
situate into district, if can be taken into account. 
In determining the market value ofthe land to be 

acquired the sale prices of similar types of land in 

similar position inthe pastas wellas after the noti- 
fication under s. 4 (1) qf the Land Acquisition Act, 
the fact that the land was at the time ef determining 
its value- being used for building purposes ; a praposal 
to convert the sub-division in which the land was 
situate into a district resulting in acceleration of high 
price for the land, can all be taken into account evh 

‘though the aforesaid factors have come into being 

after the notificaiion under s, 4 (1). SEORETARY oF 

STATE v. MOHD, Sarrur KHAN NAGIBULLAH KHAN 

: Pesh, 212 

Landlord and tenant—Adverse possessjon—If 
must be tothe krfowledge of landlord. 

Even assuming the tenant can acquire an adverse 
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title against his landlord by an assertiqn of title by 
not paying rent he can only do so, if his assertion 
was brought to the notice of his landlord. CHINTI 
“ KAHARIN V. KRIPASHANKAR WARRAH Pat. 300 
sa Adverse possession—Notice by landlord to 
quit disobéyed by tenant—Landlord not taking 
further steps to evict but accepting rent for enore 
than 12 years—Subsequent suit by landlord for 
ejectment—Tenant cannot plead that he has aces 
quired right of possession of property by adverse 
possession. 

Ifa landlord serves a notice to quit on a tenant and, 
instead of taking further steps to evict him when %he 
notice is disobeyed, accepts rent from him for a period 
of more than twelve years, the tenant cannot, if the 
landlord subsequently institutes an ejectment suit, take 
the plea that he has acquired a right to remain in 
occupation of the property by adverse possession.e 
OHAGGANLAL Marwariv. INDRA KEROT Pat, 459 

“Belagan”, whether means rent-free hold- 

ing. . 

Without deciding what ‘“‘belagan’’ means*%enerally 
in the District of Jharia all that the Courtin Letters 
Patent Appeal) held was that it could not take a 
different view from the Courts below having regard to 
the materials on the record, 7. e.,the word “belagan” 
as used in this district did not necessarily mean rent- 
free but that it meant a holding which is not paying 
rent, and such may be a rent-free holding, or it may 
bg a holding for which rent may later be assessed. 
Ohne: KAHARIN v. KRIPASHANKAR WARRAH 

Pat. 300 

———— Monthly tenancy—Rent, if can be mentioned 

as somuch per year. 

Atenancy may wellbe a monthly tenancy though 
the rent may be mentioned as so much per year. 
Cuintr KAHARIN v. KripasHaNKAR WARRAH 

Pat. 300 

—-_— Permanent tenancy—Death of original 

tenant—Landlord subsequently passing receipts 
for rent not in names of his heirs but in name 
of original tenant—Whether shows that landlord 
wanted to prevent heirs from acquiring permanent 
rights in land. 

Where the landlord of a holding is a lawyer, his con- 
duct in taking care to see that receipts for rent were 
granted to the original tenant’s sons and grandsons, 
not intheir own names, but in the name of the original 
tenant is, of greater significance and suggests that, 
while reluctant to evict the original tenant’s sons he 

. did not admit thatthey had and was anxious to pre- 
vent their acquiring permanent rights in the land. 
TUHAGGANLAL MARWARI V. INDRA KEOT Pat. 459 

Permanent tenancy—Failure to demand 
enhanced rent—Inference asto permanent tenan- 
cy. 

From the mere failure on the partof the landlord 
to demand enhanced rent no inference can be drawn 
that the tenancy wasa permanent one. CHAGGANLAL 
MARWARI v. INDRA KEROT Pat. 459 
——— Permanent tenancy—Inference of perma- 

nant tenancy, if can be drawn from mere non- 

evicting of heirs of tenant. 

Landlord may refrain for one reason or another from 
evicting the heirs of their tenants and ng inference as 





to the permanency ofa particular ten®%ncy can be 
drawn from such conduct on their part. CHAGGANLAL 
Marwari v. INDRA Kror Pat. 459 


——— Permanent tenancy —Mere fact that small 
portion of lang was setiled for building house 
and that house was erected, whether shows that 
tenancy was intended to be permanent. 
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The mere fact that the land settled with the original 
tenant wasa very small parcel of land, and, very pro- 
bably, it was intended from the beginning that te 
should build a house for himself on it and that a hous® 
was constructed would not of itself create any strong 
likelihood that the tenancy was intended to be perma- 
nen’ ona CHAGGANLAL Marwari V. INDRA KEOT 

Pat. 459 

Permanent tenancy—Proof ~of—Recital in 

mortgage-deed by tenant that tenancy was perma- 

ae — Admissibility—Value of, against land- 
ord. 

SA recital in a mortgage-deed executed by the tenant 
that the rent payable for the land was fixed perma- 
nently is inadmissible in evidence in a suit by the 
landlord for ejectment of the tenant and even if it is 
admissible it cannot have any weight as against the 
landlord. CHAGGANLAL MARWARI V. INDRA Keor 

Pat.459 

——— Permanent tenancy — Tenant mortgaging 

land—He must show that landlord was aware of 

and acquiesced in the transaction, in order to 
create “nference of permanent tenancy. 

In order, to create an inference that the landlord 
had made a permanent settlement of the land, it is 
incumbent onthe tenants to show, not merely that 
the successors of the original tenant and persons who 
were ready to lend money to them had proceeded on the 
assumption that the original tenant had permanent 
rights in the land, but that the landlord, had been 
aware of and acquiesced in these transactions. ‘The 
mere fact that the successors of the original tenant 
had mortgaged theland and the mortgage-deed recited 
that the land was permanently settled and the mort- 
gage had purchased the land in execution of the 
mortgage-decres is not sufficient to prove the perma- 
nent tenancy when thereis no evidence to show that 
the landlord had recognised the mortgagee as his 
tenant after the mortgagee had purchased an inter- 
est in the property in execution of his mortgage dec- 
ree. OHAGGANLAL Marwari v. INDRA KEROT 

Pat. 459 
Rent suit—Purchaser of share of mahal 
pending suit, whether personally liable for rent— 

Patni and darpatni already sold at superior land- 

lord’s instance— Personal liability of purchaser. 
“A purchase of a share of a mahal pending the 
hearing of the rent suits is not personally liable for 
any amountofthe rent; and if the patni and the 
darpatni have already been sold at the instance of 
the superior landlord he cannot be made personally 
liable. JNANENDRA NARAYAN BAGOHI v. BHOLA NATH 

Cal. 78% 

Rent, suit for—Held on facts shat the 

. lease was not valid—Compromise decree in pre- 

vious ejectment suit did not operate as res judicata 

- —Defendants were not estopped by reason of pre-: 

vious rent suit from alleging that plaintiff was 
not their landlord—Estoppel—Res judicata. 

In 1914, a Padhan of certain estate granted a lease 
of certain land to one G. In the following year G set- 
tled plot No. 1618 with the father ofthe defendants by 
meansof a registered patta and in 1925 the defendants’ 
father gxecuted a kabuliyat in respect of plot No. 
1618 in favoyr of the Receiver who was then in posses- 
sion ofthe &tate. In 1929, the plaintiff who was the 
proprietor of the estate sued the defendants for pos- 
session of this plot alleging that neither the Padhan nor 
the Receiver had any right to settle the land. The 
suit was compromised on Auguste23, 1930. It was 
agreed that the defendants should retain possession 
notonly of plot No. 1618 but also of the other two plots 
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on theterms mentioned ina kabuliyat executed by the, 

efendants in favour of the plaintiff on August 19, 
1930. This kabuliyat evidenced the grant of the land 
fora termof 20 yearsbut was not registered. In 
1931, the pfaintiffsuedG to eject him from the land 
leased to him in 1914 ineluding plot Nog 1618. The 
suit was eventually dismissed by the High Court on 
the groundef limitation. In the éneanwhile, however, 
in 1984 an 935, the plaintiff had obtained rent decrees 
against the defendants on the basis of the kabuliyat 
of 1930, As avesult of the dismissal of the plainlif’s 
suit, G served a notice ®on the defendants calling upon 
them to take a fresh settlemeng of plot No. 1618 from 
him or to quit this plot. In 1936, the defendants were 
Wecorded as tenants under Gin the Record of Rights. 
Tn 1937 the plaintiff sued the defendants for rent of 
plot No, 1618 and other two plots ; 


Held (4) that the kabuliyat of 1930 was not by itself em 


sufficient to create a valid lease as their was no cor- 
responding patta executed by the plaintiff; h 

(iz) that the compromise of 1930 did not constitute 
a valid lease but even ifit constituted a lease it was 
rendered inadmissible in evidence by 8. 49, Regis. 
‘Act for the purpose of proving the lease for creating 
-any interest under it as it was not registered ; f 

(iii) that as the defendants compromised the suit of 
1999 by. acceptinga fresh settlemect from the plaintiff 
it ayaa safely assumed that they accepted the posi- 
tion that the settlements of 1915 and 1925 did not con- 
fer upon them any right to retain the land as against 
the plaintiff ; but the question whether the compromise 
inwhich that suit ended constituted a valid lease in 
favour of the defendants was not and could not be the 
subject-matter of decision in the, litigation of 1929 
either by the Court or by the parties themselves, and 
did not operate as res judicata on the question which 
arose in this present litigation, namely, whether the 
relationship of Jalon And tenant existed between the 

intiff and the defendants ; , 
pen) that the rent decrees of 1931 and 1935 did not 
preclude the: defendants from alleging that the relation- 
ship of landlord and tenants did not exist betweea the 

laintiff themselves. JaGDISH CHANDRA Deo DHABAL 

Des y. BISESWAR LAL AGARWALA Pat. 428 

____— Suit one for arrears of rent—Hnquiry to 
ascertain what the rent was necessary —Plaintiff 
asking Court to settle rent and give decree—Form 
of suit held not bad. 

Wiere the suit is really one for arrears of rent and 
an inquiry hasto be conducted to ascertain what that 
rent is, itis maintainable, asa suit asking the Court 
to settle the rate ofrent and for a dectee for arrears 
of rent on such basis. OHINTI KAHARIN vV., KRIPA- 
SHANKAR WARRAH Pat. 300 
Lease—Terms of deed should be looked to, to as- 

certain character of document—Hxecutant's des- 

cription is not infallible guide—Document styled 
as “wasiqa qaimmugami” held was lease. _ 

Tn order to ascertain the real character of the docu- 
ment one has to look to the, terms of the deed, and 
the description of the document given by the executant 
carmot be an infallible guide: í 4 : 

Held, that the document styled as. “wasiqa qaim- 
muqami” (instrument of represəntation) fulfilled all the 

*characteristics of a lease. B. RAMMAN LAL V. RAGHU- 
NATH SHANKER h _ All, B47 
Legal practitioner—Professional misconduct —_ 
Addressing of letter to Magistrate's clerk asking 
him to deal with application filed, urgently, is pro- 

i iscon@uct. 

ft a arene for an Advocate to address a letter 
to a clerk ina Magistrate’s office asking that an ap- 


li. 
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"plication -filed by him should be dealt with urgently 
and amounts to professional misconduct. The proper 
course fcr him if there is any delay, is to bring the 
matter to the notice of the Magistrate himself. Sır R. 
KALYANSUNDARAM AyyaR, In the matter of 
. . Mad. 587 SB 
Letters Patent (Rangoon), cl. 13—“Judg- 
ment” meaning of See Presidency Towgs (Rangoon) 

Insolvency Act, 1909, s. 8 2 (A) A 250 
Libel—Action for—Publication to third party is 

essential. 6 

It is an essential part of a c&use of action for libel, 
to allege publication *which means to a third party, or 
such circumstances as will lead the Court to presume 
publication to a third party. Publication to the plaint- 
‘iff, according to the law isnot publication. SoHoNLAL 
DAGA. v. SREECHAND DAGA Cal. 119 
Limitation. See Practice 243 
——— Expiry of—Effect. 

All that happens after the lapse of three years after 
the creation of a debt on a pro-noteis that the debt 
cannot be enforced in # Court òf law. The debt does 
not cease to exist’ nor does the relationship of credi- 
tor and debtor, NITHOOR THIMMANNA BHAT v. AITHAPPA 
ADYANTHAYA ; Mad, 404 
Limitation Act (IX of 1908), s. 3—Debt 

remains but remedy is barred. 
_ The effect of s. 3, Lim. Act, isto bring alus the 
automatic dismissal of suits, appeals and applications 
founded upon debts or causes of action which, according 
to their various periods of limitation, are time-barred. 
What the Lim. Act does not do is to extinguish the 
debt. The debt remains, but the rémedy is destroyed. 
THAKUR PRASAD CHAUDHARI V. OFFIOIAL LIQUIDATOR 
Benares BANK LTD. Al. 839 
——s. 4—Applicability— Promissory note—On 

last day for suit on pro-note Courts closed—On re- 
opening day payee assigning pro-note and assignee 
filing suit on very day—Suit held maintainable. : 

The wording of s. 3, Lim. Act indicates that s. 4 
does not lengthen the period of Limitation prescribed. 
So that suits to which s. 4 can be applied are, there- 
fore, clearly not suits instituted during the period of 


limitation prescribed. Section 4 deals with one of the - 


exceptions to the general rule that a suit filed after 


the period of limitation prescribed shall be dismissed. 


On last day of limitation for filing a suit on a pro- 
note the Courts were closed for the summer recess, 
On the re-opening day the payee under the pronfissory 
note assigned his rights in the promissory note to other 
person and on the very same day the assignee filed the 
suit: ‘ 
Held, that on the date of the assignment there was 
an interest that could he assigned. Section 4 applied 
to the case and the suit was maintainable. NITHOOR 
THIMMANNA BHAT v. AITHAPPA ADYANTHAYA 

Mad. 401 

S. 4—Suit triable both by Village Munsif 
and District Munsif —Limitation expiring during 
vacation of latter Court and suit filed on first 
eopening day—Former Court open during latter's 
vacation—Suit, if within time— Madras Vilage 

Courts Act (I of 1889), ss. 13, 20. 

The Court ought not to imply that a litigant should 
be deprived of his right to go toa normal Court subject? 
to normal procedure because a Court ofa very special 
nature, the village Court, happened to be open to him, 
To take away the right given by the Lim. Act re- 
quires, some more substantial basis than implication. 

Where, therefore, a suit wnich if triable by bath by 
the Village Munsif atid the District Munsif and the 
limitation for which has expired during long vacation 
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of District Munsif’s Court, is instituted ia that Court 
on the opening day of that Court, the suit is within 
l@nitation under s. 4, Lim. Act. It isnot barred by 


“limitation merely because the Village Munsif’s Court 


wes open during vacation of the District Munsif’s 
Court and the suit could have been instituted there, 
because, prima facie the plaintiff is entitled tesue 
in the District Munsif’s Court and there is no com- 
pulsion to go to’ the Village Munsif's Court. Bonpa 
Sussa Rao v. KANDREGULA NARABIAH Mad. 434 
-——— 58. 4, 19—Acknowledgment expiring on 
date when the Courts are closed for vacatton—F resh 
acknowledgment, if can be executed on date wh€n 
the Court re-opens, in order to save limitation. 
Section 4 of the Lim. Act has nothing todo with 
computing the period prescribed under s. 19, Lim. Act. 
Where on the date when the previous acknowledgment 
was due to expire the Courts were closed for the 
summer vacation, the limitation would not be saved 
even if the fresh acknowledgment was executed on the 
day when the Courts re-opened. The argument that 
because a suit could have been instituted on®the old 
acknowledgment when the Courts re-opened éhe party 
could accept the fresh acknowledgment while still he 
had right to sue, is not good. SHIVJI Ram v. GULAB 


CHAND Nag. 806 
—__—-s. 5. See Limitation Act, 1908, s. 29 as 

amended in 1922 à 404 
———sS. 6. See Second Appeal 806 


——S» 14—Onus to prove good faith lies on 

person claiming benefit of s. 14. 

A person who claims to come within s. 14, Lim. Act, 
has to show that in pursuing his remedy in other pro- 
ceedings he acted in good faith; the burden of showing 
lack of good faith is not onhis opponent. This is made 
clear by O. VII, r. 6, Civil P. O., and s. 103, Evi. 
Act. SRI KasikKANANDA GNANACHARYA SWAMIGAL v, 
SARAVANAPERUMAL PILLAI : Mad. 328 F B 
—— sS. 14—Plaint returned for presentation to 

proper Court for want of pecuniary jurisdiction— 

Plaintiff striking off part of claim to bring. it 

within jurisdiction and representing amended 

plaint on date when suit was time-barred—Suit 
held must be deemed to have been instituted on date 
of representation and was barred —Plaintiff held 

could not claim benefit of s. 14. 

A Court which has no jurisdiction cannot pass orders 
in the suit beyond directing the plaint to be presented 
to the proper Court and giving a direction with regard 
to the costs incurred upto the time of the return of the 

aint. 

P A plaint was presented within limitation to the 
Court which had no pecuniary jurisdiction to try it 
and was, therefore, returned by the Court for pre- 
sentation to the proper Court. The plaintif amended 
the plaint by striking out a part of his claim in order 
to bring his claim within jurisdiction and represented 
it to the same Court. On the date of such representation 
the claim had become time-barred. The amendment 
was allowed by the Court and the plaint was treated 
as a continuation of the original plaint: 

Held, that the suit must be deemed tohave been iun- 
stituted on the date of the representation of the plaint 
which the Court had jurisdiction to accept and was, 
therefore, barred by limitation. The plaintiff could 
not claim the benefit of s.14 Lim. Acf¢because he 
deliberately undervalued his relief in the first instance. 
THADI CHANDRAYYA V. VAITLA SEETHANNA Mad, 646 
——— sS. 19, See Limitation Act, 1908, s.4 806 

Ss. 19—ignature— Giving name of firm 
only, in statement of accounts—Whether amounts to 
~ signature. : 


Vol. 194] . 


Limitation Act—contd. 

It is customgry in business circlesin India to give 
the nameof the firm only in statements of accounts, 
and this amounts to signature for the purpose of s. 19, 
Lim. Act. Het Ram PADAMCHAND v. SUBHAG ' CHAND 
RIKHAB Das . Oudh 188 
—— s. 20— Money sent by debtor to hisi friend 

for,payment to creditor—Friend sending same to 

resa through messenger with letter that! money 
+, was sent by debtor for payment to ham—Payment, 
af amounts to acknowledgment. 

Money was sent by a debtor to his friend for making 
payment to the creditor as part of the principal. The 
mosey however, was not actually paid by the friend 
himself but was sent to the creditor through a messenger 
with a lettér that the amount had been sent to' him by 
the debtor for payment and that it may be credited in 
tha debtor’s account: í 
» Held, that the friend was debtor’s agent within the 
meaning of s. 20, Lim. Act, and the payment operated 
as an acknowledgment of the debt. VASIREDDI BALA- 
CHANDRASEKHARA VARAPRASAD BAHADUR V. MALLELA 
LAKSHMIMARASIMHAM Mad. 707 
————_-S., 21—Mortgage by Muhammadan | brother 

and sister—Payment by one tf saves limimation 

against other. 

A payment by one of co-mortgagors (a Muhammadan 
brother and sister) cannot save limitation against the 
other. Nor can the brother be deemed to be his 
sister’s agent for making payments to creditor in ab- 
sence of proof of authority. EusooL Karwav. NIEMEYER 

Rang. 17¥ 

———— 3. 23—Owner of gairmazrua-am and ahar 

land completely dispossessed by other person by 

building chabutra on land—Suit for possession 

beyond 12 years is barred—S, 23 does not 
apply. ; 

Where an owner of land recorded es gairmazrua-am 
and ahar is dispossessed completely by building a 
chabutra on that land by another person, a suit for 
possession brought by the owner after more khan 12 
years is barred by limitation. Section 23, Lim. Act, 
does not apply to such a suit as the case isnot one 


of a continuing wrong but of complete ouster, AKHAURI 
Hauiwant Sagay v. Dreo Narain MALI 
Pat. 243 


——— 8. 23~5S, 23, if distinguishes between pri- 
vate and public suits. 

Section 23, Lim. Act makes no distinction between 
private suits and public or representative suits. AKHARI 
Hatiwant Sagay v. Deo NARAIN MALI Pat. 243 
26, 28—Provides for acquisition of 

ownership by possession. i 

The Lim. Act not only deals with the limitation, 
of suits, but also contains in Part. IV (ss. 26 to 28). 
a.set of provisions relating to acquisition of owner- 
ship by possession. AKHAURI HALIWANT SAHAY v. 
Dro Narain Marr Pat. 243 
—— SS. 28, 26—Encroachment — Extinction 

of.owner’s title—Whether gives good title to wrong 

doer, ‘ 

Under s. 28, Lim. Act, the owner’s title to the 
portion encroached upon ard built over is extinguished 
at the end of 12 years, the period limited for insti- 
tuting a suit for possession of the land; and the ex- 
tinction Sf the owner’s title . operates to give a good 
title to the we@nog-doer. AKHAURI HALIWANT SAHAY v. 
Dro Narain MALI Pat. 243 
—— 5. 29 as amended in 1922 ands.5 


—~—- SS. 


tion) Act (VI of 1923). i 
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The expression “the remaining provisions of this- 4 


Act shall not apply” inthe amended s. 29 Lim. Act 
sinfplg means that they are not to apply proprio végore, 


ethat is, merely by virtue of the Lim. Act, itself, and 


that if they are to apply, the grounds for apfiying them 
must be found in the special, or local Act itgolf. The 
Cantonments (House Accommodation) Act is a special 
Actand s.5 Lim. Act does not apply to an appeal 
under s. 29, C§ntonments (House Accommodation) Act. 
CHHEDA LAL JAN v. OFFICER, COMMANDING STABION 
MEERUT CANTT, ` All, 404 
—— Arts. 7, 102¢Suit by villag® barber for 

remuneration for services rendered—Article ap- 

plicable. 

Article 7, Lim. Act is confined to suits for the 
wages of a household servant, artisan or labourer. 
Village barbers are not household servants. They are 
not labourers in the-sense in which the term ‘labourer’ 
is used in that Article. It is used there with refer- 
ence to a man who does work chiefly requiring bodily 
strength. That are not also artisans, though the 
modern hairdresser who works onghe heads of fashion- 
able ladies, may be considered ‘an artists. Consequ- 
sntly a suit by a village barber for remuneration for 
services renlered, is governed by Art. 102 and not 
by Art. 7, Lim. Act. The mere fact that a village 
barber who may not be as highly skilled a person as 
a villagegmrpenter or a village blacksmith gots a 
longer period of limitation would not justify the Court 
in straining the meaning of the words employed in 
Art, 7. TULSIRAM v. PAIKAN Nag. 580 

Art. 12—Applicability to suit for dec- 
laration that plaintiff’s interest is not affected by 
sale where sale is nullity. 

Where a sale held in execution of a rent decree was 
valid Art. 12, Lim. Act applies but if the sale a nullity 
there is no occasion to set if aside and a suit for a mere 
declaration that the plaintiffs’ interests are not affected 
by it, is not governed by Art. 12, NEHAL KHAN v, FELU 
Doms i Pat. 435 
——— Art. 52—Single contract of commission 

agency held not contract for goods sold and deliver- 

ed, 

A certain firm agreed to act as commission agent 
for the another firm. There was a single contract, 
viz., a contract of agency. The- commission agent 
firm submitted accounts annually and the amount 
due at the end of each year was added to the account 
for the following year. The former firm sued to recover 
certain sum found due on adjustment of accounts or 
alternatively for an account and decree for the amount 
found due. 

Held, that this was not a contract for goods sold 
and delivered. Consequently Art. 52, Lim. Act, had 
no application, Mamras MANIRAM ~v. MUHAMMAD 
HasHim f Cal. T27 
—— Arts. 74, 75 —Instalment bond with de- 

fault provision—Article applicable, 

In the ordinary way when a debt is payable by 
instalments and there is no default provision, a new 
cause of action arises upon tach default, and the 
plainijf can recover in respect of instalments falling dus 
within three years before suit, [vide Art. 74]. But if 
there is a default provision, Art. 74 cannot be relied 
ugon, and under Art. 75 if the plaintiff sues more than 
three years from the first default and there is no 
waiver, the suit is totally time-barred, that is he cannot 
recover even those instalments which fell due within 
three years of suit. But facts should be so interpreted, 
if possible, as favogring the view that the eredi- 
tor has*waived the exercise of thee option on the first 
instalment when he bases his suit on subsequent default 
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which are within limitation and does nob seek to found 
his cauge of action on the earlier default. GAYA PRASAD 
v. AHMAD Husain Oudh*7 4.4 
Art. '75—Option of suing for whole sum 
on defatlt of six-monthly instalments — Suit, 
when should be instituteg@—Waiver—Limitation. 

In a case of an instalment bond'’payable in monthly 
instalments which g default cause giving ap option to the 
creditor to sue for the whole amount onfailure of six 
instalments, under the provisions of Art. 75 the creditor 
can institute that suit within three years of the 6th 
default, and in that suit he can claim not only the 
instalment still outstgnding at the date of the suit and 
the instalments which had fallen due within three years 
of the suit, but also the six instalments which c&n- 
stitute his cause of action. The principle which holds 
good in regard to the first exercise of the option under 
the default clause holds equally good in respect of a 
claim founded on subsequent defaults and accompanied 
by a waiver of the option which accrues to the plaintiff 
on the earlier default. In effect the plaintiff is in any 
case entitled to claim ¿the instalments of three and a 
half years, that is 42 past instalments in addition to 
the instalments still remaining, in the future at the date 
of the suit. Gaya Prasap v, AHMAD HUSAIN 

Oudh T44 
—— Arts. 97, 62—EHxecution sale confirmed— 

Objections subsequently allowed and confirmed in 

revision—Sutt by auction-purchaser to recover pur- 

chase price—Article applicable —Starting point for 
limitation. 

Where an execution sale is confirmed and the ob- 
jections to the sale are subsequently allowed and also 
confirmed in revision, a suit by the auction-purchaser 
for recovery of the purchase price on failure of con- 
sideration for sale, falls under Art. 97 and not under 
Art, 62, Lim, Act and the cause of action arises either 
from the date of the order allowing the cbjections or 
from the date of the order in revision confirming the 
objections. Mirza Jan Gautam HAIDAR v. GHULAM 
Raza Mian MOHAMMAD Pesh. 565 
——— Art. 102, See Limitation Act, 1908, Art. 7 

580 

—-—— Art. 120 -Suit for accounts by one co- 

owner against another- Art. 120, applies—Right to 
sue when accrues. 

A suit for accounts by one co-owner against another 
co-owner in sole possession of property belonging to the 
co-owners is governed by Art. 120, Lim. Act, and the 
right to sue accrues only when there iS a demand for 
accounts and a refusal to render them. Where there 
has been no demand for accounts and refusal to render 
the same the plaintiff is entitled to an account from the 
defendant for the entire period during which the defen- 
dant was in sole possession of the property. KHEMCHAND 
DAYARAM Vv. DAYARAM JESSOMAL Sind 137 
———— Art. 182 (2)—“Appeal” in Art. 182 (2) 

is not limited to competent appeals—It applies 

whenever there is appeal—Presentation of memo of 
appeal is preferring anpeal. 

The reference to an appeal in Ari, 182‘2), Lim. Act, 
i8 not limited to an appeal which is a competent 
appeal ; the article applies whenever an appeal has been 
preferred ; and the presentation of a memorandum of 
appeal is preferring an appepl. MOHAMMAD NAGIR 18 
ALAUDDIN AHMAD Pat. 608 
—~—— Art. 182 (3)—Plaintif’s suit and first 

appeal dismissed with costs—Second appeal also 

dismissed with costs for failure to file talbana— 

Application for restoration also dismissed—Exe- 

cution of decree for costs of suit and appeals— 

Time held ran from date of dismissal of second 
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appeal and not from date of dismissalof restoration 
application. 
ə The plaintiff’s suit as well as the first appeal, were 
“ both dismissed with costs. The second appeal was also 
dismissed with costs for his failure to file talbana in 
time. He filed an application for restoration of the 
second appeal which was also dismissed. e The res- 
pondents sought to compute the period of limitation for 
the executign bf the decree for costs of the suit and ap-" 
peals from Bre date of the dismissal of the plaintiff's 
application for restoration of the second appeal : 

Held, that the restoration application must be treat- 
ed as an application for review and since it had been 
rejected, time for execution of the decree for costs of 
suit and appeals ran from the date on which the second 
appeal was dismissed. MOHAMMED ÑAQIR v. ALAUDDIN 


AHMAD Pat. 608 
—— Art. 182 (3), (2)—“Review of judg” 
ment,” meaning explained—Review application 


rejected —Art. 182 (3), if applies. 

The words “when there has beena review of judg- 
ment” in Art. 182 (3), Lim. Act must mear a review 
by some one who can review the jndgment, that is to 
say, by the Court which pronounced the judgment to 
be reviewed. Hence the article will hava no applica- 
tion where an application for review has been rejected; 
because in that case there has not been a review of 
judgment. The words “review of judgment’’ cannot be 
construed to mean proceedings for review of judgment. 
MOHAMMAD NAGIR v. ALAUDDIN AHMAD Pat. 608 
Madras Agriculturists Relief Act (IV of 

1938)—Appellate Court’s decree declaring lia- 

bility for first time—No written application rais- 
ing plea for relief under Act before Appellate 

Court—Proper procedure. 

When a liability is being declared in the Appellate 
Court’s decree for the first time and a plea is open 
to the defendants under the Act there should be a 
written application raising this plea before the Ap- 
pellate Court and on such application the Appellate 
Court should either give its own decision or reserve 
in its decree the right to have the mattar decided by 
the Court below. 

It isdoubtful whether an order reserving a plea 
under the Mad, Agri. Relief Act for subsequent ad- 
judication should be passed in the absence of an ex- 
press prayer for the benefits of the Act. But the 
irregularity, ifirregularity it be, should not deprive 
the defendants of their remedy when both parties 
have treated the order as binding upon them. KANNA- 
BHIRAN PILLAI v. GOVINDASWAMI PILLAI Mad. 757 
S. 8—Debt incurred before October 1, 1932 
© —Decree passed after commencement of Act—Debt 
> cannot be scaled down under s. 8 

A debt for the repayment of which a decree has 
been passed after the commenc2ment of the Mad. 
Agri. Relief Act, is not liable to be scalled down in 
accordance with s. 8of the Act when the debt is one 

incurred before October 1, 1932. The word ‘dec- 
ree’ in ss. 7,8 and 9 must be taken to refer to dec- 
rees passed before commencement of the Act. 
Korayya v VENKATA PUNNAYYA Mad. 753 
——— ss. 8,9-Debt incurred before October 1, 

1932, ripened into decree after such date—Scaling 

down is governed bys. Band not by s, 9. 

Clause (1) of s. 8, Mad. Agri. Relief “ct clearly 
contemplates the debt incurred before Octobar 1, 1932, 
as the origiual debt which ultimately ripened into a 
decree, and consequently it must be the date of the 
original debt which isthe governing factor and not the 
date of the decres. When, therefore, there is a debt 
incurred before October 1, 1432, which has ripened 





Vol. 194] 


Madras Agriculturists’ Relief Act—concld. 


into a decreegafter October 1, 1932, the scaling down 
must be governed bys Sand not by s. 9. NIMMA- 
GADDA RAMASHAYYA V. ADUSUMILLI KUTUMBA Rao 6 

Mad, 655 

————— ss. 8, 9—Liability to pay principal swm 

originating im contract or tort—Compensation for 

wibhholding payment, if interest ~Whether can be 
scaled down. 

* Whatever bethe nature of the liabilty to pay the 
principal sum—whether it originates in contract or in 
tort, the compensation awarded for wrongful with- 
holding of its payment can appropriately be regarded 
as* ‘interest’? and is thus liable to be scaled down under 
the Mad. Agri. Relief Act. VENDOOR THAZHATH PARA- 
VAN V. VENTHRAYIL TARWAD KARYAN GopaLan NAIR 





Mad. 408 
s.9. See Madras Agriculturists’ Relief Act, 
e 1938, 8.8 408, 655 


___-_— ss. 14, 19— Interest on costs, if excluded 
from scaling down operation. 

Thereis nothing in the Act which excludes from 
the scaliffg down operation interest on costs. There is 
nothing ines. 19 which is inconsistent with the view that 
the appropriation therein provided for was intended to 
be only in respect of the principal sun for costs or 
that this provision had any other object than to give 
effect to the provisions of s. 11. When thereis a dec- 
vee for costs which forms part of a decree being scaled 
down under s. 19, the provisions of the decree -re- 
lating to interest on costs should be amended by the 
process laid down in ss.8 and 9, PALANI GOUNDAN b, 
MUTHUSWAMI GOUNDAN Mad. 36 
s.19—Order passed under, dismissing ap- 
lication of gudgment-debtor— Applicability of— 
Rules issued by Government providing appeal not 

retrospective—Nature of order under s. 19. 

No appeal lies from an order under s. 19, Mad. 
Agri. Relief Act, dismissing the application of a judg- 
ment-debtor even if an execution petition is pending 
inany Court. The rules issued by Govt. in October 
1939, providing for appeal in such cases, have no 
retrospective effect. Orders under s. 19 of the Act 
cannot be deemedto be orders under s. 47, Civil- P. 
C. Application under s. 19 is to be made to the Court 
which passed the decree, not to the Court which is 
executing the decree. In this view the fact that an exe- 
cution petition is pending makes no difference; nor 
does it make any difference that the executing Court 
happens to be the Court which passed the decree. 
PAKKIRI MUHAMMAD v. U. T. SYED SAHIB 

Mad. 607 
———— S. 19—S, 19—Applicability, to decree pas- 

sed after Act. . 

Section 19, has no application to a decree passed after 
the Act came into force. KanNnaBHIRAN PILLAI V. 
GovINDASWAMI PILLAI Mad. 757 
——— sS. 20—Father not following up his stay 

application with application under s. 19 but dying 

before expiry of sixty days—His son impleaded 
as legal representative, if can file fresh applica- 

tion under s. 20. 

Where a father did not follow up his stay applica- 
tion under s. 20, Mad. Agri. Relief \ct with an appli- 
cation upder s. 19, but died just before the expiry of 
the sixty days, time allowed under s. 20, his son who 
is impleade@ as his legal representative cannot file a 
fresh application under s. 20. SunpaRa REDDIAR v. 
ALAGAPA CHETTIAR Mad. 134 
Madras Children Act (IV of 1920), s. 26 

(1)- Son sentenced to pay fige for offence— 

Father directed to pay fine under s. 26 (1) with- 

out giving him opportunity to show that he did 





* and sentenced io pay a certain fine. 
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not neglect to take care of son—Order held tm- * 
proper—Proper order stated. ` 
A foung person was convicted under s. 326, I. P. C., 
D is father was 
directed to phy the fine unders. 25(1), Mad. Ohild- 
ren Act without giving hém opportunity of showing 
thathe did notneglect to exereise due care on his son, 
Nor did it appear from the reporé of the probation 
officer that th\ offence was due to any neglect of the 
i E i 
eld, thatthe order under s. 26 (1) gmust be set 
aside and that the propét course was F wine the son 
to the custody of his father on hise executing a bond to 
be responsible for the good behaviour of the son. 
H8sa1n Kuan, In re Mad .98 
Madras City Tenants’ Protection Act (III 
of 1922), s.5. See Madras City Tenants’ Pro- 

tection Act, 1922, s. 11 788 
Era ss. 11, 5—Compensation —How, determin- 

ed, 

What has tobe decided in determining under the 
City Tenants’ Protection Act isthe lowest value that 
prevailed within seven years before the date of the 
decree or of the order in ejectment. RAHMAT Bı 
SAHEBA v. R. KRISENA Doss LALA Mad. 788 
——— SS. 11, 5—Notice under s. 11, if condition 

precedent to filing of suit—Notice, whether must 

be sewed to all joint tenants and their assignees 

—Defect of non-service, if cured by subsequently 

making them parties. 

It is clear from s. 11, City Tenants’ Protection Act 
that the issue of the necessary notice is a condition 
precedent tothe filing of the suititself. Prima facie, 
when the section talks of notice to the tenant, it must 
include all the tenants if there are several tenants in 
sel ace of the same land. Hence all the joint tenants 
and their assignees must be served with a notice and a 
notice sent to one joint tenant only, is not sufficient to 
found suit for ejectment against all the tenants, 
Particularly in the case of the City Tenants’ Protection 
Act there is greater reason to hold that the plaintiff 
must serve notice upon the persons who are entitled 
to the lease-hold interest at the time when he seeks 
to eject. The defect of non-service cannot be cured 
by adding some of them as defendants later on, 
RAHMAT Br SavEBAv R. KrisunaDoss LALA 

Mad. 788 

Madras Co-operative Societies Act (VI 

of 1932), s. 48—Liquidator appointed—Sutt 

against society without leave of Registrar, if 
maintainable. 

In view of the clear provisions of s, 48, Mad. Co- 
operative Societies Act, a suit against a Co-operative 
Credit Society instituted without the leave of the 
Registrar when a liquidator has been appointed must 
be dismissed. Kuppu GOVINDA CHETTIAR v UTTUKOT- 
TAI CO OPERATIVE SOOLETY Mad. 769 
Madras Court of Wards Act (I of 1902), 

S. 49—Sxuit by managers of temple—Notice under 

s. 49 giving name andaddyess of temple and not 

those of managers—S. 49, if complied with. A 

AeHindu idolis founded upon the religious cus- 
toms of the Hindus and is a ‘juristic entity’. It has 
a juridical status with the power of suing and being 
fied. Although the managers are often described as 
trustees they are not trustees in law asthe Devastha- 
nam properties are not vested inthem in trust. A notice, 
which complies with the requirement of s. 49, Mad. 
Court of Wards Act so far as the temples are concerned, 
cannot, therefore be” said to be open to objection 
for the reason that the names @nd addresses of the 
managers have not been stated ifin the notice in ques- 
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* tion the names of the temples and also the village in 


whicnethey are, are mentioned. NGAPA Cunrrigres. 
ZAMINDAR OF SI¥AGANGA Mad. 786 


Madras District Municipalities* Act (V of 
1920) es. 93 (1)—R dicentsed distiller owning 
distillery at B maintaining depots for sale of 
arrack at A throwgh his agent—Agent A contracting 
for sale of arrack on behalf of i fit, that R 
must be deemed to bg carrying on business at A 
within megning of s. 93. 

One R was a'licensed dist#ler and owned an arrack 
distillery at B. Under the terms of his license he was 
required to maintain depots for the sale of arrack at 
various places in the Distrtct. One of these.places Was 
A. Thedepot at A wasin charge of an agent of R 
and he used to sell arrack t2 licensed retail dealers. 
The price was fixed by the Govt. and the sales were 
restricted to licensed retail vendors. The money re- 
ceived in respect of arrack sold at the A depot was 
paid by R’s agent into thetreasury the same evening. 
R’s agent in charge of A depot entered into contracts 
for the sale of arrack on behalf of his master who made 
profits on these transactions : i 

Held, thatasa person who sells goods in a parti- 
cular place must be deemed to be carrying on business 
in that place R must be deemed to be selling arrack 
at A. The fact that the prices which he chf@®ed were 
fixed by the Govt. did not make his transactions any 
the less sales: nor didthe fact that the R’s only cus- 
tomers at A were licensed retail dealers alter the 
character of his transactions. The fact that R’s 
agent was required to pay into the treasury at the 
close of a day’s business the moneys which he received 
for the arrack sold that day had no bearing on the 
question andthe same could be said with regard to 
the keeping of accounts at B. R sold arrack at 
A and, therefore, was carrying on , business at A 
within the meaning of s, 93 of the Mad. District 
Municipalities Act. It would be a different matters if 
all contracts for the supply of arrack were made in B 
and goods were merely delivered in A through an 
agent, MUNIOIPAL COUNOIL, ADONIv. G. V.C. Basu 
Narpu i Mad. 722 


Madras Estates Land Act (I of 19908, 
asamendedin 1936), ss. 3 (2), 181, 77, 
(3) (10)—Lands admitted to be kambattam within 
Mokhasa village — Village, if “estate” withig mean- 
ing of Act before amendment—Land-holder posses- 
sing private land within estate s:lling kudivaram 
right—Landlord must be deemedto have converted 
land into ryoti land—Addittonal terms, if alter 
nature of transaction or whether void— instru- 
ment held converted kambattam land into ryoti 
land—Additional terms stipulating for payment 
of fixed rent, interest on rent arrears, making 
rent first charge on land and entitling land- 
holder to trees standing on land at date of con- 
tract, held not inconsistent with ryoti tenure. 
Where tho lands are*admitted to be kambattam 

nds within a Mokhasa village, it follows that the 

village was an “estate” within the meaning & the 

Mad. Estates Land Act, even before the amendment 

in 1936. 6 
Where a landholder possesses private lands within an 

“estate’’ and sells the kudivaram right in those lands 

but retains the melwaram right he must be deemed 

to have converted the lands into ryoti lands, aad 
additional terms will not alter the pature of the transac- 
tion. The additiogal terms will stand, jrovidad 
that they are not inconsistant with what the statute 
states shall apply to ryott tenure. To the extent that 
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Madras Estates Land Act—concld. 


the additional termsare inconsistent wibh ryoti tenure 

they must be regarded as being void. 

The khatexecuted by the vendee embodying the 
terms of the contract, after reciting that the land- 
Holder had agreed to sell tohim the kudivaram right 
in the lands for Rs. 33,192 and that they had 
received the purchase consideration, proceeded :* You 
have hereby gold tous allthe rights possessed by you 
in the said lands excepting the melwaram rights there 
to. Therefore, in the matter of our enjoying the said 
lands henceforth from son to grandson and soon ih 
succession with powers of alienation by way of gift, 
exchange, sale, etc., you or your heirs shall never 
raise dispute either with us or with our heirs. Then 
followed the other terms relating to the sale, stipulat- 
ing for the payment of a fixed rent and for the pay- 
ment of interest at ten annas per cent. per mensem 
on arrears ofrent, The cist payable to the land? 
holder was to be a first charge on the land, and the 
land-holder was to bə entitled tothe trees standing on 
the land atthe time of the contract, but tyees grown 
after that date were to belong to the vendees : 

Held per Full Bench (Krishnaswamy Ayyangar, J., 
contra).—That the document read as whole operated 
to convert the kambattam lands into ryott lands and 
that the additional terms were not inconsistent with 
ryott tenure. CHELIKANI Konparya Rao v. UPPALA- 
PATI NAGANNA Mad. 470 F B 
Madras Hereditary Village Offices Act 
e (III of 1895), s. 3. See Madras Hereditary Vil- 
` lage Offices Act, 1895, 3,5 4 197 

ss. 5, 8 —Madras Government, regarding 
inam lands as falling under Aci—Patna Courts; if 
bound by it- Party conceding at trial’ and in first 
appeal that inam lands were protected—Party, if 
can resile from his admission in second appeal, 

The fact that the Madras Govt, regarded the nam 
landsas falling within the Mad. Hereditary Village 
Offices Act is not binding on the Patna Court. But 
wherea party concedes as the trial and also in first 
appeal thatthe inam lands in question were protected 
under the aforesaid Act, it isnot open to‘him in second 
appeal to resile from his admission and to contend.that 
it was not established that the lands in question were 
protected under the Act. ANTaRJYAMI NATK v. B. 8. 
RATH Pat. T97 
—_-—— ss. 5, 3 - Question as to how much of profits 

ofinam land is necessary to maintain inam-holder 

— Courts, if can enter into. 

The Court cannot go into the question as to how much 
of the profits of the ¿nam lands is necessary to maintain 
the holder thereof. ANTARJYAMI NAIK v, B.S. RATH 

a Pat. T97 

-—— ss. 5, 3—Service inam lands —Crops grow- 
ing on if can be attached—Inam holder ceasing to 
be useful—\Whether ground for depriving him.of 
aforesaid protection. ; 

Growing crops on service inam lands cannot be at- 
tached in execution of a decree held against the holier 
of the ¿nam lands. < 

The fact that the holder of the inam lands has long 
since the grant, ceased to be useful, is no ground upon 
which a Court can hold that he is not entitled to the 
protection which the law gives to his property sANTARJ- 
YAMI NAIK v. B. 8. Rata ‘ at. T97 
Madras Hindu Religious Endowments Act 

(II of 1927)—Scheme of Act—Court has no resi- 

duary powerto frame scheme ‘where Board has 

refused to do so. ké 

‘Lhe scheme ofethe Act was to place in the Board 
power of supervision of Hindu temples and maths in 
Madras province and in proper cases the control of 
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Madras Hindu Religious Endowments Act 
coneld. 


the management. Ass. 92, Civil P. O., has now beep 


teplaced by the Mad. Hindu Religious I‘nd winents e 


Act, 1925, so far as Hindu religious endowments pf 
- this province are concerned that Act * alone can Se 
looked at for ascertaining what the powers of the 
‘Court arg. There can be no residuary powers because 
. the former powers are taken away by tlee present Act. 
T. S. Prono AYYANGAR V. PERARULALA RAMANUJA JEER 
£2 Mad. 809 


Re 

- SS. 44-B (2) (a) and (2) (d) @— 
Dismissal of application for resumption of temple 
inam by Cullector—Appeal lies to District Collector 
who can confirm order or cancel it and grant ap- 
propriate relief. 
The words ‘‘may...pass an order confirming, modi- 
*fying or cancelling the order of the Collector’? in s. 44-B 
(2) (d) (4) Mad. Hindu Religious Endowments Act, are 
not intended to be confined to an order of resumption. 
-An unqualified right of appeal is. given, and ıf the 
Collector passes an order dismissing an. application for 
resumptior of a temple inam under s. 44-b (2) (a) an 
„appeal lies under s 44-B (2) (d)(i) to the District Col- 
lector who can confirm it or cancel it and he has the 
power to .grant appropriate relief, KALLALAGAR DE- 
NASTHANAM, MADURA V. Districr COLLECTOR, MADURA 
. Mad. 880 

-—— ss. 62, 63, 65—Board, if can be compel- 
led to hold inqury —Its d.cision that inquiry gs 
unnecessary, rf final, š 
The Board cannot be compelled under s. 62, Mad. 
Hindu Religi. us lindowments Act to hold an inquiry. 
If it decides that an inquiry is not necessary the ap- 
plicants can carry the matter no further. T.S. Picuu 
AYYANGAR V, PERARULALA RAMANUJA JEER Nag. 809 


—_—-_—- S. 63—Refusal of Board to frame scheme— 

Power of Court inthe matter. ` 

Section 63 does not give authority to the: Court to 
frame a scheme in the event of the Board refusing 
to doso. The only orders which the section refers to 
are: (1) An order settling scheme ;(2) an order modi- 
fying.a scheme ; and (8)an order cancelling # scheme. 
The words “institute a suit in the Court to modify or 
set aside such order”? are intended only to refer to an 
order settling a scheme or modifying or cancelling one. 


T, S. PIOHU AYYANGAR V. PERARULALA RAMANUJA JEER 
‘ Mad. 809 


—.— ss. 68,65. See Madras Hindun Religious 
Endowments Act, 1927, s. 62 809 

— — 8. 
Court can settle scheme only where one is framed 
by Board. 

Section 65 is merely intended to give the Court power 
after a scheme has been framed, to modify or cancel 
it at any time, Under s. 65 the Court has power to 
settle a scheme, but it must be a scheme which has 
first been framed by the Board. T. 6S. PIcHU AYYAN- 
GAR V. PERARULALA RAMANUJA JEER Mad, 809 


Madras Motor Vehicles Taxation Act (III 
of 1931), s. 2 (iii)—Steam roller, if “motor 
vehicle,” 

Steam rollere mot.r vehicles within the meaning 
of s. 2, Mad. Motor Vehicles Taxation Act. CORPORA- 

TION OF MADRAS v. SEORETARY oF STATE Mad. 821 


Madras Village Courts Act (1'0f 1889), 
S. 13. See Limitation Act, 1908, » 4 434 
-——— 5. 20. See Limitation Act, 1908, s. 4 4384 


Maintenance: ‘SeeHindu Law ` 569,750 
194.—G, I.— VII 
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Maintenanée—ccneld. ° Ss 


———— Rate of, fixed in decres—Its alleration. cr ° 

Gasiation, how obtained, . 

A written agreement for-mainterance Gan be varied 
withcut the necessity of institutit g a suit fer that pur- 
pose. But the rule is *diffgrent when the rate of 
maintenance is fixelin a decree. -In such~a case “its 
alteration or variation can only bg obtainel by 2 
separate suit properly framed for the purpose. GHASIRAM 
ù. KUNDANBAL ; i Nag. 861 


Malicious prosecution. See Torte 263 
———— Suit for . damages—Essential—Municipal 
Corporation prosecuting Pleadtr in Spite of his 
paying requisite license-fee—Pleader discharged 
on his producing requisite license—Pleader's suit 
against Corporation for damages for malicious pro- 
secution - Pleader held had no cause of action— 
, Corporation, if.can rely .on. entries or absence 
thereof in their books—Corpcration Officer.responsi- 
ble for pros:cution knowing that Pleader had paid 
license-fee—Malice or reasonable and probable cause 
- for prosecution. bd 
- ‘There arethree sorts of- damage any one of which 
is sufficient to support an action for malicious prosecu- 
tion. First, damage to a man’s fame, as if the matter 
whereof he is accused he scandalous. Secondly; 
damage toghis person, as where a man is put in danger 
to lose Ws life, limb~ or liberty, Thirdly, damage to 
his property, as where he is forced to expend money in 
necessary charges to acquit himself of the crime of 
which he is accused.. It is no answer toan action for 
malicious prosecution to show simply that the 
offence, which was the subject-matter of the prosecu: 
tion, is punishable with fine only. g 
. A Pleader was prosecuted by the Municipal Corpo- 
ration for practising without licence in sipte of his hav- 
ing paid tho, requisite licence-fee. He was, however, 
discharged on his production of the license, The Plea- 
der thereupon instituted a suit for malicious. prosecu: 


ion : eo be AUETA a a 
_ Held, that there was no, danger to. life,.. limb .or 
liberty in the case because failure to take out a 
license when practising & profession -was punishable 
with fine only. Similarly the matter of which the 
plaintiff was accused could not be described as -scan- 
dalous. The charges incurred by the plaintiff in engag- 
ing the Pleader could not also be said to be justified. ft 
there had been witnesses to be cross-examined, it 
might have been different, but as it was tho plaintiff, 
who himself was a. professional man, had a complete 
answer tothe charges in the form of the license. grant- 
ed by the Corporation, the plaintiff. had no cause of 
action. % a Ee 
_ Held, further that the Corporation could not rely 
on the entries or the absence of the entries in their 
books or the absence of corrections “in their books 
which were due solely to theirown failure to maintain 
proper supervision. ‘Ifany Corporation Official who was 
responsible for the prosecution knew that” the plaintiff. 
had paid his license-fee there was no” reasonable and 
probable cause and ‘equally there must have besne 
malice? JaTINpRA Mouan BANERJEE V, Corporation 
ór CALOUTTA ` , aC | Cal. 374- 
Marz-ul-maut. See Muhammadan Law 77 
Mense-Profits. See Civil Procedure Code, 1908, 
-3.149 >> i Boge 8 840 
Minor—Contract—Minor representing to be major 
` -entering into contract—Contract,walidily of —Whe- 
‘ther can be compelled to refund money received 
by minor. fee tee Soe Se TPES Rye 


. 


viji : if 


Minor—concld. 6. 8 


Where a minor representing to be a major has en- 
“tered ,into a contract, the contract is void ang wa- 
enforceable against the minor. The minor cannot 
“even be tompelled to refurid the money, received by 
him under the contract. B. KALA Ram S. Buag 
‘SINGH v. BazaL BARI KHAR Pesh. 824 


* —-—Marriage-æ- Contract of, betweep minor girl 


and major person—Breach of promige—Minor, if 
tah sue for compensation—FatheF’s consent to 
., contract, wġether makes it valid. 


“Where a person who is major has entered into a 
contract offnarriag@with a minor girl, she cannot sue 
for compensation for breach of promise of marriage. 
The fact that her father consented to her making the 
contract does not make it any the more a valid con- 
tract although it might have made ‘the marriage a 
valid marriage if it had taken place. Ma È Tuwe v. 
1 Tua Yin, ' Rang. 785 
. | 
-—~— Natural guardians. | 

It is only the father and mother who are the natural 
guardians of a minor. KHEMOHAND DAYARAM v. DAYA- 
RAM JESSOMAL Sind 137 


Mortgage. : 
See Court-fées 39 
See Transfer of Property Act, 1882, s. 68 (£> - 392 


= After born son, if can challenge—Cause of 

action —His rights. . 

An after-born son has no cause of action to sue for 
a declaration that a mortgage is not binding on him 
nor can he create acause of action for himself by 
waiting until he is dispossessed and then suing for 
p-ssession; nor can he set up rights while he could not 
urge in a suit of his own by way ofdefence when the 
mortgagee sues. The cause ot action to challenge the 
mo1tgage arises at the date of its execution and hence 
a son born and conceived after that date cannot chal- 
lenge the mortgage though he still has a right to redeem. 
KASHINATH VISHYANATH Jor v, Bapurao Nag, 189 


«———Anomalous orby conditional. sale—Test to 
` determine—Mortgage held anomalous, 

- The test whether a particular document is a mort- 
gage by conditional sale or is some other kind of mort- 
gage, is not what the parties have said it is, but is 





INDIAN CASES 


Teather whether it fulfils those statutory requirements f 


which the Legislature has laid down. The parties can 
call it by whatever name they like, but that will not 
make it a mcrtgage of a particular kind, unless it 
complies with the requirements of such a mortgage as 
-defined by the Act. É 


objection thereto: 


„Held, that the mortgage was hot a mortgage by con- 
ditional sale but an anomalous mortgage. .Usagar Lan 
ùe BAHADUR LOKENDRA SINGH All, 520 


[1941 
Mortgage-— contd. 


———NMortgage by undivided co-parc®ner of share 
in particular portion of family property — Rights 
of mortgagee and non-mortgiging co-parcener — 
Mortgage by undivided co-parcener of his share in 
particular part of family property—Ia subsequent 

, partition in family, mcrtgaged property allotted to 
non-mortgaging co-parcener— Non-moitgagin§ co- 
parcencr unglertaking to pay-off mortgage—Mort-, 
gagee can sue non-niortgaging co-parcener on mort- 
gage. 

When an undivided co-parcener purports to mortgage 
his share in a particular part of the family proparty 
something less than that interest which passeson a 
mortgage by a man severely seised of the mortgaged 
property is transferred. The moitgagee’s main right 
is, after foreclosing or purchasing his mortgagor's 
rights, to get defined by partition what it isthat is 
mortgaged. Ina case where the subject matter of thé 
mortgage is the mortgaging co-parcener’s share in a 
village the mortgagee would have the right to demand 
2 partition and any Court entertaining suchgan appli- 
cation for partition, failing agreement, would be bound 
to partition the family property in accorflance with 
justice and equity, that is to say, in the same way that 
a reasonable and honest co-parcener would agree to 
have the joint family property partitioned. The fact 
that there has been such a mortgage would not in the 
least debar a non-mortgaging co-parcener from having 
the family property partitioned as though there were 
go mortgage but it would debar the mortgaging co- 
parcener from assenting to any such partition as would 
-imperial his mortgagee’s rights. A Court entertaining 
such a suit for partition in such circumstances should, 
unless there are countervailing reasons due to inter- 
ests other than those of the family calling for considera- 
tion, so divide the family property that the:property 
mortgaged bythe mortgaging co-parcener goes to that 
co-parcener and the non-mortgaging co-parcener gets 
other property. 


Where an undivided co-parcener mortgages-his share 
in a particular part of family property and on partition 
in the family the mortgaged property is allotted to non- 
‘mortgaging branch and the mortgage has not been 
taken into account (and of course where fraud or 
collusion does not enter jinto the story) the mortgagee 
cannot proceed against the subject-matter of his mort» 
gage but has substituted for his security any. property 
that has been given to his mortgagor in the partition, 
But if in fact the mortgaged property has ‘been taken 
by a non-mortgaging branch and that branch has at 
the same time and as part ofthe partition arrangement 


è undertaken to pay that mortgage-debt, then the true 


position is that the non-mortgaging co-parceners have 
in effect obtained the equity cf redemption only and are 
liable in the first place to the mortgagee who may sue 
them on the mortgage. ATMARAMSAO v. BHUPENDRA- 
NATH Nag. 537 


———Suit on—One of defendants claiming para- 
mount titleand disclatming any interest in equity 
of redemption—Question of title, if can be decided, 
Ina mortgage suit no question of title arises. The 

mortgagee clearly has no interes; and in fact cannot, 

if he wishes to succeed, challenge the title ofèis mort- 
gagor. All that the Court is concerned wth in a mort- 
gage suitis the question of redemption. Only the par- 
sons who are interested in paying in order to save the 
property are necessary parties to the suit. All other 
matters are irrelevant. Where, therefore, in a mort- 
gage suit one of the defendants claims a paramount title 
and disclaims all interest in the equity of redemption, 
this defendant must ba dischargel from the suit for 
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the question of his title cannot be tried in such a case, 
here in such a casa the lower Court passes a wrong 
order, the High Court can interfere because the question 
of parties and persons is fundamental and goas to the 
very root of jurisdiction, SHAKUNTALABAI v. ROSHAN- 
LAL x Nag. 19 
Muhammadan Law — Co-heirs of deceased 
Muhammadan succeeding to his property hold it 
~ as co-owners until partition—Possestion of one is 
possession of all. 
- The co-heirs of a deceased Muhammadan, who have 
succeeded to his property in specific shares under 
théir personal law, hold it as co-owners until there 


has been a partition by metes and bounds, and pos- 
session of one is the possession of all. MOHAMMAD 
SOHAIL n, GHULAM RASUL Lah. 125 F B 


——-— Decree against all heirs of deceased 
Muhammadan for debts due by deceased—Heirs 
in joint possession of property — Decree-holder 
held should be allowed to execute decree against 
propergy as a whole without interfering with extent 
of liability of heirs inter se, 

Where £ decree was obtained against all the heirs 
of a deceased Muhammadan for debts due by the 
deceased but the estate was not distributed among the 
heirs who were in joint possession of the estate: _ 

‘Held, that there should be decrea against the heirs 
which would enable the decreo-holder to execute 
it against the property asa whole without interfering 
with the extent of liability of heirs inter se. MAMRAJT 
MANIRAM v, MUHAMMAD HASHIM Cal. 729 


Fen Dower — Prompt — Lapse of time — 
ect, 

Although prompt dower, according to -Muhammadan 
Law, is payable immediately on demand, yet in a large 
majority of cases it is rarely demanded and is rarely 
paid : in practice a Muhammadan husband generally 
gives little thought to the question of paying dower to hig 
wife save when there is domestic disagreement, or when 
the wife presses for payment _upon the husband’s em- 
barking upon a course of extravaganca and indebted- 
ness without making any provision for her, Lapse of 
time since marriage raises no presumption in favour of 
payment of dower. Faqir Bux v, THAKUR PRASAD `” 

| . Oudh 588 

——-—~ Gift—Hiba-bil-iwaz — Essentials —Actual 

delivery of possession, if necessary —Declaration as 
to, in d:ed—Whether binding, ; 

In the case ofa hiba-bil-iwaz, only two conditions 
are necessary to establish the validity of auch a 
transaction, (1) actual payment of consideration 
(iwaz), and (2) a bons fide intention on the part of 
the donor to divest himself in praesenti of the 
property and to confer it upon the donee. The 
adequacy of consideration is not material; but what- 
ever its amount, it must be actually and bona fide 
paid. Asregards the second condition, the cireum- 
stances that no mutation was either claimed or 
obtained by the donee in the lifetime of the donor 
and that possession remained with the donor till his 
death, are wholly irrelevant. Delivery of possession, 
is not at all necessary in the case of a hiba-bil-iwaz, 
The deglaration in the deed by the donor as regards 
the delivery eet possession to the donee is binding 
upon the hétrs and representative of the donor and 
is quite sufficient to establish delivery of possession 
even if it is necessary to do so, MOHAMMAD KAZIM 
HUSAIN v. NADRI REGUM Oudh 87 
——-—_~Gift—Marz-ul-maut—_pD edghbed gift amongst 


Sunnis to an heir without consent of others, 
validity, k 
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Muhammadan Law-.coneld. 
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So far as. Sunni’ Law is concerned a deatlt bed; e 
giff toan heir is void in toto in the-absence'! of. 
conséht by the other heirs. SAKINA Braun v. Hartz-,: 

ot j Bah. 77 + 
—— Margul-maut — Gift during death 
illness, when valid—Death illness, what 13. ; 

In order to invalidate a death bed gift it must te 
shown (1) that at the time of the execution of „the 
deed of gift, Me donor was suffering from a seyious 
disease which it was known “would in all probabi- 
lity terminate fatally, (2b that the disse was. such 
as to engender in the patient the apprehension of 
death, and (3) that the iilnes$ incapacitated him 
frem the pursuit of his ordinary avocations. It? is 
not necessary to come to a definite finding that the 
disease was the immediate cause of death, SAKINA 
Braum v. HARIZ-UD-DIN | Lah. 77 
Murder. See Criminal trial 332 


Mussalman Wakf Act (XLIII of 1928 as 
amendedin Bombay by Act XVIII of 
1935), ss. 2 (e), 3—Trusæe, if can dedicate. 

It cannot be said that the only person who. can 
dedicate a property-must be a benoficial owner; a trustee 
can also dedicate. The collection of money on terms 
which made it charitable in the hands of the trustees 
who helg dt, their subsequent investment „of that money 
in immovable property, and their declaration of. a trust 
of that immovable property for the charitable purpose for 
which it was held ‘constitutes a good dedication.” ULAM- 
HUSSEIN ALIBHOY JARIWALLA v, EMEEROR Bom. 115 


—— 8. 8—Applicability of Act to any “property 
of waqt within jurisdiction of local Court. °° ~ 
A mutwalli with property within the local limits of 

‘the Small Cause Court-at Bombay, has to furnish under 

s. 3 the required particulars, although other properties 

of the wagf may be situate and those who benefit from 

the wagf may be resident, outside Bombay or outside 

British India. The Act applies to any property of" a 

wagf within the jurisdiction of the loeal Court. GHULAM- 

HUSSRIN ALIBHOY JARIWALA, V. EMPEROR 


Bom. 115 

——— 8. 5 (3)—S. 5, scope of. l 
There cannot be an offence under s. 5 unless a-state- 
ment has been delivered under s. 3. GHULAMHUSSRIN 
ALIBHOY JARIWALA V. EMPEROR “Bom; 115 


—— e 8. 10 District Judge if has jurisdiction to 
enguire into nature of property. , i : 
In ‘proceedings under s. 10, Mussalman. Wagt Act 

XLII of 1923, the District Judge has no jurisdiction 

to hold an inquiry into the nature of the property’ 

‘where the alleged mutwalli denies the existence of the’ 

wagqf. SHIA YOUNGMEN’s ASSOCIATION v. FATEH ALI 

‘SHAH Lah. 8351 F B 


S. 10—Non-compliance by “mutwalli with 

provisions of Act—District Judge, if can impose 
ne. ~ : h 

i case the mutwalli has got complied with the pro- 

visions of the Act the District Judge is not empowered 

himeelf to impose a fine on him. Th- offence must be 


-dealt with by a Court constituted under Criminal P. C. 


i. e., by a-Magistrate. SHIA YOUNGMEN’s ASSOOLATION 
%. FATEH ALI SHAH © >- o Lah. 351 F B 
10-B—Mussalman Wagf Rules, 1936, 
r. 26 - Person failing to deliver accounts under 
3, 3 -Court holding that person fell within terms of 
Act and directing papers to be sent to Public Prose- i 
cag hs wês held- sufficient compliance with + 
Te 6. 3, = A Fos i Vt 
The accused was called upon- to deliver~ accounts 


—___—_—.- 5. 


le i 


Mussalman Wakf Act—cotcld. - 


. anders. 3, Mussalman Waqf Acf, and, he failed to do 


so. Thereupon. the Court,—the Chief Judge of the 
SmalleCause Court—holding that the accused fell arith- 
jn the teyms Of thé Act, directed that the papers be sent 
to the Publéc Presecutcr in order that he might take the 
appropriate action : . EA Ng Na EE 

H eld, th&t there was suffidient compliance with r. 26 
of Mussalman Waqf Rules, 1936, as required by 
s. 10-B though it would be better in order to “avoid 
any question, that formal sanction shov be given in- 
dependently of the judgment. GuLamnussEIN ALIBHOY 
SARIWALAV. EMPEROR e ‘ Bom. 115 


N.-W. F.P. Law and Justice Regulation 
: (VILof 1901), s. 34—Land in suit valued at 
"Rs. 388-2-0 and other property at Rs. 1,900-8-8 — 
* Two values, if can be combined—Second appeal, if 
- maintainable. ` oF 

. The value for jurisdiction of the land in suit, was 
Rs. 3€8-2-0 and the like value of the othér property 
was Rs. 1,900-8-0 ; Beaten A eis far a 

© Held, that the value of each portion of the suit 
being below the prescribed limit, the two values could 


-not be combined to make the case Hable to further 


appeal under s. 34, N.-W. F. P. Law and Justice 


Regulation. Zamo v. HABIB Kuan @OADIR 
Pesk, 185 
N.-W. F. P. Muslim . Personal Law 


(Shariat) Application Act (Vi of 1935), 
S. 27- Succession — Questions coming up before 
Court after Act came into force—Muhammadan 
' Law must be applied irrespective of fact whether 
succession opened after or before Act. | . 
All questions of succession which come up before 
the Courts after Act VI of 1935 has come into furce, 
‘must ‘be decided according to Muhammadan Law ir- 
respective of the fact as to. whether the 
person whose estate is in dispute had died before that 
‘Act came into force or after. Zaxo v. HABIB KHAN 
QADIR “ Pesh, 185 


Negotiable Instruments Act (XXVI of 
. 41881), S. 10 See Nogotiable Instruments Act, 
¿ 11881, s. 85 330 


————. 8s 20—Stamped and signed paper delivered 
to person—Power of such person to complete it in 
favour of any person. - 

Section 20 of the Negoliable Instruments Act gives 
general authority toa person to whom a stamped’ and 
signed paper is delivered fo convert it into a regotiable 
instrument payable to any specified person and accord- 
ingly it is open to a person receiving a blank inchoate 
instrumert to complete it in favour cf any person besides 
himself. Hani Kant Jyav. NATLU CHOUDHURY 
. 2 '  . Pat. 433 

-—-—— 85. 85 (1), 10— Plaintiff he ving current 

_ account in Bank drawing post dated cheque on 

_ Bank in favour of M—Plaintiff subsequently 
ecunter-manding his order for payment—Bank ac- 
knowledging instruction but yet cashing cheque 
and making paymen? to M—Payment, if made 

* without negligence—Payment, if in due coursego as 
to discharge Bank. ' 

` The plaintiff had at all material times a current ac- 

count with the defendant Bank. He drew a cheque 

on the Bank in favour of M post dated March 20, 1937. 


manding that order for payment which was acknow- 
ledged by the Bank on March 20, 1937. Nevertheless, 
and contrary to these instructions, on June 10, 1937, 
the Bank cashed the eheque, made payment toM, and 
debited the plaintiff's account with the amount i >. 
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Held, that the payment in this case yas not made 
“without negligence” and was not, therfore, a pay- 
went made in due course, within the meaning of 
ss, 85 (1) and 10 so as to discharge the Bank. MAHOM- 
MED YABUB V. IMPERIAL BANK OF INDIA Cal. 330 


New plea. “Sae Practice 380 


. A 7 
Oudh Rent Act (XXII of 1886), s. 108. 
See U. P. Tenancy Act, 1939. s. 276 543 - 
——— S., 151—Decree-holder to prove that decree 
cannot -be satisfied against movable property of 
judgment-debtor —Nature of proof—Burden, when 
shifts—Evidence Act (I of 1872), ss 101 106. ° 
It is for the decree-holder tə show ìn the first in- 
stances under s. 151, Oudh Rent Act that satisfaction 
of the decree cannot be obtained against the movable 
property of the judgment debtor but very little eviderice 
is required to shift.the burden on to the judgment-e 
debtor, Whether a judgment-debtor has or has not 
movable property from which a decree may be satisfied 
is a matter specially within his own knowledge, and 
if the decree holder shows that there is reason%o think 
that he has no snch property, and files an affidavit to 
that affect it is for the judgment-debtor t> prove that he 
has such property. Deputy COMMISSIONER, PARTAB- 
‘@aRH v, SHAHZAD KOER Oudh 437 
—— ss. 152, 154—Suit by superior proprietor 
for arrearsof unter-proprietary rent—Mortgagee 
of under-proprietor not made carty~- Decree 
against under-propietor and purchise of property 
“@by superor proprietor in execution—Mortgage-dec- 
ree—Under-proprictary rent, whether churge-on 
_ mortgaged property.— Liability of mortgagee, if 
came to ènd by satisfaction of rent decree. + 
It is true that under s.- 154 of the Oudh Rent Act 
where anunder-proprietor creates any incumbranesa 
and fails to pay to the proprietor all or any part of the 
rent subsequently accruing in respect of the land 
subject to the incumbrance the incumbrancer shall be 
liable to pay to the proprietor the whole or part of that 
yent as the case may be. This section lays down the 
liability of a mortgagee of any under pr*prietary tenure 
for payment of arrearsof rentdue tothe superior pro- 
prietor but where the superior proprietor inhis suit 
for rent did not make the mortgagee of the under- 
proprietor a party and sued the under-proprietor alone 
obtaining a-decree ‘against him and in execution of that 
decree has purchased the property put upfor sale, ‘the 
decretal amount is satisfied and the liability to pay 
rent by the mortgagee thuscomes to an end, Sestion 
152 of the Oadh Rent Act provides that where a dec- 
Tee is for an arrear of rent due in respect of an under- 
groprictary right the interest of a judgment-debtor in 
that right may besold in execution of the decree, This 
shows that ifthe under-proprietary holding has been 
mortgaged by the jidgment-debtor, theonly thing that 
can be ssid is the interest of the judgment-debtor, 
which in such a case whould bs his equity of redemp- 
tion. Theauction-purchaser therefore cannot claim 
priority against the mortgagee who is no longer 
liable for any payment under the provisions ' of 
s,154 Hence in such a case the under-propietary 
rent is not a charge on the mortgaged property and 
the mortgaged property can be sold in execution. of 
the mortgage-decree. Kanitz BAQAR V. Kanfz ABID 
*e Oudh 22 


Partition. See Hindu Law 187, 304, 724 
‘_____! Suit for—Court-fees. Sze Court Fees Act, 


`. :1870, Sch. JI, Art. 17 -230 


Partnership et (IX of 1982), ss. 9, 29— 
—S,9, construction of —Subsequent sections are 
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mere amplifications and illustrations of principles 

embodied ‘tn s. 9. 

All the subsequent sections to s. 9of the Partngr- 
ship Act dealing with the relationsof partners to once 
another are no more than amplifications and illustratiyns 
of the principles contained ins.9. Muscaanp TAGIO- 
MAL V. SHAMDAS JETHANAND Sind 380 
? S. 29—Assignment by ex-partner in firm 
. after dissolution—Suit by transferee for accounts 

of dissolved partnership as.whole and not for ac- 

counts after dissolution only—Assignors, if neces- 
sary parties—Transfer of Property Act (IV of 
#1882), s. 130 (2), effect of. 

Ina suit by atransferee or an assignee from an ex-. 
partner in a firm after the dissolution of the part- 
nership for accounts of the dissolved partnership as a 
whole and not for accounts afterthe date of the -dis- 
e Solution only, the assignors gre necessary parties. 
Hence, when they are not joined either -as plaintiffs or. 
defendants till more than three years, after ` the dis- 
solution of the partnership the entire suit mus’ stand 
dismissal. Section 130 (2) T. P. Act, does not obviate 
the necessjty of impleading the assignor in such a suit. 
MULCHAND TaGioMAL V. SHAMDAS JETHANAND 

- Sind 380 

——____- S. 29—Partner’s position—His rights and 

obligations, if chose in action— Right to recover 

share in partnership property, whether assign- 
able. 

The position and rights and obligations of one partner 
ina partnership in relation to the other partnerseis 
clearly not a chose in action and cannot be assigned. 
But the share of a partner in a partnership is property 
and may be assigned. The right to recover it is a chcse 
in action. MULOHAND TAGIOMAL v. SHAMDAS JETHA- 
NAND Sind 380 

ss. 59, 68—Registration of firm—Pre- 
sumption arising from—Certificate of registration 

—Evidentiary value of—Proof of signature of 

member of firm on application for registration, if 

necessary. 

The registration cf a firm under s. 59, Partner- 
ship Act, raises a presumption that the parties 
shown as members of the firm and registered as much 
are actually members of it. The presumption is, 
however, rebutable and it is for the party denying the 
membership to rebut jt. A certificate of registration 
- is sufficient proof, in the absence of evidence to the 
contrary, that a person is the partner of the firm and 
it is not necessary to prove that the application for 
registration bore his signature. Firm Het Ram PADAM 
CHAND v. Firm SUBHAG COHAND RIKHAB Das Oudh 168 
——— 8.69. See Partnership Act, 1932, se 74 OF} 

4 


—— ss. 74 (b), 69—S. 74 (b), scope of—Whe- 
ther limits exemption from operation of s. 69 only 
to pending proceedings. A z 
Sub-section (b) of s. 74, Partnership Act, relates to 

those legal proceedings or remedies which were open to 

a party in respect of any right, title, interest, obligation 

or liability which had already been acquired accrue 

or incurred before the commencement of the Act. It 

does not limit the exemption from the operation of s. 69 

only to pending proceedings. RamcopaL SRINIWAS vV. 

Net RAM * All. 344 

Penal Coge (Act XLV of 1860), ss. 21, 

_ Expl. 2, i167—“Public servant’ —Person in 
actual possession of situation—Absence of formal 
appointment—If public servant—W ord “charged”, 
construction—Appcintment of Head Clerk to pre- 

_ pare electoral rolls under r.13 él), Bihar Munici- 

1. pal Election Rules 1937, of, Municipality of five 
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wards—Subsequent Government Notification divid», 
ing Municipality into sixteen wards—Appointment 
#06 Head Clerk neither revoked nor fresh “formal 
appointment made—He, continning to work—Head- 
Clerk held public servant charged with? preparation. 
of electoral rolls. è a ` ' 
The Chairman‘of a Municipality, acting “under r. 13 
(1) of the Bihar Municipal Election, Rules, 1937 ap- 
pointed a Head Clerk of the Municipality, to prepare 
the electoral lls of all persons entitled to be register- 
ed as voters in each of the fife wards into which the 
Municipality was dividal at that time.® Subsequently 
by a Govt. Notification the Munjeipality ,was divided 
into sixteen single seated wards insteał of the former 
five plural-seated wards: ` . 
Held, that as the appointment of the Head Clerk 
was not revoked subsequent to the Govt. Notifica- 


tion and he continued to work as such he was e 


public servant within the meaning of s. 167 read 
with s. 21, Expl. 2, I. P. ©. The absence of his 
formal appointment subsequent to Notification was 
immaterial as the Head Clerk, was indubitably “in 
actual possession of the situation of a public ser- 
vant.” . ; 

Held, further that the word ‘“‘charged’ in s. 167 
is not to be very narrowly construed. It was no part 
of theordinary duty of Head Clerk to prepare any 
electoraj@oll but as he was expressly appointed to 
prepare the electoral rolls under the Election Rules he 
was a public servant charged with the preparation of 
electoral rolls. BRIJBEHARI v. Emperor Pat. 108 
———— SS. 34, 302 -— Intention to cause death 

Series of acts of violence—Mere fact that Court 

cannat determine at what precise point deceased 

expired if .naterial. ; 

Where the iatention to cause death has been present 
it will make little or no difference that the Court cannot 
determine at what precisa point in the course of a 
series of acts of violence the victims of the crime 
expired. MAHADEO NATH Kuerriv. EMPEROR 

Pat, 622 
ss. 34, 302, 201 to 203, 107, 114_ 

—Murder—Common intention—Four persons taking 

part in commission of murder—No evidence to 

prove which of accused committed crime—All if can 

be convicted of murder. . 

Mere presence without proof of any act or omission. 
done to facilitate the offence or at least without proot of 
the exigtence of acommon intention will not be suffi- 
cient under s. 34, I. P. C., to support a conviction, 

Where however four persons were igside the house in 





which a murder was committed and ‘although the vic- om 


tim was crying out loud enough to be heard by the 
neighbours as wellas those inside the house none of 
them did anything tə prevent the commission of the 
crime : 

Held, that the statutory duty was cast upon the per- 
sons who were inside the house by s. 44, Criminal P. O. 
t5 take measures to prevent the completion of the 
crime and as none of them did any such thing all of 
them must be held either to have taken an active part 
or by. wilful acquiescence tò have furthered the interf-’ 
tion ‘Of all that the crime should be carried to its com- 
pletion and that no outsider should have a chance ta 
jaterfere. 

Held, further that in the circumstances of the case 
even if there was no evidence to prove as to which of 
the persons present in the house committed the murder 
all the four could be convicted of murder. MAHADEO 
NATH KuHETRI v. EMPEROR Pat.. 622 
___«s. 70. See Criminal Psocedure Code, 1898, 
78. 86M)O) | ee. 217 
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—— s.70—Imprizonment suffered in default 
of payment of fine—Fine, if can still be recovered, 
The property of the accused is liable to the payment 
of fine even if heltas undergone imprisonment in default 
of payment cf fine. COLLECTOR or Broacf AND Panca 
MAHALS v. QOHHAVLAL BHIKAJAL ° , 
—— 56 75—Case falling under s. 75—Trial 
under s 260, Criminal Procedure Code (Act V of 





1698), if bad—S. 75, whether cregtes separate 
offence. ž 
While the circumstances ofa case where s. 75, I. 


P. C., can be Upplied make it @esirable tha’ ihe offence 
should not bes tried ig a summary way and that in 
such cases if the trial has started in a summary way 
the provisions of sub-s. (2) of s. 260, Criminal P. Œ, 
should be followed, nevertheless it cannot be said 
that a trial in which a charge under s. 73, could be 
framed is necessarily bad inlaw because the offence 
is tried summarily. It may, indeed, almost always be 
inexpedient in the interests of justice to do so, but 
s. 75, igan enabling section and merely applies a 
principle; it does not cyeaté a separate offence or in- 
deed, an offence at all and hence the question whether 
s. 260, Criminal P. O., applies to offences under s. 75, 
does not arise. EMPEROR v. SHIVBUX AMRO Sind 819 
—— s.75—Courtcan take into consideration 

previous convictions apart from s. 75. 

Previous convicticns can however he ten into 
account under s. l4, Evi. Act even whens. 75, I. P. O., 
is not to be applied. After an accused has been con- 
victed and before sentence is passed a Court can for 
the purpose of deciding what sentence should be 
passed, take into consideraticn previous convictions, 
any question ofs. 75, apart. Emperor». SHIVBUX 
AMRO Sind 819 
———— S. 75—S. Ta not to be applied to case but 

previous convictions to be taken into account— 

Summary trial is not appropriate. 

A trial in asummary way is not an appropriate pro- 
cedure when s. 79 is tobeapplied. Nor, indeed, would 
it be an appropriate procedure when s. 75, is not to be 
applied, but previous convictions are to be taken into 
account indetermining what punishment within his 
ordinary powers a Magistrate should impose because of 
the limited -nature of the sentenze which may be passed 
under s. 262, Criminal P. C. EMPEROR v. SHIVBUX 
AMRO Sind 819 
——— sS. 84— Brutal assault by husband on wife 

—Husband not known to be ill-treating his wife— 

Insanity of husband, if can be presumed from 

mere absence o£ motive. 

Per Gentle, J.—Where a husband who has never 
been known to have ill-treated his wife, assaults his 
wife which results in her death, from the mere fact 
that there was an absence of a deep-seated motive, it 
cannot be said that the husband must have been insane. 
SANKAPPA SHETTY, In re | Mad. 332 
——— s8. 84—Circumstances to be considered in 

considering plea of insanity — Principles to be appli- 

ed to case of insanity, stated. i 

Per Patanjali Sastri,” J.—It is true that a mere 
lætk of apparent motive for the deed does not ngces- 
sarily or always lead to an inference of intellectual 
aberration or insanity, but a total lack vf an apparent 
motive may in some cases, taken along with other facts 
legitimately give rise to an inference that the act 
was done under an insame impulse. Similarly, it is 
true to say, that a crime is not excused by its own 
atrucity. But it cannot be said that the nature of the 
act or the mode of perpetrating it ean under no circum- 
stances be taken intoeaccount in considering a flea of 
insanity. It may be thatas a rule of prudenco, Uourts 
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will be slow to infer from such materigl that the 
person committing the act was not conscious of its 
créeminality. But there is no warrant for laying down, 
“4 sa rule of evidence that one must look outside the act 
itself for the evidence as to how much the accused: 
knew about it. “The truth is that in dealing with all 
such cases no general rule can be applied and fhe gnly 
proper course to adopt is to decide each case on its: 
own peculiar fats bearing in mind, of course, that the’ - 
peint for determination is whether the evidence before 
the Court is sufficient to establish that the person 
charged with the offence was not conscious of the nature 
of the act he was doing or that he was doing what was 
wrong or contrary to law. SANKAPPA SHETTY, In re 

: Mad, 832 
S. 84—Conflicting statements by person, 

whether sign of insanity. ‘ 

A conflicting statement by a person is not necessarily 
a sign of insanity. Sanxappa Suetty, Inre 

z: Mad. 332 
S. 84— Plea of insanity—Burden of proof. 

Per King and Patanjali Sastri, JJ.—The® burden 
of proving insanity is cast upon the accused hy s. 105, 
Evi. Act, and under s. 84,1. P. C., he must prove 
that at the time of the killing he was by reason of 
unsoundness of mind, incapable of knowing the nature 
of his act or that he was doing what was wrong or 
contrary to law. Sanxappa SHETTY, In re Mad. 332 
—— ss. 84, 302—Held on facts that plea of 

insanity was not established and accused guilty of 

Mmurder— Case held did not call for extreme penalty. 

A loving husband andan affectionate father who had 
never been known to have beaten or ill-treated his wife 
on any previous occasion suddenly killed her in a closed 
room bolted from inside by battering her head and 
body with a sitting plank inflicting as many as twenty 
wounds and bruises: There was an absence of any 
motive for the crime. The accused pleaded insanity. 
The evidence showed that the accused had been strange 
and eccentric in his actions for some days previous to 
the committing of thecrime. He was labouring under 
a delusion that some relation of his had given him 
drugs and that krutrima (witch craft) had been done 
tohim. After the room in which tha occurrence took 
place was broken open by five persons, the accused 
made no attempt to escape but appeared dazed: 

Held, (per King and Gentle, JJ., Patanjali Sastri, 
J., conira.)~That the offence committe! was murder 
and the plea of insanity was not established. ` 

Held, further that the casedid not call for the ex- 
treme penalty of the law and the sentence of transpor- 
tation was proper as there was oo premeditation and 
the accused must have received what he felt to'be 
considerable provocation before he attacked his wife 
in the way he did. Sanxappa SHETTY, In re 2 
Mad. 332 
— S. 99 -Constable not having power to arrest 

trying to arrest person and meeting with resistance 

by third person —S. 99, if applies. 

While the protection of s. 99, I. P. O., extends to 
acts that are not strictly justifiable by law, it does 
not extend toacts which are ultra vires and have no 
legal basis. The section applies indeed to a case where 
an official has done wrongly what he might have done 
rightly but not to cases where the act could fot have 
been done rightly at all by the official cdtserned. 

Consequently where a Policé constable could not 
have rightly exercised the authority he did in arrest- 
ing a person unless he had promoted himself to be an 
officer in charge of a Police Station or tothe rank ofa 
Sub-Inspector, thére is no legal basis to his action and 
if the constable is met with resistance by third person 
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8. 99 cannot #rotect his action. BHAIRO MURID JAGIRANI 
v. EMPEROR ` | Sind 789 
————ss. 107, 114—Abetment, what amounts tq 
—Presence of abettor—He must be deemed to have 
committed crime. . $ 
It amounts to abetment within s. 107, I. P. C., if a 
per®n intentionally aids by any act or illegal omission 


the doing of a criminal act and if a peyson is present, ` 


whoif absent would be liable to be punished as an 

abettor, heis deemed under s. 114 to have committed 

the crime. MAHADEO NATH KHETRI V. EMPEROR 

e , Pat. 622 

————sS, 143, 144. See Penal Code, 1860, s. > 

> 47 

SS. 149, 436—Common intentions should 

_ be established. 

Where no common intention to burn the houses is 
proved all the accused cannot be convicted under 
ss. 436/149, I. P. ©, KING-EMPEROR v. Gaya PRASAD 

Oudh 557 
———S. 167. See Penal Code, 1860, s. 21 ae 2 
08 


~—— b. 4167—Preparation and framing of 
electoral rolls, difference—Signing and delivery of 

rolls is essential to framing required by s.167— 

Electoral rolls prepared by HeadClerk charged 

with such duty—Signing and delivery by his locum 

tenens—Head Clerk, if liable under s. 167. ` 

Under s. 167, I. P. C., there is no difference between 
the preparation and the framing ofan electoral rell. 
The signature and the delivery of the electoral rolls 
under 7. 13 (1), Bihar Municipal Election Rules are 
operations subsequent to the preparation under 
sub-r. (1), and serve to indicate that the preparation 
was complete, but cannot be said to be essential to the 
framing required by s. 167, I. P. C., for it is not 
always impossible to show in other ways that ths 
process of preparing was complete. 

A Head Clerk of a Municipality appointed under 
r. 13 (1) of the Bihar Municipal Election Rules, 1937, 
to prepare the electoral rolls, prepared them but went 
away on leave before signing or delivering them and 
they» were therefore, signed and delivered by his 
locum tenens: : 

Held, that for s.167, I. P. C., to apply the pre- 
paring andframing must be complete and final so far 
as the author is concerned, and it was difficult to 
exclude anything that it would have been permissible 
for the Head Clerk to do tothe rolls until the time 
came fcr his signing them and delivering them. He 
could not therefore be convicted under s. 167, Brus- 
BEHARI V. EMPEROR Pat. 10g 
——— ss. 182, 211—False complaint against 

unknown persons, whether offence under s. 182 or 

.8 211—Complaint by Police, if competent. 

An offence, constituted by a false complaint against 
unknown persons is not one under s. 211, Penal Code, 
put one under s. 182 ofthe Code. Ifis, therefore, 
within the competence of the Police authorities con- 
cerned to complain of that offence and within the com- 
petence of the Magistrate, on receiving that complaint, 
to issue summons under s, 182. Ram RENU CHatTroras 
v. EMPEROR . Cal. 799 
—-e—ss. 20i to 203— Offender committing 

crime ange causing evidence of its commission to 

disappear, if cin be convicted under ss. 201 to 203. 

Per Shearer, J.—A person who, having committed 
an offence, subsequently causes evidence of the com- 
mission of that offence to disappear, does not in so 
doing, commit another separate andedistinct offence for 
which the Courts have in strict law jurisdiction to 
impose & separate punishment. 
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Quere.—Whether s. 201, I. È. C., applies to the ac? 
gusgd whohas committed an offence and caused the 
evidence of its commissign to disappear with the in- 
tention of screening himself from legale punishment. 
MAHADEO Natu KHERI Vv. EMPEROR Pat. 622 
———-ss. 201 to 203—Ss. 201 to “203, appli- 
_ cability of. A 
Per Rowland, J.—The true prifciple is that there is 
no law preventing the main offender being cogvicted 
under ss. 201 to 203, but in prattice no Court will convict 
an accused both of the main offence ahd under these 
sections, MAHADEO NATH KHETRI v. EMPEROR 
j Pat. 622 

See Penal Code, 1860, s. 182 
799 


————sS. 225—Police Officer in arresting person 


sS. 211. 


not acting on his own initiative but merely on verbal | 


crders of his superior without written order under 
s.53, Criminal Procedure Code (Act V of 1898)— 
Arrested person is not lawfully detained within 
meaning of s. 225. 

. Where while arresting a peon a Police Officer is 
not acting on his own initiative or independently, but 
ismerely doing what his superior officer verbally tells 
him to do, an orderin writing must be delivered to him 
under s. 56, Criminal P. GC. Where an arrest is made 
without, such order in writing the arrested person can- 
not be said to belawfully detained within the meaning 
of s. 225, I. P.O. Tue Kinav, SRIDHAR Rang. 843 
5. 294-A, second part—Large number of 

lottery tickets found in shop of accused—Name of 

accused on counterfoilsin space provided for name 
of seller to ultimate purchaser—Printed forms 
containing name of accused in capitals and proposal 

“to purchasers to buy shares in lots also recovered— 

Proposal and sale, if established within meaning of 

s. 294-A— Publication, by reason of ‘document 

having been printed in press. oat 

A large number of lottery tickets were found in the 
shop of the accused. The name of the accused had been 
entered in the counterfoils, in space provided for the 
name not of the purchaser of the ticket but of the 
seller of the ticket to the ultimate purchaser. A printed 
document headed by the name of the accused in large 
capitals containing proposal to purchasers to buy 
shares each amounting to 1/72ndin lots of twelve 
tickets of the Irish Free State Hospital Sweepstake, and 
reciting that the holder of the document was entitled to 
1/73rd share of any prize won by any one of the twelve 
tickets was also found: 





Held, that proposal and sale haf been established gum 


within the meaning of s. 294-A, I. P. O. 

Held, also that publication was established by the 
very fact that the proposal forms had been printed in 
press. LILOMAL MANUMAL V. EMPEROR Sind 704: 
——6sS. 295, 379, 144, 143, 425-Hut on 
„agricultural land, if could be turned, without 
knowledge of landlord into mosque — Saying of 
prayres—Whether gives any sacred character to 
such hui—Pulling dow# of such hut by persons 
„other than landlord—Offence, if falls under s. 205 
Conviction under ss. 420-144 — Charge under 
8. 379 referring to individual azcused—No finding 
that any of accused individually took away 
materials —Conviction held cannot be sustained, 
The use of a hut on an agricultural land, without 
the permission of the landlord, as a public mosque with 
the azan or public call to prayers is entirely un- 
warranted; and if, the hut is not a mosque bat a 
partieular community wers only attempting to convert 
it into one, it is clearly not, “a place of worship” 
under the law. Where none of the members of the 
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community was in a position validly to make the im- 
plied detlication a mere fact of saying azan does enc? 
make it a public mosque. The hut cannot also be re- 
garded as “any object held sacred by amy class of 
persons” within the meaning, of. 295. Nothing of 
religious reverence, no sacre character, could attach 
to the hut apart from its attempted conversion into a 
Mosque as this attempt itself is contrary to law’ to 
allow any sacred character to the hut @vould be to 
enable the community uñder the guise: of religion to 
vest the shed a® a public mosque in the religious body 
for whose obgervance jt was to be used; ‘to the detri- 
ment of the landlords, who had only settled: the land 
with the tenant for agricultural purposes, Where the 
azan or public call to prayers is found to have begun 
only about a year before, the landlords do not lose by 
prescription their right to eject the tenant for the 
attempted perversion or misuse of the land, rendering 
it unfit for the purposes of the tenancy. ; Though this 
would not entitle others some of whom are amongst 
the landlords of the village, to take the law into their 
hands, yet their destruction of the hut. does not con- 
stitute an offence under s. 295, 
this section is bad in law. l 

That the hut standing on this land, though it was 
destroyed, was not a mosque properly so called does not 
mean the failure of the charges under ss, 144 ang 143, 
Where the common object of destroying the mosque 
makes no reference to s. 295, and the destruction of the 
hut, even if:it was not a mosque, clearly amounts in 
the circumstances to mischief as defined in s. 425, 
I. P.O, it follows that the unlawful assembly must be 
taken to have had the common object of committing 
mischief in respect of the hut. The conviction under 
88. 144 or 143, as the case may be is proper. 

Where the charges under s. 379 did not refer to the 
common object of the unlawful assembly. But the 
charges of theft were intended by the Magistrate to 
refer to the acts of individual accused apart from their 
doings as members of the unlawful assembly and there 
was no finding that any of the accused individually 
took away any of the materials of the ‘ hut, the con- 
Viction under s. 379 against the accused cannot be 
sustained. BEOCHAN JHA v. EMPEROR Pat, 476 
——— 6. 802 See Penal Code, 1860, s. 34 622 
8.302. See Penal Code, 1860, s. 324 

‘ 547 

~—— Be 302—Murder — Sentence — Absenee of 

-motive is material in considering question of sen- 

tence—Act unpgremediated and result of impulse 
—Proper sentence. i 

Per Gentle, J.—T'he absence of an apparent motive 
on the part of the dccused in committing a murder 
is material when the question of sentence is consider- 
ed. Where the offence committed was not preme- 
diated in any way- but was the- result of 
and temper, the proper sentence is one of transporta- 
tion for life, though the assault was a violent one. 
Sanxappa SHETTY, Ín re “ Mad. 882 

Se 302—Sentenct — Youth of 17 committing 
murder in company with elder relative—T rans per- 
tation for life held roper sentence. 

Youth, undoubtedly, in some cases may be a very 
excellent ground for giving the lower sentence. It is a 
very rare thing for the High Court to sentence a youth 
of 17 or below to death. It would only be in a very 
exceptional case that this would be done. In fact the 
normal sentence for a youth of this age would be trans- 
portation for life. A very strong case, indeed, woul 
have to be made out in @rder to justify the hanging*of a 
youth of this age. ’ 
murder in company 
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other excellent reason for giving only brandbortation for 
i j H NAHAR SINGH v, EMPEROR : 
life. MAGHAR SING Spee Te 

. s Penal Code, 1860, s. 324- - 
s ija See 5 can 
———— ss. 804-A, 326—S. 304-A must be read 

with ss. 336 to 338—Accused while using spear 

against his assailants accidently striking deceased . 

who had intervened to separate fighting persons 
- —Accused is guilty under s. 326 and not under 

s. 804-A, . 5 

Section 304-A, Penal Code, must be read along with 
ss. 336, 337 and 338, of the Code: All the sections are’ 
confined in their operation to acts done without any cri- 
minal intent, apart from the rashness or negligence- 
which is their essential ingredient. Readings. 321, 
with 3. 322, it is obvious that the guilt of an accused , 
person remains just the same whether in seeking to 
inflict simple hurt or grievous hurt, as the case may- _ 
be, upon one person he actually causes the intended 
hurt to that person or to some other. . _@ = 

Where in using his spear against his assailants the 
accused accidently struck the deceased who had in=- 
tervened to separate the fighting persons : 

Held, that the accused was guilty under s. 326 and 
his conviction s. 304-A was illegal. CuHALLU v. EN- 
PEROR > All, 794 
—— ss. 324, 304, 302—Injury by accused 

on deceased’s head not of nature to entail serious 

Bnsequences in man of normal health—Deceased 

suffering from chronic malaria—Formation of, 

abscess due to lowered vitality — Offence held 
fell under s. 324-Use of dangerous weapon held 
no indication of intention to cause injury likely 
to cause death—Offence, therefére, held did not 
amount even to culpable homicide. : ji 

The injury inflicted by accused on the head of the 
deceased was not such as to entail serious consequen- 
ces to a manin normal health. It had healed up at 
the end of seven days, but he had a temperature 
and on this account the doctor advised him to remain 
in the hospital until the temperature had subsided, 
However, the deceased stated that he suffered from 
chronic malaria and that his fever was due to malaria, ' 
and he insisted or leaving the hospital. He was 
brought back to the hospital again. He was then par- 
tially paralyzed on the left side, and there was an 
abscess over the seat of the first injury, which, was 
healed. An operation was petir on the same day; 
the abscess was lanced, and about eight ounces of pus ` 
were removed, but he became unconscious and died, 
Hed the deceased stayed in hospital as advised, even 
if the abscess on the injury had formed, it would have 
been a simple matter to’ have cured it and no abscess 
on the brain would have formed at all and the deceas- 
ed would have recovered. The deceased suffered from 
chronic malaria, and this maleria lowered his power 
of resistance and helped the formation of pus when 
there was an open wound. Death was not due direct- 
ly to the enlarged spleen or to the heart, but these 
contributed indirectly becauss they lowered the vitali- 
ty and power of resistence of tho deceased. Thus 
ths immediate cause of hisdeath was his debilitated 
condition for which the injury was in no way? res- 
ponsible ; ; ce i 

Held, that the accused was guilty of causing 
simple hurt, with a weapon for cutting, punishable 
under s. 324, I. P. C. eee oe : 

_ Held, further that the fact that a dangerous weapon 
wes used was often ànd might be indeed generally, a ' 
matter to be taken into account in deciding questions: 
of intention ; but circumstances alter. cases, and, hav- 


- e 
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ing regard @to the medical evilence as tə the 
wound itself, it was impossible tò say that there was 
ait inteation to cause such injury as was likely b. 
cause death. Tie offence coul l not, therefore, amount 
even to culpable homicide Noa Moz v.Tue Kina ° 
Rang. 547 
Sez Penal Cole, 1860, s. 304 A 
‘ è 794 
— — 5. 34í— Wrongful restraint—Complainint 
on tumtum—Accused obstructing it and prevent- 
ing complainant from proceeding on his way— 
Qifence under s, 341, held committed. 
: Where the complainant was proceeling on a road 
on: tumtum and by obstructing the tumtum the 
accused prevented the complainant from proceeding 
on his way and assaulted him ; 


—*—. 326. 


Held, that the facts consistuted the offence of 
*wrongful restraint under s, 341, I. P. O. MANGAL?, 
EMPEROR < Pat.30 


——— 8.379, See Penal Code, 1860, s: 
Se ig 476 
—-—.. S. 379—Accused seizing cattle of com- 
plainan? for certain dues although thz complain- 
ant had already paid thim—Accused ssbs2quently 
_ attempting to return animal—Accuszd hild guilty 
under s. 379, i | 
. A contractor for payment of tirni or g'aziag dues 
seized an animal of the complainant although the latter 
had already paid the dues. The contractor subse- 
quently attempted to return the animal to the com- 
plainant who refused to take it back ; 
’ Held, that the complainant was cause] a wrongful 
loss although. toa contractor did not intend to deprive 
the complainant permanently of the animal. The cən- 
tractor-therefore was guilty under s. 379, I. P. C. 
ABDUL-KHALIG Kuan v. JIMPEROR . Lah. 800 
—— Ss. 9—In execution of decree property 
belonging to other person than the judgment; 
debtor taken away by bailiff—Property taken back 
by person owning it and by his associates—No 
offence under s. 379. ih, 

It is an absurd doctrine to apply to the people of 
& Punjab village that if their property is wrongly 
taken by some one acting under colour of Govt. 
office itis their duty to go to ths Police or to the 
Court and that it isa crime to take back the proper- 


Where in execution of a decree against a certain 
person, property belonging to another person is being 
wrongfully taken away by the bailiff and the latter 
and his associates take back that property, thisis not 
an offence under s. 379, I, P. C. JAHANA D. EMPEROR | 

Lah. 564 
——— ss. 890, 394 —Words ‘for that end’, in 

s. 390, meaning explained—Accused first beating 

complainant and then committing theft—If offence 

under s. 394 committed, 

The words ‘for that end’ used in s. 390, I. P. C., 
clearly mean that the hurt caused by the offender 
must be with the express object of facilitating the 
committing of the theft or must be caused while the 
offender is committing the theft or is carrying away 
or is attempting to carry away the property obtained 
ky the theft. ft does not mean that the assault or the 
hurb must be cgesed in the same transaction or in the 
-same circumstances. 

Where it was established that the accused persons 
first -belaboured the co.nplainant and his servaut and 
subsequently conmittsi tie theft of thecash ; 

Held, that in the circumstances it eould not be said 
that whatever injury was caused it was causel when 
the assault was made with the primary object of. 
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enabling the accused to the committing of the theft. ° 
Taeg assault or the beating had no relation whatever 
to the commission of the theft, although the theft was 
committed ab the same time- or immedistefy after- 
wards. The accusede were not, therefore, guilty of 
an cfience under s. 391, BYsuaabuar Natu %. EMPEROR 
. Oudh 222 
—+~— S. 394. See Penal Code, 1869, s. 390 
| ° 222 


—— S. 395— Evidence of identificgtion of those 
taking part in dacott@—Value of. 
Evidence of ideatification of those taking part in 
dacoities at night is apt to be unreliable. BIRAM SARDAR 
v. EMPEROR Bom. 122 


———— 5. 397 as amended by Burma Act- 
(IV of 1940)—Offences committed before March 
16, 1940-Amending Act IV of 1940, does not 
apply—Offence before March 16, 1940, but con- 
victton ajter that date—S. 397 asit stood before 
amendment must be applied. 

The provisions of Burma Act LV of 1940, have no 
application to offences which were committed before 
March 16, 1940. Consequently, the provisions of s. 397, 
I. P. O., as they existed prior to the amendment must 
be applied in a case where the accused committed the 
offeuce bafore March 16, 1940, but was convicted after 
that date, for’it is by reason of the commission of 
the offence that the offender incurs the punishment and 
not by reason of his conviction by a Criminal Court. 
The trial, ending in a conviction, is merely the means 
whereby a Court of criminal justice ascertains that 
the accused is the person who has incurred the 


punishment by having committed the offence. This 
is made clear by s. 5, General Clauses Act. SHWE 
HLA U v. Tue Kine: 4 Rang, T20 


———— s. 425: See Penal Code, 1860, s. 295 
| 476 


7 -~ S. 425—Magistrate satisfied from evi- 
` dence that offence under s. 425, Penal Code (Act 
XLV of 1860), is committed —Uonviction, if can 
be given—Judgment, if should contain precise ex- 
pression used in section definiug the offence. 

Where the Magistrate applies his miad to the 
evidence and in finding that the accused had caused 
mischief to the complainant he must have been 
satisfied that the ingredients of the offences defined 
in s. #25, I. P. O., were present the finding is 
sufficient to warrant a conviction. It is not neces- 
sary in a case of this sort to embọy in the judge 
ment the- precise expressions which have been used 
in the section of the I, P. C, which defines the 
offence of which the accused person is convicted. 
HAFIZUR RAHMAN V. AMINAL HAQUE Cal. 88 


Permanent Settlement Regulation (I of 
4937. Construction— Effect of. See Bihar Agricul- 
tural Income Tax Act, 1922, s, 2 (a) 663 SB 

Pleadings. See Practice / 243 

——— Amendment—Argunænts in appeal before 
High Court heard—Amendment of causo title ofe 
plafnt cannot be allowed. 

. It would be highly undesirable from every point of 

vigw to allow applications of the cause titio of the 

plaint which are made after the whole case is argued. 
and the parties have an opportunity of knowing or at 

least guessing with some degree of accuracy wnat 18 

going to happen to their case. Kuppu GOVINDA CHET- 

TIAR—v, ÜTTUKOTTAI CO-OPERATIVE SOCIETY 

“ e Mad. 769 

Amendment —Plaintiff knowing plaint to 

be defective—Opportunity to amend given-Defect 
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°. not removed—Further application to amend beyond 
- limitation, held could not bz allowed. e. 
: The plaintiff knew at an early stage of the proceed- 
ings that hiwplaint was defective. He was given an 
opportunity t» amend his plaint.e His ‘amendment did 
not, howevér,.remove the defect. He subsequeatly 
applied for further amendment : 
Held, that’in all fhe circumstanees, and espetially 
gincesthe application for amendment wes made well 
beyond the period of limttation.no further indulgence 
could be graMed to the plaigtiff. BANWARI Ram v. 
MunHAMMAD Yar Kuan 7 All, 72 


i—— Amendment —Proposed amendment should be 
~ submitted before leave is granted—Original clatm 
. based on renewal given to plaintiff of earlier pro- 
note in favour of deceased —Amendment suing on 
_ earlier pro-note as deceased’s executor—Amend- 
, ment, if alters suit. 
- Itis usual and generally most desirable that a party 
desiring to amend his pleading should submit 
his proposed amendments in explicit form before the 
leave sought is granted, that is, he should formulate 
and state in writing theexact amendments for which 
he asks, i i 
The fundamental character of the suit is not altered 
where the plaintiff first bases his claim on g renewal 
pion to him of @ pro-note, executed in-favou® of the 
eceased and subsequently amends his pleadings and 
sues on the original pro-note as executor of the deceas- 
ed. Evsoor KARWA v. NIEMEYER | Rang. 77 
Fractlo6—Adjournmeni-i Uness of party—Court's 
uty. | 
Ordinarily a party is entitled -to be given a reason- 
able opportunity for being physically present himself 
when his case is being heard, and if his physical pre- 
sence is made impossible by reason of illness, justice 
requires that he should be given an-adjournment for 
the purpose of enabling him to be present, MANTHIRI 
GouNDAN v. ARUNACHALAM GOUNDAN ! Mad. 795 
-——— Appeal—Appeal presented and request for 
time to obtain necessary record made—It should 
not be disposed of on same day. i 
An appeal should not bé disposed of on the same day 
on which it is presented in spite of the request of the 
Advocate for time to obtain the necessary records, 
Ponnuswami REDDIAR, In re Mad. 256 


—~— Appeal—Deeree adjudicating rightsebetween 
defendant No.land plaintiff—other defendants 
. discharged under O. I, 7.10, Civil’, Procedure Code 
(Act V of 19 Appeal against decree—Question 
of liabilities of defendants discharged cannot be 
agitated, 3 
The judgment and decree of the Court below did 
not contain any adjudication regarding the liability of 
defendants Nos. 2to9 who were discharged under 
O. I, r. 10 by aseparate order passed by the Court. 
The decree in the case was a decree which could be 
‘said to be adjudicating: the questions as between the 
plaintiff on the one han? and defendant No. 1, on the 
«ther only : 2 
Held, that in an appeal from such a decree d was 
not „possible for the plaintiff to have raised the con- 
tention regarding the liabilities of defendants Nos. 2 eto 
9. LALSA Morisa v. BHAGWANT Rawat NAIK Kanao 
i Nag. 37 
danii Appeal—N ew plea—Legality of partnership 
as regards constitution, is mixed question of law 
and fact. A f 
The question as te the legality of the constifution of 
a partnership is clearly a mixed question of law and 
fact and the Appellate Court cannot for the first time 
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raise such a question and decile it. Murtuanp Tacio- 

MAL v. SHAMDAS JETHANAND Sind 380 

— Duty of Court—Appealable casz—Court’s 
opinion on all important issues must be recorded. 

In aprealable cases Courts are bound to record their 
opinion on all important issues. Loke NaTH MUKRRJEE 
Vv, ABANI NATH MUKHERJEE Cal. 874 

New plea—Plea of res judicata for first time 
in second appeal. ah; 

The plea ofres judicata is not a pure question of 
law and where the point was neither raised nor plead- 
ed in either of the lower Courts it cannot be allowed 
in second appeal. Guasiram v. KunpANBAI Nag. 864 
———— Non-joinder of parties—Suit cannot be dis- 

missed, i 

A suit cannot be dismissed in toto on the meee ground 
of non-joinder of parties. CHAGGANLAL MARWARI v.e 
INDRA Kerot Pat. 459 

Pleadings—Limitation—--Owner of land dis- 
possessed and his irrigation rights obstructed - He 
cannot circumvent law by suing for injumction in 
respect of irrigation rights. bnn 

An owner of ahar lånd whose rights of irrigation 
have been obstructed and who has been dispossessed, 
can bring a suit for possession and he cannot be allow- 
ed to circumvent the law of limitation by suing for in- 
junction in respect of irrigation rights, AKHAURI HALI- 
WANT SAHAY v. DEO NARAIN MALI Pat. 243 
s—— Pleadings—Plaint returned fer presentation 
eto proper Court—Subsequent representation to 

same Court- Plaint re-admitted without giving old 

number —True copies of written statement of old 
plaint put onrecord—No objection by plaintiff— 

They held must be taken to have admitted these as 

pleadinge of defendant. i ST 
. The plaint wasat first returned to the plaintiffs for 
presentation to the proper Court and was then re-présént- 
ed to the-same Court when it was re-admitted without 
giving to the suit on re-admission the same number as 
was given to the proceeding in the old suit, when the 
written statement already filed by the defendents in 
the first suit would automatically have become part of 
the record of the proceedings in the second. However, 
true copies of the defendants’ written statement in the 
first proceedings were put upon the record in these pro- 
ceedings, and neither plaintiff nor the defendant 
objected : 

Held, that it must be taken that they accepted these 
true copies of these written statements as the pleadings 
of the defendants inthe case. MuLoHAND CHANDUMAL 
v. HARKISHINDAS PARMANAND Sind 461 

e ——— Precedents — Riyht acquired not under statute 
but under deed—Cases of Hindu widcw or widows 
of talugdars cannot be relied on. : 

Jt would not besafe torely on the cases of Hindu 
widows or the widow of talugdars, where the tight has 
come into existence under the deed and not under any 
statute. HARI Saran Das r. Har KISHAN Das 

Oudh 16 

Suit for declaration of plaintiff’s title to 
land sold in execution of rent decree to which he 
was not made party, against auction-purchaser—It 
cannot be dismissed merely because some of persons 
having interest in holding were not impledled. 

Where one of the tenants who was n8 impleaded in 
a suit for rent of holding brings a suit subsequent to 
the sale of the holding in execution, against the auction- 
purchaser, for declaration cf his title to the land, s0 
far as the plaintiff and the auction-purchaser are con- 
cerned, the suit tannot be defeated merely on the 
ground that some persons who might possibly have an 
interest in the holding are not made parties though the 
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decision is ng binding against such persons. NEHAL 


Kuan v, FELU Doug Pat. 435 
Precedents. See Practice 16 
Pre-emption — Pre-emption suit decreed — 


Amount deposited by pre-emptor—Vendee with- 
drawing same—During execution proceedings by 
pre-emtor for possession pre-emptor and vendee 
entering into compromise under which vendee pay- 
. ingcertain amount to pre-emptor “before Court 
which oderiag execution to be filed in full satis- 
faction —Compromise held out and out sale. 
“A pre-emption suit was decreed on payment 
of*Rs. 1,800. This sum was deposited in Court 
and was taken cut by the vendee, The pre-emp- 
tor subsequently applied for execution of his dec- 
ree by being put in possession. But during these 
proceedings the pre-emptor and the vendee entered 
einto a compromise whereby the vendees paid 
Rs. 2,000 to the pre-emptor to cover the cost of the 
land and the expenses incurred by him in the 
litigation and the pre-emptor agreed that the suit 
should We considered as dismissed. Rs. 2,000 was 
paid in the presence of the Court and the Court 
passed an order that the execution should be filed in 
full satisfaction : 

Held, that the question whether a sale was a 
sale of land or not must depend on the circum- 
stances of each particular case, and that there was 
an out and out sale of land by virtue of the com- 
promise inasmuch as the land had vested in the 
pre-emtor by virtue of the decree when he dê- 
posited Rs. 1,800 in Courtand he was at the time 
of the compromise the absolute owner of the 
property of which he could get possession by execu- 
tion. Inzar Gun SAID Anwar v, Hasan Gon Taza 
GUL Pesh. 92 
Presidency Towns Insolvency Act (III of 

1909), ss. 8 (2) (b), 36 (Rangoon)—Leiters 

Patent (Rangoon), cl. 13—“Judgment”, meaning of 

—Insolvency proceedings, whether ‘‘suits’’—Deci- 

sion whether witness should or should not be 

further examined under s. 36, if judgment—Re- 
fusal to exercise jurisdiccion, if judgment. 

The word “judgment” in cl. 13, Letters Patent (Rang.) 
means and isa decree ina suit by which the rights of 
the partiesat issue in the suit are determined. For 
the purposes of appeals the various proceedings in an 
insolvency should ba regarded as a series of “suits” 
arising out of one failure and that is a “judgment” for 
this purpose which finally determines the substantive 
rights of those concerned in anyone such “suit”, 
A decision, therefore, which finally determines the 
question whether a witness should or should not be® 
further examined under s. 36 of the Presi. Towns Insol. 
Act, isa “judgment” within the meaning of cl. 13 of 
the Letters Patent and is therefore, appealabla. A 
Judgment properly so called, must bean exercise of 
Jurisdiction and therefore a refusal to exercise juris- 
diction, at all events ifit be a lawful refusal, cannot 
be a “judgment. ’? EBRAHIM MOHAMED Boni v. K. Ba 
GYI 4 Rang. 250 

8.17. See Presidency Towns Insolvency 








Act, 1940, s. 49 318 
— 8. 86. See Presidency Towns (Rangoon) 
Insolv8ncy Act, 1909, s. 8 (2) (b) 250 


38_Costs—Witness legally represented 
at examination, if entitled to costs. 

A witness who is legally represented at an examina- 
tion under s. 36 isnot entitled to costs of such repre- 
sentation. It isa measure of prudence which he takes 
at his own expense. A witness who is, rightly or 
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wrongly madea respondent to an appeal from an order ` 
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under s. 36 and served as such but againgt whom e 
ngsubstantive relief was asked for and who woul not 
have*been out of pocket by reason of the appellate 


decision, had it gone against him, if he had net ,con- 
tested the appealis not entitled to costs. EBRAHIM 
Mowamep Bont v. K. Ba Gyr Rang. 250 


——-— S. 36—Discretion under s. 36 in refusing to 
summon witness or further examine him, if can 
be interfered with in appeal. > 
The discretion of thé Court under s. 36 in refusing 

to summon or further to examine a gitness is not 

lightly to be interfered® with on appeal. It is not 
enough for the appellant to show that tle discretion 

was wrongly exercised, but he must go further and , 

sh®w either that it was not exercised atall, or, if exer- 

cised, was exercised either unjudicially, or on a 

wrong principle of law, or on a wrong appreciation -of 

the facts. Buta right decision even if reached in the 

wrong way will not be interfered with. EBRAHIM , 

Mouamep Bost v. K. Ba GYI Rang. 250 


s. 36—Examination ynder s. 36, nature of 
—Right of. h i 
The only right which the section gives to the Official 

Assignee or to any creditor who has proved is a right 

to apply to the Court to summon a witness. Itis in 

the discretion of the Court whether or not it will do so 
at all, angle if it, does do so, the examination of the 
witness is, in theory, an examination by the Court}; 
itis only as a matter of practice that the person ap- 
plying for the summons is permitted to attend and: 





question the person summoned at all. EBRAHIM 
MoHAMED Bont v. K. Ba GYI Rang. 250 
s. 36—Ezamination, when should b? 





ordered—Fact that litigation against witness may 

ensue, if ground for refusing to examine wit” 

ness. 

The Court ought not tomake anorder for the ex- 
amination of a witness under s. 36 of the Act unless 
there is ground for thinking thatthe order is likely 
to bs of some use. Sub-sections (4) and (5) of s. 36 
make it quite clear that the mere -fact that the 
litigation against the witness may ensue cannot be a 
ground for refusing the examination. EBRAHIM 
Mouamep Bont v. K. Ba Gyr Rang. 250 


—— — S. 36—Erercise of powers under s. 36. _ 

Sectien 36 confers on the Courtan extraordinary and 
inquisiterial, though certainly a necessary power, to 
he exercised inthe interests ofthe dus administra- 
tion of the insolvent’s estate withog$ fear, but not 
without scrupulous regard to considerations of economy 
and of fairness to the person examined. EBRAHIM 
Mouamep Bont v. K. Ba GYI Rang. 250 


— — g. 86 —Scope of examination under s, 36. 

It is impossible to lay down any hard and fast rule 
limiting the scepe of a private examination under s. 36 
and though the Court may (not must) think it proper. 
to confine it to questions arising ont of the matters 
stated in the affidavit leading. to the summons there is 
certainly no rule that only those matters themselves 
may %e put to the witness. A h 

Section 36 is not in terms restricted to the examina- 
tion of persons who are thought to be indebted to or 
p&ssessed of part of the debtor's estate but extends to: 
“any person whom the Court may deem capable of 
giving ingormation respecting the inoen, ae dealings 

erty”. EBRAHIM MOHAMED Boprv. K. YI 
pe Rang. 250 
—_—, ss.49, 17, 6O0—Preference of one credi- 
tor over another—Aftercacquired property ofin- 
solvent—Payments by insolvent before adjudica-: 


J 


e 
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Presidency Towns Insolvency ‘Act—contd: 


* tion to creditor without notice of insolvency, if pro- 
tected—Prior to adjudication insolvent obtaining 
loan from bank and undertaking to pay in monthly 
“instalments from salary—Insolvent authorising 
and requesting employer to pay instalments out of 
his salary—Completed assignment ‘or charge, if 
created in favour of bank—Insolvent’s atjudica- 
tion, effect of, on contract—Amount ordered. by 
Court under s, 60 (2), if vested in Offgial Assignee 
“and” balance, if belonged absolutely to insolvent— 
Official Receqper, if can recover amount paid to 
bank out of such balance. NG 
The insolvéncy law aims of equal and rateable 

distribution of the property of the insolvent among 

the creditors who are entitled to prove their debts in 
insolvency without any preference of ono creditor over 
another. The property of the insolvent comprises also 
what isknown as the after-acquired property, and the 
payments made by the insolvent to any of his creditors 
will be protected provided they are made before his 
adjudication and the creditor has no notice of the in- 

solvency. . f 
-Sometimes before his adjudication, the insolvent got 

a loan from a bank during the pendency of a prior 

insolvency proceeding. The insolvent undertook to 

pay back the loan in monthly instalments out of his 
salary and authorized and requested his employer, the 

Railway Co., to pay the said instalments to tfe bank 

and the bank which had no notice‘of the insolvency as 

per contract continued to recover the instalments even 
after the adjudication, until the debts was fully re- 
covered : ` 

Held, (4) that on the date of the insolvency there was 
only an authority or direction and request by the 
debtor to the Railway Co., to pay a portion of his salary 
to the bank orat best a contract to assign the future 
salary as and when it was earned and that there was 
no completed assignment or charge. By the adjudica- 
tion of the insolvent the contract was revoked and 
consequently the liability of the insolvent or his éstate 
for breach of such contract was only in damages and 
the creditor was not entitled to enforce the transac- 
tion as against his subsequent salary, at any rate not 
against the assignee in bankruptcy. ! 

(tz) that although any dealing by the insolvent with 
reference to after-acquired property was protected if 
the assignee acted bona fide and prayed value, no 
matter that he had knowledge of the insolvency, a dis- 
tinction had been made between the insolvent’$ after- 
acquired property in general and his pays, salary or 
other income, bfeason of the provisions contained’in 
8, 60, Presi. Towns Insol. Act, and that only the amour t 
ordered by the Court under s., 60 (2)' vested in tle 
Official Assignee ; and the balance being at the abso- 


‘lute disposal of the insolvent; he was free to pay any 


one of his creditors in full and consequertly the 
Official Feceiver could not recover the amout paid by 
the insolvent to the bank out of such balance subse- 
quent to his insolvency. : 

(wit) that the letter of the Official Assignee permit- 
ting the bank to collect the amount from the Rail- 
way Co. according to the cortract amounted®to a 
voluntary payment. OFFICIAL ÅSSIGNEE v, SECRETARY, 
M. & 5. M. RAILWAY EMPLOYEES Co OPERATIVE URBAN 
BANK, Lrp. Mad. 818 
—— SS. 53 (3), 51—Ezecution sale—Purchase 

in good faith prior to adjudication order—Pur- 

- chase, if can be assailcd under s. 51—Person re- 
lying on s. 53 (3)—Burden is on him to show that 
-he is covered by it. . S è 

Sub-s. 3 of s. 53, Presidency Towns Insol. Act, has 

this effect that if it can be shown that’ a purchaser in 
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execution proceedings has purchased ing gocd faith 
prior to the order of adjudication, his purchase cannot 
i on grounds based on s. 51, -Presidency 
owns Ins]. Act. If a party seeks to validate an - 
othêrwise invalid purchase by relying on sub-s. (3), the 
burden falls on him of showing that he is covered by it. 


In re KEDARNATH SEN Cal. 423 
———s. 60. See Presidency Towns Insolvency 

Act, 1909, s. £9 318 
——-— Se 60—Rule for fixing amount under s, 


-60 (2). 

The first one hundred rupees of the insolvent's salasy 
and a half of the excess over one hundred are exempt 
from attachment ; and therefore there is no reasot why 
the balance at least should not be required to be paid 
for the benefit of the creditors. That should be the 
ordinary rule in fixing the amount under s. 60(2) , 
OFFICIAL ASSIGNEE V. SECRETARY, M. & S. M. RAILWAY 
EMPLOYEES’ CO-OPERATIVE URBAN BANK, LTD. 

Mad, 818 


Press (Emergency: Powers) Act (XXIII of 
1931),s. 4 (1) (a) and (d)—Common sense 
interpretation must be given to doz:ument complained 
of - Poem entitled “Labourers, the mainstay of the 
“world”, urging labourers not to tolerate exploita- 
tion of their masters and inciting bloody revolution 
antl destruction of present social order by force 
—Poem held fell under s. 4 (1), cl. (a). and not 

-ynder cl (d). 

“A common sense interpretation must be given to 
the document complained of namely, the impression it 
gives toa man of ordinary common sense. 

In order to show that certain words come under s. 4 
(1) (a) of the Press (Emergency Powers) Act, it is un- 
necessary to show that the words tend to incite. to,: or . 
to encourage the commission of a particular offence 
or offences. It is sufficient if they tend to incite to or 
to encourage the commissionof cognizable offences of 
violence in general. \ 

A poem in’ Hindi was entitled ‘‘Labourers—the 
mainstay of the world.” It began emphasising that 
labourers are the mainstay of the present world and 
then proceeded to describe their unfortunate and pitiful 
lot. The author subsequently pointed out that though 
speechless to-day, when organized they would be as 
powerful as millions and this portion of the poem ended 
with these mords: “Why are you helplessly tolerating 
the exploitation of your masters”. The remaining lines 
were as follow : h 

“Labourers, Raise now thecry of Revolution. 

The. heavens will tremble, the Universe 

Will shake and the flames of revolution 

Will burst forth from land and water. 

have been the object of exploitation, 

Now dance tke fearful dances of destruction on 

this earth. 

Truly, labourers. Only total destruction will create 

anew world order and that will bring happiness 
to the whole world” : Z 

Held, that the words “masters or exploiters’? are too’ 

wide and vague to denote a definite or ascertainable 

class so as to come within cl. (d) of s. 4 (D) of the 

Act. : 

Held, further that the poem contained words tend- 

ing to incite to or to encourage bloody r@volution, and 

the destruction ofthe present social order by bloodshed 
and force and clearly came within s. 4 (1) (a) of the 

Act. BADRI Narain SINGH v. CHIEF SEORETARY TO' 

GOVERNMENT, BIHAR Pat. 273S B 

Presumption, See Evidence Act, 1872, s, wee 


You who 


. execute one his behalf. 
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Principal and agent—Power-of-atiorney — 

Authority to adjust matters—Whether includes 
` power to nefer to arbitration. 

Where a power-of-attorney authorises the agent to 
adjusta matter, the power does not include a pcwer 
to. referer the matter to arbitration on the principle 
underlying the maxim delagata potestas non pogest 
delegari. P: L. S.S. RAMANATHAN CHETTIAR v. K.M. 
V. Y. Kymarappa CHETTIAR Mad. 826 
Promissory note—One of parties promising to 

execute pro-note Lut not doing so—Wo evidence that 

he authorized anyone to afix his mark—His lia- 
bility under pro-note—Pro-note purporting to be 
jointly executed tyAand B in renewal of old 

*joint pro-note—A alone executing it—No evidence 

whether A executed only on faith that B would also 

execute—Note, if binding on A~ 

Where there is no evidence that a party toa promis- 

sory note authorized anyone to affixhis mark and all 
that isin evidence is that he promised to execute the 
note and went away without doing so there was no 
execution either by him or by a person authorized to 
He is not, therefore, liable 
under t®e promissory note. 
“When eA executes a bond on the faith that B will 
also execute it and that B fails to do so, A has an 
equity in his favour relieving him from a liability 
which he never intended to undertake. But it is also 
settled that if A signed the bond without any regard 
tothe question whether B signed it ornot and if he 
delivered it as his bond, he is liable thereon, even 
though B did not sign. The question whether a parti- 
cular instrument was signed by one of the partie#on 
the faith, that the other would also sign is a question 
of fact and or is a ground of defence which must 
be established by the person who has signed the in- 
strument. 

“When there isa promissory note purporting to be a 
joint promissory note of Aand B, in renewal of pre- 
vious joint promissory note and A alone executes and 
delivers that note and B fails to execute it, the note 
is binding on A, when there is no evidence one way or 
the other whether or not A executed only on the faith 
that B would also execute. BOLISETTI SUNDRAM V. 
KANUPARTHI VENKATAPPADASU Mad. 846 
——-— Stamped and signed paper delivered by 

defendant toa person—Suit by plaintiff on hand 
noie—Defendant producing receipt executed by 
such person—Question whether hand note was 
completed in favour of plaintiff at date of receipt 
is one of fact. : ; 

A hand-note is certainly a negotiable document, but 
if itis found as a fact that it was never negotiated that 
would alter the situation. Where the defendant had 
delivered a stamped and signed paper toa person, the 
question as to whether at the time when the payment 
was made by the defendant under a receipt purported 
to have been executed by such person, the hand-note 
had already been completed in favour of the plaintiff 
who has brought a suit on the hand note, is a question 
of fact. HARI KANT JHA v. NATHU CHOUDHURY 

Pat. 433 

Provincial Insolvency Act (V of 1920), 
ss. 4, 53—Question relating to fictitious charac- 
ter of transfer not falling under s. 53—If can 
be tried under s.4—Held that gift made by in- 
solvent in favour ofhis son and nephew was not 

fictitious*and could not be annulled under s. 4. 

It is open to an Insolvency Court to try a question 
under s, 40f the Prov. Insol. Act relating to the ficti- 
tious character of the transfer even though it does not 
fall under s. 53 of the Act the petition having been 
made by the creditor more than four years after the 
transfer, >- 5o - 
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A donor who was Subsequently adjudicated insolvent, 
had made a gift of his property tohis minér son and 
@nephew. The mutation of names was effected in 
favour of the donees in respect of the propeyty gifted. 
No khewat ¢tood in the name of donor after the date 
ofthe gift and donor ng longer retained possession 
over the gifted property. ‘Phe amount of fndebtédness 
admitted by the insolvent did not show that the insol- 
vent’ was under any pressure from his creditors which 
led him to mêke the giftin question. Ib had nog been 
shown that any of the debtS wasa decretal debt or 
that there was any exegution of decree ending against 
the insolvent’: è 

Held, tbat in the circumstances of the case -there was 
wo evidence whatsoever to show that the deed of gift 
was a fictitious or colourable transaction which was 
not intended to take effect. Therefore, the insolvent 
had no interest in the property gifted and the gift could 
not be annulled under s. 4. AvADH Ras SINGH v. 
MANGREY Oudh 600 
———— S. 28. See Provincial Insolvency Act, 1920, 

s. 51 

S. 28—S. 28. scope of —Execution sale con- 
firmed after insolvency proceedings were over— 

Judgment-debtor cannot ask Court not to confirm 

it. 

Section 28, Prov. Insol. Act bars the remedy of the 
creditas only during the pendency of the insolvency 
proceedings but where the sale was confirmed after they 
were over the judgment-debtor has no right to ask the 
Court not to confirm the sale. Surag BALI vV. GANGA 
PERSHAD Oudh 605 
——— SS. 51, 28—Property sold and purchased 

by decree-holder—No claim laid by Receiver—Judg- 
-,ment-debtor cannot say that sale should not be ‘con- 

firmed. . 

Under s. 51, Prov. Insol. Act the decree-holder will 
not be entitled to the benefit of his execution against 
the Receiver only, but where the Receiver has laid no 
claim tothe property sold and purchased by the decree. 
holder the judgment-debtor has no right to say that 
the sale held in favour of the decree-holder should not 
be confirmed. Suras BALI v, GANGA PERsHAD 

. Oudh 605 
——— s. 53. See Provincial Insolvency Act, 1920, 

s. 4 600 
——— ss. 72, '75—Court's refusal to prosecute on 

creditor’s application—Creditor, if has right of 

appeal. 

Where the Court refuses to prosecute the insol- 
vent under s. 72, Prov. Insol. Agt on a creditor’s 
application it is doubtful whether 
right of appeal. CHIMAKURTI SESHAYYA v. HIRACHAND 
CHUNILAL 2 Mad. 33 
——— S. 72 (2)—Court prosecuting undischarged 


insolvent under s. 72 (2)—Before dismissal of - 


appeal, insolvent obtaining discharge—Proceedings 

against him, if made void. 

Where the Insolvency Court prosecutes an undis- 
charged insolvent under s. 72 (2), and before the 
dismissal of his appeal aginst the prosecution the 
ineglvent obtains his discharge, the dischargé canthot 
render the proceedings against the insolvent void, 
CHIMAKURTI SEsHAYYA V. HIRACHAND OHUNILAL 

ë Mad: 38 
——— S. 72 (2)—Power to prosecute under s. 72 

(2)— Purpose and scope of—Bar of res judicata 

against Court—Insolvency Court, if car reconsider 

its decision not to prosecute in light of second ap- 
plication by creditor. Br 

Uftder £s. 72 (2), there is aepower given, not. to 
the interested party, but to the Qourt itself on being 


e creditor has asm» 
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atisfied that an @ffence cf the kind céntemplated 
<.2d been gommitted, to send the case to the Magis- 
trate. This is a power conferred notin the interests 
cf this or tbat party, but in order that the Curt 
itself may prevent’ an offence against the insolvency 
law. Hence there can be no question of a bar of 
res judicateé operating agaiest the Court. The In- 
solvency Court can, therefore, consider a decision 
of its own not to prosecute in the ligth ofa second 
application from the creditor, although the Court, 
will fot ordinarily . prosecute on ‘the strength 
of informationgon which it has previously declined 
to act. CHIMAKURTI SESHAYYA ®. HIRACHAND CHUNI- 
LAL ° e Mad, 33 
—— ss. 72 (2), 75~—Before directing prosecy: 

tion, notice to insolvent, if essential. 

Substantially the provisions of s. 72 (2), Frov. 
nsol. Act, are analogous to those of s. 476, Criminal 
P. C., and the Insolvency Court should ordinarily 
give notice to the insolvent before directing his pro- 
secution, CHIMAKURTI SESHAYYA v. HIRAOHAND CHUNI- 
LAL Mad. 33 
—— — 8.75. See Brovincial Insolvency Act, 1920, 

8, 72(2) 33 
——_—— 8, 75- Decision to prosecute—Insolvent has 

right of appeal. ) 

An insolvent hasa right of appeal similar to that 
provided by s. 476-B, Criminal P. O., agajnst the 
order of the Court directing his prosecution. @HIMA- 
KURTI SEsHayyaA v. HIRAOHAND CHOUNILAL 

Mad. 33 
Provincial Small Cause Courts Act (IX of 

1887), s. 25—Duty of High Court. . - 

It is the duty of the High Court acting’ under s. 25 
of the Small Cause Courts Act to see that substantial 
justice is done as between the parties. Gaya Prasap 
V. AHMAD HUSAIN Oudh 744 
Punjab Courts Act (VI of 1918), s. 41 (8) 

—Lower Court holding that plaintiff as remote 

reversioner is not entitled to challenye alienation 

by wilow—Plaintiff wishing to establish custom 
to contrary in second appeal—Certificate, neces- 
sity of. : 

Where it has been held by the lower Court that re- 
versioners in the position of plaintiffs would ordinarily 
have no right to contest an alienation made by a widow 
with the assent of the next reversioner, the plaintiffs 
wishing to establish a local custom to the contrary in 
second appeal must produce a Certificate under s. 41 (3), 
Punjab Courts Act. Sunpar v. TABO Lah.310 
Punjab Court of Wards Act (II of 1903), 

s.19—Suit agamst ward for declaration that 


= plaintiff is entitled to muafidar rights in lands 


owned by ward—Rights neither vesting in ward 

nor under superintendence of Court of Wards— 

Notice under s. 19, if necessary. 

Ina suit for a declaration that the plaintiff is en- 
titled to muafidari rights in land owned by a ward, 
when the muafidari rights do not vest in the ward 
nor are they under the superintendence of the Court 
of Wards, no notice undag s. 1%, Punjab Court of 
Wajds Act is necessary. AMARJIT SINGH V, GURDWARA 
THAMJI SAHIB Lah. 863 
——— 8. 19—Suit under s. 25-A, Sikh Gurdwaras 


Act (VIII of 1925), against ward in resp.ct of A 


rights in property belonging to ward—Entire pro- 
perty under superintendence of Court of Wards— 
Notice under s. 19, tf essential. i 
Where a tribunal declares a well and two cisterna to 
belong to a ward (Guru) subject {fo certain rights 
“ therein in favour of the public, and subsequently a 
suit.is brought against the ward under s, ‘25-A, Gur- 
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dwaras Act, in respect of these rights and the entire 
property of the ward is under the suparitendence of 
the Court of Wards, a notice under is 19, Punjab Court 
of Wards Act i3 necessary. AMARJIT SINGH v. Gurp- 
WaRa, THAMJI SAHIB Lah. 883 


Punjab Debtors’ Protection Act (II of 
1936), s. 9—Objections under—To be decided by 
executing Court - Collectcr’s jurisdiction in this 
rescect—Lartd actually alienated by Collector in 
full satisfaction of decree—Executing Court can- 
not deal with objections under s. 9, 

The validity of objections under s. 9, Punjab Deh- 
tors’ Protection Act can be decided by the Court 
which passed the decree or order that is, the execut- 
ing Court. The Collector has no jurisdiction to decide 
such objections. The executing Court, however, has 
no jurisdiction to deal with objections under s. 9 re- 
garding the attachability of the land after it hag 
actually been alienated by the Collector in full satis- 
faction of the-decree. 

When a special jurisdiction is conferred it must be 
taken as strictly limited to the terms in whith it is 
created and cannot be extended to cover mætters to 
which no express reference has been made or which 
do not have to be decided in order to carry out the 
purpose for which the special jurisdiction “has been 
created, LAKHMI CHAND v. AULIA Kaan 

Lah. 634 

Punjab Pure Food Act (VIII of 1929), 

S13 (1) (a) -Conviction under—When can be 


For a conviction under s. 13 (1) (a) Punjab Pure 
Food Act, it is essential to prove inter alia that the 
ghee was sold. Conviction cannot be based on the fact 
that the ghee was exposed for sale, Sar Pat TARA 
CHAND v, LAHORE MUNICIPALITY Lah. 160 


Punjab Restitution of Mortgaged Lands 
Act (IV of 1938), ss. 2, 3, 7 and 12— 
Determination of validity of Act — Pith and 
substanc: — Subject-matter of Act falls within 
Sch. VII, Provincial Legislative List, item No. 21, 
Government of India Act, 1935, (25 4 26 Geo. V, 
Ch. 42) and is intra vires of Provincipal Legisla- 
ture. 

The test for determining the scope and validity of 
legislation is to ascertain the true nature and charac- 
ter of the enactment, that is to say its “pith 
and substance.” The “pith ani substance” of 
the Punjab Restitution of Mortgaged Lands Act 
(IV of 1938), is to empower the Collector tò ex- 
tinguish subsisting mortgages effected before June 
8,,1901, subject to the condition of payment of com- 
pensation in certain cases. The subject-matter of 
that Act falls within the expression in item No. 21, 
“land, that is to say rights in or over-land’” and 
consequently the restriction on the jurisdiction and 
powers of Civil Court, provided by s. 12 of that Act, 
is also within the authority of the Provincial Legisla- 
ture. For the same reasons, the impugned Act cannot 
be said to conflict with the Contract Act in so far ag 
it deals with land other than agricultural. 

The mere fact that the subject-matter of theim- 
pugred Act may also be affected by certain provisions 
in the Current Legislative List, would not attra@ the 
provisious of s. 107, regarding repugnawey. Conse- 
quenly the Punjab Restitution of Mortgaged Lands 
Act, is intra vires of the Provincial Legislature. Mees 
Ras v. ALLAH RAKHIA Lah. 418 FB 
Punjab Sikh Gurdwaras Act (VIII of 

1925), ss. 8, 10- Power of tribunal under s, 8 

—Whether can adjudicate of right, title and in- 
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terest of @uardwara in property mentioned in list 
under s. 7 (3) of Act. e 
Under s. 8, Sikh Gurdwaras Act, the tribunal has 
only to determine the nature and character of ehe 
institution and not to adjudicate upon*the right, title 
or interest of the Gurdwara in the properties men- 
tioned in the consolidated list published under s. 7 (3) 
of the Gurdwaras Act. ‘That is a maétar which has 
to be decided in proceedings on the petition under 
s. 10. The remarks of the tribunal in its judgment 
and decree under s. 8 regarding the right, title and 
jaterest of the Gurdwara in the properties mentioned in 
the consolidated list must be regarded as obiter and 
have, therefore, no legal effect as against the declara- 
tion of rights ås embodied in the decree under s. 10, 
AMARJIT SINGH v. GURDWARA THAMJI SAHIB 
Lah. 883 
——— S. 10. See Punjab Sikh Gurdwaras Act, 
1925, 8.8 . 883 
ge s.45 (6). See Punjab Tenancy Act, 1887, 
s. 50-A. 852 
———— §. 50. See Punjab Tenancy Act, 1887, 
s. 50-A í 852 


nam ss. 50-A, 50, 45 (6)—Tenant ejected 

under s. 45 (6) or his suit dismissed under s. 50 

—Whether can sue in Civil Court under any title 

other than title as tenant. 

A suit by a person claiming possession of the land, 
under title of ownership or any title other than a title 
as tenants, (as a mortgagee with possession) is aot 
barred under the provisions of s. 50-A, Punjab Ten. 
Act, even if previously the said person has been 
ejected by a 
or his suit has ‘been dismissed under s. 50 and the 
Civil Court has jurisdiction to entertain sucha suit. 
ILAM Din v. MANGAL SINGH Lah. 852 F g 
Railways Act (IX of 1890), s. 72—Risk note 

form H — “Misconduct”, meaning of —Duty of Court 

Railway held not guilty of misconduct. 

The word “misconduct’ in .risk note Form H 
means “improper -conduct.’’ The Court has 
cases.of this sort to consider all the facts and cir- 
cumstances and then arrive at a conclusionas to whe- 
ther the conduct of the railway employees was such as 
to render the railway administration liable in damages 
upon a reasonable view of the matter. If it is estab- 
lished that the employees of the railway administra- 

- tion, in defiance of the ordinary practice, placed tins 
of molasses in the wagon which containe the plaint- 
iff's yarn consignment or alternatively, if they placed 
the plaintiff's consignment in a wagen which contained 
tins of molasses, it must be held that they acted 
recklessly, knowing that contamination and damage 
would be a likely and probable result, and that by 

‘ their conduct they showed themselves to be indiffer- 
ent to such.results. Where, however, the plaintiff has 
merely proved that the packages were received in 
good condition at the station from which they were 
despatched and that they were found to be damaged 
by molasses on arrival at the destination, the rail- 
way cannot be held to be guilty of misconduct in the 
absence of proof that they placed tins of molasses in 
the wagon containing the plaintiff's yarn consignment. 
WaAJIP ALI MOHAMMAD RAFIQ v. ENGAL AND NORTH 
WESTERN Retitway Co. FIRM All. 413 
Receiver—Appointment of. See’ Civil Procedure 

Code, 1908, O. XL, r. 1 8 

Receiver, appointment of, in partition suit 

—Receiver considering his personal interest to 

the exclusion of those of parties*-Removal of such 

Receiver. 4 5 

Where the attitude of a Receiver appointed in a 





GENERAL INDEX , 


evenue Court under s. 45, sub-s. (6)- 


in ` 


texi 
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partition suit is inconsistent with the attitude of a 
Receiver, that is, where he is considering Kis own 
personal interests to the exclusior of the, interests 
of the parties whose representative he i8 and whose 
benefit should be his” congern, such Recgiver sLould 


be removed. SARBASUNDARI DASSI v. NANDARANI 

Dassr : Cal. 13 

Record of Rights—Holding shown as rent-free— 
Court can Meengt evidence in rebuttal. e 


Even if the record of rights’ had stated that certain 
lands were rent-free, itevould still be ofen tə a Court 
of fact to accept the evidence ag rebutting the entry 
inthe record of rights. CHINTI Kauarin v, KRIPA- 
SHANKAR WARRAH Pat. 300 
Registration Act (XVI of 1908), s. 17 (4) 

(d)—Compromise decree creating lease must bè 

registered. : 

Adecree embodying a compromise, purporting to 
grant a lease within the meaning of cl. (d) of sub-s. (1), 
s. 17, Regis. Act is rot exempted from registration. 
JAGDISH CHANDRA DEO DHABAL, DEB V. BISESWAR LAL 
AGARWALLA Pat. 428 
——_-__ S. 28—Absence of collusion between donor 

and donee—Registration of gift deed cannot be 

challenged. 

In the absence of any collusion between the donor 
and the flonee the registration of the deed cannot be 
challenged as being defective in law, MOHAMMAD 
Kazim Hossain v. NADRI BEGAM Oudh 87 
—-—8. 28—Fraud on registration—Criterian is 

intention of parties. : 

In determining whether the requirements of the 
law as to registration have bean complied with, the 
intention of the parties is the criterion by which the 
matter must be decided. Where the donor intended 
to vest the property in the donee. the inclusion of the 
property ina gift deed cannot te held to be a device 
to evade the Regis. Act. MOHAMMAD Kazim Husain 
v; NapRI BEGAM . : Oudh 87 
———s. 49—Lessees admitting lease but pleading 

inadmissibility of lease-deed for want of regis- 

tration — Court, if can go behind lease “and detzr- 
mine validity—Plea taken by on2,of lessees—Lease 
found invalid —It is invalid against all lesszes. 

Where the lessee admits the lease but pleads that the 
lease deed is inadmissible in evidence for want of regis- 
tration, the Court is fully entitled to g» behind the- 
lease and determine its validiiy. 

And where such a plea of inadmissibility is taken 
only by one of the lessees and the Igge2 is found to be 
javalid, it is invalid against all the lessees, 
Sin v. Ko Kye Rang. 31 
Religious endowment. See Hindu Law 13837 
Remand. See Civil Procedure Code, 1908, s. 151 


755 

Res judicata. 
See Civil Procedure Code, 1908, O. XXII, r. 5 S56 
See Landlord and Tenant 428 


—————Applicability—Ordèr on execution applicat 
tign, when can be res judicata on point whether itis 
“(an accordance with law’’—Ambiguous order, con- 
struction of—Order held not res judicata. 

e lf thereis previous order of the Court operating as 

res judicata which holds that the application under 

consideration was not made in accordance with law, 
then clearly that matter cannot be reagitated at a sub- 
sequent stage of the execution. But before an order 
can operate as ras judicata it must clearly decide 
that the application in questionswas not in accordance 
with law. Ifit merely rejects or dismisses the appli- 
cation on some other ground as, for instance, the nones 
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Res judicata-—gontld. 
‘appearance of the decree-holder, then there is no 
decision on the merits and when there is no decjsian 
on the merits, there is of course no res judicata. 
Where it ig einbiguous whefher an order js on merits, 
then the ambiguity must be construed in favour of a 
person agaiifst whom the orĝer is made. Where the 
order is: ‘‘Decree-holder absent. Application in- 
correct. He is awħited for November 2, 1933?’ or 
“decreg-holder absent. He has not yetgurned up as 
yet though he was awaited till to-day. Application 
is therefore ra@jected with cosgs’’ the order will not 
operate as res judicata. NATHMAL V. BALKRISHNA 
e Nag. 6414 
——— Hindu Law—J oint family—Previous decisign 
that family was not joint at particular time, whe- 
« ther res judicata in subsequent suit where question 
is whether family was joint before such time. 

The previous decision that a Hindu family was not 
joint at a particular time, cannot operate as res 
judicata in a subsequent suit in which the question 
is as to whether the family was joint or not before 
such time. Moman Lav Ram DAYAL Oudh 6i 
Previous decisions as to existence of law or 

custom of persons domiciled in Burma whether 

binding on Courts in Burma as res judicata, 

No number of previous decisions as to the existence 
of some law or custom of persons domiciled in, Burma 
are binding on the Courts in Burma in the senfe that 
they are res judicata; all that can be said is that a 
long line of decisions is always taken judicial notice of 
by the Court, and to that extent the law isto be regar- 
ded as settled law; but if any party so chooses, the 
question can alwaysbe reagitated and an issue must 
formally be framed. Yin Win Lin v. Ma Kyin SEIN 

: Rang. 323 
—— Suit against two defendants on basis that 
one of them was principal and the other surety— 

Question which of them was principal and which 

surety neither agitated nor decided—Subsequent suit 

by one of the defendants against the other - Defen- 
dant in subsequent suit, if can raise defence that he 
was not principal. 

A suit was brought against two defendants on the 
footing that one of the defendants was principal and 
the other wassurety. The question as to which of the 
defendants was surety and which the principal was 
neither agitated between the defendants inter se, nor 
decided. In a subsequent suit by one of the defendants 
against the other defendant: 

Held, that the defendant (in the subsequent suit) 


eam, could raise the def@ice that he was not the principal, 


such defence not being barred by res judicata, LAKSH- 

MANA SAHU v. M. SIMACHALA PATRA Pat. 739 

——_——Suit for possession by monk as representative 
of Sanghas of Kyaungdaik, dismissed—Subsequent 
suit as presiding monk, tf barred. 

Where a suit for possession by a monk as represen- 
tative of the Sanghas of Kyaungdaik is dismissed, a 
subsequent suit by him for possession in the capacity 
of a presiding monk is not® barred by res judicata. U 
ZÊWTIPALA v, U THATDAMA Rang. 597 
Right of suit—Cause of action—Anticipatin® of 

criminal complaint—Civil suit for declaration that 


there is no cause of action for the anticipated, 


criminal complaint cannot lie. 

The mere fact that A is supposed to contemplate the 
bringing of an action against B or that A may have 
stated that he has grounds for such an action, does not 
entitle B to institute an action aggicst A, to have it 
declared that A has ngt a good cause of action against 
B. KANHAIYALAL HARKARANDAS v. MOHANLAL RAM- 
VALLABH Bom, 814 
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Riparian rights—Proprietors of estate on par- 
tition stipulating to keep watercourse joint and 
agreeing not to interfere with supple channels— 
Either party can restrain other from erecting bund 

“and causing interference without showing damage. 

Under the partition of an estate it was stipulated that 
thé mountains, watercourses and certain other pro- 
peities should be kept joint and none of the parties 
should cause obstruction tothe supply charmels*and 
water channels flowing as per mamool till that date to 
the tanks from one part of the estate to another: 

Held, that the putting up of a bund interfering with 
the common watercourse by one party was an infraction 
of the right of the other party and the latterhad evepy 
right to have it removed without showing any damage, 
SEETHARAMACHANDRA RAOV. KOTAGIRI SATYANARAYANA 
Rao Mad. TT4 
Risk note. See Railways Act, 1890, s. 72 “4118 


Sale of Goods Act. (III of 1930), ss. 21, 23 
—‘Specific goods,” meaning of—Contract to sell 
some liquor out of big cask containing large quantity, 
required quantity not being separated or bottled is 
not contract of sale of specific goods within Meaning 
of s. 21—If falls under s. 23. K 
A contract to sell some liquor out of a big cask con- 

taining much large quantity, the required quantity not 

being separated or bottled, would not be a contract of 
sale of specific goods within the meaning of s. 21, Sale 
of Goods Act. The expression ‘specific goods’ neces- 
sarily means goods capable of being ascertained with 
certainty—certum est quod certum reddi potest. A 
sa% of some specified quantity of liquor out of a store- 
house of cask would not be capable of ascertainment 
until it was removed or separated. The words ‘specific 
goods’ would according to their natural interpretation 
mean goods whose delivery can be demanded in specie, 

A contract of sale of a small quantity of liquor stored 

in bulk could more properly be regarded as a contract 

forsale of unascertained goods. The ownership will 
not pass till the quantity ordered by the purchaser is 
ascertained and appropriated. The bottling of the 
liquor would be an act of ascertainment and appropria- 
tion. ENPEROR v. KUNVERJI Kavasst KavarpNa 

Bom. 302 


Second Appeal. See Civil Procedure Code, 1908, 
s. 100 472 

————-Custom—Wrong inference drawn by lower 
Courts from wajib-ul-arz—Question can be gone 
into in second appeal. 

-Where the Courts below have drawn an inference as 
to existence of certain custom from thewajib-ul araiz 
which cannot be upheld the High Court can go into 
the question in second appeal. Harun RASHID v, 
KANIZ FATIMA Oudh 394 


—-—— Finding of fact—Easement of necessity— 
Lower Court not appreciating what easement of 
necessity is—Court in second appeal can find 

' whether such easement exists. 

Where the lower Court did not fully appreciate 
what an easement of necessity is, its finding on the 
question is not binding in second appeal and so the 
Court can find in second appeal whether such an ease- 
ment exists. Nawab Hasan BAHADURY, ABIDA 

Oudh 859 


——-—- New plea— Point of minority @gr_ calling 
in aid s. 6, Limitation Act cannot be raised for 
first time in s:cond appeal. 
it is too late to raise the point of the minority of the 

plaintiff in the seconed Appellate Court ior the purpose 

of calling in aid the provisions of s. 6 of the Lim. Act 
where the point was not raised in either of the Courts 

below. SHIVJIRAN V, GULABCHAND Nag. 806 
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Set-off. See Companies Act, 1913, s. 229” | 8389 
Sikh Gurdwaras Act (Punjab Act VIII of 
1925). Sce under Punjab Sikh Gurdwaras Act 
Society—Acts of management within powers of 
society—Dispute between its individual membêrs, 
and those responsible for its management, if can be 
decided by Civi! Court—Civil Caurt when ban 
assume jurisdiction. : 
Tteis aswell-established principle that, provided that 
. the actsof the management are within, the powers of 
the society itself any dispute between individual 
members of the society and those responsible for is 
management must be decided by the machinery pro- 
viled by the rules and not in a Cour; of Law. It 
is only when an actis ultra vires the society that a 
member is entitled to come to a Civil Court and have 
the actof the management which is ulira vires declar- 
ed to be void: Kowrsa SURYANARAYANA Raolv. PATI- 
BANDLA SUBRAHMANYAM Mad. 760 


Membership—Resignation of—When takes 
effect — Restoration to membership — Resigning 
member subszquently attending meeting, effect of. 
The n@smbership of a Co-operative Society of a per- 

son caasegimmediately his letter of resignation reaches 

the Society. Thereis thus an immediate cessation of 
his membarship and there being no provisioa for with” 
drawalof any resignation in the Act or in the:by-laws, 


he can become a member again only by complying with 


the provisions relating tə membership. The mere fact 
that he refused to receive the ;copy ; of the resəlutim 
not accep'ing his resigaation and that ne atteadel a 
meeting of tne Society some six or seven moafis later 
has no legal effectso far as this question is concerned 
in the sense that these subsequent circumstances could 
not possibly restore him to his membership lor make 
him a member after he had ceased to be one, Kuppu 
GovINDA CHETTIAR V., UTTUKOTTAI CO-OPERATIVE SO- 





OIRTY - Mad. 769 
‘Specific Performance. i 1 
See Contract | 446 


See Specific Relief Act, 1877, ss. 22, 22 Gi): 533 
Specific Relief Act (I of 1877), s.| 9. See 
Court Fees Act, 1870, Sch. I, Art. 14 2) 70 
ss. 22, 22 (I1)—Specific performance — 
Suit for, dismissed by trial Court—Findings lead- 
ing to such decision set aside by Appellate Court — 
Appellate Court can decree suit in tts owp discre- 
tion. . ‘ i 
Where the basic findings, which ultimately led the 
trial Court to dismiss the suit for specitic performance 
are set aside on appeal by the Appellate Court no ques- 
tion of interefence by the Appellate Court with the ex- 
ercise of discretion by the trial Court arises! and the 
Appellate Court is competent in the exercise of its owe 
discretion to decree the specific performance. BENI 
Manno v. Ram Nata Oudh 533 


=— — 8S, 22(2)—Contract of sale deliberately 
and solemnly entered into by vendor—Court can- 
not interpose its aid on ground, of tnadequency of 
price, 

When a contract of sale has been entered into delibe- 
rately and solemnly by the vendor with open, éyes in the 
presence of the Court and with the advice of Council 
without the slightest suggestion of the vendor having 
been ingposed upon a Court of Equity will not be entitl- 
ed to interpose its aid on the ground of inadequacy of 
price. BrenfMapuo v. Ram Nata Oudh 538 
S. 54—Defendant opening doors on his own 
land—No interference with plaintiff's righis—Mere 
apprehension that dzfendant may acjutre| easement 
of air and light, if justification for ordering defen- 
dant to close dours. . 
The grant of an absolute injunctiea restraining 
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Succession Act—contd. | . 


a person from enjoying his own land is, wholly e 
illegal. ` 
The defendants who have opened doors upon 
their own land which tley are entitled to do in 
the exercise of theiy right of possession and en- 
joyment-of their own property, cannot be ordered to 
close these fdoors merely begauss the plaintiff who 
is their. neighbour apprehends that the defendants 
might acquire right of easement to light and air 
after the lapse o rey years it mie doors are 
and; GANESH PRASAD V. BasDEo 
allowed to st n 5 é iria 
Subrogation. See Transfer af Property Act, 1882, 
e 92. 297 


Succession Act (XXXIX of 1925)—Construc- 
tion of sections of Act—Reference to English Law.» 
The Courts should not read into the sections of the 

Succession Acta construction which is at variance 

withthe ordinary meaning of the words used - merely 

because there is adistinction in English Law between 

a citation to propund and prove g will and a citation to 

take probate. LAKHSHMI SHANKER V. Kunwar RAM- 

SHANKER Oudh 227 F B 

__ gs, 229, 280—Validity of will disputed 
by executor—He must accept or renounce executor. 

-ship before validity of will is adjudicated upon, on 

applig@tion of another person. n 

It is implied by ss. 229 and 230 of the Succession 
Act that an executor who disputes the validity of 8 
will appointing him as such must accept or renounce . 
his executorship under s. 229 before the validity of the 
will ig adjudicated upon on an application for letters 
of administration by another person. LAKHSHMI SHAN- 
KFR v. Kunwar RAMSHANKER _Oudh 227 F B 
ss. 231, 232, 234—Word “prove”, 

meaning of. : 

The word Prat inss. 231, 232 and 234 of the 
Succession Act, is’ used primarily in its ordinary 
meaning. Itisnot used in the sense of taking of 
letters of admis or of a A of hae le e 
case of an executor. LAKHSHMI SHANKER V. 
RAMSHANKER Oudh 227 FB 
gg. 278—Lètters of administration—No 

estate and no debt — Application device to obtain de- 

cision on question of title—Letters of administra-, 
tion cannot be granted —Proper remedy of appli- 
cant. 

Where thereis no estate which stands in need of 
administration no suggestion that any creditors have 
to be paid or any debts due to the 6 tate have to be 
collected and an application for l@tters of adminis- 
tration is a transparent device to secare from the Pro- 
bate Court a decision upon a contested question of 
title to the estate, there is no occasion for the grant 
of letters of administration and the proper course for 
the applicant is to obtain an adjudication of his rights 
ina regular siit properly framed for the purpose. 
Hastra KHATOON v. Mustara Husain Oudh 410 


s. 4—Suit for decigration that certain trust 
in respect of certain villages was public and not 
prevate trust—Valuation for purposes of jurisdic- 
tion is market value of property. 

Section 4 of the Suits Valuation Act leaves no toon 
®hatevor for the idea of a notional value. 

Ina suit for declaration that a trust created by a 
certain person in respect of certain vidages was a pablic 
trust and nota private trust, the title > the villages 
is affected by the relief sougut aad, therefore, the suit 
falls Within tue mischief of s. 4 of the Suits Valuation 
Act, and the valuation for the pwrposes of jurisdiction 
is the market value of the property itself and not any 
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BIsHAMBHARNATH V, SRI PRAKASH 
Oudh 446 

s. 11 (2)(3)— Appellate Court coming to 
conclusion that lower Court has no jyrisdiction— 

He should not straight way digmiss the appeal and 

direct the lower Court to Bend case to proper Court 

—He should consider the question whether under 

or over-valuation*has prejudiced the pariy, other- 

wise in case the objection was taken ag earliest op- 
porlunity, consider the appeal on merits. 

Suh-sectionsg2) and (3) of s. 11, Suits Valuation Act 
make it clear that the matter has not to be disposed of 
summarily mtrely on¢he ground that the Court of first 
instance orlower Appellate Court had no jurisdicticg. 
Even in cases where the point as to under-valuation is 
properly taken, the Court can deal with the appeal pro- 
vided the provisions of sub-s. (2) are complied with. If 
the objection is preperly taken but the Appellate Court 
ig not satisfied as to both the matters mentioned in 
cl. (b), that is over or under-valuation and prejudice, 
the Court, if it has the materials before: it, can proceed 
to determine the appeal® However, it cannot act under 
sub-s. (2) if itis satisfied that the question of under- 
valuation has prejudicially affected the disposal of the 
suit on its merits. Before the Court disposes of the 
case, he should be satisfied himself one way or another 
on this question of prejudice. Firm 'BHIMBAJ-DEBI 
BAKSH v. GAYA Prasad Sanu ‘. Pd. 885 
Tea Control Act (VIII of 1988), s. 7 (2)— 

Appeal under s. 7 (2)—Central Government or Tea 

Licensing Committee, if necessary party. 

In appeals under s.7 (2), Tea Control Act, it is not 
necessary forthe appellant to make the Central Govt., 
or Indian Tea Licensing Committee a party to the 
appeal, The Court may, however, issue notice to the 
Committee to appear and support its decision or the 
Committee may apply to be permitted to be heard, and 
if necessary to Icnd eviderce to show that its order 
was correct. Similarly, in some cases the Certral Govt., 
also might like to be heard if any question of principle 
is involved, and the Court may fermitit to do so. 
HARI Ram v. CENTRAL GOVERNMENT Lah. 192 

- S. 7 (2) — Joint controller, if can engage 

Counsel in absence of authority from Committee. 

The joint controller cannot engage or instruct a 
Counsel on behalf of the Tea Licensing Committee in 
the absence of any rule, or resolution of the Committee, 
authorising the joint controller to do so, Harz Ram v. 
CenrRraL GOVERNMENT ' Lak. 1492 
Temple. See Hindu Law | 137 
Tort—Action i%~— That defendant committed tort 

must be alleged — Allegation of tort against his 

, guardian acting for him, whether allegation against 
, defendant. < 

In order to found a cause of action in tort, it must be 
alleged that the defendant committed thë tort, An al- 
legation that the tcrt was committed by the defendant’s 
guardian purporting to act on his behalf is nota plead- 
ing of a sufficient or proper nature alleging that the 
defendant committed the tort alleged. Soman Lat Daca 
V_SREECHAND Daca Cal. 119 
Malicious prosecution. See Malicious pPose- 

5 374 
Malicious prosecution — Suit for damages— 
Some of defendants Police Oficers—Cause of action? 
against them, based on their acts done purported to 
be official Acts—Notice under s.80, Civil Procedure 
Code (Act V of 1908), if necessary—tuestion whether 
acts were done in good or bad faith, if material 
: Bar of s. 80, Civil Procedure” Code applying as 
against some of Gefendanis - Whole suit is un- 
sustainable, : 


“*arbitrary-valuation, 
SINGH . 


cution 
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The question of the good faith or tha bad iaith of the 
public officer either as regards his belief in the legality: - 

or propriety of his act or the limit of his powers or the 

existence cf facts justifying the exercise of such powers . 
is frrelevant in the consideration cf the question whe- 
ther the offcer is entitled to notice undrrs. 80 of the 
CivilP. C. The section dces not require that thé act 
siculd have begn done in good faith ; it.merely requires 
that it should purport to be done by the officer in his 
official capacity: lfthe acs was cne such asis ordi- 
narily done by the officer in the course of bis official 
dutics, and he considered himself to be acting asya 
public officer ard desired other pe: song to consider that 
he was so acting, the act clearly purports to be dene in 
his officiel capacity within the ordinary meaning of the 
term ‘purport’. The motives with which the act was 
done do not enter into the question at all. 

The plaintiff brought è suit for dameges for malicious 
prosecution against a number of defendants out of whom 

efendants Nos. 4 and 5 were Police Officers. Theact 
on which the plaintiff rested his causeof actiog against 

the Police Officers was that they arrested the plaintiff 
and led him to the Police Station as a person Accused of 
theft : 

Held, that it was a Police Officer that defendants 
Nos. 4 and 5 took the plaintiff to the Police Station and 
although there may bea discrepancy as to whether one 
of them was in uniform or not that was an: irrelevant 
matter because it was known to all parties concerned 
that they were Police Officers and it was perfectly clear 
that they purported to act as such whether in gocd or 
bad faith. Thus it was essential that notice under s. 80, 
Civil P. C., should be served on these defendants before 
instituting the suit: 

Heid, further that the bar of s. 80, Civil P. C., applied 
to the suit asa whole and hot ‘only to the. claim for 
relief against those two defendants, The suit was, there- 
fore - unsustainable in limine. Noor MOHAMMAD D. 
ABDUL FATEH Pat. 263 
Transfer of Property Act (IV of 1882), 

5. 39S, 39, scope of — Whether deals with charges 

are right falling short of charge. 

Section 39, T. P., Act, does not deal with charges but 
with aright which falls short of a charge. The charge 
does not arise until it is fixed by a decree or by agree- 
ment or by operation of law, GHASIRAM Vv. KUNDANBAI 

A Nag. 861 
—— ss. 39, 100 — Act, if exhaustive of all 

charges. k 

The. T. P. Act, does not purport to be exhaustive but 
only to deal with certain specific matters, and also 
pneri? it was enacted to deal with transfers by act 

parties, Of course it does touch here and there on 
certain allied matters but in view of the very cursory 
manner in which they are dealt with as compared to 
the more exhaustive treatment accorded .to private 
transfers of property, and in view of the preamble, the 
Act cannot be regarded as exhaustive when it deals 
with these allied topies which are foreign to its main 
purposes, GHASIRAM V. KUNDANBAI Nag. 861 
——- 8. 58—Colourable gift by judgment-debtor 

to put obstacle in way of decree-holder — Whether 
binding on decree-holder, 

A judgment-debtor executed a deed of gift which was 
a colourable transaction, and the judgmegt-debtor after 
this deed of gift continued to be in possession of the 
property solongas he was alive and this transaction 
was entered into in order to put obstacles in the way of 
the decree-holder or to defraud him : ` 

Held, that the transfer was void against the decree- 
holder. Ram Bremari Sasar v, BINDA PRASAD 

A Pat, 45 
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s. 5B—Objection by wife claiming property 
attached in execution of decree against husband as 
her, by reason of sale-deed, allowed — Suit by 
creditor for cancellation of sale-deed us being ex- © 
ecuted with intent to defeat and delay creditors 
held one under s. 53 — Court’s permission under 
Dh, T, 8, Civil Procedure Code (Act V of’ 1908), 
held essential for its competency — O. XXI, r. 63, 
Civil Procedure Code (Act V of 1908), held not in- 
compatible with s. 53, Transfer of Property Act 
(IV of 1882)—Issue as to competency of suit raised 
in trial Court—Plaintiff not trying to amend plaint 
ey turning suit as one in representative capacity 
PE ae aed held could not be allowed in ap- 

eat. i : 

6 execution an objection was raised by the wife of 
the judgment-debtor that the property attached belonged 
eto her by reason of a sale deed execut:d by her husband 

in her favour. The objection wasallowed, Thedecree- 
holder thereupon instituted a suit under s. 53, T, P. 
Act for cancellation of the sale-deed on the ground that 
it was e&ecuted with intent to defeat and delay credi- 
tors. The defendant’s objection that the suit was 
incompetent for want of permission of the Court under 
O. I, r. 8, Civil P. C., was put in issue and disallowed. 
In appeal by the defendant the plaintiff sought to 
amend the plaint and turn the suit into a representa- 
tive one : 

Held, that the suit fell within the purview of s. 53, 
T. P. Act and, therefore, for want of Court’s permission 
under O. I, r. 8, Civil P. C., was incompetent and titat 
the provisions of O. XXI, r. 63, were not incompatible 
with 8. 52, T. P. Act. 

Held, further that having gone to the trial on issue of 
competency of suit it was far too late for the plaintiff 
to ask for leave to amend. It would Be opposed to 
principle and accepted authority to allow the amend- 
ment. The course which the plaintiff should have 
adopted when the question was raised was to apply to 
the Court for permission to sue on behalf of all creditors, 
MADINA BIBI SAHIBA V. ISMAIL DURGA ASSOOIATION 

Mad. 1766 

8. 53—Preference of one creditor — Effect 

` stated. 

A debtor is entitled to prefer a creditor, unless the 
transaction can be challenged in bankruptcy, and such 
a perference cannot in itself be impeactied as falling 
within s. 53, T. P. Act. FAQIR Bux v. THAKUR PRASAD 

Oudh 588 

——— 8. 53 -Question of adequacy of considera- 

` tion, if relevant, even after amendment of Act by 

Act XX of 1929. 

The question of the adequacy of the consideration wiki 
be relevant in a suit under s. 53 of the T. P. Act, even 
after its amendment by Act XX of 1929. But todraw 
any inference of fraud, the inadequacy should be toa 
material degree. Faqir Bux v, THAKUR PRASAD 

Oudh 588 - 

S. 53—Scope of s. 53 (1), para. 4—Test to 

-know whether suit is a representative one — Suit 
based on fictitious nature of transfer for vindicae 
tion of plaintiff's personal and individual rights— 

Suit held not one unders. 53 and need not be in 

representative form. 

The fase set up by the plaintiff in the plaint as regards 
the fictitious*character of the deed of gift and the other 
deeds is entirely different from the scope ofa suit 

“under s. 53 of the T. P. Act, where the plaintiff has to 
accept the genuineness of the deed as an initial fact 
and has to prove that the transfer, though genuine, was 
made with a view to defeat or delay” the creditors of the 
transferor. The primary object of an action under 
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s. 53 of the T. P. Act, is to make the assets of the trans- 
feror available to the general body of creditofs. If it 
wéul&, then the action would in substance be an’action 
under s. 53 of the T. P. Aeb and would have.to be in- 
stituted by, vr on behalf of, all the creditors. If it 
would not, then the &ctign cannot be regarded as an 
action under s. 53 of the T. P. Act. The proper test 
to apply when a question of this ngture is raised is to 
see whether if the plaintiffs succeed in. the action, the 
property clainf&d in the action would be availableéo the 
general body of creditors. Where the plaintiff bases his 
suit upon the fictitious neture of a tran@er and wants 
only to vindicate his individual and personal rights, it 
is not a suit under s. 53 and need not be in the form of 
aepresentative suit on behalf of, or for the benefit of 
.all the creditors. Faqrr Bux v. THAKUR PRASAD ' 
Oudh 588° 


s. 53—Suit under, impeaching mortgage or e 


sale—Burden to show that they are colourable trans- 

actions is on plaintiff. 

Where a suit is brought under s. 53, T. P. Act, im- 
peaching a mortgage or sale, he burden is on the 
plaintiff to show that the transaction was only a colours 
able transaction by proving inadequacy or absence of 
consideration and other circumstances suggesting that 
the sale or the mortgage was not meant to be acted 
upon. Cuan Wan Hone Tone v. A. K. A. O. T. V. 
Cuettya& Rang. 270 
——— s. 54 — Mortgagor entering into contract 
with third person to sell property before mortgaging 

it but sale completed after mortgage — Mortgagee, 

whenentitled to precedence over purchaser. 

An agreement of sale gives the purchaser an equitable 
title as owner in the property concerned. But ordi- 
narily, this is good only against the vendor himself, and 
does not operate against a person who obtains a legal 
interest in thesame property in good faith without notice 
of the equitable title. Hence where the mortgagor enters 
into an agreement with athird person to sell property 
before mortgaging that property and the sale is com- 
pleted after the mortgage, the mortgagee is entitled to 
precedence over the purchaser, if he had acted in good 
faith and had no notice of the agreement of sale. 
JALAL-UD-DIN v. MIRAN BAKHSH Lah. 787 
———— gs. 58—Mortgage or sale — Deed, construc- 

tion of —Test—Intention of parties — Surrounding 

circumstances, if can be considered — Unnecessary 
details in deed as to rights nnd liabilities of vendee 

—Emphasis on vendee being representative of 

vendor —Inadequacy of price—Period of 15 years 

given for re-purchase at exact sa, price — Parties 


Muhammadans — These factors show that transac, e- 


tion was mortgage and not sale. 

The question whether the sale-deed and ‘‘tkrarnama” 

executed on the same day record an out and out sale 
with a contract or condition for repurchase or they re- 
cord a transaction of mortgage is in the first instance 
one of construction of the deed, but the Court is entitled 
to take into consideration a certain number of sur- 
rounding circumstances, as for example, the circum- 
stances in which the document was executed, the price 
at which the sale was concluded, the existence or noh- 
existence of bargaining and the like. Thecrucial test 
is the intention of the parties. 
e The test whether the document or documents create 
the relationship of creditor and debtor, is not a very 
satisfactory one. It would be difticult to say that even 
a mortgage by conditional sale creates a ‘‘debt’’, since 
‘such a mortgage creates inthe mortgagee no right 
to realise the consideration of the mortgage either as 
a pergbnal liability or as a liability under the morf- 
gage. 
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e e. 
Reference to unnecessary det&ils of the rights and 


° liabilities of the vendee in the deed, the emphasis on the 


transferee being a representative of the vendom the 
inadequacy of price and tha vendor’s not gaining any 
particular edvantage by entering into a stransaction of 
sale, go to show that the transaction was not a sale, 

Where fhe parties to thé transaction are Muham- 
madans, there is some amount of presumption in favour 
of the transaction “being a mortgage concealed ‘under 
the gloak of a sale-deed with a contempomneous contract 
for resale, $ ; 

Where a p@iod as long as 45 years is given for re- 
purchase at,the exact sale price, the probabilities are in 
favour of mortgage ‘rather than sale.. A period of 15 
years is a long period within which there may be cen- 
siderable rise or fall in the value of the property. 
MEDHI HUSAIN v. MOHAMMAD JAWAD ` Oudh 417 

-——— ss. 58, 67—Remedy by way of foreclosure, 
if applicable to anomalous mortgage. 

The remedy by way of foreclosure is not exclusive to 
a mortgage by conditional sale. It is equally ap- 

licable to an anomalous mortgage. UJAGAR LAL v. 
BAHADUR LOKENDRA SINGH ‘ All. 520 
——— S. 68 (a)—Morigage—Construction—Usu- 

fructuary mortgage—Held on construction that 
there was no covenant by mortgagor to pay, within 

meaning of s. 68 (a). 

A usufructuary mortgage for & term of diye years 
contained the following term “when the term of this 
deed will expire in the month of Bhado 1338 Fasli, 
then at that time the executant on paying the entire 
mortgage money will get back the deed and the rahan 
will be redeemed. In case of non-payment, this deed 
with all the above conditions will precisely remain 
infact and hold good till the payment of the said rahan 
money, that is, for nine years from, 1334 to 1342. 
When we shall pay the said rahan money we shall pay 
it towards the end of Bhado of any year ;”* 

Held, on construction that there was no covenant by 
.the mortgagor to pay within the meaning of cl. (a) of 


s 68, T. P. Act.. There was merely a provision that’ 


the bond might be redeemed at the end of Bhado 
1338 ; but if it was not, the terms of the bond was 
extended. There was no promise by the mortgagor to 
repay the amount, and hence the suit to recover the 
amount of money advanced could not succeed. JAMUNA 
SINGH v. SHEONANDAN SINGH Pat. 392 
—— 5. 72. See U.P. Encumbered Estates Act, 

1934, s. 14 e 615 
—-—— S. 76, See Transfer of Property Act, 1882, 

8.71 405 
—— ss. 76¥h), 77—Mortgagze in possession— 

“ Suits by him to recover arrears of rent— Whe- 
ther act of management—Costs, if can be recovered 
by him. 

The filing of suits to recover arrears cf rent by a 
mortgagee in possession is an act of management within 
the meaning of s. 76 (2), T. P. Act and any expenses 
incurred in connection therewith are recoverable by the 
mortgagee. Kaan BAHADUR v. ALI MOHAMMAD 

$ Oudh 615 
ss. 77, 76—Usufructuary mortaggge— 
Profits to be appropriated in lieu of interest— 

Mortgagor covenanting to make good loss arising 

from reduction of profits—Profits reduced by reg 

mission of rent—Liability of mortgagor to make 
good deficiency. 

A usufructuary mortgage provided for the appropria- 
tion of the profits in lieu of interest and the mortgagor 
stipulated to make gcod any loss dye to reduction of the 

rofits mentioned in the deed. The profits were seduced 
y remissions of rent : 
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Held, that the mortgagor was clearly liable to make 
good the deficiency. The mortgage deed Was a contract 
within the meaning of 8.77 of the T. P. Act, and the 


e covenant entered into by the mortgagor could he enforced 


akhough the mortgagee was not liable to accounting. 
KIRAT SINGH ® RAM SARAN Oudh 405 
— s., 92—A getiing tagai loan of Rs. 1,000 

from Government under Land Improvément 

Loans Acteand making it charge on land No.1. 

and offering lands Nos. 2, 3 and 4, as collateral 

szcurity—A subsequently mortgaging lands Nes. 2 

and 3 to B and selling lands Nos. 1 and 4 to 

P and leaving Rs. 1,000 with him for payéng 

off Government loan—Few days before aforesaid 

sale C attaching land No. 1 in execution bf his 
decree and purchasing it at execution sale—Sutt 
by P claiming charge cver lands Nos. 1, 2 and 

3 and recovery of amount paid by him to Gov-, 

ernment from A,.B and C—Neithcr s. 92, Trans- 

fer of Property Act nor s. 69, Contract Act 

(IX of 1872), held applied—P heid not entitled 

to reliefs claimed— Proper remedy was by suit for 

damages against A. a 

One A ubtained from Govt. under Land Improvement 
Loans Act in 1927 a sum of Rs 1,000 as tagai loan. It 
was made a charge on his land No. 1 for the improve- 
ment of which the loan was taken. His other lands 
Nos. 2, 3 and 4 were offered as collaterial security. In 
1929 A mortgaged lands Noe. 2 and 3 to B and on 
January 25, 1932, sold lands Nos. 1 and 4 for Rs. 5,000 
to P and kept Rs. 1,000 with P cut of the purchase- 
money for paying off the Govt. loan. On January 21, 
1932, that is four days before the sale, C attached land 
No. 1 in execution of his money decree and purchased it 
himself at the execution sale. In 1935 P filed a suit 
claining that he was entitled to a charge on lands 
Nos. 1, 2 and 3 and to recover the amount paid by him 
to Govt, from A,BandC: , 

Held, (1) that if P came within the terms of s. 92 he 
would have the same rights as Govt. not only against 
“A who borrowed the money from Govt. but also against 
B and C who derived their rights from A. But P did 
not fall under s. 92 as there was in fact no mortgage 
to Govt. but only a statutory charge under Land Im- 
provement Loans Act, on the lands : 

(2) that part of the consideration for sale of land 

No. 1 retained by P for the discharge of Govt. loan must 
be regarded a3 the money of A and therefore P was not 
entitled to subrogation under para. 1 of s. 92. Nor 
could P come under para. 3, because there was no 
registered agreement giving him the right of subroga- 
tion; : , 
e (3) that the same reasoning which ruled outs. 92, 
T.P. Act, rendered s. 69, Contract Act, also inap- 
plicable. Ifthe repaymeat of the tagat loan to Govt. 
was to be regarded as the act of the vendor. :A and not 
the act of P, the purchaser P, obviously did not come 
within the terus of s. 69. Moreover, evon if it were 
possible tò say that there was a payment by P within 
the meaning of s. 69, it was a payment which he was 
bound to make under the terms of his agreement with 
Aandit would not, therefore, be open to him to say 
that it was a payment which some other person was 
bound to make; A b 

(4) that P’s suit was misconceived and that bis only 
legal remedy wasto sue A his vendor, dr damages, 
VITHALDAS BHAGWANDAS DARBAR V. TUKARM VITHOBA 
KsHATRI , _, Bom. 632 
———— s. 92—Applicability to Punjab—Principle 

of subrogation as embodied in amended s, 92, applies 

to Punjab. -~ ° 

If a principle is to be imported from a statute and 
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acted upon ina province where the statute does not 
apply it is Mot fair to pick and choose for that would 
always lead to arbitrary results. The principle, of 
subrogation as it stands is now embodied in s. 92, T. R. 


Act, and must be applied in the Punjab. on the „lines .. 


indicated there. Consequently whaa the mortgagor 
execites a third mortgage of his property without dis- 
clésing*the second mortgage and pays off the. original 


mortgages from out of the consideratjon reċeived from . 


the third mortgage, the third mortgagee does net be- 


coms subregated to the rights of the original ‘mortgages, ` 


No question cf keeping the original mortgage alive can 


@rise inasmuch as the third mortgagee had no know- 

ledge of the intermediary mortgage. Smax Lau v. CH- 

HAJU RAM ‘Lah. 297 

——— S. 100—Charge created by decree, if comes 
under s. 100. - 


A charge which is created by a decree is not 


created by act of parties, and it cannot be said to: 


hava been created by operation of law. Such a charge 

does not fall under s. 100, T. P. Act, nor does the 

princigle underlying it apply to it. GHASIRAM v. KUN- 

DANBAI A A ‘Nag. 861 

———-*s. 100—Charge in India, whether same 
as charge in England—Interest in properly, if 
should be created under Indian law—Deed held 
created charge. 

Charge in India cannot usefully be compared with a 
charge, legal or equitable, in England because in India 
such a charge is defined by statute. What is essential 
is that immovable property, must be- raade a secgrity 
for the payment of money in stich a way that the tran- 
saction does not amount to a mortgage in the Indian 
law sense. In that sense a mortgageisa transfer of 
an interost in specific immovable property for the pur- 
pose of securing money. Of course if the transaction 
falls within s. 58 it is outside s. 100. Soa charge is 
something other than a transfer of an interest in specitic 
immovable property. It is not a question whether there 
js an expression of an intention to create an interest 
but whether on its true construction, the document 
makes immovable property security for the payment 
of money. , 

One J by a document admitted liability. In respect 
of this liability he undertook to execute a charge boad 
over a specified share and rights in a village together 
with the sir land. He further undertook to get sanc- 
tion for the transfer of sir and not to assign certain 
property until the above were carried out : 

Held, that the only possible purpose of the last 
undertaking was to segregate the property sə that 
it would be answerable in the hands of J should he 
fail to give the charge bond, and that made this po- 
perty a security for the payment of money. Thus a 
charge was created by the deed. Daw BHAIROPRASAD 
V. JUGALPRASAD ' Nag. 761 
——— S. 107—~Rice mill leased for!one month 

—If after expiry of lease unmilled paddy was 

left, fixed monthly rent was payrble for' five years 

—Lease held for over one year. 

Where a lease of a rice mill is executed for one month 
with a condition that if there was paddy left unmilled 
at the exiry of the lease a fixed monthly rent would be 
paid every month for five years, the lease is a lease for 
over ene year and requires registration. 
Ko Kyn Rang. 31 
Trial bf Jury. See Criminal Procedure Code, 

1898, s. 289 5 FE 
Trust. See Contract Act, 1872, s. 65 105 
——— Trustee acting contrary to trust—Principle 

that creditor advancing money to trust for trust 

purposes cannot be defeated by contention that 
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e g 
duties could have been 
scale, does not .apply. 

e Zhe principle that where it appears to a creditor 
advancing money toa trust that the morey is being 
used for she trust and nct for the treustte’s private 
purposes and where the meney is definitely applied, 
the creditor cannot be “defeated by a contention that 
the duties could have been performrdcn a less ela- 
borate scale, is true cnly where & trustee acts in the 
discharge o@his duties as trustee. The princjple can- 
not be applied where a trustee is acting contrary to 
the trust or to the grules imposed@on him by a 
scheme. Bava C. GOPALASWAMI MUDALIAR v, 
ANNADAMA KaTraLar oF SRI *TYAGARAJASWAMI k 

e ; Mad. 105 
Trusts Act (11 of 1882), s. 94—“Beneficial 

interest,” scope of—Non-mortgaging co-parcemr 
is saddled with obligation in mature of truisi, 
and must hold property to benefit of mortgagee. to 
extent necessary to satisfy his demand. 
| The term “beneficial interest” as used in s. 94, 
Trusts Act should not be given any restricted or tech- 
nical meaning. The sum total of the interests of a 


r ; 
performed on less elaborate 


_ beneficial owner contains among other things freedom 


fron encumbrances. If the property is encumbered, 
then there is something missing from the whole bene- 
ficial interest, namely the interest which the mort- 
gagegsehave acquired. In that sense the mortgagees 
can be regarded as having in them a.fraction of the 
whole beneficial interest. As against their mortgagors 
this makes no difference for they have there in addi- 
tion the legal interest into which the lesser equitable 
interest merges. But if for some reason they are un- 
able to avail themselves of the legal interest, there is 
no reason why they should als» be cut off from the 
equitable beneficial interest. Consequently where an 
undivided co-parcener has mortgaged his share and on 
partition the property is allowed to non-mortgaging co- 
parcener who undertakes to pay off the mortgage he is 
saddled with an obligation in the nature of a trust 
and is bound to hold the property for the benefit of 
the mortgagees to the extent necessary to satisfy their 
demands. ATMARAMSAO Vv. BHUPENDRANATH Nag. 587 
ss. 94, 95-Co-owner in possession of 
entire estate held in co-ownership, whether con- 
structive trustee of minor co-owner in respect of 
his share. 

A co-owner in possession of the entire estate held in 
co-oynership is constructive trustee of the minor co- 
owner in respect of his share. Sections 94 and 95, Trusts 
Act, are clearly applicable to sush a case. KKEMOHAND 
DAYARAM V. DAYARAM JESSOMAL Sind 13 
U. P. Agriculturists’ Relief Act (XXVI 

of 1934), 3. 3 (2)—Request that s. 3 (2) 

be applied. if can be entertained for first time 

in appeal. 

A request that the provisionsof s. 3 (2), U. P. Agri. 
Relief Act may be applied to the case cannot br enter- 
tained for the first time in appeal. MOHAMMAD MOHTAS- 
HIM v. JOTI PEASAD All, 801 
——— S. 7—Applicabitity — Suit to recover un- 

szcured debt—One of debtors non-agriculturist—8, 7 

oes not apply. 

The provisions of s. 7, U. P. Agri. Relief Act have 
no application in a suit for recovering an unsecur- 
ed loan. Where one of the debtors isa non-agricul- 
turist, the onus lies upon the party claiming the 
benefit of this section, to prove that all the debtors 
are agriculturists. Her Ram PADAM O#AND v..SUBHAG 


Cuanp Rixuas Das Oudh 168 
—.+—-ss. 12, 23. See Court Fees Act,: 1870, 
Sch. I, Art, 1,8. 7 Gr) : 425 
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e LA 
5. 23 (2)—Appellate Order under s, 23— 
* Case fulfilling requirements of 8.. 115, Civil Pro- 
cedure Cade (Act V of 1908)—Revision against» WB 
maintainable, - 2 

The language of s. 23 of the Agri. Reliaf Act does 
not divest tha Chief Court of the pewer of interference 
in revision if the case fulfils the requirements of s. 115 

ot the Civil P. ©. Amsap Husain v. RAISUNNISA 
° Oudh 855 
5 39—Question of jurisdicteon— Receipt 








drawn upon printed form showing that defendant ` 


received cert@in sum of mogey from plaintif in 

consideration of promissory note—Whether docu- 

ment furnishing evldence of loan—Scope of s. 39. 

Receipt, drawn up on a printed form showing thak 

the defendant had received Rs. 150 from :the plaintiff in 
eonsideration of a promissory note which he had execut- 
_ Əd in his favour, furnishes evidence of the loan taken 
by the defendant from the plaintiff. Section ‘39 does’ 
not prescribe any particular form ofa written docu- 
ment to evidence the loan. The words “written docu- 
ment” used in the section ate wide enough to cover 
any writing which would unmistakably show that a 
loan was taken by: the debtor, and no particular form 
of writing is necessary to evijence the transaction of 
the loan. The intention of the section’is that loans 
taken by agriculturists shall be evidence’ by a writing 
and should not be made dependent upon parelg testi- 
mony. It is only to guard against- an oralor parole 
transaction of loan that the section insists that the 
transaction shall be evidence by a document. BRIJ 
LAL v. SoRAIMAN i Oudh 662 
——— sS. 39- Question whether particular receipt 
wasa written document evidencing “loan” deter- 
mination of —Court’s decision, if open to revision. 

It is open to the Courts to determine the question 
whether the receipt upon which a suit is filed for the 
recovery of the amount was a written document evi- 
dencing the “loan” within the meaning vf s. 39 of the 
U. P. Agri. Relief Acte Incoming to a decision upon 
that question the Courts do not act illegally or with 

“material irregularity. In such acase no question of 
the exercise of a jurisdiction not vested in the Courts 
by law, or failure to exercise jurisdiction so vested, 
or the exercise of jurisdiction illegally or with material 
irregularity arises. In this view of the matter the re- 
vision application against its decision is iacompetent 
and cannot be entertained. Brig Lat v. SURAJMAN 
i Oud 662 
U. P. Encumbered Estates Act (XXV of 
41984), s. 4. See U, P. Encumbered Estates Act, 
1934, s. 11 ~ 347 
-œ ——— S. 7—Section is mandatory—Controversy as 
to applicability of s. 1—Court holdings. T applies, 
and ordering stay—Order is appealable. 

Section 7, U P. Encum.- Estates Act is mandatory 
and gives no discretion to the executing Court. Where 
a controversy arises between the parties as to whether 
s. 7 applies and the Court holding that it applies, orders 


stay of execution, the order staying! execution is 
- appealable. Ram Kishore v. YASHPAL KUNWAR 
e ` All. 568 


—— SS. 7, 45—Order of Civil Court refusing 
to stay executionunder s.7—Not appealable under 

s. 45. 

An order of a Civil Court refusing to stay execution” 
proceedings under s. 7, U. P. Encum. Estates Act is 
not appealable under s. 45." INAYAT BEG v. ABDUL 
RAHMAN Bra A : All. 69 

. ——— 86. 7 (1) (a)—Held, that gpplicant could not 

invoke s. T Da). e 


One U brought a mortgage suit against'F and H who - 
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‘was then a minor and obtained a decrge for sale. 
Subsequent'y H attained majority, and sold a portion 
of his property covered by the decres for saleto I. 
dhercafter both H and I filed a suit ‘for a declaration 
tha, the decree for sale obtained by U was not binding 
on H and was ndt enforceable agaist his properties, as 


- H was not represented by a duly appointed guardian, in 


the suitfiled by U. This suit was ultimated decreed 
ard, as aresultgf the decree passed? in the suit, the 
original suit filet by U was reopened so far as H was 
concerred. J was also impleaded as a defendant in 
U's suit when that suit was reopened against H. The 
suit was again decreed against H and a preliminary 
decres under O. XXXIV, r. 4, Civil P. C., was pissed, 
Though inthis preliminary decree 7’s name figur&d as 
one of the defendants, the decree was solely against H 
and there was no liability cast on T by that decree. 
‘lhe decree was made final in due course. But in the 
final decree the name of T did not appear as a judgment- 
debtor and the decres was only against H. After the 
passing of the final decree, T filed an application under 
8.4, Encum. Estates Act and sought to inveke the 
provisions of s. 7 (1) (a): $ 4 

Held, that in view of the facts, I not being under 
the obligation to satisfy the decrea could not invoke 
the provisions of s. 7(1)(a). He wasalso debarred 
from further seeking the aid of those provisions by 
reason of his being a purchaser pendente lite. INAYAT 
Bea v. ABDUL RAHMAN Bre : All. 69 
ss. 7 (4) (a), 7, 45—S: 7 (1) (a), scope of 
wWhen comes into play—If subject to s. 52, 

Transfer of Property Act (IV of 1882). 

Section 7 <1) (a), U. P. Encum. Estates Act is con- 
fined in its operation to proceedings in respect of a debt 





(Q) to which the landlord applicant is subject or (2) 


with which his immovable property is encumbered. If 
neither of these conditions is satisfied cl. (a) does not 
come into play. The provisions of cl. (a) are subject 
to the rule of law enacted by s. 52, T. P. Act, and a 
purchaser pendente lite isnot entitled to inyoke that 
claus? tohis aid. Inayat Bra v. ABDUL RAHMAM BEG 

All. 69 
——ss.9, 10, See U.P. Encumbered Estates 

Act, 1934, 8 11 347 
gs. 11,9,10, 4—Application under 3.4 

—Issue of notice under s. 9— Alleged creditor 

denying to be creditor and claiming to be lessee of 

applicant's mahals and claiming protection of pos- 
session during term of lease—Clatm, if falls under 

s. 11—Whether must file fresh claim after notice 

under s. 11. 

A claim under sub-s, (2) of s. 11, U. P. Encum. 
Fegtates Act, has to be filed within a period of thres 
months from the date of the publication of the notice in 
the Gazette. But this provision doss not debar the 
Court from entertaining, and adjudicating upon. a 
claim which was filed before the publication of the 
notice, if, infact and in substance, the clain amounts 
toa claim under sub s. (2) of s. 11. Where therefore 
the alleged creditor in an application under s. 4 appears 
in consequence of a notice under s 9 and files a written 
statement denying his status as a creditor and claiming 
protection of his possession of the applicants’ mahals 
on the ground of his being a lessee, during the term of 
the lease, his claim falls within the purview of stb- s (2) 
of s, 11 and not within the purview of ag. 9 and 10, 
The lessee need not file a fresh written statement after 
the publication of a noticeunder s. 11 and no question 
of his claim being time-barred under s. 11 (2) arises. 
B Raman Lat v, RAGHUNATH SHANKER ‘All. 347 
——— 8 14—Proceedings ripening into decree 

under s. 14 (7), nature of—Claimant, mortgagee— 
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Amount payable to him at time of redemption — 

That amount is to be determined and included ån 

decree passed by Special Judge under s. 14 (7). Na 

Proceedings under the Encum. Estates Act, ripen- 
ing in a decree under s. 14 (7) areatthe same time 
proceedings for the determination of the amount due 
fromt the landlord tə the claimant on the date of the 
application under s. “4, and also progeedings for re- 
demption of the mortgaged property. In effect by 
merely filing his application under the Encum. Estates 
Act the debtor applicant has instituted proceedings for 
redemption of all his mortgaged properties. Where 
the claimant creditor is mortgagee, if any amount is 

ayable to him under the provision of the mortgage 
Fend at the time of redemption, then that amount is to 
be determined and included inthe simple money decree 
passed hy the Special Judge under s. 14 (7) of the 
Encum, Estates Act. Krrat SINGH v. Ram SARAN 

Oudh 405 
_—_-_—s. 14—Provision for pendente lite interest, 
if retgospective. 

The provision for pendente lite interest in s. 14. U. 
P. Encu, Estates Act, has retrospective effect. KHAN 
BAHADUR v, ALI MOHAMMAD Oudh 615 
———ss. 14, 18, 35 -Transfer of Property Act 

(IV of 1882), s. 72- Civil Procedure Code (Act V of 

1908), 0. XXXV, rr. 2, 7—Mortagee entitled to get 

possession in default of payment of interest—. 

Default made and possession not given—Mortgagee 

suing for possession — Amount spent to obtain pgs- 

session, if can’be recovered in proceedings under 

Encumbered Estates Act. 

Whera a mortgage ,bond provides thatin case of 
default of payment of interest by the mortgagor, the 
mortgagee should obtain possession of the mortgaged 
property and the mortgagor makesa default and does 
not deliver possession to the mortgagee, the mortgagee 
is entitled to sue for possession and the amount thus 
spent in obtaining the decree for possession can bə 
recovered by him in proceedings under the U. P. 
Encum. Estates Act as he can do in a suit for redemp- 
tion by reason of O. XXXIV, rr. 2and7, because the 
amount so spent is spent to make good his title against 
the mortgagor within the meaning of s. 72, T. P. Act. 
MOHAMMAD Eysaz RASUL Kuan BAHADUR v. ALI 
MOHAMMAD : Oudh 615 

i ss. 14, 18, 35—Transfer of Property Act 

(IV of 1882), s. 72—Mortgagee in possession— 

Deficiency in profits—Mortgagor personally liable 

for such deficiency—Mortgagee, if can recover’ de- 

ficiency and interest thereon at time of redemption, 

Where the mortgage deed does not provide that th 
interest be not a charge on the property and by a cove- 
nant the mortgagor has undertaken a personal liability 
to pay the deficiency in profits, the mortgagee in pos- 
session is entitled to recover the deficiency in the profits 
at the time of redemption but not the interest thereon. 
Kuan BAHADUR v, ALI MOHAMMAD Oudh 615 

Se 45. See U.P. Encumbered Estates Act, 

1934, s. 7 69 
U. P. Land Revenue Act (III of 1901), 

8.14—Claimto separate ownership cf sir land— 

Whether question of proprietary title. z 

The guestion : f a claim to separate ownership of sir 
lands isa qyestion of proprietary title. INDERJIT v. 
KANHAITYA LAL Oudh 849 
—— 8. 14—Discretion of Revenue Court to ex- 

tend time prescribed for objection. 

The Revenue Courts have discretion to exterd the 
time prescribed for prefering objections under s. 111, 
U.P. Land Revenue Act. INDERJIT v. KANHAIYA LAL 

$ 4 _ Oudh 849 
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U. P. Land Revenue® Act *cgncld. 


— s.114—Partition—Objection filed afier 
e pgescribed time—Order passed by Revenus Court 
under s. 111 (1) (b)—Ciuil Court, if can question. 

The questjon whether an objection is barred as not 
having been made within the time prescribed by s. 111, 
U. P. Land Revenue Act Pis essentially a tiuestion for 
the Revenue Court to decide, and it is not open to 
the Civil Court to question the flecision of Revenue 
Courts on thig point. The only circumstance in which 
the Civil Court would be justified in questioning the 
order passed by the Reyenue Court und@ s. 111 (1) (b) 
is where the Givil Court finds that the question raised 
is nota question of proprietar? title, INDERJIT v. 
KANHAIYA LAL Oudh 849 
U. P. Stay of Proceedings (Revenue 
Courts) Act (IV of 1937). See Contract Act, 

1872, s. 23 427 
———— S. 2. See U.P. Stayed Arrears 

(Remission) Act, 1939, s. 3 387 FL 
U. P. Stayed Arrears of Rent (Remission) 

Act (VIII of 1939). See Contract Act, 1872, 

8. 23 ; sd 427 
-— — Act if applies to suit on contract in Civil 

Court. 3 

Theintentionof the Legislature in enacting U. P. 
Stayed Arrears of Rent (Remission) Act, was t> remit 
arrears, @f rent which had accrued prior to Rabi 1341, 
by barfing their recovery in the Revenue Courts. The 
provisions of the Act are, therefore, inapplicable to a 
suiton a contract ina Civil Court unless they can be 
indirectly invoked by means ofsome other provision of 
the law. Ram Piartv. Daya SHANKER All, 427 
——--— Act not ultra vires. 

The U. P. Stayed Arrears of Rent (Remission) Act 
XVIII of 1939, is not ultra vires of the Provincial 
Legislature. HARI Saran Das v. DHANI Ram 

Oudh 387 F B 
——— U.P. Acts of 1937 and 1939, are not connect- 
ed with arrears irrecoverable at law. 

The U. P. Acts IV of 1937 ani XVIII of 1939, are 
not concerned with arrears of rent which are irrecover- 
able at law. Ram PIARI v. Daya SHANKER All. 457 
——— 8. 3—Suit or appeal liable to be stayed 

under s. 2 of Act IV of 1937—No stay order passed 

—Whether can be dismissed under s. 3 of Act XVIII 

of 1939, 

Where it is provided by the U. P. Stay of Proceed- 
ings (Revenue Courts) Act that all suits shall be stay- 
ed, all such suits are stayed automatically, and no 
order of the Court is necessary. Where, therefore, a 
suit or an appeal is liable to be stad under the Stay 
of Proceedings Act 1937, it is liab!e to be dismisse 
under s. 3of the Stayed Arrears of Rent (Remission) 
Act, 1939, even if no stay order has been passed under 
s. 2 of the former Act. Hari Saran Das v. DHANI Ram 

Oudh 387 F B 
———— 8. 3—U. P. Stay of Proceedings (Revenue 

Courts) Act (IV of 1937), s. 2—Appeal pending 

when Act IV of 1937 came into force—If liable to 

be dismissed under s. 3 of et XVIII of 1939. 

Section 3 of the U P. Stayed Arrears of Rent (Re- 
misson) Act operates to dismiss all suits for arrears of 
rent stayed under Act IV of 1937, or which if in- 
stituted, would have been stayed that is to say all 
suits for arrear3 of rent prior to Rabi 1344 P; It 
also operates to dismiss all applications for the reco- 
very of arrears of rent that is, so far as the Oudh Rent 
Act is concsrned, all applications for ex:cution of 
decrees for arrears of rent already instituted or which 
mights have been inStituted relating to the same in- 
stalments prior to the instalments for Rabi 1344 F. 
Where the suit relates to the arrears of rent prior to 
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U. P. Stayed Agrêars6f Rent (Remission) 
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are 


Rabi 1344 F. an appeal pending when the U. P. Stap 


of Proceedings (Revenue Courts) Act LV of 1937, came © 


into force is Mable to be dismissed because even if the 
appeal be allowed to proceed, and the plaintiff-a ppel- 
lant be successful in his appeal he will be unable to 
institute or prosecute any application for execution of 
his decree sincethat decree relates to- arrears of rent 
and toeinstalments prior to Rabi 1344 F: HARI Saran 
Das v. DHANI RAM rane Oudh 387 F B 
U. P. Tenanty Act (XVILof 1939), S. 243. 
See U. P. Tenancy Act, 1939,'s.276 | ° “543 
___— ss. 276, 248 -Civil Procedure Codé (Act 
V of 1908), s. 115—Revision—Suit under s. 10% 
Oudh “Rent Act (XXII of 1886),: when it was in 
* force—-Order restoring suit dismissed for default 
passed when U. P. Tenancy Act was in force—Ap- 
plication for revision is governed by Tenancy Act — 


S.115, Civil Procedure Code does not apply—Re-, 


vision not maintainable under s. 276, Tenancy Act. 

The revisional remedy isnot the right of any party 
and so it cannot be said that the U. P. Ten. Act could 
not affect the rights acquired by a party before-it came 
into force. Where the suit was instituted under s. 108 
(15) Oudh Rent Act on September 18, 1939, when fhe 
Oudh Rent Act was in forge, but the U. P. Ten. Act, 
was in force on March 16, 1940, when the ordgr com- 
plained of restoring suit dismissed for’ default was 
passed, the application for revision of the order is 
governed by the U. P. Ten, Act. ‘The revisionis not 
maintainable under s. 115, Civil P. O., in view ofs. 243, 
U. P..Ten. Act, nor is it maintainable under s. 276, 
U. P. Ten. Act; as the order complained of was-not 
appealable to the District Judge. JAGANNATH SINGH V. 
SITA RAM i Š Oudh 543 
Usufructuary mortgage. See Transfer of 

Property Act, i882, s. 77 Tee 405 
Vendor and purchaser—Suit for purchase 

price paid under abortive sale is one for money had 
| and received—Liability to pay when arises. 

A sait by a purchaser for recovery of ,the purchase 
money paid under an abortive sale is one for money had 
and received to hisaccount and when there is no con- 
sideration and the sale failsab initio -the liability to 
refund the purchase money arises when it is received by 


the vendor, VENDOOR THAZHATH PARAVAN V. VENTHRA- 
YIL TarwarD KARNAVAN Mad. 408 
Wajib-ul-arz. See Custom 394 


Will—Construction—Hindu testator ` having two 
widows and no gpildren, bringing up R, a daughter 
of his wife's brotheras his own daughter—Pro- 
party devised in favour of one of widows, provid- 
ing that after her death property should go to his 
two brothers and R in equal shares—No restriction 
placed on R s power of alienation— WAN held gave 
absolute estate to R. 

Pa decease Hindu had twp widows but no children. 
R the daughter of a brother of oneof the widows, was 
brought up from ker infancy with P as if she were his 
own daughter. Before hfs death, P had executed a 
will. By the will he devised-all: the properties to his 
junior wife. She was directed to „ive one of the hdtses 
to the senior wife for residence for her life and also a 
monthly maintenance allowanceof Rs. 10°, The rest of 
the income, the jinior wife was allowed “to use inany 
way she liked. As regards the corpus “of tne estate, 
she was prohibited from seliing it, except certain un- 
productive properties which she could’ sell with the con- 
sent of his brothers. After her dgath the wliole pro- 
perty was tobedivided in three equal shares two to 
his two brothers andone to R. There was no restric- 
tionon R’s power of alienation, -On the contrary she 
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was treated on the same footing as the testater’s brothers: 
Geld, that the intention of P was to confer an abso- 
luto estate on R. Guran Dirra Mar v. RAM RAKHI 
- = Me à Lah. 742 
Constreciion— Principles—Intention of tes- 
tator—Garden in compound of building is presum- 
ed to be for the benefit of all the occupants of*the - 
building in the absznte of werds allocating it to 
occupants of particular floor. 

The Court has no power to give effect to a hypothetical 
intention by supplying lacunae in the will and thereby ` 
making a new will forthe testator. The Court canngt 
speculate as to what the testator may suppose to have 
intended to write. The only intentions cf the testator 
which the Court can carry out are istentioas either 
expressly or impliedly expressed in the will. No indica- 
tion of intention is sufficient to induce, the Court to hold 
that a certain bequest has been made, unless, as a 
matter of fact, the bequest is made either expressly or 
by necessury implication in the will. “Necessary im- 
plication does not mean natural necessity but sq strong 
a possibility of intentioa that a contrary intention can- 
not be supposed. e 

The natural presumption is thata gardenin the com- 
pound of a building is intended for the benefit of all the 
occupants of the building unless there are words allocat 
ing the whole of it to the cecupants of some particular 
floor. Where there areno such words inthe will the 
Courts are entitled to infer that the garden appertains 
to ghe whole building. Loxe-Natu MUKERJEE V, ABANI 
NATH MUKERJEE . Cal, 874 
Construction—'‘Satyadhikart Oh Dokholi- 

kar” and “Satyaban Oh-Dokholitcr Purusannukro- 

mah”, meaning of—Principles of construction...- 

Where a clause or a word in a will is susceptible of 
two meanings it must be interpreted according to that 
sense to which the law will give effect. 

According to a will-by a Hindu the testetor'’s grand- 
son R was to became with previous arrangement (made 
in some previous will) ‘Shatyadhikari Oh Dokholikar’ 
(of the disputed property). If at the time of his death 
he were to leave no male child then R’s uterine bro- 
ther S and onhis death his eldest son was to become 
‘Shatyaban Oh Dokholikar Purusannukromah.’ If two 
aforesaid grandsons and or any male child of their 
family bangsha) be not in existence then the testator’s 
existing son P or his eldest son was to become ‘Satya- 
ban Oh Dokholikar’ none of the testator’s heirs was 
given power to transfer. = 

Held, that the words ‘‘Shatyadhikari Oh Dokholikar”” 
were not used to convey all the interest possessed by 
the testator. He must have used the word to confer 
some interest which was less than his own interest. 
The estate was given to R simply without express words 
of inheritance. It woull in the absence of a conflict- 
ing context carry by Hindu Law an estate of inherit- 
ance. The estate given to R was therefore was not an 
English estate tail. male. 

Held, also that the word ‘‘purusanukromah”’ meant 
“generation after generation.” 5 therefore got an estate 
of general inheritance and the prohibition against ali- 
enation ofthis estate was void in law. ABANI NATH 
MUKHOPADHAYA v. AMAR NATH MUKHOPADHAYA 

Cak. 448 





Words and Phrases: 
—— ‘Bankar’,‘ Lahkar’ and ‘Phalkar’, meaning 
“5 explained. See Bihar Agricultural Income Tax Act, 
1988, s. 2 (a) 203 SB 
“ ——— "Belaguan. See Landlord and tenant 300 
———— Wrongfulgestiaint. See Penal Code, 1660, 
30 


s. 341 
Zarepeshgi lease. See Deed 347 
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Y | TON DEBT? "8, o 
` © [By Phani Bhusan Sinha, B; L. Pléader, Gaya.) ; .. 


Debt as a legal phenomenon presents us Taitriya Upanishada says that a Brahamin 
an interesting history. It has engaged my at the very moment of his birth becomés 
special attention as it offers us fresh field involved in three kinds.of debts (1) Debt to” 
with golden harvest to provide our mind -:the sages (2). Debt to the.G sds (3) Debt to 
with ample materials for new enquiries the -mains. The firstis discharged by the 
and *researches, It reveals to our mind learning of the Vedas,¢he second “is dis- 
variou$ strata ‘of legal epochs as excavation charged by the performance of sacrifices,. 

- divulges tous various strata of bistorical the third is discharged by the procreation 6 
epochs. Let us now go deepintojthe legal of children. The word debt here connotes ` 
history and investigate by scientific study the idea of- moral duty to re-pay. The 
into the origin of debt and its successive sage8, the: Gods. the mains gave the Brab- 
stages of development. The ideal of debt mans blissful life, heace they are morally 
originated in human minds from seme bound to discharge the debt in the ways 
form of belief- that Gods take active intere referred to. It is also iaterésting to note 
est in human affairs. They do “good to that the great sage Manu also referred t^ 
men and thereby put them in debt which these debts in” his code Ohap. IV 
men are morally bound to re-pay in some -Verse No. 257 -which says. 
form or other. The. oldest literature of “When he (Brahman) has paid accord- 


ancient India, Greecé and Roms and their .. ing to law, his debts to the greit 
respective laws are bound up withthe same sages, to the mains and tothe Gods, 
belief. The Vedas and the Upanishads, the let him make over everytaing to © 
oldest literature of the ancient [udo Aryans his son and dwell (in his bouse) not 

~ wnich demand from the students of ree caring for worldly concern.”. * : 


searen tue most respectful attention on ac» i (Satred Book, of,the Bast- Manu- 
cvunt of. its: remote antiquity shed new “=  Maxmutler’s edition.) 
light cn this point, The Kigvedic gods The anciant li'eratureof Greecs and 
Indra (God of thunder), Usa-(G.d of dawa) Rome furnishes us similar facts that an- 
Surja (God of Sun), Varuna (God of Wind) cient Greeks -and Romans were udder -the 
and other Gods are always doing; good to belief thatthey were indebted to Gods for’ 
men and putting them in debt wuich is the benefits given to them and were morale 
being re-paid by them by means of praytr. ly bound to disznarge the debt by məans of 
or sacritices, Se Wi. prayer © and,. sacrifices. Tae Greek-Gol 
_ Itis very interesting to quote the follow- Appollo was worshipped for giving light 
ing hyma of the Rigveda addressed to the and joy. The cock was specially sacriticed 
God-Indra (God of Thunder) for! illustras to the Greek God Asclepious (God: of Storm) 
tion. ; Sa for averting stormy wind. It.is interest- 
“Worship God Indra’(Qod-of Thunder). ing to refer to the*last words* of the 
He is the best of all friends (as he great philosopher Socretes addressed to 
gives us son and wealth) and he pro- Orito.his disciplé “ Orito, we-‘owe a- cock 
e tects us and knows us all.” ' eto Asdlepidus, discharge:the debt- and by 
- (Rigveda Book 1). no means omit .it.” These words clearly. 
Now let us turn to the Upanishad which refer to the moral obligation of Socretes to. 
is supplementary to the Vedas and which discharge the-debt to Asclepious (God cf 
gives us the exact word “Rina * that cor- | Pie 
responds to the English wora “ debt.” The *Aticieat history of Vincent Smith, 
1e4=J, 1 IA a ; 
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` Storm) who took away his stormy life 


and 


freed him from the worldly bondage. 


This sbows that even the great philosopher , 


Sccretes .was not free from the old idea that 
men are morally bound to re-pay - the debt 
to Gods by means of prater and S&CTie 
fices. 


Similar was the belief of the ancient 
Romans that they owed to Goda %ko gave 
tbem blessimg, victory, love and heauty 
snd they were morally bound to ‘discharge 
the debt by offering homage and worehip 
to their divine creditcrs, Jupitor, 
thightiest deity was worshipped "by. the 

eancient Romana in His famous temple at 
Elis and the white animals were eacrificed to 
him for his giving benefit and blessing tothe 
Roman citizen. The Venue, the Goddess of 
love and beauty was offered myrtle, rose and 


e apple because she gave beauty and pro- 


geny., .The Mars (God of War) was wor- 
shipped as he gave, victory in War. These 
facts can be said tobe mytholegical ut by 
the science of mythology we can get the 
history, philosophy, law and religion of 
ancient nations, These facts bring to light 
one important secret that primary source or 
Of the idea of debt was the: receipt of 
benefit from Gods which carried with it the 
idea of moral duty to repay. The idea of 
receiving benefit frem Gods and the correge 
ponding idea of returning the same gave 
tise to a new form of moral idea in the 
course of social evolution that every man js 
morally bound to return the benefit received 
from his fellowmen and thus arose in the 
human society the idea of human debtor and 
ereditcr, That every human ‘debtor wag 
morally bound to return the thing received 
was the lawset up by the Gods and in violation 
of which the debtor was punishable by the 


waucient socief% The ancient people knew 


“no distinction betweeh moral obligation and 
legal obligation, moral law (J us) and juristic 
law (jus ctvilie), ~ 


The obligation which was moral to them 
was also legal to them and was enforceable 
by their crade and undeveloped state. 
With the gradual d&velopment of the idea of 
state the moral obligation attached to edebt 
was transformed into a legal obligation 
enforceable by the King, Thus we find thgt 
the debt involved two elements in the second 
stage ‘of its evolution. (1) Receipt of the 


- thing,-(2)-legal duty to return the same and 


. Hence it was enforceable op the ground of a 
delivery of -preperty,.. The -modérit idea 
of debt ss a contractual obligation is the 


latest juridical phenomenon unknown to 
e Š 
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ancient people, Stréet, baé of the greates ` 
jurists of England makes the following 
observation which is worth quoting for 
illustration, i , 

“Harly real contract or simple debt was 
directly founded on legal duty and does not 
derive its obligatory force from any word or 
promise of either party”. eee 

{See “Street's Foundation of Legal 
Liability, Page 2). 

This observation is applicable to all anci- 
ent systems of Jaw such as ancient Hinde 
Law, classical Roman Law and other con- 
tinental laws such as English,. German, 
French and Muhammadan Law of the past. 
In ancient Hindu Law “Rina” and in the 
classical Roman Law, Mutuum and coms 
modatum were the earliest forma of debt 
founded upon a delivery of a thing giving 
tise to a legal liability to repay. |, 

The early German, English and French 
Laws being child of ancient Roman Law 
adopted the Roman idea of Mutuum and 
commodatum in toto. The ancient Muham- 
madan Law-was also much influenced by 
a cones classifications of debt’ as aforés 
said, 

The “kare” or “Arreeut” of the ancient 
Muhammadan Law corresponded with the 
Mutuum and the commodatum of the anci- 
ent Roman Law. 

(See Ballie's Muhammadan Law, 
Page 799.) : 

Thus we find practically all systems of 
ancient law exhibit the fundamental unity 
of legal idea that early debt is based on 
legal duty to repay the thing delivered, in 
other words it was enforceable on the ground 
of a delivery of property. i | 

Let us now look to the third stage which 
brings to our mind the idea: of debt asa 
contractual obligation. Such an idea is of 
comparatively recent origin in the histary 
*of legal institution as pointed out by Sir 
Henry Maine in his book cn “Ancient Law" 
and originated at the time when the idea 
of contract had come into’ existence’ and 
respect for contractual obligation began to 
develop. Debts, in modern law, are not 
founded on moral duty or legal duty but 
they are founded on mutual agreement 
which is alone sufficient to create an obliga- 
tion enforceable at law. Thus we find that 
debt as a legal phenomenon pagsed through 
several stages of evolution in its onward 
march of progress. In the beginning it was 
a moral obligation, subsequently it became 
a legal obligation and finally it was changed 
into a contractual obligation giving up- “its 
old form and character. . 7 oo 
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SIMULTANEOUS CONVICTIONS FOR SUBSTANTIALLY THE SANE OFFENCE. . 


Much eonfusion may result, where a 
statute, ex majore cautela, provides against 
what is, or what seems to be, substantially: 
the same offence in several different ways. 
Recently, in Kite v. Brown (30th. Octo- 
bef, 1910), in the. Divisional Sonrt, the 
Rationing Order, 1939, (S. R.e& O.; 1939, 
No. 1856), arts. 2and 7 (a) and (e) were 


considered very carefully in this connection. . 


e Article 2 provides: “Except under the 
‘authority of the Minister or under and in 
‘accordance with the provisions cf this order 
‘or any direction or licence issued there» 


. under. a person shall not obtain or attempt 


to obtain, or supply or offer or ate 
tempt to supply any rationed food for 
hhousegold consumption, or any rationed 
food for the purposes of any establisment,” 
Article 7 provides: ‘Except where the 
Minister shall otherwise authorise, no person 
may obtain any rationed food for household 
consumption unless the following c nditions 
‘are complied with: (a) A person who is 
the holder of a general or child’s ration 
book shall obtain rationed food only from 
a retailer with whom he shall be registered 


in accordance with directions of the Minister - 


. « » «(c) the appropriate coupon or coupons 
representing the amount of food obtained 
must be detached and retained by the 
retailer and no .more may be obtained on 
any coupon than the amount prescribed 
for such coupon. ; .” 

In the firat two informations offences were 
charged relating to the supply of rationed 
food to the same person, The first charge 
was that she was supplied with rationed 
food although she was the holder of a 


general. ration book and not registered 


with the appellant, The second charge 
Telated to the supply of rationed food to 
the same Person for household consumption 
without a coupon. In both cases the 
offences charged related to the same $ lb, 
of butter. 

Counsel for the appellant cited R. v. 
Kenny, 21 Or. App, Rep. 78, as authority 
for the proposition that two informations 
should not be laid for what is substantially 


. the same offence. In that case the appellant 


had perce guilty to charges of pavilion 
breaking and larceny and also to commit- 
ting maliffous damage. He was sentenced 
to two concurrent sentences for the 
pavilion breaking and larceny, and 
for the malicious damage respectively. 
Lord Hewart said: “The malicious damage 
in this case was an incident of the breaking 


in, but nevertheless the appellant wag 
gentenced in respect of each offence as 
though they were distinct offences... ° It. 
is obvious that, there should not be-con- 
current sentences: for two aspects of the 
same matter. , .” The court accordingly 
quashed -the conviction for malicious 
damage, aftd substituted. a smaller sentence 
for that in respectpf the pavilion breaking 
and larceny. Ese og I 

e Viscount Oaldecote, L. O. J., rightly pointed 


out an unsatisfactory feature of the report of 
this case in that, although the appeal wag 


. AN 


stated to be against the sentencês, the court e 


was said to have quashed one of the cn- 
victions. He stated, apparently on , this 
ground, that he was umable to derive any 
assistance from tnat case, He said that 


he had, however, come tothe clear conclu- eè 


sion that there were in Kite v, Brown two 
definite offences, one of which was possibly 
more *serious than the other. Thav objec- 
tion therefore failed, 


With regard to the report of R. v. Kenny, 
21 Or. App. Rep. 78, if in fact the appeals 
were against sentence, it might well.bea 
relevant consideration in mitigation:ofthe 
sentence that substantially only one offance 
had been committed, and that: the defendant 
should not be punished as if he had:com- 
mitted two offences. Itis fairly clear from 
the remarks of the Lord Chief Justice in that 
case, that whether the appeals were against 
convictions and sentences or merely against 
sentences, the learned judge’in making 
his general pronouncement. deplored the 
duplication of sentences:and not the duplicas 
tion of convictions for what amounted to 
‘two aspects of the same matter. It would 
indeed be surprising if thes&ctual décision 
went further than that, although. if afte 
conviction or acquittal on one charge a 
defendant were tried on a different charge 
which was in respect of substantially the 
same offence, he might then ba entitled to 
an acquittal. The offences would, however, 
have to be as e nearly identical 
possible (Bannister v, Clarke, 26 Ooz. 
6415, as the ground of a successful 
plea of autréfois convict or autrefois acquit 
45 that “it isan established ruie of the 
common law that ‘a man may not be put 
twice in peril for the same offence” (2 Hawk. 
c. 35). Simultaneous convictions on tio’ 
charges involving substantially the same 
offence could hardly, it ‘is submitted, be 
bad on this ground. Pe z 


` 


AP 


~ 


4 a 


In this connection, however, it should 
always be bcroein mind ¢hat unfler s. 33 
éf the Interpretation Act, 1889, “where an 
act or omission constitutes an offercdé 
under tw or “more Arts, or bcth uuder an 
Act and at common law... . the offender 
shall, unléss the contrar$ intention appears, 
be liable to be „prosecuted and punished 
under either or any of those Acts or at 
comnfon law, but shall not be fable to be 
punished twéce for the same offence, - 

In Kite % Brown a further objection was 
raised with regard to another pair of 
informations against thesame defendant, 
that they were bad for duplicity, They 

6 were similar offences to thcse charged in 
the first informations, but in this case the 
informations particularised 4b. of butter 
and $ lb. of bacon, in each case. Viscount 
Caldecote, L. O. J., said that the fact that 


e two different articles of rationed focd were 


stated to have been supplied in no wise 
made the informations bad for duplicity, 
A case to which he had been referred 4R, v. 
Hammick (1918), 87 L. J. K. B. 816) was 
‘under a very different order, and did 
not affect his cpinion. He therefore held, 
and the rest of the court agreed, that the 
convictions were good. 

In R. v. Hammick, supra, the defendant 
was Convicted for that he on or between 
9th April, 1917, and 22nd November, 1917, 
did unlawfully acquire various -articles of 
food, to wit sugar and flour, so that the 
quantity in. his pcssession at any cne time 
exceeded the quantity ordinarily required 
for use and consumption in his household, 
contrary to the Food Hoarding Order, 1917, 
art. 1, This conviction was held to be 
bad for duplicity, and the ground of the 
decision was that the article created a 
separate offence in respect of each separate 
article of foodwhoarded. This is not so in 

e Rationing Order, 1939, arts, 2 and 7, 
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which refer generally to “rationed food” and 
not to particular items of such food. 


There is a danger of an information 
ar” indictment being bad for duplicity 
wherever a statute describes the same 
offence in different or alternative ways. In 
R. v. Young at the London Sessions wn 
30th September, 1937 (unreported, but 
see 81 Sol. J. 832), a count charging a 
defendant with driving a motor vehicle on 
aroad when under the influence of drink 
or a drug to such an extent as to be in: 
capable having proper control of the vetricle 
contrary to s. 15 of the Road Traffic 
Act, 1930, was held to be good. Oa the other 
hand, convictions were held to be bad for 
duplicity in R. v. Wilmot, 24 Cr. App. 
Rep. 63; R. v. Surrey JJ. [1932] 1 K. B. 
450; and R. v. Disney [1933] 2K. B. 138, 
There was a ccuviction for driving £ motore 
car recklessly or at a speed or in a manner 
which was dangerous to the public, contrary 
tos 11 of the Road Traffic Act, 1930; the 
second was for driving a motor Vehicle 
without due care and attention cr without 
retsonable consideration for other person 
using the road, contrary tos, 12 (1) ofthe 


_Road Traffic Act, 1230, and the third was 


for unlawfully taking or destroying game 
or rabbits in or being on certain land by 
aight with a gun, net or other instrument for 
the purpose of unlawfully taking or destroy» 
in game or rabbits, contrary tos. 1 of the 
Night Poaching Act, 1848. 


In the last case the Lord Chief Justice said 
that it was impossible to say of what the 
appellant had been convicted. In Kite v. 
Brown there was no such uncertainty, but 
the fact that such a defence could be raised 
illustrates the extreme care which must be 
taken in framing indictments and informa: 
tions where a statute is more than usually 
verbose.—S, J, 





ASSISTING THE POLICE 


At page 780 of volume 99, we had an 
article on this subject. We return to it in 
view ci the present “position, when we are 
all not only in the war in the sense that 
we are, Soldiers and civilians alike, exposed 


to the hostile action of the enemy, bute 


also each carrying an individual responsi- 
bility for the maintenance of order and 
decent behaviour, both when under fire and 
when going about our ordinary avocations, 

One of the healthiest features of the 
British constitution is that it recognises no 


fundamental distinction between, the 
classes of citizens selected for special func- 
tions, such as- soldiers and police- 
men, and the ordinary run of men 
and women. Superior orders will not ex- 
onerate either a soldier or a polifeman 
from the guilt of any unlawful “action he 
may perfcrm. No doubt if action taken 
under orders results in his ‘arraignment 
before a criminal court, he will be dealt 
with more gently on that account, unless 
the action was so outrageous.that- no ree 
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sisonable being ought to be allowed to plead 
in “mitigation the duty of obedience to 
orders. But such an argument would 
not be admitted as a ground for acquittal. 
This steady insistance on equality beforee 
the law has more than one ¢onsequentte. 
There is on the one hand the protection of 
all and sundry from violent and oppressive 


+ mlitary or police action, but there is also 


a duty laidon all and sundry to assist in 
keeping the King’s peace. '! his is altoge- 
ther apart from thespecial emergency law- 
by which we have now all placed our per- 
sons and property unreservedly at ‘the 
dispcsal of the government for the time 
being, for the purpose of prosecuting a war 
in which we must be successful or perish. 
It ig our ancient Common Law which lays 
on eagh of us the duty to interfere to prevent 
riot, gives us the power to arrest for 
felony, compels us under pain of punishment 
to assit a policeman in the execation of his 
duty when called upon to do so 
. One man or woman can do little to help 
in suppressing a riot of any gravity. though 
there have been instances where a person 


of force of character, acting promply ahd. 


before the trouble has gone very far, has 
quelled an outbreak of disorder. But 
usually, organisation and direction are 


essential to success in dealing with a 
mob, 

Riot is rare jn England, and in modern 
times there is nearly always readily 
available sufficient organised force to deal 
with riot ifit arose. The great reinforce- 
ment of the police by the special consta» 
bulary, and of the military by. the Home 
Guard, ensures that any trouble of this 
kind. promoted by the treacherous fools, 
fortunately few in this country and prcbab- 
ly now all safely under lock and key, 
who have a queer hankering for the new 
order whose prophet is Hitler, and whoge 
essence is the tyrannous domination of one 
race cver all others, is very unlikely to 
arise. But the fact remains’ that if on 
aDy occasion the organised forces need 
assistance in dealing with riot, every man 
of us, special constables, home guards and 
the un-uniformed man alike must help 
‘according to his strength. In the past 
it was tacitly assumed that the citizen's 
duty to uphold the King’s peace lay upon 
male citfZens alone. There can be no 
doubt that women, with the franchise and 


` with all legal disqualification for office of 


all kinds formally removed, have exactly 
the same duty in this regard as men. To 
do them justice, few of them shrink from 
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this position. Indeed, long : before’ the 
emancipation of ,women some of the boldest 
and most determined helpers of policemen 
in trcuble were those in petticoats, and the 
athletic young women of nowadayaare not 
likely to Be less forthcoming in tHis respect 
than their grandmothers. a 

When: a policeman calls upon a bystander 
to help, that bystander must respond: if it 
is not pbłsically impgssible todo soe An 
elderly man or woman with a,weak heart 
or- rheumatic legs, would meet with no 
punishment or even repréach. for non-fule 
filment of this public duty. But the physi- 
cally fit are in danger not only of. being, 


regarded as morally weak and miserable; , 


one of.them might find himself in the 
dock indicted for a common law misde- 
meanor, This is not mere ancient thunder. 
In the article referred to*above, an instance 
is cited of one such isdictment at the 
Wiltshire Quarter Sessions for October 1935, 
A policeman was struggling with a prisoner 
who bad been.engaged in a fight, 
constable ‘called on the accused by name to 
assist him, but the accused notonly sought 
excuse for doing nothing, buttock on him" 
self to say, “You can't arrest him.” Later 
he added, “Why call me when there are 
plenty of others about ?", an argument 
equally available to every:man jack of 
those present, and if adopted, resulting in 
no assistance being given at all. A nne 
of five pounds was thought sufficient to 
meet this case, but a common law misde- 
meanor will carry imprisonment as well 
as a pecuniary penalty. 

The leading caseon Assisting the Police 
is R,v. Brown (1841), Oar. and M. 314; 
174 E. R. 522, In that case, Mr. Baron 


Alderson laid down as requisite to support ` 


an indictment for refusal to assist the 
police: the constable must æee a breach of 
the peace being committed, there must” 
be a reasonable necessity for calling for 
assistance, and a refusal without physical 
impossibility or lawful excuse, to render the 
assistance called for. . 

“Whether the aid of the defendant, if 
given would have pxoved sufficient or 
useful, is not the question or the criterion. 
Evéry man might make that excuse and 
say that his individual aid would have 
«lone no good.” 

“Constable will of course, include 
special constable. As we have repeatedly 


pointed out, a special constable on duty is l 


as fully a constable as any member of a 
police force ; itis not. neĉessary to travel 
again over that piece of ground. 


The `- 


a” 


6 . 


There are other decided cases in point. 
. Glamorgan County Céuncil v. -Glasbrook 
(1924) 83 J. P. 111, citing R., v, Brown, 
supra, recognised the citizens’ duty “to, 
aid and” assist a constable in the preser- 
vation of arder.” Fora form of indict- 
ment held, good and syfficient, see R. v. 
Sherlock (1866), 30 J.P. 8. : 

The law proteots the citizen who assists 
a constable as it protects the sonstable 
himself, see R. v, Potter (1873), 12 Cox 444. 


. JOURNAL ° 





19410 


The protection may not be very efective 
when a violent prisoner is going "all out" 
to defeat his captors, and it ig perhaps. 
smal! comfort to the upholder of the Jaw 
thdt, if he is killed his assailant will 
probably be hanged. Buthe is 2 poor 
citizen who,” in a critical moment, stops 
to regard his own skin, and certainly-every 
Case of severg punishment for violence to a- 
constable or fis lawful assistant, tends to 
deterrence. J. P. 


RETROSPECTIVE EFFECT OF PENALTY SECTIONS 4 


¿If a statutory enactment incresses or 
decreases the term of imprisonment or the 
‘amount of the fine which may be inflicted 
for an existing statutory offence, 18 the 
new enactment retrcspective so that a per- 
son who committed’ an offence before the 
passing of the amending legislation be- 
comes subject to the new penalties, or 
does the new section apply only to offences 
committed after ita passing ? °. 

One general principle as to the retros- 
Pective effect of legislation is thus laid 
down in Halsbury’s “Laws of England,” 
second edition, volume 31, at p. 513, “A 
Statute is prima facie prospective and does 
not interfere with existing rights unless it 
contains express words, cr there is the 
Plainest implication to that effect. The 
fact of a statute being remedial, or designed 
to protect the public interest, is a matter 
to which great weight is to be attached 
and a different principle prevails where tte 
statute is one that introduces a new remedy.” 
But there’ are cases in which it may be 
argued that amending legislation must 
affect acts already done, and that penal- 
ties must be imposed under the new Act, 
This may be clear from the language of 
a section. Section 53 (1) of the Children 
smd Young Persons Act, 1933, reads as 
follows: “Sentence of death shall not 
be pronounced on or recorded against a 
person under the age of eighteen years, 
but in lieu thereof the court shall sentence 
him to be detained during His Majesty's 
Pleasure, and, if so segtenced, he shall, not- 
withstanding anything in the other provisions 
of this Act, be liable to be detained in suth 
place and under such conditions as the 
Secretary of State may direct.” This would 
have prevented the passing of a death gene 
tence upon a person who committed murder 
before the passing of that statute, and who 
might have been liable to the death gən- 
tence had it not been passed, provided’ he 


was under the age of eighteen years at the 
time of the trial. 

We know of no case in which the paint as 
tothe retrospective effect of penalties has 
been decided, though it may be supposed 
it must often have arisen. At the present 
time, it may often arise, for thera are- 
several instances where under the Defence . 
Regulations terms of imprisonment or penal 
servitude or the maximum amount of fines 
have been increased by amending regula». 
tions, ' 

There are many authorities beating more 
or less upon the question, a few of which 
may now be noted. In R. v, Cator, (1767), 
4 Burr 2026 : 98 E. R. 56, Lord Mansfeld, 
C, J., was dealing with the enticement of 
artificers into foreign service, for which 
the penalty under a statate, 50, I. 6.27, 
was £100 and three months’ imprisonment, 
but under a later statute, 23 G. II, c. 13, 
was £500 and twelve months’ imprisons 
ment. He observed: “The latter Act seems — 
to be a repeal of the former: it was made 
to supply the deficiencies of the former.” 
It would seem to follow from this judg- 
ment that the penalty section was regarded 
as retrospective, since if the earlier statute 
was repealed by the later, the later would 
gevern the whole proceedings and the 
penalty, no penalty under a repealed statute 
being possible. 

Maxwell, on “The Interpretation of 
Statutes," p. 162 says: “Where a statute 
alters the quality and incidents of an 
offence, as by making that which was a 
felony merely a misdemeanour, it would be 
construed as impliedly repealing the old 
law. Thus, 16 Geo. IIl, e. 30, which im- 
posed a pecuniary penalty merely on per- 
sons who hunted or killed deer with their 
faces blackened, was held to have repealed 
so much of the “Black” Act (9 Geo. 1. 2. 22) 
aB made that offqnce capital. ` 

Again, he says, “where the punishment 


- Is not only a sound 
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in kind, the later provision would be cone 
sidered aş superseding the earlier one,” 
and ‘quotes Henderson v. Sherborne, (1837), 
2M. & W. 236,150 E. R, p. 743. In tBat 
case, Lord Abingér, O, J,, said “The prin- 
ciple adopted by Lord Tentérden, that a 
penal law ought to be construed strictly, 
one, put the only 
one consistent with our free institutions. 
The interpretation of statutes has always, 
ip modern times, been highly favourable 


_ to the personal liberty of the subject, and 


I bépe will always remain so. But I think 
there is another ground for not disturbing 
this nonsuit. If the 77th section of the new 
Poor Law Act embraces this case, I do 
not agree that it does not amount to a repeal 
of the former enactment,” 

In Re Baker (1857) 2 H. & N. 219, 157 
E. R. 92, Bramwell, B. said: “When a 
Statute directs something to bedone in 3 


.. certain event, and another law is made 
> . which appoints something else to be done, 


bot contradictory, but more comprehensive 


and including the former, I cannot help ` 


thinking that the firat Act is gone.” ° 

Here, again, there is support for the 
view that a penalty may be imposed under 
a later enactment for an act done during 
the existence of an earlier enactment re- 
peeled bythelater, | . 

In R,v. John Davis (1783), 1 Leach, 271, 
163 E. R. 288, a statute was held to be 
virtually repealed by a latter one reduc- 
ing the gravity of the offence, and its 
punishment, and although the report does 
not make this clear, it appears that the 
prisoner must have been held liable only 
to the lesser penalty provided in the 
-seccnd statute. That which applies to 
mitigation of punishment would logically 
apply to aggravation of sentence, but the 
law is nct always so interpreted. It must 
always be borne in mind that where theré is 
a doubt about the true construction of a 
statute of a penal nature, the. doubt should 
be resolved in favour of the defendant. 

In R.v. Chandra Dharma {1905]2 K. B. 
335, Lord Alverstone, O. J., observed: 
“The rule is clearly established that, apart 
from any special circumstances appearing 
oo the face'‘of the statute in question, 
stautes which make alterationa in prce, 
cedure @re retrospective.- It has been held 
that a statute shortening the time within 
which proceedings’ can be taken is re- 
trospective, and it seems to me that it is 
impossible to give any Wood reason wh 
a statute extending the time within whic 
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' or penalty is altered in degree but not 


proceedings may be taken should not also 
be held, to be retfospestiye, If the case 
could have been brought within the 
principle that unless the language is clear 
a Statute ought not to be, construed go 
as to create new disabilities or obligations, 
or impose newe. dufies in respect of transa» 
ctions which were complete at the time 
when the Act came into fosce, Mr. Compton- 
Smith wapld have been entitled ‘to s oceed; 
but when no new disability or obligation 
has Been created by the st&tute, but it 
only alters the time within ‘which pro- 
ceedings may be taken, it may be held 
to apply to offences completed before tha 
statute was passed, That is the case harg” 
The implication is that in the absence 
of clear and express language to the 
contrary, a statute imposing new disabi- 
lities or burdens should, not be held retroe 
spective in its operation. R 
The case of In Re School Board Electione 
for the Parish of Pulborough (1894) 10. B. 
D. 725, dealt with certain disqualifications 
attaefed .to bankruptcy under the Act of 
1883. It was there held that the diaquali« 
fications were not retrospective, and did 
not apply to a person made a bankrupt 
before the passing of the Act. Davey, L J. 
in the coursé of -his judgment said : “The 
question therefore seems to me to turn on 
the proper construction to be put on the 
words ‘Where a man is adjudged banke 
rupt’ at the commencement of s, 32 of the 
Bankruptey Act, 1863. Now, reading thos- 
words alone, and apart from considerations 
arising out of the subject-matter of the 
section in which they occur, I should cere 
tainly understand them (according to the 
ordinary use of the English language) to 
mean, if any man shall or may hereafter 
be adjudged bankrupt; and unless there 
be some controlling context in the Act or 
in the section, I hold that to be the mega- 
ing of the words. It has been suggested 
that the words may be read as meaning 
‘where a man is an adjudicated bankrupt. 
The answer seems to me to be that those 
are not the words before us, and that 
the words we have to construe are gram- 
matically  different’.It is a well-known 
peinciple in the construction of statutes 
that where the words admit of two oon- 


‘structions you are not to construe them so 


as to produce a retrospective effect, or ima 
pose disabilities not existing at the passing 
of the Act,” 

R. v. Vine (1075), 13 Cox, ©. O. 43, dealt 
with another kind of -disqualification, 
namely, that of .a- person convicted’ ‘of 


bana. 


8 o’ 


felony, from holding a- licence to sell spirits. 
Here, it was held that the disqualification 
had a retrospective effect*so as “fo make 
a licence held by a person disqualified 
null ahd void. Cockburn, O. J., said ;°“ff 
it could’ ke seen that’the intentjon of the 
legislature was to aggravate the punishment 
of persons convicted of felony, I should 
feel strongly the force of Mr. Poland’s 
argument; but the purpose of this enact- 
ment is not to punish the felon, but to 
protect the ‘yublic fromehaving howses of 
public entertainment kept by a class of 
persons likely to prove injurious to society,’ 
From this it would appear that the learned 
judge would not have held upon the 
words of that particular statute that if it 
had provided increased punishment for an 
offence, it would have been retrospective in 
operation. é 

From these authorities, none of which 
as-we have said decides the particular 
point we are discussing. it appears that 
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of the defendant, and should not be.such 
as to render him liable to increased 


punishment, There may, however, be cases 
in which the amendment of tĦe law is 
sitch as todo away with the old ‘pro 
‘vision, and replace it by a new provision 
from the date upon which the new pro. 
Vision comes into operation. Generally, 
where an enactment is amended, the 
enactment fs to be read from the date‘ 
upon which the amendment comes -into 
force in its new form, and with full effect 
from that date. This may even involte 
the proposition that a person is liable to 
increased imprisonment or fine under the 
new law even though his offence was com- 
mitted at a time when the maximume 
punishment was under the old law Jess 
severe. Only the High Court can settle: 
the matter conclusively, and until such a 
decision 18 pronounced, it is likely that 
the courts will tend to resolve any doubts 
by refusing to impose the higher scale of 


where there is any doubt upon the true ‘punishment provided by new enact- 
construction of a statute, order, or‘regula- ments,—J. P. 
tion, the construction should be in favour 

Ta ee 


Extracts from Contemporarles, 


An Offence Against a Child. 

We heartily agree with the mayor of 
Luton, who told a mother, found guilty 
of shoplifting in the presence of her ten 
year ‘old son, that she had committed a 
crime not only against the shopkeeper, 
but also against the’ boy, She was 
treated mercifully and bound over, though, 
as the magistrates said, she deserved to 
go to prison. Fortunately for her, people 
are not -always dealt with by the sole 
test of what they deserve, and a prison 
sentence on the mother might have been 
a disaster for her family. 
~ There is to-day a widespread and whole» 
some interest in juvenile delinquency, its 
causes and itstreatment. All careful investi- 
gatcrs findthat home life is, as might be ex- 


pected. one of the most important influences 
upon achild’s character and conduct, perhaps 
the most importantof all. Ithas been point- 
ed out recently that many people, when ques- 
tioned on the subject, are quite. unable 
to say when they firet learned that they 
must be honest, but they hive a general 
impression that they knew about it as eoon 
as tney knew anything, This points strongly 
to a probability that it was at home that 
the first lessons were given in honesty. 
Even where parents are not scrupulously 
honest: themselves, they are usually horrited 
at the thought that their children should 
know anytsing against them, and the 
Spectacle of the parent allowing her - 
small child tosee his mother in the act 
of stealing is as sad as it is rare.— J, P, 


REVIEW. 


The Law of Arbitration In India. 
Bus. D. SINGA, M. A. LL., B. Peros Rs. 5. 
Thisis an exhaustive and critical com- 

mentary on the Arbitration Act 1340. The” 

arrangement of the book is excellant. The 
principies have been lucidly-expressed in the 
light of the latest and up-to-date Indiin and 

English case-law, and the “changes ie the 

law have been clearly pointed out, All the 


intricate points arising under the provisions 
of the Act have been fully discussed. Tae 
appendices contain all the connected statutes 
repealed or co-existing as wall.as age Haglis 
Arbitration Acts and extracts from tos O:vil 
Justice Conmittee Report. Th3 book will 
be found very usaful to the Banca as wall as 
to the Bar, . 





` certain port, but before the time for loading: 


- by the later decision. 


‘delay caused. by the damage was 
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The judgment of Mr, Justice Atkinson in 
Imperial Smelting Corporation Limited. v. 
Joseph Constantine Steamship Line Limited 
(162 L.. T. Rep. 267; (1940) 1 K. B. 812) 
affords one further example. of the applica- 
tion of what is known as the doctrine -or 
principle of res ipsa loquitur, and! the bur- 
den of proof which is thereby east} upon the 
party called upon to rebut the allegation of 
negligence thus raised against him. This 
was a special case stated by an arbitrator ` to, 
determine the question of liability in a clim 
for damages which was brought by a firm'of 
charterers against a firm of. shipowners. for 

ailure to deliver a cargo under thel terms of 
a charter-party. - a 
_, The charter-party provided for ithe load- 
ing by the ship in-question of a. cargo at a 





had arrived the ship was damaged by an ex- 
plosion the cause of which was unexplained. 
It was agreed between the parties | that the, 
of such a 

character as to frustrate the commercial as- 
pect of the, adventure, but as.regards the 
lability of the shipowners the main question, 
in, dispute. was -whether the onus lay upon 
them, if they sought to rely upon frustration, 
to proye that this was not caused {by their 
own default, or whether it lay upon‘the char- 
terers to.prove default on the patt of the 
shipowners: | D 
Upon this main question of law judgment 
was given in favour of the shipowners, and, 
although this decision was subsequently. re- 
versed by the Court of Appeal (163 L. .T. 
Rep. 168; (1940) 2:K. B. 430) on thé ground. 
that a party who is prima facie liable cannot 
escape liability under a plea. of frustration, 
unless he proves affirmatively that the cause 
of frustra#®n was not brought into operation 
by -his default, the observations | of Mr. 
Justice Atkinson upon the application of the 
doctrine. under ‘discussion remain whaffected 
[ € In his judgment, in 
dealing with the question as to whether or. 
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RES -IPSA-LOQUITUR:AND-ONUS: OF "PROOF 


e 
not the charterers in order to discharge the 
burden which, in his view, lay -upon .thénp. 
hadin fact established neglgehce on the 
part of the shipowners, he came tothe con- 
clusion that the mere happening of the ex-, 
plosion was such as te raise a presumption df 
negligence, 
therefore what degree. of proof was thereby 
called for by way of rebuttal on the part’ of 
the sMipowners. ` a aes 
| Following certain earlier authorities which 
have..dealt with the position. which arises 
when a prima facie case of negligence “is. 
raised, he held that the onus which was thus 
cast upon the.shipowners was one:merely to, 
give an explanation. of the explosion,.and that,” 
if such, explanation was equally consistéiit 
with the absence of négligence. as with negli:. 
gence, they had discharged ‘this. onus,” with 
the result that the burden once more lay 
upon the-charterers. to :prove negligence in 
fact, which, in his view, upon the facts, before 
him they had failed to. do. pn ep ee 
This question of the degree.of proof which; 
is thus called for by way of rebuttal is. one. 
of considerable importance in that the facts 
whith may,give rise to.the application of the 


doctrine are frequently to be found in’ the. 


ordinary relationship of mafikind which lea 

to a charge of negligence upon which a claim 
for damages is based, and it may well hap- 
pen in such a case that no evidence of negli- 
gence is available apart from the presump- 


tion which arises from the happening, of the’, 
occurrence itself. It is important, therefore, 


to, know in what position a plaintiff may find 
himself in an action when he relies -solély 
upon this presumption, and in what manner: 
it may be rebutted by the defendant so as to. 
*lay the plaintiff under the necessity of pro- 
ducing affirmative evidencé of negligence in 
support, of his case. This leads toa question 
which is the subject of this article, and ‘it 


is this: “Ina case in which, the facts are 


such as to raise a presumption of negligence, 


do. they call for an.explanation only on. thé 


try 
i: e 


and he. went on'to considere 
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“part of the opposite’ party, or do they .go 
further and call for proof of the absence of 
negligence on his part in order to amount 
to a rebuttal of the charge, of negligence ?” ° 

As regards*the onus of proof which is thus 
laid upon a party to rebut sthis presumption 
of negligence, the judgment which crystal- 
lises the law on this point and which has 
been referred to and followed in a enumber 


. of subsequent geen that of Lord Dunedin 


in the House of Lords in Ballard y. North 
British Railway Company ( (1923) S. C. (H. 
L.) 48). 
which occurred to a train and several wagons 
on a railway line, and in an action against 
the Railway Company for negligence the 
defence was set up (inter alia) that the 
accident was caused by the breaking of a 
defective link in one of the couplings of one 
of the wagons. The Lord Ordinary decided 
Against the Railway Company, holding that 
they had failed to discharge the onus which 
lay upon them under the principle of res 
ipsa loquitur of showing that the . acci¢ent 
had occurred owing to a cause or causes 
over which they had no control, 'and for 
which they were not responsible, and he held 
that the driver of-the trian had been negli- 
gent, and that the defect in the link might 
have been, and should have been, discovered 
on a reasonable inspection. This decision 
was reversed by the First Division, which 
came to the conclusion that the driver had 
not been negligent, and that the defect in 
the link was latent and could not have been 


| discovered, but on appeal the judgment of 


the Lord Ordinary was restored. In- the 
House of Lords all the Law Lords were in 
agreement with his decision that the defect 
was latent and undiscoverable by ah ordinary 
inspection, but upon the question as to Whe- 
‘ther or not there yas negligence on the part 
Chen, driver there wasa difference of opinion, 
a majority holding that there was such 
negligence. 

In giving- his dissenting judgment on this 
point, Lord Dunedin makes these important 
observations as to the burden of proof where 
such a principle is invoked, saying, at p. 54: 


` “Taking the cases in Which the mere fact of 


the accident is relevant to infer negligenge, 
itis sometimes said, and the. Lord Ordinary 


has said it, that there is then raised a pre-. 
sumption of negligence which the defender ® 


has got to rebut. I think that this is too 
absolute a method of expressing the legal 
result in all cases.” f 

It was this same feeling “that, I think, 
led Lord Adam to say in Milne v. Townsend” 
(1) 882) 19 R. 830): “ ‘The: respondent -can 
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only speak so as to throw the inference of 
fault upon the defender in some cases where 


ethe exact cause of the accident is unexplain- 


ed;”"” If indeed ‘relevant to infer’ and ‘ne- 
cessayily infers. were the same thing, then I 
think it would be right to say that, when an 
accident arises in cases where the doctrine is 
applicable, then a presumption of fault 
would arise which must be overcome by con- 
trary evidence, and. that is the way that the 
Lord Ordinary has looked at the matter. 


But ‘relevant to infer’ and ‘necessarily infers’ e 


are not synonymous, and the difference he- 
comes of moment in a case like the present. 
I think this is a case where the circumstances 
warrant the view that the fact of the accident 
is relevant to infer negligence. But what is 
the next step ? I think that, if the defenders 
can show a way in which the accident gnay 
have occurred without negligence, the co- 
gency of the accident by itself disappears, 
and the pursuer is left as he began, namely, 
that he has to show negligence. I need scar- 
cely add that the suggestion of how the 
accident may have occurred must be a- rea- 
sonable suggestion. : 

“For example, in Scott v. The London & 
St. Katharine Docks Co.” (13 L. T. Rep. 
148; (1865) 3 H. & C. 596) “a case where a 
bag of flour fell ona man who was passing 
along a quay in front of a warehouse, it 
would-not have been sufficient to say that the 
flour bag might have fallen from a passing 
balloon. Ithink this view of ‘mine is -borne 
out by the expressions used in the case of 
Seott. Erle, C. J., who gave the judgment 
of the court (and it is to be noticed that 
though he and Mellor, J., did not agree with 
the majority ow the facts, the whole matter 
depending on the interpretation of the judge’s 
notes, the judgment was unanimous on the 
law) expressed himself thus: “There must 
be reasonable evidence of negligence. But 
where the thing is shown to be under the 
management of the defendant or his servants, 
and the accidentis such as in the ordinary 
course of things does not happen if those who 
have the management use proper care, it 
affords reasonable evidence, in the absence 
of explanation by the defendant, that the 
accident arose from want of care.” I take 
notice of the word ‘explanation’; it is not in 
absence of ‘proof.’ ” f 

This insistence of Lord Dunedin upoñ the 
onus being discharged merely by Me giving 


of an explanation as opposed to-the necessity ` 
of proving the absence of negligence has“ 
been stressed in, a number: of more recent’ 


cases. Thus, in the case under discussion 


Mr. Justice Atkinson puts-the matter in’ this’ ` 
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way, saying, at p. 272 and p. 828 respective- 
Bee aya (3) Where the onugis on the owners 
under the first principle’—that is to say, 
where the accident ploved is of suck 2 
nature as to raise a presumption of negh- 
gence—‘‘that onus is discharged by proving 
facts from which the inference that the acci- 
det Was not caused by negligence is as 
equally strong, that is, equafly consistent 
with the facts, as the inference that it was 
caused by negligence,” and he held that such 
an explanation was forthcoming on the facts 
then before him. 

Again, the same principle was applied, 
and an explanation was accepted in The 
e Kite (149 L. T. Rep. 498; (1933) P. 154) 
which was the case of a collision between a 
barge which was being towed by a tug` and 
the bujitress ofan arch ofa bridge across a 
river. There Mr. Justice Langton, in stating 
his view of the onus which lay upon the 
owners of the tug to rebut the presumption 
of negligence, says, at p. 503 and at p. 170 
respectively, after quoting the words of Lord 
Dunedin- (sup.):, “Now, if that be a correct 
statement of the law—and I humbly think «it 
is—what the defendants have to do here is 
not to prove that their negligence did not 
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cause this accident. ° Whatethey have to do ° 
is ‘to give’ a reasonable explanation, which, 


olf it be accepted is an explanation showing 


that it happened without their negligence. 
They need not even go so far as tat, because, 
if they give a Yeasenable explanation: which 
is equally consistent with the accident hap- 
pening without their negligence as with’ their 
negligence, they have again shifted the bur- 
den of proof back to the’ plaintiffs to- show— 
as they always have to show from the ‘begin- 
ning—that it was the négligence of the de- 
dendants that-‘caused the accident.” 

- And this last judgment was followed iu 
The Mulbera (156 E. T. Rep. 348; (1937) 
P: 82) which was a-claim arising out of the 
sinking of a barge in a dock. For further 
cases see Langham v. Governors of Wel- 
lingborough School anë Fryer ((1932) 147 
L. T. Rep. 91); The Stranna (157 L. T. Rep. 4 
462; (1937) P. 130); Brook’s Wharf and Bull 
Wharf, Limited v. Goodman Brothers (156 
L. T. Rep. 4; (1936) 1 K. B. 534);- Claydon: 
v. Sis Lindsay Parkinson, Limited ( (1939) 
2 K. B. 385); see also the Scottish- cases of 
Henderson v. Mair ((1928) S. C. 1; Me- 
Gowan v. Bary and Company Limited 
((1929) S. C. 461).—L. T. i 





Extracts from Contemporaries.: 


In re Witnesses : 
Countless are the stories that ‘have been 
handed down from generation to generation 
regarding witnesses, their idiosyncracies in 
their mode of giving evidence, their en- 
deavours to elude the little traps laid for 
them by the skilful cross-examiner, who has 
so often the witness at a disadvantage. Occa- 
sionally, it is true, the witness scores in the 
skirmish that takes place, but more often, 
unless he chances to be very astute, he is at 
a disadvantage.’ Some cynical person of a 
past generation, it will he remembered, clas- 
sified witnesses into three categories, witnesses 
simpliciter, blank witnesses, and experts.- 
But this is, perhaps, too strong a way of 
putting it. In an old volume which the pre- 
sent writer has long: had in his bookcase, 
there is a chapter devoted to witnesses which 
treats first of all of the expert witnesses who 
were c&lled in the early days when railway 
enterprises Were very much in thé forefront, 
and the professional, witness was frequently 
to be seen and heard in the committee rooms 
of Westminster. It is said of one engineer, 
described, as a “dexterous khave,” that he 
spent his days in swearing in one committee 


room that black was white, and in another 
that green was read, it being generally 
known -that he spoke- for the sake of his ten 
guineas a day, .and that his most veracious 
statements usually contained a vein of alloy. 
Having by his ingenious misrepresentations 
gravely injured a case in which Mr. Daven- 
port “Hill was professionally engaged as 
counsel, and Mr. Tite, the eminent architect, 
was, a projector, this witne§s was suddenly 
struck with apoplexy and died. “Well, 
Hill, have you heard the news?” inquired 
Mr.- Tite of the barrister whom he encounter- 
ed in Middle Temple Lane on the morning 
-after- the engineer’s.death, “have you heard 
that so and so died yesterday ?” “I can’t 
say,” was the reply, “that I shall shed many 
tears, for his loss. He was an arrant scoun- 
drel.” “Come, come,” replied the. other, “you 
have. always been too hard on that man. I 
d verily. believe that in the whole course of- 
his life that man never told a lie—out of the 
witness box.” - Curiously enough it is added 
that the deceased who lied in public was said 
to be spunctiliougly honetilipusly. honourable 
in private life. It-seems an odd conclusion, 
but such is the story. í a 
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Jeffreys and the Witness,” : e might have remembered, but for the moment 
-* Tt is traditionally reported that in the reign he chose to forget, that in Scotland, his 
of Charles II. in badgering a -witness,na native country, the method of takin the oath 
‘barrister. could surpass George Jeffreys, of {$ *for the witness to hold up his right hand 
sanguinary? fame. Nevértheless, “on more “and repeat the words after the judge. Erskine 
than- one occasion he met liis match in the was usually ‘very’ happy in his sayings; one 
-withess-box. “You fellow in the leathern ‘that has often been recalled, but whigh will 
‘doubtilet,” he is teported to have said toa bear repetition, is the opinion which~he gave 
countryman whom he was aboue to cross- on a case laid before him by his friend, the 
examine, “prey what are you paid for gwear- Duke of Queensberry, popularly know as 
ing?” “Gog bless you, sf,” was-the reply, , “Old Q” as to whether he could sue a.certain 
“amd make you an honest man,” answered the ‘tradesman for breach of contract about tilfe 
witness, looking counsel full in the face ahè painting of his house. The evidence avail- 
speaking with a voice of hearty good-humour, able being inthe view of Erskine totally in- 
if you had no more for Jying than I have sufficient to support the case, he wrote, “Lam 
for sweating, you would wear'a leathern of opinion that this action will not lie, unless 
‘doublet as well as I.” ' i the witnesses lie too!” Not a-few jokes that 
ne `- : Le come’ down to us have a fairly long pedigree, 
Erskine’s Methods A and so-it is in this case, for, as semeone 
It is -said that Eyskine’s treatment of pointed out, the story is apparently a revival 
witnesses was sometimes unfair, but his of the pun attributed to Lord Chancellor 
jocoseness was generally distinct from mere: Hatton in Bacon’s Apopthegmes. 
flippancy and his unfairness was redeemed a Phot ree a wW ; 
by such delicacy of wit that his most cutting Clergymen as Witnesses. ae 
Observations seldom annoyed thewitness: A ~- The: late Mr. Balfour Browne, K. C., who 
story “has. come down::which -tells us that a specialised at the Parliamentary Bar, in his 
religious’. enthusiast, on entering the witness work, Forty Years at the Bar, expressed the 
box, objected to take the oath- in the cus- view that clergymen do not,-as a rule, make 
tomary manner, büt stated ‘that though he good witnesses. Having been used to an 
would not kiss the book ‘he was quite ready ~~ autocratic pulpit, he said, they did not take 
to hold up his hand andswear. Onbeing kindly to the chair where the bladders of 
asked by Erskine to give his reason for this their pomposity—his own word—might be 
departure from the usual mode of testifying pricked by a sharp question. But despite this 
in the courts, he answered that “it is written general view he had known both clergymen 
in the Book of Revelation that the angel of the Church of England and of Rome 
standing on the sea.held by his hand.” “But to give excellent straightforward evidence. 
that,” interjected Erskine, ‘cannot apply to Quakers, as Lamb recalled in one of- his 
your case, for in the first place you are no essays, have always been remarkable for 
angel, secondly, you. cannot tell how the angel their self-watchfulness, a quality which never 
would have sworn if he had stood op dry ‘gave way to the winds, of Persecution. or to 
land. as you do.” The witness declined to’ the violence of judge or’accuser under trials 
budge from thegposition he had taken up and and racking examinations. “You will never 
“was permitted to give his testimony in his ‘be the wiser, if I sit here answering your 
own way, and so impressed apparently was ‘questions till midnight,’ said one of the 
the~jury by. his evidence that.they found a Friends. “Thereafter, as the answer may be,” 
verdict adverse to Ershine’s client. Erskine retorted his examiner :— L. T. 
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The Quinquennial Digest (1936:1840) ment of the book is scientific and the. points 
' in two volumes, sy R: N. Iyer, B. A., B. are grouped under appropriate headings 
L., ADVOCATE, MADRAS, PUBLISHED By THE and sub-headings. Equivalent refergnces to 
Mapras Law JOURNAL OFFICE, MYVLAPORE, most of the journals are given. ~Head notes 
' Mapras, Price Rs. 18. f à and catch words are comprehensive. The 
` This is a. Digest of all the Criminal, Civil book will be found most useful tò the Legal 
and Revenue cases reported from 1936 to profession. The get-up and the printing- are 
1940. As is usual with Mr. R.N.Iyer’swell- good. . i i a 
known and popular digests, the arrange- ~ i 
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"The. summing-up of: Stable, J., in R: v. 
Taylor, 
* (ante, p. 227), deserves consideration ; the 
opportunity .is convenient to discuss the eee 
„positio when a soldier, by way of defence 
to a ¢riminal charge, pleads obedience to the 
‘orderseof a superior. : 

Taylor, a ‘lance- corporal on leave, was on 


“is way, last August, to report to the near- a 


© barracks, as. was his duty upon the 

» anding of an air-raid alert, when he-met 
rn air-raid: warden. endeavouring, with diff- 
culty, to make motorist dim their lights.. He 
‘assisted the warden, joined by a sergeant of 
‘another regiment. One motorist would -not 
respond ; the warden saying that the moto- 
“vist required shooting, the sergeant ordered 
‘the lance-corporal to fire. ~ 
he said, for the type. The shot, passing 
through the back seat, lodged in the box of 
the driver’s respirator. Taylor was charged 


with shooting with intent to do grievous : 


bodily harm. 

` Stable; J., TEER the jury, said: that 
England i is not under martial law, but under 
the ordinary criminal Jaw ; all , 
uniform or not—have. the same rights. If 


the use of a weapon is ‘not-justified by cir- ` 


cumstances, it cannot be justified by the 
orders of a superior. Taylor wrongly thought 


that he was obliged to obey the sergeants ` 


order. “Did he “intend to cause grievous 
bodily harm, or merely to give the motorist 
‘a sharp warning ; “if the latter, he was not 
guilty.” And so the jury found. 

The most lucid” exposition ` of the .legal 
position of a soldier in the criminal courts 
is found in Dicey’s ninth chapter: A. V. 
Dicey, Introduction to the study of the Law 
‘of Constitution (1939), 9th edn., ed. E. C.S. 
See Cap. ix, The Army. 

_ “The ‘fixed arak of English law is 

that a ‘soldier, though a member of a 

standing army,-is in England subject 

to all the duties and diabilities of an 

ordinary citizen... A soldier is subject 
` 194—J. 3 


atthe Manchestor ° Autumn Assizes `- 


He did so, aiming, ° 


citizens—in 7 


to. the same criminal ability. as a civi- 
= lian,” (at pp. 300, 301). < 
" What, then, is. the position when a soldier? 
is ordered by his superior to do an act which 
is unlawful ? 

“When a soldier és put on his trial on 
a charge of crime, ‘obedience to superior 
orders” is not of. itself- a defence” 6. 
(at p. 302). . 

The, note cites Stephen, History -of the 
Criminal Law (1883), vol. i, pp. 204-206, and. 
a curious case is ‘mentioned, R. v. Thomas 
(1816, .4 M.-& S; 441), found in. Russell, 
“Crime (1936), 9th edn., vol. i, 510. The 
note refers to Keighley : v. Bell (1866), 4 F. & 
F. 763, 790) and the'opinion of Willes, J., 
‘that “obedience, to'an order of a superior offi- 
cer whichis not necessarily or manifestly 
illegal may be a good defence to a criminal 
charge against a person subject to military 
law” (at p. 803, note 4 ; writers italies).. ~ 

The opinion of Willes, J., -was expressed 
in argument. His exact words are ; 

_ “I believe that the better opinon is, 
that an officer or soldier, acting inder 
the” orders of his superior—not ‘being 
necessarily or manifestly illegal—would 
“be justified by his orders.” 

The point did not arise for decision i in po 
case. 

A soldier must obey the lawful orders of 
“his superior ; but such obedience, does ‘not, 
of itself, excuse a breach of the ordinary 
law. This conflict of duties’ may occasional- 
ly lead to difficulties, but the three examples 
given, by Dicey, and cited below, may pro- | 
vide a criterion. 

“An officer orders’ his soldiers to. fire upon 
rioters, force being necessary to: quéll the 
„disturbance. The soldiers must obey, not 
“only because their officer has given the 
order, but because, in the circumstances, the 
order-is justified by, the law of the land. This - 
‘is what happened in the Featherstone’ Riots, 
16936 when a body of rioters. ‘armed ` with 
sticks | and. cudgels, ‘entered the “yard ° of 
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Ackton Colliery and demanded the with- 
drawal'of a small number o$ soldier’ placed 
there to-defend it from the attack of a mob. 
The mdh increased and -broke the windews 
of the building’ where the troops were sta- 
tioned. The soldiers rétreating ‘vere sur- 
rounded By a mob of 2,000. Thé crowd was 
“Talled: wpon- to disperse ; the proclamation 
jat Riot Act was read. Within amhour, 


and pon the: crowd’s refusal to dfsperse, the ` 


captain gave orders to fige and a faw by- 
standers were killgd. The report of the Com- 
mittee of Inquiry (including’ Bowen, L. J.) 
contains an-authoritative statement of thé 
law upon the duty of-soldiets.- ,(Dicey, op. 
e cit., Appendiai, Section V., Duty of Soldiers 
called upon to disperse an Unlawful As- 
sembly, pp. 620-624.) The rioters intended 
to set fire to the eglliery and assault’ those 
upon. the premises: serious outrage was 
e threatened to persons and property, and all 
peaceable subjects were bound to assist in 
prevention—even, in a ‘case Ea this, -by 
a, weapons. : e S 
=t - “Officers- and. Ee arë “under no 

- » special privileges and -subject to no. ‘Spe- 
. - Clal-responsibilities as regards this prin- 
v ciple of- the law. A soldier for the pur- 

_ pose of establishing civil order is onl¥ a 
: citizen arnied in a particular manner. 
He, cannot because he is a-isoldier ex- 


+ cuse himself if- without- necessity he- 


“takes human life” (cited at p; 621). 

Tt depends upon “the necessities -of the 
case” whether military assistance be sum- 
moned ; Such a course ought to be “the last 
expedient. of the civil authorities.” But oncé 
.the .call has ‘gone, 
‘arisen, to refuse such assistance is a misde- 
meanour, The military must exercise care 


and Skill, and must act só. as to. préventseri- _ 


ous crime. No.set of rules exists to govern 
their conduct. Whe presence of a magistrate, 

portant- though it be, is not fundamental. 
Whether the. moment has come | ‘to fire ‘de- 
pends on “the necessities, of the. case” ; is it 
„necessary to fire in order to prevent serious 
.cxime,.and is the firing conducted without 
negligénce ! ? . Anorder from the: magistrate 
is required’ by militasy regulations : 


e- “But the order of.the ‘magistrate has ` 


zat “law, no lêgal effect. Its presence oes 
‘not justify the. firing if the magistrate 
isavrong. Its, absence does: not excuse 
“the officer.for declining to fire when the 
necessity exists” (at p. 622). 

"Thi" Featherstone troops ‘had ` no alterna- 

‘tive but to fire ; the firings was. ‘condncted 

with, reasonable skill a Care, | These. two 


| 
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red no legal responsibility.; a a guilty ring- 
leader shot dead, died by justifiable homi- 
cide ; an innocent person killed without neg- 
ligence, died by accidental death (at p. 623): 

e Dicey’s second example is an extreme case 
upen thé other side of the line. An officer, 

ina time of political excitement, orders his 
soldiers to arrest and shoot without triab a 
popular leader who is suspected of treason- 
able designs, but against whom’ no crime is 
proved.’ The- soldiers must disobey this cêm-- 
mand ; if they obey, they and the officer arg. 


guilty’ ‘of murder. 


- The. difficulty `s in the third seal: oe 
officer, thinking firearms to be necessary, 
orders his men to fire on a crowd. The force 
intended is-excessive ; threats would,. in the 
circumstances, - have ‘sufficed.’ The order, 


therefore, being unlawful, the officer sill be 


criminally responsible for the death of any, 


-person killed. . What should the soldier do ? 


Reverting tothe case that Stable, J., tried, 


would the lance-corporal have, been justified 


in shooting in order; by causing, 
bodily harm, fo. stop the car? | 
The answer that Stephen; J., gave extra- 


judicially (History of the Criminal Law, 
vol. i, pp. 205, 206)—cited by Dicey (op. cit., 


grievous 


‘pp. 304- 306)—follows the opinion of Willes, 


ee Keighley v. Bell (1866, 4 F, & F. -763, 
7 


“Probably s. + the order of a military ` 
` superior would ‘justify his inferiors in 
- executing ‘any order for giving which- 
“they might fairly suppose-their superior 

officer to have good reasons... The doc-_ 
trine that a soldier is bound under all 
circumstances whatever to obey his supe- 
rier-officer would be fatal to military 
_ discipline itself, for it “would justify the; 
: private in shooting the colonel by the. 
orders of the captain, or in deserting to- 
the enemy on the field of battle on the 
order of his immediate superior. I think 
. itis no less ‘monstrous to, suppose that 
- superior orders would, justify a soldier 
in the massacre of unoffending civilians- 
_ intimes ‘of peace, or in the exercise of - 
. inhuman cruelties, such as the slaughter, 
of women and children, during a rebel-. 
- lion.” 
. The test, ‘then, as propounded by. Ste hen, 
J., is not——as Stable, J., appeared to s gest - 
—was the order lawful, but was Phe soldier. 
reasonably, é entitled to suppose that the. order- 
wae lawful? , 

The. only , line that presents itself to, 

| my. mind,” continued Stephen, .J., “is” 

“that a soldier should, be > protected by 
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- orders for which he might reasonably 
~- believes his officer to-have good grounds.” 
A soldigr who pleads, by way of defence to 
acriminal.charge, the orders of a superjor 
officer may, short of acquittal, have: protec» 
tion, in effect, in certain other ways, iwhere-a 
conviction or punishment’ would be unjust. 
Girst, a nolle prosequi may be entered, 


‘by leave -of the Attorney Gengral: “leave 


is never. given except upon good cause shown, 
and’ is never refused when the.interests of 
justice require it’: ‘Archbold, Pleading, 

vidence and Practice in Criminal Cases 
1938), 30th edn., p. 110, Secondly, a nominal 
sentence may be imposed. Thirdly, the 


“Crown may grant a pardon. 


“The above opinion of Stephen, J., is accept- 
ed by the learned editors (of whom Avory, J., 
was the chief) of the article on’ Criminal 
Law &nd Procedure in Halsbury’s -Laws of 
Englantl, 2nd edn., vol. ix, p. 24; note (a). 
And see p. 340, mote (h); where the law is 
thus stated in the text: -= ` > ; 

- “A soldier or airman ina subordinate 
position is not, it would seem, criminally 
responsible for: the consequences of 

- obeying the orders of- his superior offictr 
whose orders he is bound to obey; provid- 
ed those -orders are not; having regard 
to the occasion upon which: they are 

`- given and executed, manifestly illegal.” 

In R.v. Trainer (1864, 4 F. & F. 105) the 
engine driver and the fireman of a railway 
train were charged; atthe Surrey Assizes, 
with-manslaughter. The Report says : 

. “The learned Judge [sc. Wiles, J.] 

- -said he should hold that in a criminal 


‘What is justice? Is it more than an 
idéal? Can it truthfully be said that its 
presence may consist of mere applications of 
the abstract to the concrete ? 

We are fond of saying that “justice is 
done” or that “justice is not done.” But is 
not our’ viewpoint based mostly upon an 
assumption in each case, as to what the facts 
are?” If in any case we are wrong as to the 
facts; does not our conclusion as to the pre- 
sence or absence of justice tumble into the 


abyss with the initial fallacy? 


Most people are born with an inherent 
sense pf justice but are unable to sense-clearly 
what if megns. For that reason they'confuse 


. the. concrete with the ideal. ‘They love to 


think that they themselves are just. ‘They 
are inclined to he critical of attempted ap- 
plications of justice by others. The error of 
viewpoint, if-any, is largely one of egotism 
and egocentrism. Yet is it really error? Is 
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„case: an inferior -offiger must. be held 
justified. in obeying .th® directions of-a 
superior, not obviously improper or con- 
e e trary tolaw—thatis, if an -inferiot officer 
„acted. honestly upon - what he might-not 
unredsonably deem to be the effect of the 
. - orders of his superior, he wotild.nat-be 
: guilty of culpable negligence, -those 
‘orders not appearing to him at the time 
to be *improper or. contrary-to law” (at 
ery ee i kn BANG BNN 
An interesting account of the rights and 
duties of military. forces -in relation tothe 
dispersion of unlawful assemblies will he 
found in the summing-up-of Holroyd, J., in 


Bedford y. Birley and Others (1822,1 St.. 


Tr. (N. S.) 1071, 1210-1234), and the judg- 
ments. upon a motion for a new trial, which 
was refused, by Abbott, L. J., Bayley, 
Holroyd and Best, JJ. (at pp. 1235-1262). ` 

In R. v. Hutchinson (1864, 9 -Cox Crim. 
Cas. 555, Major-General Hutchinson was tohe 
charged at the Devon Assizes with ‘man- 
slaughter. He was commandant of the forces 


at Plymouth. A target was placed in the 


Sound, under the direction of the -Horse 
Guards, and the artillerymen were accustom- 
ed to practice by firing at it with ball. - One 
night, during practice, a ‘ball missed the 
target, struck the waves, ricochetted-and hit 
a boatman who was taking.a boat across the 
Sound. . The bill of indictment’ against the 
Major-General was thrown out by the-Grand 
Jury and the prosecution offered no evidence. 
The Report contains.an admirable exposition, 
addressed to the Grand Jury, by Byles, J. 
(at pp. 556-8) —L. J. A VS tk ot 


2 


it not nature’s purpose to mount our reason- 
ing ‘processes upon a foundation of self- 


“importance so that because, and only because, 
of the very arrogance of tat urge we mae 7 


engage ‘in assertion of our opinions against 
those of others, and in the resultant dispute 
raise a cloud of smoke ‘through which the 
light of truth may presently shine? “<” 
Justice is no more than an ideal. ‘ Human 
kind loves fair play: That, we say, is justice. 
Yet what is fair play ? “Does not that present 
itself according to variations.of human con- 
cept? Take, for instance, the philosophy of 
retributive or compensatory justice. At one 
time this was quite solidly entrenched. . “An 
eye for an eye and a tooth for-a‘tooth” ex- 
pressed it in a nutshell. Yet came the time 
when a great Teacher of Men sought to dis- 
abuse our minds of it. He said, “Ita man 
smite thee on one cheek, tarn thou the other.” 
That tenét has a large following in the world 


“his sword. He said, 


~ 


AG jg . . 


today, and in practical: applications it governs 
many of our theughts and agtions. 4 

It would be folly to attempt to reconcile 
ie many variant conceptions of: “justice as æn 
ideal. All have their.uses, ever the one ex- 
pressed 8y Nietsche that piight i$ or makes 
right. Bech may be wéilized in proper time 
‘and place to accomplish pragmatic ends when 
“assertion of an “ideal as such may fail'asa 
rallying cry. 

Let us take any " practical. peter of 
justice and strip, the- factual conclusions to 
the bone; can weever be-suré that justice is 
„really done $ -It was related of King Solomén 
„that two women disputed as to which was the 
“mother of a certain child’ . The-King lifted 
“T shall cut the child in 
„two, so- that you may.share equally.” Oné 
woman | replied, “Let ‘it be so done, for it is 

just.” The other” wept and besought that 
the child’s, life be spared even though. it be 
given to the other. Right here were two 
“widely varying philosophies one being. based 
upon the justice of equal division of the flesh, 
„because of inability of eithér to prove 
maternity, the other being based upon the 
conception of justice as wholly for the benefit 
„of the child. King Solomon awarded the 
‘child to the woman who wept, because by. her 
affection she showed the likelihood of mater- 
nity. Yet could he be really sure of it ? On 
the hard paths of human experience do we 
not sometime find unnatural. parents and 
adoring foster-parents? May not there be 
sound reason for the hypothesis that in the 
ease before King, Solomon the woman who 
possessed ‘no affection. could be moved to 
assert her claim only by actual knowledge 
that such was the fact, and that the woman 
who wept had such .dépth of-alien affection 
“as to be motivated thereby to a ‘false easser- 
tion of Tater ty Such cases are not *in- 

9 


The Wrong Man. : A. salesman, seeking 
to. register’ ab a small-town hotel, waa told 
there were no rooms left. “But can’t you 
manage to put me up somewhere?” he plead- 
ed. “Tm leaving first thing in the morning.” 

The. night: clerk sor atched his head. “Well, 
‘phere’ s, an extra cot in Colonel Twitchell’s. 
“room,” he-relented. ‘‘He’s an old customer, 
and. probably wouldn’t mind if you tiptoed 
‘out and didn’t disturb him.” 

“That’s fine,” the traveler said. 
‘me at seven. j ©- 

The following morning, bright and early. 
he crept. out of ‘the room afid “hurried down 
to pay his bill. “To his surprise, the elevator 
man ` oes to him politely. “Good morn- 


““Just call 
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frequently found following adoptions. King 
Solomon’s phiJosophy was apparently that 
motherhood did not really mattes, but that 
the interests of the child were. predominant, 

eand could best be entrusted the woman who 
bore the child most affection. - 

-When we go to the courts -for justice we 

often get something quite different? s&me- 
thing “which may be characterized as.an ap- -° 
plication of a fairly sound conception _ of, the 
ideal to.a more or less false assumption as 
to the facts. Righthere we have the greatest 
stumbling block to the administration of 
justice, and there appears to be no way ‘to 
avoid it. 
_ Try as we may, we w ill never A able to, 
get away from the taking of testimony as a 
means of arriving at truth. But.how do we 
know which witnesses tell the truth; guided 
by accurate observation and recollecfion and 
unbiased idealism, and which, though seem- 
ingly truthful, are but plausibly endeavor- 
ing to mislead others, to the end that the 
side which for some reason or other they. 
happen to favour may win ? And how many | 
who bear witness with intended fairness. are 
nable to testify accurately. ‘because of 
psychological impediment ? . - 

There should be no sense of futility be- 
cause of these realizations. Nor should we 
substitute cynicism for the respect to which 
the service of any ideal is entitled. We must 

' bear always in mind that we ‘fight with such 
weapons as are available, and- that when we 
lose a fight the fault is not always ours but 
is often that of the ‚weapons. Yet we must 
continue to fight, fight, fight, come what may, 

“content in a realization thatitisa struggle to 
uphold the keystone in the arch of civilization 
by the- practical application to the affairs. of 
life of justice as an ,ideal_—Case, and Com- 
mant. 


“Wit & ‘Hymour.. 


ing, Colonel Twitchell.” At the, desk, the 
clerk smiled: “Good morning, Colonel 
Twitchell.” Bewildered, he hurried across 


“the lobby, past ascrub-woman, who looked 


up and wished him “Good morning, Colonel 


Twitchell.” Taking a grip on his sanity, he 
hailed acab. “To the station!” The driver 
nodded. “O. K. Colonel Twitchell.” 


At the station the ticket agent said, Leav- 
ing. for the city, Colonel Twitcgell?” With 
a groan he staggered :back from the window. 
and, for the first time, he, saw his refléction 
in- the mirror of a slot machine: 

“My God.” be gasped, “they woke. up ane 
wrong man!’ '—Case: and Comment. 
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NEED FOR AMENDING S. 100, CIVIL P.G., 8. 90, EVI. ACT AND $. 388; 


CRIMINAL P. GC. 


By Mohammad Ahmad Kazmi, M. L. A. (Central) 


In the last sessions of the Central Assemb- 
‘ly I introduced amongst others, three Bills of * 
general public importance: viz. a Bill to 
amend s. 100 of the Civil P.C., a Bul to amend 
s. 90 of the Indian Evi. Act and a Bill to 
amend s. 388 of the Criminal P. C. They 
have passed through the second stage and 
according tothe decision of the Assembly 
they are to be circulated for eliciting opi- 
nion thereon by July 15,1941. I may here 
mention the objects of the three Bills. e 

The Civil P. ©. Amendment Bill provides 
that to sub-s. (1) of s. 100 of the Civil P. C., 
the following shall be added at the end, 
namely :— 

(d) The original decree of the trial Court having in 
appeal been varied, cancelled or reversed : $ 

Provided that a High Court, while hearing a second 
appeal on any of the grounds (a) (b) or (e) above may in 
its discretion determine the correctness or otherwise of 
the decision on points of facts also, if it thinks that the 
decision of the Court below is erroneous and unjust,” 


As would appear from the above, the ob- 
ject of the Bill is to provide a second appeal 
on facts, where the trial Court and the 
lower Appellate Court have differed in their 
findings. Under the law as it stands to-day, 
the first Court of Appeal has got aright to 
decide a matter after a perusal of the whole 
evidence on record, but the High Cour? is 
precluded from looking into evidence and is 
bound by the finding of fact arrived at by 
the lower Appellate Court. 

In 1929 A. I. R. p. 152 on p. 155, their 
Lordships of the Privy Council confirmed 
the decision of Lord Macnaghten to the effect 
that “there is no jurisdiction to entertain 
a second appeal on the ground of an erro- 
neous findings of fact however gress ‘or ing 
excusable the error may seem to be”. There 


on 
7 


appears to be no justification for such a hard, 
tule, which takes away the right of. the 
highest Courts of Justice in India to rectify 
mistakes and meet out justice even where 
the, Judges feel convinced that injustice has 
been done. Ifthe High Court in cases in, 
which the first appeal lies to it, reverses a 
finding arrived at by the trial Court, the 
party aggrieved is entitled to appeal to the 
Privy Council and the Privy Council on ap- 
peal is entitled to look to the merits of the 
case, but itis just otherwise with the High 
Court. This rule is causing great hardship 
to the. litigant public and is a very improper 
restriction on the powers of the High Court. 
By this amendment I propose that in case 
of non-concurrent findings by the first two 
Courts, the appeal may be heard on merits 
—facts as well as law, and incase of concur- 
rent findings of facts, though the, party ag-- - 
grieved shall have no right of appeal on 
facts, yet the High Court will have the 
power to interfere with it at its discretion. 
_ In the statement of objects and reasons I 
have dealt with this question in greater de- 
tail and I see no justification for this hard 
rule. i 

The Evi. Act Amendmest Bill seeks 


the following proviso to the s. 90: 
“Provided that the word “document” shall includea 
copy ofthe document obtained from the Registration - 
Department or same other Govt. Office, if such copy is 

admissible in evidence under s. 65.” 


to add 
a9 


Section 90 of the Indian Evi. Act provides 
that the original doeuments, more ‘than 30 
years old coming out of proper custody are 
to be admitted in evidence without being 
formally proved by thé attesting witnesses 
or other persons making statement to the 


*The learned Author of the article introduced during the winter Session three Bills in the Central Legislative 


Assembly, relating to their amendments. These Bills have passe 
circulated for eliciting public opinion thereon by July 15, 


need not be stressed.—[Hd], 
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d through the second stage and are: being 
1941. The importance of the subject to the lawyers - 
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effect that the document was executed before 
them. ‘This presumptien is provided for the 
reason that afte® the lapse-of 30 $ears or 
more it is rather difficult to get the execut- 
ants of the documents or the attesting wit? 
nesses thereto-who may depose “about the 
due execution of the document. Formerly 
this presumption used ft be applied to the 
copies of such old documents also and there 
were rulings of the High, Court to that 


effect.» In 1935, the Privy Council (in 1935 


A.L. J. p. 84g) held on astgict interpreéation 
of s. 90 of the Evi. Act that the presumption 
cannot be made to copies. 
interpretation is correct, but it has caused 
great hardships to the litigants as’ it is most- 
Jy difficult to obtain such old persons to ap- 
pear as witnesses. It is to meet this difficul- 
ty that the Amending Bill has been moved. 
"The Criminal P. O, Amendment Bill seeks 
to Yemove an unjustifiable practice. It seeks 
to insert the words “Imprisonment and fine 
*or,” after the words “has been sentenced to” 
in s. 388 of the Criminal P. ©. Under s. 388 
as it stands if a person is sentenced t@ dine 
only, he can get-time for the payment of 
fine, but in cases where in addition to fine, 
he isalso given a term of imprisonment, then 
no time can be given to him for the payment 
of fine.. For example ifa person is sentenc- 
ed toa fine of Rs. 500 only, he can be given 
time by-the Court to pay the fine, but if he 
is, inaddition sentenced to imprisonment till 
the rising of the Court, then he cannot be 
given time for the payment of fine. Thus if 
he cannot arrange for the fine at: once he 
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must be sent to jail. The hardship is too 
apparent to require a comment and it is to 
remove this thatBill has been introdnced. 

1 have given a summary of the objects 
and reasons of the three Bills to show their 
inportance to the public. The views of the 
public and of the lawyers and Judges have 
to be ascertained before the Bills can be fw- 
ther proceeded with in the Assembly. The 
method of cifculation generally adopted by 
the Govt. of India is that they send the Bills'to 
the Provincial Govts. who in their turn send, 
them to the District Magistrates, who in their 
discretion send them to individuals or Asbo- 
ciations for opinion. As the time upto July 
15,for this purpose is rather short, so I 
suggest that those interested in the Bills 
should send copies of their opinions in writ- 
ing regarding their approval or disapproval 
of the Bills or making suggestions regard- 
ing any alterationsin addition to or onfission 
from these Bills to the District Magistrates, 
Provincial Govts. or the Hon’ble the Home 
Member Govt. of India and if possible a copy 
to meand a copy to the press. The opinions 
regarding the three. Bills must be written out 
separately. If the copies of the Bills are re- 
quired they may be asked for from the office 
of the District Magistrates and if they be 
noi available there they may be obtained 
from me. Looking to the importance of the 
Bills I hope that the public in general and 
the lawyers and Bar Associations in ` particu- 
lar would give them a careful considera- 
tion and give expression to their views at an 
early date. 


DEATH OF A MAGISTRATE. 


At the North London Police Court en 
23rd January the stipendiary magistrate, 
Mr. Frank Powell, referred to the effect 

e whigh the recent death of Mr. Basil Wat- 
son, K.C., who had previously sat as magis- 
trate at that court, had upon certain pending 
proceedings. i i 

He said that there were several cases in 
the list in which those who were ‘charged 
pleaded “Guilty” or werg convicted by the 
late My. Basil Watson, and the question arose 
whetifer he (Mr. Powell) had any jurisdiction 
to perform any actin regard to those cases. 
It might be that the death of a metropolitan 
magistrate _ rendered. previous proceedings 
null and that the convictions already. record- 
ed were technically the act of the court as 
distinct from the act of the particular’ magig- 

trate trying the cases, er it might be that no 


a 


other magistrate had jurisdiction later to try” 
such a case (The Times, 24th January). 

The matter was argued ina specific case 
whigh came on the following day at the 
game court before Mr. Brodrick (The Times, 
25th January). It was submitted on behalf 
of the metropolitan police that there were 
two separate processes of law, one of con- 
viction and one of sentence, and when a man 
was convicted, the same court, although 
differently constituted, could pass sentence, 
The magistrate held that he had no juris- 
diction and the defendant was discharged. e 
*So far as preliminary acts in s#mmary 
proceedings are concerned, such as receiving 
an information or complaint or issuing a 
summons or warrant, such acts may be per- 
formed by one justiee even where the infor- 
mation or complaint must be heard by two 


‘magistrate, who issued a 
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or more justices, and that justice need not 
be one of the magistrates who actually hears 
the case (g. 29, Summary Jurisdiction Act, 
1848). Where, however, any statute requires 
that-an information or complaint must 
heard and determined by two or more 
justices, or that a conviction or order should 
beemade by two or more justices, such 
justices must be present and acting together 
during the whole of the hearing and deter- 
mifiation of the case (ibid.). 


Moreover, it is expressly provided by s. 37° 


Of the Summary Jurisdiction Act, 1879, that 
‘a warrant or summons issued by a justice of 
the peace under the Summary Jurisdiction 
Act, 1848, or any other Act, or otherwise, 
shall not be avoided by reason of the justice 
who signed the same dying or ceasing to hold 
office. 

Thére are two important decisions to which 
referente should be made on the question of 
proceedings which are interrupted by a 
magistrate’s death or illness. In In re 
Guerin (1888), 58 L.J. M. ©. 42, evidence 
was heard for six days on an application for 
a writ of habeas corpus to bring Guerin out 
of custody. It was alleged that he had com- 
mitted larceny in France, and his extradi- 
tion had been demanded. -A question arose 
as to his nationality and the case was re- 
manded for evidence as to this to be called. 
This evidence was later heard by another 
warrant for 
Guerin’ 8 extradition. 

- Wills, J., said that the proceeding was 
contrary to justice, as it could only be satis- 
factorily conducted by one who had heard 
the case throughout. He quoted from R. v. 


‘Bertrand, L. R. 1 P. ©. 520, where Cole- 


ridge, C. J., said that the most careful note 
could not convey the evidence fully in some 
ofits mostimportant elements—the look or 
the manner of the witness, his hesitation, 
his doubts, his confidence or precipitancy, 
his calmness or consideration, his manner 

a statement of any particular moment. It 
was the dead body of the evidence without 
its spirit. The application for the writ was 
granted. 

These observations of Coleridge, O. J., 
were again referred to by Phillimore, J., in 
Ex parte Bottomley [1909] 2 K. B. 15. In 
that case several persons were charged with 
consptracy to defraud. After the evidence of 
a large nuber of witnesses had been heard, 
the magistrate fell ill and could not con- 


tinue the hearing. A re-hearing was com- ` 


menced before another magistrate and coun- 
sel proposed to recall some of the witnesses, 


re-swear them, read to them the. depositions. 
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which jad best taken, ask them to ‘correct 
their statements, where theye appeared:to be 
inaccurate, and ask any further necessary. 
questions. He proposed then to tender them 
for cross- examination, with - liberty to re- 
examine.* ‘The’ remainder of thé witnesses 
would then be called in the ordinary way; 
Phillimore, J., said that there was no 
authority that this was a wfong course. The 
main objeation was that the “procedure in- 
volved putting long leading questions to the 
witnesses. - Accorfling to ‘ “Step ens’ Digest 
of the Law of Evidence,’ »e 6th ed. .„ alt. 128, 
p. 146, leading questions ous be put in ex- 
amination-in-chief and re-examination 
only with the leave: of he: court, but could, 
be put in cross-examination without - such” 
leave. Other authorities showed that there 
was no objection-to a long leading question. 
His lordship held.that it Wasa matter for the 
discretion of the court in a preliminary hear- 


ing, and was to be exercised in the best ° 


interests of justice. He distinguished In re 
Guerig, supra, and R. v. Bertrand, supra, 
the létter on the ground that a’ jury at a 
murder trial had disagreed and notes of 
evidence taken at the first trial were read 
over to the jury at the second trial. Both 
that and In re Guerin were somewhat 
different from the present case. - 

Ex parte Bottémley is a difficult case to 
reconcile with previous authorities; and it 
certainly appears to be stretching a point 
to call the reading of along deposition and 
then asking whether it is correct. a long 
leading question. Be that as it may, s. 29 of 
the Summary Jurisdiction Act, 1848, requires 
all the justices required to hear and deter- 
mine a case to be present and acting to- 
gether during the whole of the hearing and 
the determination of the case—and the deter- 
mination, it is submitted, includes sentence. 
This rule, it is submitted, applies to metro- 
politan police magistrates and stipendiam 
magistrates with ‘equal force, having regard 
to s.33 of the Summary Jurisdiction “Act, 
1848, which empowersa single metropolitan’ 
police magistrate or stipendiary magistrate 
to do alone whatever the Act authorises one 
or more magistrates to do. (See also the, 
Metropolitan Police Cotrts Act, 1839, s. 14, 
andthe Stipendiary Magistrates Act, 1858, 
ss. l and 2.) 

e One further point in relation to this diffi- 
cult question deserves particular considera- 
tion. Mr. Brodrick said, at North London, 
on 24th January, that this matter had been 
athorn in the side of magistrates ever o 
the cases of Sheridan and Grant - (1936), 2 

All B. R. "883, 1156 : 80 Sol. J. 585. These 
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decisions were directed to the somewhat 
difficult questiqn ‘whether a persqn found 
guilty by petty sessions of the offence of ob- 
taining, credit by false pretences or fraud 
from A conttary to s. 13 of the Debtors Act, 
1869, coùl& be committed to quartes sessions 
and a charge added gf Sbtaining credit 
from B, when the justices had heard his 
criminal record. e Humphreys, J., said that 
the qfence of which he had hgen found 
guilty was precisely’the samie and based on 
the same facts as that charge in the “added 
count, and therefore the plea of autrefois 
convict was good “Conviction,” according 
to such authorities as R. v. Blaby [1894] 
2 Q. B. 170, and R. v. Miles, 24 Q. B. D. 423, 
* meant plea of guilty or a finding of a verdict 
of guilty, and did not include sentence. 
These cases decide that a person has been 
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convicted if he has been found guilty or has - 
pleaded guilty. The difficulty, therefore, 
in which a magistrate finds himself when he 
sugceeds to a case in which a magistrate has 
heard the evidence and found a verdict of 
guilty or taken a plea of guilty and died 
before awarding sentence, is as follows: He 
cannot follow the course pursued in Rrv.. 
Bottomley, sypra, without being confronted 
with the plea of autrefois convict. On „the 
other hand, he cannot proceed to award sen- 
tence without, it is submitted, offending 
against ss. 29and 33 of the Summary. Juris- 
diction Act, 1848. The result -is, as “Mr.’ 
Brodrick found, that certain ‘undeserving 


-convicted persons must escape sentence. 


There is clearly a matter for the attention of ° 
the Legislature as soon as parliamentary 


time is available.—S. J. > 





Extracts from Contemporaries. . j 


Escape and prison Breaking 

A person who merely refrains from in- 
forming against one whom he believésto be 
an escaped prisoner may’ not offend against 
the law, but if he gives actual assistance by 
harbouring him or giving him food or 
clothing, the position is difierent. 

Escape from prison without force is a 
common law misdemeanour and any person 
who assists would be also guilty of 
such misdemeanour. If the escape be heid 
to continue so long asthe prisoner‘ remains 
at large; a person who helps him so to 
remain is aiding and abetting him and there- 
fore is liable as a principal offender: But 
if, as we think, the offence of escape isnot 
a continuing offence, but is completed once 
he has shaken off Gustody, a person who sub- 
sequently -helps him may perhaps not be 
guilty of an offence. A person who actfally 
helps a prisoner to escape or sends articles 
into a prison to @acilitate escape from prison 
I by statute guilty of felony; but this 
would not appear to apply tothe cases we 
are contemplating. 

To break out of prison by force is either 
a felony or a misdemeanopr according as 
the charge for which the prisoner is in 
custody is felony or misdemeanour. In case 
of*the felony, but not the misdemeanqur, 
a person who, knowing the felony to have 
been committed (i. e., the escape) receives 


or aids the felon so as to hinder the course” 


of justice is guilty as an accessory after the 
fact.—-J.-P. . 
Probation After Convictiqns. 

The old idea that probation was for “first 


offenders only. is, dying out, though. it. per- ` 


9 N 


sisted far too long, and even magistrates , 
have been heard to say that, they thought an 
effender could not be put on probation if he 
had been previously convicted. It is true that ” 
the Act of 1887 was called the Probation of 
First Offenders’ Act, but 1887 isa long time 
ago and there is really no excuse for speak- 
ing of that, repeated, Act to-day. The Pro- ` 
bation of Offenders’ Act of 1907 cleared up 
the position satisfactorily. 

A Halifax woman found guilty of stealing 
was recently put on probation, although 
there were four previous convictions includ- 


_ing one for forgery. But those convictions 


were from 1914 to 1930 and the magistrates 
felt justified in what they did, because si. 
had been honest for ten years. 


If we may say so, we agree, and we think , 
this is a discriminating use of the probation 
system. Often it is quite imposible to deal 
leniently with a person who has a record, if 
only because he shows no sign of wishing to 
amend. But there are occasional cases where 
even an old convict may*be worth the risk 
of a trial on probation, and the late Sir 
Robert Wallace once told a meeting that at 
the London Sessions he often dealt in that 
way with ex-convicts. Crities accused him 
of overdoing probation. Be that as it may, 
he did as much for the probation system as 
any judge of his time and the good he did 
lives after him. There should be no “hard: 
and fast rules limiting probation™o perst >= 
with no convictions or only. one conviction. 
The root of the matter is to look at each case 


` in the light of allthe circumstances, and to 


realise that no 6Wo cases, and no two people, 
are exactly alike—J.P..--- - Lusk i 
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London had come down to repress rioting 


Some little time ago the Court of Criminal 
Appeal quashed a conviction for sedition 
which had been passed on Circuit. The case 
was shortly reported ina lay contemporary, 
and we hope for something fuller if the law 
repayts reach it. Inthe lay press we read 
that the learned judge had not adequately 
charged the jury on the meaning or legal 
definition of the word “sedition”. We can 
well understand his difficulty. Even if he 
had had his law library with him, he would 
have found it difficult to construct a definition 
which would have been consistent with, all 
the charges and judgments~and they are 
many—on the true significance of this deba- 
table term. Looking at the infallible Oxford 
English ‘Dictionary, we find it derived from 
se andire. The prefix “se” has a sense of 
apartness or severance. It is the familiar 
prefix which we find in such words as “‘segre- 
gate,” “separate,” and so forth. We. all 
know ire. The letter ‘‘d” is apparently slip- 
ped in for purposes of easy pronunciation. 
The composite word has nothing whatever to: 
‘do, as the amateur might very well believe, 
with sitting down. However, apart from the 
dictionary, we find when we look at the Law. 


` Reports that there is an unfortunate differ- 


ence among judges as to the legal meaning 
of this offence, which begins with going 
apart. Indeed, it has travelled a long ard 
devious journey from its source. Let us look 
at some of the cases. f 

_In a speech replete with learning Mr. 
Littleton (afterwards Sir Edward), arguing 
in Stroud’s case ( (1629) 3 St. Tr. at p.. 254), 
said that the seditious “take a diversion and 
draw other’. He thus followed the original 
meaning of going apart. There is a fine 
allocation’ on sedition in this case which 
limitéd space compels us to pass by with a 
mere referénee. It will repay careful study. 
In’ R. v. Lovett (3 St. Tr. N. 5, 1178) the 
indictment was for-issuing and publishing a 
seditious libel. ‘The libel gvas a. handbill 
published in Birmingham after police from 
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. to be written “arid. publis 
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and had, under order of the local magistrates, 
used some force to disperse a meeting in 4, 
place known as the Bull Ring. The hand- 
bill contained a record of resolutions of: a 
local body called the “General Convention.” 
Tt asserted that a “wanton, flagrant. and 
‘unjust outtage had been made upon -the 
people of Birmingham by a bloodthirsty-andd 
unconstitutional force from London, and.that 
thesfeople of Birmingham were ‘the best 
judges of their own right to meet-in the Bull 
Ring.” In directing the jury in R..v. Collins 
(ibid., 1150), where the defendant was charg- 
ed with printing and publishing the. seditious 
libel, Mr. Justice Littledale told the jury that 
they must decide whether the resolutions 
were a calm discussion ‘of the conduct of the 
police as a public question, or were intended 
tó persuade the people to make use. of physi- 


cal force and to incite them to tumult and ` 


disorder. He allowed full scope to the tight 
of free discussion and to the right to . criticise 
the police and the Government.- He asked 
the jury to answer for themselves the ques- 
tion whether the words used -exceeded the 
reasonable bounds of comment, on the con- 
duet of the London Police. The jury found 
that they did, and gave a verdict of guilty. 
“In Rv. Lovett (sup.) th evidence giygn 
in Collins's case was read over again with 
the prisoner’s consent. The indictment in 
this case is not fully seb out in the report, 
but that of Collins says that the defendant 
published a seditious libel in that the pub- 
lisher intended to excite the Queen’s subjects 
to resist the law, to resist the police while 
they were on duty, to bring the police force 
into hatred and contempt, to procure unlaw- 
ful meeting, to cause the Queen's subjects to 
*believe thatthe laws were unduly adminis- 
tered; to raise discontent in the public mind 
andto raise and cause disobedience to the 
law. - Lovett’s. indictment was, for writing 
and publishing*’and canelne and’ procuring 
; ed . this- seditious 
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libel. Mr. Justice Littledgle, in charging the 
* jury, said that if they were satisfied tat the 
defendant published the paper and had the 
intent as charged, it was in his opinion g 
seditious ljbel. A note adds that heesaid that 
was his opirfon “in point of law.” Jt does 
not seem, kowever, that the ‘learned judge 
ever intended to say that the question of 


sedition or no sedition was due to be decided -` 


as a point of law. Those whé chasge with 
sedition or seditious libel must, we think, 
always submit their case tô the jury.” All 


that can be said by £ judge is that, if the. 
jury think that the result of a speech ore 


- pamphlet is to-do one or other of the things 


which are indicated by the indictment in 
R. v. Collins, a verdict of guilty of sedition 
is proper. In neither case is motive discussed. 
The indictment in R. v. Collins does indeed 
contain the word “‘irftendedly.”. If this is 
„a sound indictment the prosecution must, 
to make good a charge of sedition, give evi- 
dence to show not only that the words of the 
accused were followed, or reasonably likely 
to'be followed, by one of the evil results 
named in the indictment, but that the accus- 
ed person intended that this result should 
follow. ` f 

The matter came up againin the Chartist 


' period case of R. v. Russell (6 St. Tr. N. 8. 


723). After a certain trial in? Ireland: which 
had resulted in deportation of one, Mitchell 
the defendant was charged with having said 
in public: ` ja i re 
“The Government have succeeded in 
convicting honest John Mitchell. How...? 

By packed juries and partisan judges. 

I tell Lord John Russell that I have no 
sympathy with his damnable Govern- 
ment. John Mitchell had asked whether 

the Queen had not forgotten her duty to 

the country. Dask the same question and 
adopt his vieys. If the Queen forgets to 
recognise the people then the people 
- must forget to recognise the Queen...’ 
The Government is not worthy the sup- 
port of any honest man...... There is one 
safe way of getting rid of bad rulers 
who forget their duty to ‘their country. 

I openly avow thgt I mean private as- 

a sassination. ” 

Chief Justice Wilde charged the jury® at 
great length. He seemed to rely on them to 
find as a fact whether a speech is seditious, 
or not. Perhaps we should say that they are 
to find from their knowledge what the effect 
of this or that speech would have upon 
people ina “state of society”.with which the 
jury are familiar. * This would enable them 
to appreciate most fully both the result to 
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hearers ofthe words used and the motive of 
the speaker. The learned Chief Justice 
declared that the people have the full right 
eto overthrow unpopular governments by 
copstitutional means. But : 
~ a “Ifthe tenor of the discourse is to 
overthrow the Government by. violence, 
by resistance to the law, then, whether 
that Government be good or bad, ap- 
proved of disapproved, that is not 
justifiable...... You will therefore consider 
what was the sort of overthrow to which 


an overthrow by resistance to the- law 
and by tumult and violence, or by regu- 
lar and constitutional means.” 


In later years we have some valuable 
records of judicial definition in the careful 
pages of Cox’s Criminal Cases. The report 
of R. v. Sullivan and Pigott (11 Cox 44) is the 
report of a charge by Mr. Justice Fitzgerald. 
given to the grand jury in Dublin in 1868. 
We have no record of the trial by jury, but 
the charge to the grand jury is well worth 
study. Sedition is a comprehensive term 
andembraces.all those practices, whether 
by word, deed or writing, which’ are’ “‘cal- 
culated” to disturb the tranquillity of ‘the 
State and lead ignorant persons-to.endervour 
to subvert the. Government and: the.:laws of 
the Empire. We pause here to regret once: 
more- ‘the judicial use (let us: not~eall it: 
misuse) of the.word “calculated.” A foreig- 
ner, even an Euglish layman, reading it in 
the context, would not know that it means 
“likely,” and might very well take it that 
only those acts and words are seditious which 
have been prepared by calculating and’ con- 
structive minds with the view ‘of raising’ 
disaffection. A little later the learned judge' 
is inconsistent with this definition—that is, if- 
we read his use of “‘calculated’’. to be --a! 
use inthe common judicial sense. Thus: 

e “Sedition has been described as dis~: 
loyalty in action ; and the law considers’ 
as sedition all those practices which. have. 
for their object to excite discontent or 
disaffection, tocreate public disturbance 
or to lead to civil war.” E 


On the whole, however, this learned’ Irish’ 


judge seems to think ‘that intention ‘and > 


motive are the gist of the offence. The crime 
laid, he says, is the intent, and the grand 
jury could only find atrue bill against the 
accused if they came conscientiously to the 
conclusion : ` 
“assuming you find the articles to be 
seditious, that they were published with 
the intent laid in the indictment, namely 


the people were invited, whether it was” 
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to stir up and excite disaffection and 
sedition amongst the Queen’s subjects,” 
and so on, The ‘charge, at “this point, ig 
confusing. Apparently the grand jury were 
free to consider for themselves whether the, 
article or speeches were seditious before they 
came to consider the finding of’a true bill: 
If this is right, words or publications’ may 
, be seditious, and found seditious, and yet 
the publishers or speakers shbuld not be 
inditted unless a malevolent intention to 
publish them is also proved. We have not 
the indictment in the report; and it may 
have been so framed as to place the learned 
judge in some difficulty and danger of in- 
consistency. For ourselves, however, we 
*should say that in trials for sedition the proof, 
of wrongful. motive is unnecessary. It is 
for the jury to. decide whether the act or 
words*proved in evidence are likely to have 
one or more of the results which are des- 
cribed as the essence of sedition. If they-. 
find in the affirmative on this question, a 
verdict of guilty is proper without any proof 
of motive at all. 
This view is clearly taken. by Coleridge, J., 
in the charge to the jury in R. v. Aldred: 
( (1912) 22 “Cox D). Whoever, he said, by 


language incites or encourages others to use~ , 


physical forée’.or violence in some public 
matter connected with the state is guilty of 
publishing a seditious libel. 

“The man who is accused’:may not 
plead the truth of the statements that 
he makes as a defence to the charge ; 
nor may he plead the innocence of his 
motive. “That is not a defence to the“ 
charge. The test is not either the truth 
of the language or the innocence of the 
motive with which he published it. The 

. test 1s this : was the language used cal- 
culated, or was it not, to ) promote public: 
disorder or physical force . 

And soon. Ifwe can overlook the unfor- 
- tunate use of “calculated” which might dee 
prive the charge of its efficacy and read for 
it the word “likely,” we have a’, perfect 
charge. 

In R. v. Burns &c,, however (16 Cox 355). 
we find thatintention was certainly alleged 
in the indictment as a vital ingredient in 
sedition. A well-known, progressive leader 
(still happily with us) ‘was charged with 
“seditiously contriving and intending” to 
disquiet an@ disturb the peace. At the close 
of the evidence of facts the learned judge’~ 
asked the Attorney-General what were the 
seditious intents alleged against the defen- 
dants: The Attorney-General, said that the’ 
intent was to stir up ill will and disaffection 
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among the Queen’ s subjects and Ae sugges- 
tion thatg grievances might he remedied by 
unconstitutional “methods. The- Crown, ha 
sgid, did not charge the defendantg with 
desiring the destructive riots which in fact 
took place or with directly excitingsthe crowd 
to make these, bitisajd that the defendants 
“must be aware and were answerable for” 
the natural result of the language used. In 
charging the jury*the learned judge, quoting 
Mr. Justice Stephen, laid much emphasis on 
the esfential elen®nt of intenfion. To be 
seditious, words must have a sé€ditious in- 
tention, and he goes on to describe this as an 
intention to bring about one or other of the 
results (disorder, contempt of the Govern-° 
ment and so forth) which are to be described’ ° 
as the ingredients of the offence. Through- 
out the charge he perpetually directs the’ 
attention of the jury to what, as they thought, 
was the defendants’ intention. Thus at p. 363 


he says: G 


“If you think that these defendants, 
if you. trace from the whole matter laid 
bêfore you, that they had a seditious 
intention to incite the people to violence, 
or create publie disturbances and dis- 
order, then undoubtedly you ought to 
find them guilty.” 

This seems a clear charge to the effect that 
intention is an essential ingredient in the 
offence and must be proved. “And yet only 
a few sentences back the, learned . judge,- 
quoting the charge in R. v. ' Sullivan (sup.) - 
underlines this passage : 
“If, on the other hand, on the whole 
spirit and import of these articles you 
“are obliged to come to the conclusion 
that they are seditious. libels and that. 
their natural consequences are to excite 
contempt of Her Majesty’s Government 
or to briùg the adin balon of the law 
into contempt then it becomes your 
duty to find a veldict of convige 


This remark about natural consequences 
seems to suggestthat the learned judge had 
something in his mind tothe effect that, in 
making up their mind on a charge, the jury 
must look at the results of publications or 
acts, not at their motive? On the whole, how- 
evere the charge lays so much emphasis on 
the necessity of proving motive that we can- | 
not make it consistent “with the later charge . 
in R. v. Aldred-(sup.). The law therefore re- 
mains uncertain. Wecan well believe that 
a judge on Circuit, even if he had before him 
all the authorities which we have cited, 
would have found it impossible to frame a 
definition of sedition which would ‘be con- 


¢ 
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sistent with all of them. Perhaps, when 
and if we get a duller report of the case 
recently desided i in the Court of Uriminal 
Appeal,*we shall have some light on: the 
matter? In any case, there i is need of cheat 


Marked money: 

An‘ officer’s soldier servant bifleted ona 
farmer, convicted of stegling money, was 
detected byethe wejl-known device of marking 
coins, one of which was subsequently foung 
in the .soldier’s possession. A police officer 
gaid the prosecutor had lost money before 


. and decided to set a trap. 


Setting a trap sounds rather unpleasant, 
and exception might be taken to it, but it is” 
questionable whether this really was setting 
a trap. Where money is left in its usual 
place, not exposed to view and providing no 
exceptional temptation, the marking of coins 


` is no more objectional than writing a name 


on a book or other article. In this eauntry 
the agent provocateur and any provocation 
to crime, are rightly frowned upon ; but 
there are means of securing evidence, even 


by providing opportunity for an offence ; but ` 


are admissible. Thus, where there is “good 


ground for believing that dyink is being sold | 
habitually without a licence, a police officer ` 


is justified in going to the premises and ask- 


ing for a drink to see what happens ; or an 
official may quite’properly ask for bacon at- 


a shop where he is not régistered to see whe- 
ther the food regulations are being observed. 


- It would be most objectionable if the police 


officer or the official brought persuasion into 
play in order to induce an unwilling person 
to commit an offence he would not commit 
but for such pressure. It is one thing te as- 
certain whether offences, are being commit- 
ted, simply by fellowing a customary course 
tf conduct, but quite another thing to offer 
exceptional temptation. Thus, marked money 


ought not to be placed where it must offer | 
‘unusual and unnecessary temptation; but it. 


can be used, as it oe is, in a perfectly 
legitimate way.—J. P._, 


An Avion Ambiguity. b 

* Lord Russell of Killowen, the father of fhe 
present peer bearing that title, that is, the 
great Lord. Chief Ju ustice, on one occasion, 
while sitting in the Court of Criminal Appeal, 


` recalled a curious incident which happened 


to him while on circuit. 
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being discussed as*to a jury being told of: any - 
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thinking on the subject. As we may unfor- 
tunately expect other charges of sedition 


during the peried of our present discontent, . 
no one can doubt the aka A a a clear. 


arad unequivocal definition —L. T 





Extracts from: ecntemporarias: ce a 


previous convictions recorded + against a 
prisoner, and the Lord Chief, in afterwards 
referring to the matter, said ‘ 
remark of mine once gave this information 
to the jury. The prisoner was defending him- 
self with much ability but he spoke so low 
as to be frequently inaudible, and having 
once said something I did not hear, I said, 
‘What was your last sentence?” Immediate- 
ly came the reply, ‘Six months, my Lord’ ! 
—L. T.” e 


A Corrupt Billeting Officer 
The Director of Public Prosecutions ~ was 
instrumental in securing, towards the end 


of March;’é conviction which may provide a, 


useful example and: deterrent. One L. ©. 
Jefferies, a retired police sergeant, had been 
appointed billeting officer at Aldershot. 
Here, according to ‘the story accepted by the 
Magistrates, he “offered to get. an evacuated 
woman’s allowance antedated, in return for 
7s. 6d. The woman gave him this sum, and 
very properly reported him: luckily she had 
a witness;.60 that the almost universal diffi- 
culty in corruption ¢ Gases was not found. 

In wartime, such a charge looks rather 


‘small. beer, but it.is obvious ‘that the work of 


finding billets for evacuated persons holds 
out opportunities for srnall-scale bribery and 
corruption (from persons who want good 
billets and from householders who want to 


‘an innocent ` 


escape burdens) so that it cannot be regarded . 


only as a matter of 7s. 6d. One odd circum- 
stance leaps to the eye, namely, that billet- 
g officers are not employees of a local 


` authority, and, therefore; the Public Bodies 


Corrupt ‘Practices Act, 1889, does not apply. 
A billeting officer is appointed by the.mayor 
or chairman of the local authority, in agcord- 
ance, with a request in a circular letter from 
the Ministry of Health, and such an officer 
has a contract of service with the mayor. 

The Aldershot proceedings were taken unde: 
sub-s. (1) of s. 1 of the Prevention of Cgrrup- 
tion Act, 1906—we, gather, upop the view 
that there’ was. “an act in relation to his prin- 

cipal’s affairs or business’ and that, in rela- 
tion to his principal’s affairs or "business, 
Jefferiés showed favour to ‘the billeted per- , 
sons —J. P. 
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Like most maxims, that which runs Actus 

Dei nemini facit injuriam must not ba 
taken literally. 
_ When an “injury” has occurred, it is often 
an “act of God” which has been directly or 
indigectly responsible for that injury. “A 
reasonable interpretation of this maxim is, no 
doubt, “No one is legally responsible for an 
act of God.” , 


Act or Gop 

What is an act of God? Certainly death 
comes within that term when arising from 
natural causes. But the normal activities 
of natural forces are not, in law, acts of 
God. It is not correct, therefore, to : define 
such acts as accidents or events arising from 
natural causes as distinct from human acts. 
Against acts of this kind-(for the most part), 
man can make suitable provision. Protection 
from rain can be afforded to property by the: 
reasonable use of windows. No one whois. 
responsible for the care of furniture in a 
house can expect to be excused if he permits. 
damage to occur; by leaving windows open at 
all times and under all conditions.. The dam- 
age which ensues may be the act of God in a 
literal sense, but it is not an act of God 
in law. One elementiis missing, namely, in- 
evitability. The plea of act of God can only, 
be successful if the damage or other event 


has occurred notwithstanding the exércise of , 


due care. - : 
It has been said that act of God means not 
merely’an accidental occurrence but ‘‘some- 
thing overwhelming” : Oakley v: Portsmouth, 
etc. Co. (11 Exch. 623). In the locus classicus, 
Nugent v. Smith (1 O. P. D. 441, at p. 444), 
Lord Justice James-styled it: an act “which 
could not have been prevented by any 
améunt of foresight and pains and care, rea-e 
sonably t8 be expected.” The stress is rather 
on the words italicised by the present writer 
than on the earlier part of.this passage. , It 
has been indicated above that immunity will’ 
depend upon the exercise dt “due care.” 
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FROST AND ACT OF GOD ` oh dis 


put the matter in another way; the‘ law. will | 


To ` 


not excuse a party who is under a duty to 


take care, if he has failed. to exercise 
“ordinary care, caution or skill” : see The iy 
Marpesa (L. R. 40. P. 212, 220); The Mery f 
chant Prince (1892, P. 179). eee if 


set fit 
Where the care of pfoperty is in question 


the duty is presumably to.exercise in relation, 


to that property that degree of care which 2 
prudent man would exercise if the. property 
belewged to him. But a prudent man’s con- 


. duct must be our guide ; for if the property 


of another isin my care, and I ath Tespon- 
sible for its safe keeping, it wilt not avail 
me to establish that a similar é4lamity has 
befallen my own property : Doo#man v. Jen- 


“kins (1834, 2 Ad. & E. 258). 


PRINCIPLES APPLIED no. Frost 

How do these principles apply to damage 
caused by frost or snow.?, If we could 
answer the question, “What would a prudent 
man do to guard against datnage by the bur- 
sting of pipes, cisterns or Water apparatus, or 
the fall of snow with’ injurious results to 
property or to the persoms?” we should have 
solved the problem. Iti the present state of 
the authorities that question is not -éasy to 
answer. > oe KA 

It might be supposed that if the water ap- 
paratus installed in.premises were satisfactery 
in normal winters,.persons on whom an obli- 
gation is laid-by-law to instal a satisfactory 
apparatus would be exempt from, liability 
if owing to frost of unusual-severity the 
apparatus became inoperative with the result 
that the wafer overflowed and caused 
damage. So, indeed, it was held in, ethe, old 
ofse of Blyth v. Birmingham. Waterworks 
Co. (11 Exch. 781). 

Is it, then, the position that: our prudent 
man must consider only what safeguards 
are necessary under normal wreather con- 
ditions, leaving the abnormal to take care of 
itself ? The answer is‘either “No” or “Yes, 
buf......” Even where the overworked doc- 
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trine of Rylands v» Pletcher (L. R. 3 E. L. 
330) applies, fréedom from ‘labilit# can be 
cfaimed if the damage was caused by a third 
party, Box v: Jubb (1879, 4 Ex. D. 76), sor’ 
by act offGpd, Nichols v: Marsland (L. R. 10 
Ex. 255) (on appeal, 2 Ex. Del), although it 
would seent- thatan undistovered engineering 
defect would-not amount either to an act of 
God or of a third party for. this purpose : 
Rylands & Fletcher (supra). » 
The Rylands & Fletchers doctrine applies 
not only to the stoping of large. quantities 
of water, but also to any other thing brought , 
by. an occupier on to his land for his own 
special. purposes, and the escape of which 
may cate injury, such as electricity in large 
quantities : “Hastern, ete., Telegraph Co. V 
Capetown Tramways Co. (1902, A. C. 381). 
Rylands v. Fletchey was at one time thought 
to: apply to’ everything artificial which was 
s*prought upon land. This view has been 
shown, ‘to be fallacious. in. a series of cases óf 
which Carstairs v. Taylor (L. R. 6 Ex. 27) is 
probably the best known : see also Bleke v. 
Woolf (1898, 2 Q. B. 426). | SAN 


JANMA ‘Common USER |. ; 
In the Carstairs case the rule was -estab-, 


‘Wished that if A brings’ water on to bis 


land or into his building for the joint use of 
himself and B, then B has no cause of action 
ifthe water escapes without negligence on 
A's part. In Richards v. Lothian (1918, A. 
Cr 263) this rule was- affirmed.. And-in 
Collingwood v. Home and Colonial Stores 
(1936, 81 L. J. 180), where- fire broke out 
through a defect in the electric wiring and 
adjoining premises were damaged by water 
used in putting out the fire, it was decided - 
that the bringing of electricity on to premises: 
must new be considered.to be ‘a normal user 
of property, 
upon negligence, which was~not shown to 
exist. ` ep Gad T 
However, the user of water, gas or elec- 
tricity in a normal and usual manner is a dif- 
ferent matter from its use in large quantities 
for the special purpose of a trade or busi- 
ness. The‘ Court of Appeal-had to consider 
this type, of case'a few years ago à  ' | 


ABNORMAL WSER_ = 3 

The defendants, occupiers of factory pre- 
mises: on the second floor, allowed water to 
escape into factory premises on the floor be- 
low, thus causing damage to the plaintiffs’ 
property: The defendants’ business included- 
the . washing of cinematograph ‘films: for 
which ‘large: quantitiés: of circulating water - 
were necessary, together with a boiler and 
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carboy for storing water. It was laid down 
that as the water was on*the defendants’ 


premises for their own special purposes and -~ 


notefor the common benefit of the defendants 
ahd the plaintiffs, the defendants’ user was 
not à normal user for the purposes for which 
both the plaintiffs and the defendants, were 
occupying the premises. Accordingly: the- de- 
feridants: were liable’ in damages without 
proof of negligence: Western Engraving 
Co. Ltd. v. Film Laboratories, Lid. (1936, 
1-All E. R. 106). ° 

In the Western Engraving case it appears 
that the defendants had clear knowledge that 
the water upon their premises had already on 
one occasion escaped and entered the plain- 
tiffs property, but that they -took -no pre- 
cautions, and im these circumstances if was 
considered that there was negligence. e”. 

‘Scott, L. J., drew a distinction between the 
case-of a manufacturing occupier using 
water for his own special purposes and ordi- 
nary user of a house “when water is present 
for the common- domestic use of different 
tenéments.” .> < 

It, will be observed’ that- in this case: the 
finding of-negligerice was. not strictly neces- 
sary owing -to the doctrine of so-called abso-. 
lute liability -under -the: Rylands & Fletcher 
doctriné. = ae ; 


ME FLATS > 
- We turn from trade premises-to flats. In 
the ease of -Tilley v. Stevenson (1939, 4 All 
E. R. 207, C. A.) the defendant S. was given 
the key of a flat on December 14 1938, but 
did not go into occupation until after- De- 
cember 27. From December 24, to December 
27, owing to damage caused by frost, water 


was -escaping from a burst pipe in the de- A 


fendant’s flat, and causing damage to the flat 


below. S.. was working in the flat on De.’ 


cember 18, but it was also proved that he 
hadggood reason for supposing that water was 
turned off at the main. The county court 
judge held that the defendant was responsi- 
ble for having left the flat without taking all 
proper and necessary precautions to prevent 
the water pipes bursting, having regard to 
the low temperatures then prevailing. He 


è 


also held that S. was liable for the damage . 


. because he had taken. no steps to ascertain 


whether or not the water was laid‘on, but 
Rad -merely.assumed the contrary Qn inade- 
quate grounds. In the Court of Appeal, 
Slesser, L. J., said that the owner gaveS.a 
key. The owner had two other keys, to en- 


. able gas and wateg:companies, and possibly 
electricity authorities, to -g0 on-to - the pre-" 


mises, but he gave one key to 4 labourer and 
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the other to a painter as the flat was being . 
prepared for o¢cupation. §. was given a. 


key of tle flat on December.14. He went on 
December 18, to look at the flat and te do 
some work... He took a kettle of water, as ht 


thought there would be no water. On “this - 
point, the landlord confirmed that the water 
turned, off before S. went to the flat. S. , 


was 
“ -did not goeback to the flat untilDecember 27, 


when he heard water was leaking and some- 


body else, possibly the painter or decorator 


®r water company, had turned on the stop- 


cock. ' The suggestion - was, made that as the ' 


B. B. C.-had given warning that it was very. 
cold and the pipes might freeze, S. was 
negligent in not seeing ‘that the stopcock was 
turned off. Slesser, L. J., observed that the 
Rylands & Fletcher doctrine was not appli- 
cabtee tet 5 


. “The. Lord Justice proceeded to consider 
the position of a tenant who had taken a 
tenancy ofa flat (p. 210), as-follows :— 
“Therefore, if there is a duty—and it isa very terri- 
fying duty—on a pérson who wishes to occupy a flat, 
from the moment he first goes into occupation of a flat, 


. even when he is not actually living there, to remain in | 


the flat in order to see ‘whether or. not a workman ‘or 


anybody else who comes into the flat turns on a stopcock; ' 


and if, having done that, he then has to observe the 
climatic conditions, and if he thinks, or has reason to 
believe, either from a study of the newspapers, from the 
wireless, or from some other source of information, that 
there is likely to bee frost, [if] he must take precautions 

to see that the pipes.do not burst, [and] then, if any 

or all of these things are not done, apparently he is 
liable to the tenants living below him in lower flats 

for the resulting damage due to percolation of water. I 
cannot believe that there is any such duty imposed 
upon a tenant. It is elementary law. that.a man cannot 

be expected totake precautions against damages which 

he cannot reasonably be expected to anticipate. I do 
not think that this man zold reasonably have expected 
that anyone else would turn on this water, and certainly 

~ he could not reasonably have expected that, the water 
having been. so turned on, it would freeze, and that, 
the water having frozen, the pipes would burst. Were 
this principle to apply, Ido not think that any tenant 
of any flat would be safe from an-action at law.” e 


So we know now to -what the tenant’s 
Liability does not extend. He need not “take 
precautions against dangers which he cannot 
reasonably anticipate.” The question is what 
he should reasonably anticipate and guard 
against. So long 4s normal methods: of 
plumbing proyide no adequate protection 





- against the, bursting of pipes in thousands of | 


houses all ever the country during periods 
which are only comparatively cold, it may be 


assumed with some confidence that if the- 


< water'system isin.a proper state of repair 
the question whether the temperature was 
particularly low on certain-days is of no im- 
portance, subject as follows. 


wg ‘ Ni w es id 
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mage to the property of another. _ 


f - 27. 
SEVERE WEATHER Pi 


E 7 e 

Sweet reasonableness or—more shortly- 
prydence dictates that ifan occupier is leav- 
ing the premises unoccupied for, Say, several 
days, . some additional measuressshould be | 
taken : if the dccwpier does notepreviously 
drain ‘the “cisterns. and water installation 
within his own premises fand such cisterns 
and instaljation*serve pnly those premises) 
it would seem that here is at least a prima 
facie. case of ne@litgence. Tokay 

In Western Engraving Co., Ltd. vs Film 
‘Laboratories, Ltd. (1936, 1 All E. R. 106), 


Scott, L. Ji, referred .to the existence of 


“specific acts of negligence in having a leaky 
‘pipe cock or boiler.” These words are a-Te-° 
minder that damage by the bursting of pipes 
after frosty, weather may be caused orin- 
creased by a defect in the. water installation. 
During cold weather it behoves us all to | 
look not only to our moat but also to our float ® 
—the one in the cistern—and ‘its appurten- 
ances.» As has been stated above, a water 
company is not liable for damage caused by 
unusually: severe frost. But that does not 
mean that an occupier can escape liability 
if, owing to a few degrees of frost, very old 
pipes or cisterns, which should have been 
replaced long since, burst ‘and cause da- 


| 


NUISANOR |, i 


Here we have arrived at the point where 
the line separating the torts’ of negligence 
and nuisance is difficult to find. a ee 

The keeping of water in cisterns and pipes. 
is certainly not.a nuisance if the, cisterns and 
pipes are in good conditiorf. The keeping of 


‘a house or other ‘building on land is not a 


nuisance—provided thatit is kept there. 

It is- undoubtedly the duty of. occupiers, 
though not-necessarily of teir landlords, to - 
abate any nuisance on the land (includitg,. 
buildings) occupied-by them: Broder v: 
Saillard (2 Ch. D: 692) even-if it existed 
when -they first occupied the property (ibid). 
Again, an-occupier who permits buildings in 
his occupation to become so ruinous as to 
collapse and fall on aneadjoining property is 
liable in nuisance to the adjoining owner, wn- 
less his landlord has agreed-to be responsible 
for repairs : Payne v. Rogers (2 Hy. Bl. 350) 
as read with Wringe v. Cohen (1939, 4 All E.. 
R. 241, C: A.). The Wringe case goes so 
far as to lay down the rule. that liability in 
nuisance exists.on the part of-the landlord (if. 
hehag undertaken the duty of repair) whe- 
ther or not he knew or: ought to have known 


----—of the-dangerous state of the property ; and 


-<è 


ras p ga | 


this rule must apply wijh equal force to an 


* occupitr whose kandlord has pot ungertaken 


te keep the property in repàir. = - G 

> There would seem to be no ground, upom 

principle, for distinguishing between repair 
P . 


. 
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of the structure and repair of other things ° 


upon the. premises which awe likely to cause ` 
damage to third parties, or their pipperty, if . 


not, kept ‘in repair (subject to the Rylands d 


Fletcher rule).—L. J. 


Extracts from Gontemporaries. ` ea 


Injury from Unfènced Machine 

In Weston v. London County Counc:l the 
plaintiff claifned damagessin respect cf per- 
sonal ,injurits sustained when operating 4 
vertical spindle machine designed for cut 
ting moulded edges on pieces of wood. At 
the time of the accident the plaintiff, who 
was 31 years of age, was receiving instruc- 
tion in the work of a wood-cutting machi- 
nist at the defendant’s Hackney Technical 
Institute. He founded his case on two 
grounds: First, the institute was a factory 


“e within the meaning of the Factories Act, 


1937, and the defendants had failed in their 
statutory duty to fence the machine ; and, 
secondly, the defendants had been neBkgent 
in failing properly to supervise his work. 
Wrottesley, J., found that the method which 
the plaintiff had adopted of pulling a piece 
of wood towards the cutter of the machine, 
instead of pushing it, was unsatisfactory 
and dangerous, and also ,contrary to the 
instructions which the plaintiff had receiv- ~ 
ed. 


Technical Institutes and the Factories 
Act. í 
His lordship cited the general definition 

of “factory” contained in the Factories Act, 

1937, and intimated that prima facie a 

technical institute was not within it. Nor 

were ‘such institutes within certain sptcial 
kinds of premises embraced by the Act. The 

‘Qnly special cage which in any way àp- 

proached a technical institute was-that which 

related to ‘‘premises in which mechanical 
power is used in connection with the mak- 
ing... of articles of metal or wood inci- 
dentally to any business carried on by way 
of .trade or for purposes of gain. Those 
wordg did not cover® a technical institute 
infismuch as neither trade nor purposey of 
gain were involved. It was argued, how- 
ever, that the present case was covered by 
sect. 151 (9) of the Act which provides that” 
premises in the occupation of a-public autho- 
rity are not to be deemed not to be a factory 
“by reason only that the- work carried on 


` j 
thereat is nol? carried on by way*of trade or 
for purposes of -gain.” The argument was 
rejected. The learned judge held that the 
object of. the sub-section, was to cover al? 
the activities by-servants of public or lecal 
authorities which would not otherwise be 
covered by the Act. The provisions were 
of a purely negative kind. Schools and 
colleges were not factories, nor were scholars 
or pupils “employed” by those who owned or 
taught therein. It was not so much thatetfere 
was no provision in the Act which wasclearly 
‘applicable to any. place where machines were, 
worked on, but rather that there were many 


provisions in the Act which were clearly in- ' 


applicable to schools and colleges. Parliament 
might have used language which, in its 
literal meaning, included technical insti- 


“tutes, but the use of the words “employer”, 


“employed,” and “employment” led to a 
different conclusion. 


The Issue of Negligence. `. 5 

Did the facts disclose any neglect by the 
defendants to the paintiff ? in his lordship’s 
view they did not. The degree of care which 
a teacher owed to his pupil must depend on 
the character of the latter. The plaintiff 
was 3l years of age and had spent his life 
in a wood-working machinery shop. In those 
circumstances it was not negligence on the 
part of the instructor to leave the plaint- 
iff to adjust the machine while he him- 
self went tolook after another pupil—es- 
pecially as the correct way in which to 
work the machine had been explained to 


ment that the instruction should have in- 


cluded teaching the plaintiff how to usé the. 


guard to the machine, his lordship indicated 


that he was not prepared to say that those 


engaged in teaching the use of an admitted- 
ly dangerous machine had to obey the code 
laid down in the Factories Act concegning 
guards. So to hold might ver% seriously. 
hamper such instruction, if not stop it alto- 
gether. Judgment was accordingly given 
for the defendants.—L. T, - 


ka) 


. the plaintiff. With reference bo the argu- - 


te 
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. ~ JUDICIAL MARTYRS - ° e 


, . ~. . 

The resignation in a bod of the members 
of the Norwegian Supreme Court, announc- 
ed in The Times of December 24, .1940, 
marks the latest phase of the heroic stand 
taken by the Judges of Norway- in the cause 
of. freedom and justice. i 

nvormon with all other civilised coun- 
tries, Norway desires justice and respects 
the law. Her judges have carried out their 
duties with independence and dignity, and 
their reputation stands high in the opinion 
of other countries. The Norwegian Constitu- 
tionentrusts them with the duty of deciding 
upon the validity both-of statutes and, of 
administrative decrees. But the Germans 
are in occupation of Norway. This viola- 
tion ofthe neutrality of a peaceful nation, 
though wholly unjustifiable, is nevertheless 


a fact which cannot be ignored. The Hague’ 


Convention of 1907, by which Germany 
would be bound—if she were to consider 
herself bound by anything but regard for 
her own selfish’ and misguided -aims—has 
provided for such an” occupation. The 
occupying troops must ‘respect the laws in 
force in the country which they occupy, 
except of course insofar'as they are inconsis- 
tent with such occupation. - ~. eee. 
When the Germans occupied Norway 
which, it will be remembered, was on the 
pretext of saving Norway from an invented 


"invasion by Great Britain—a projecteof 


. 


< ‘which no one has ever heard either before or 
| since—the validity of this principle was ex-, 
- pressly admitted ‘bythe German Decree -of 


April 24, 1940, which is still in force, and 
declares that the existing laws of Norway 
shall remain in operation so far as they arè 
reconcilable with the German occupation. - 


. -THE German AIM- - 


policy to be followed duting their ofcupa- 
tion. The Reich’s Commissioner is not there 
merely to administer. His real object is tọ 
reduce Norway toa subordinate state de-, 
pendent in every way upon Germany, and 
to render all Norwegians subservient for 
all time to German -ideas and to German 
‘interests. In pursuance of this objective he 


has deliberately exceeded the powers of an e 


occupying State as recognised’ by interna- 
tional law. There is no-excuse; asthe Gernians 
know from their experience of the British oc- 
cupation of part of their own country that such 
an occupation can be carried out with due res- 
pect to the local law and to the rights of-local 
inhabitants. Various decrees and orders 
have been made by the Commissioner, and 
so far-as they are compatible with inter- 
national law have been respected, albeit 
reluctantly, by the Supreme Court. This, 
however, is not enough. Norway has not 
yet proved as pliable as Germany demands, 


and further decrees have been made con-, 


ferring on the puppet who masquerades as 
Minister of Justice in Norway the power 
to remove and replace at will.all persons. 


who are concerned with*the administration’. 
of justice, and even setting up under the. 


gutse of a “People’s Court” a rival organi? 
sation staffed by willing traitors who can be 
relied upon to carry out the orders of their 
German masters, oe 


. GERMAN JUSTICE 

Wein England have had our own strug- 
gles with authority, but such authority has 
been of like blood and allegiance as. our- 
-gelves. We-have mo conception of: the 
difficulties which arise from. foreign omina- 
tion and can form little idea of the present 
German Motion of.-the judicial office- which 


Respece for their own or anyone else’s® the Commissioner is endeavouring to impose 


pledges has never been a German vice. As 


- the pretext for the occupation itself was -a 


lie, so also has the German administration 
given the lie to their formal statement of the 
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on the unhappy Norwegians. 

Germans by their race, contaminated as 
it is by servile elements, and by their un- 
happy history are unduly prone to submit 


ts 


r 


= 9 


ak | 


, ‘ +e 
to the’ will of whoever happen’ to be in 


authoxity. This procliwty has,been made a 
solemn Sbligati¢n since the.Nazi party on a 
minority-wote came into power asa result 
of ameaebsgire and diScreditable intrigues 
Before then their Judges were irtdependent 


. in name, fod shmetimes in fgct, and, though 


respect forlawas such was not regarded as 
a duty of the government, nevertheless the 
standard of adm*nistration, of justice. was 
high. *Sitice then degeneration ha gone on 
apace. No person of legal eminence and 
moral. standing could accept the position 
which judge nowthas to occupy in Ger- 


many. The statute law ‘has become a mere” 


matter of administrative decrees, and justice. 
at any moment may find that in Germany 
itis nothing more than the expression of 
the mere wishes of the exetutive. The 
judge may hear and determine the case, but 
he must be prepared to operate as the in- 


< Strument of the executive, merely contriving, 


*while preserving the appearance of a trial, 


to Bring about a decision which has been 
predetermined by some unknown offictal of 
more or less importance, whois actuated by 
reasons having no relation to the justice of 
the cause, much in the way that Jezebel 
practised on the judgesof Naboth in order 
that Ahab might confiscate the vineyard he 
coveted. ; | 

The judge has no indepéndence. He is 
merely one of the members of a bureaucra- 
cy who must obey orders. Such a tendency 
always exists in every civil service, and it 
„is always necessary to watch and guard 
against its extension, as Lord Hewart has 
more than once. pointed out. We have 
successfully resisted that tendency in the 
past and may haveerto do so agaiñ. But our 
Constitution has recorded over and over 
again the principle that the. rights of the 
people exist by: law and ¢an only be Altered 
in accordance withlaw. The administration 
of justice demands an upright and indepen- 
dent judiciary. Magna Carta ‘and the Bill 
of Rights—to name only two famous statutes 
—embody the principles that the right of 
aceess fo the Courts shall be open to all, 
and that they shall lay their complaints 
before Judges who skall do right to all 
marnewof men without fear, favour, affec- 
tion, or ill-will.. The Judge knows that His 
position is secure so long as his c@nduct is 
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pure, and that no inconvenience to the 
government can or will justify his removal 
from office. ` | 

The advocate knows that the feagless. dis- 
charge of hisduty to his client will in no 
way endanger his liberty or his career, but 
on the .contrery that it will enhance his 
For the lawyer is no mere 
journeyman doing the routine legal work ‘f 
Jle shares with the’ fudge the 
duty of maintaining the principles of justice 
and securing the liberty of the peoplé. Under 
the present regime in Germany both judge 
and advocate whg so acf would find their 
reward in disciplinary treatment or a concen- 
tration camp. 


RESPECT ror Law 

Respect for law is essential to truefcivilisa- 
tion. Without it liberty is impossibles@nd 
life must be miserable, even for the tyrant: 
who shivers in his underground retreat and 
hides behind his duplicates because in his 
heart he knows that, as neither he nor his 
slaves have any respect for law, neither 
he nor they are safe from one another. When 
misery overcomes the desire to live, he is 
domed. Without respect forlaw men are 
Lut brute beasts: with it and by it we be- 
come men livingin amity together because 
each regards the rights of his neighbour. 
Such a conception is foreign to the German 
mind, which is so obsessed with the efficacy 
of power that it ignores the lessons of the 
past. No Nazi could be the author of those 
eloquent words of Hooker : “Of law it can 
be no less acknowledged than that her seat 
is the bosom of God, her voice the harmony 
of the world, all things in heaven and earth 
do her homage, the- very ‘least as feeling 
her care and the greatest as not exempt from 
hér power.” * i 
: The Norwegian judges have refused to 
bow the knee to Baal. They have made their 
stand and protest for the liberties of the 
people of Norway, and we salute them as 
the latest martyrs in the cause of liberty. 
When the present oppression has passed 
away in the inevitable defeat of the Nazi 
domination, they will reap their full reward. 
But part of it they have already. Now and 
for all time they have earned the respect 
and admiration of those who respect justice 
and love their fellow men.—L. J. N 
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It was decided in Bratg v. Bragg (1925) 
P. 20 ; 132 L. & 346, and Plunkett v. Plun- 
kett, 1937 3 All. E. R. 736, 101 J. P. 508, that, 
a decree of divorce does not put an end*to an 
existing order of maintenance made by, court 
of summary jurisdiction, thdugh it may bea 

round for varying or revoking such an order. 

he recent case of Adams v. Adams (1941) 1 
All. E. R, 334, should be noted, because of its 
effect on a similar but slightly different ques- 
tion, namely, what may be the effect of a 
decree of nuflttmpf marriage upon such an 
order. In Adams v. Adams a husband and, 
wifé had separated under an agreement, and 
he had contracted to make her a weekly al- 
lowance. Subsequently he obtained a decree 
of nullity on the ground of his wife’s inca- 

acity to consumate the marriage, and when 
ye sired him for arrears he contended that 
arrears accruing due after the date of the 
decree cf nullity could not be recovered. The 
County Court judge found in favour of the 
wife, and the husband appealed. 

The Court of Appeal confirmed the deci- 
sion of the County Court judge. It was held 
that in a case of a decree of nullity on, the 
ground of incapacity the marriage is not 
void for all purposes, but only voidable and 


the marriage itself is valid for certain pur- | 


oses. - 

j Goddard, L. J., distinguished the casé of a 
marriage annulled for incapacity from that 
of a marriage annulled for such a cause as 
bigamy. “It may be pointed out, however, 
that, if a husband enters into a separation 
deed in ignorance of the fact that his mar- 
riage is, void—because, for instance, the 
marriage was bigamous, or the parties were 
within the prohibited degrees of affinity, and 
he did not know of the impediment—the 
deed is void, as was decided in Law v.” Har- 
ragin, following Galloway v. Galloway. 
These -cases proceed on the ground of mis- 
take, but there can “be no mistake whem a 
decree of nullity is obtained on the ground 
of incapacity after a separation,» of the peti- : 
tioning spouse exhypothesi can have no 
greater knowledge of the facts when he” or 
she petitions than when they separated.” 
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A spperfieial viv ofe sych a migh 
make ké 
suggested that thp decree w sfin effect a 

tecision, that there never had baa’ marriage 

and thaf consequently anygobligation by the 

man towardsthe woman must atall events 

cease from the date when the court declared 

there had been nomarrigee. This argument 

was, however, disposed of by the Court of 

Appeal® ands Scott, L. J., dealb “with the 

qugstion, of hawdship in the *foflowing state- 

ment: “Iwish to disppSe of ny ngtion that 

a hardship must necesgfarily result from a 

decision that the decree of nullity left the 

appellant bound by the agreement of separa- 

tion. Onthe decree absolute, either party 
could then have applied to the court to vary 
its terms, treating it as a post-nuptial settle. 
ment within the Supreme Court of Jifdica- 

ture (Consolidation) Act, 1925, s. 192, and 
even now there is no statutory bar to th? 
appellant making an application by the,leave 

of the judge under r. 4] (1), and, in the cir- 

cumStances of the case, the judge might 

perhaps exercise his discretion in spite of the 

delay.” 


It seems to follow that a decree of nullity 


apyedr hard on the huibband7it being 6 


Mb . 


does not ‘automatically put an end to a. 


magistrate’s order of maintanance. It would 
however, be a ground upon which‘an appli- 
cation might be made to the court to vary or 
revoke the order, and the principles laid 
down in Adams v. Adams, supra, would fur- 
nish guidance, § 

Just as the husband could apply to the 
High Court as was pointed out by Scott, L. 
J., to deal with the quéstion of the agree- 
ment to pay a weekly allowance, sa,also it is 
sibmitted the husband can apply to the 


court of summary jurisdiction which made 
“the maintenance order fer relief from. fhe 


obligation. “As there are in such a case no 
children to be considered, the issue between 
the parties would generally be simple, and 
the court might be justified in revoking the 
order for payment of maintenance upon ap- 
plication being made.—J. P. - i 

f . 


i - é 2 
Extracts from Contemporarles, 


Unfeliakle Test. . 
. Recently at tie Durham Assizes there fell 
from ithe lips of Charles, J., some wise and 
witty comments on drunkenness tests : “When 
I read through the repprt of the. police 


surgeon, with his answers and conclusions, 
Isaid to myself, ‘Charles, you are always 
drunk yourself—always, because you could 
never do better than the accused did in 


tegts like those imposed.” “Always keep 


b 


32 


A 40 
in mind,” he warned a jury, “that if you 


cannot wae on onesleg roper, yqu are 
Jirunk.’™ Tisieathed judge added Mat he 


w: 


was staggeMed_ to hear ¢hat one reason 
which còd the doctor that the accuse 
was drunk? yas jhe fact thah he wrote his 
name with such plifection. The fundamental 
illogicality of most, drunkenness tests lies 
ui the fact that iN soy “AU drunk men 
fail at thig test” isbnot the yame thing as 
saying “AN men who fail atNhis fest are 
drunk.” Hvéneif that were not sọ plein, 
their prectical unrdljability has often been 
demonstrated. Onee kin the court of the late 
Sir Ernest Wild, when he was Recorder of 
London, a doctor stated'that he had applied 
the Romberg test—standing still without 
swaying, with the feet together and the eyes 
shut. “When the judge asked him to give 
a USmonstration himself a distinct sway 
was noticeable. In another case an alleged 
grunken man having successfully articulated 
“Britjsh Constitution” and “The Leith police 
dismisseth us,” counter-attacked by requiring 
the doctors to repeat the first two lifts of 
“Jabberwocky,” and they failed. 


Always Drunk. 

Turning again to the words of Charles, J., 
in these half-bottle days, it is a very 
reductio ad absurdum for a judge to suggest 
that the logical conclusion of a line of 
thought is that he is drunk. But it was 
not always so. More particularly things 
were different in Scotland and Ireland. Lord 
Newton, an exceedingly eminent Scots judge, 
was aheavy drinker. Once a friend, with 
whom he was discussing the question of 
purchasing an estate from which he might 
take his title, said: °‘‘Weel, my lord, there’s 
the estata of Drunkie in the mercat; buy it 
and then ye'll no need to tak’ it amiss whtn 
folk say ye’re drunk aye,’ Judge Ball, in 
Ireland, used to keep one of the inkpots on 
his desk filled with brandy so that he could 
now and then take asurreptitious sip through 
a straw kept handy among his pens. There 
is a story of another Irish judge who drank 
so freely at a Viceregal ball that he was 
none too steady on his legs. ‘Is it true,” 
someone asked Chief Justice Doherty next 
day? “that he danced at the Castlg ball” 
“Well,” replied the Chief, “I certginly can 
say I saw him in aveel.’”—S. J. $ k 


What is a Jew ? 

Most people have what they call a “pretty 
fair idea” of what is a Jew. This means, 
as usual, that the ideas whith they hold 
are vague and wisatisfactory. Last year 
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Mr. Justice Morton had to consider whether 
a codicil which cut*out of the benefits of 
a will any child pf the testatér who should 
marry a person “not of the Jewish Paith”, 
“was woid fcr uncertainty. He decided that 
it Was so. The Court could not dive into 
a mans mind #o ascertain whether in truth 
he held a certain faith. Recently Mr. Justice 
Bennett had a similar case (In re Samuel’s 
Will Trust (Tomes, April 1)). Theetestator 
was anxious that his children should no 
marry those who were not Jews. He made 


provision that they should fgssefi all benefits _ 


eunder his will if thay married anyone “who 
is not of Jewish parentage and of the Jewish 
Faith.” On the second condition, that of 
faith, the learned Judge could, of course, do. 
nothing but follow his learned brother, 
though he said some words which make 
readers think that these decisions might 
survive an appeal. As to “Jewish parent- 
age” it is much too vague. The phrase 
might refer to race or to religion. The tes- 
tator did not say whether “parentage” 
meant of one parent or of both. Testators 
who wish to make wills of this kind must 
cleazly take better advice in the future. 
It is interesting to speculate (if speculation 
Were necessary) on the result of this case in 
German Courts.—L. J. 


Seven to One 

A London paper records the fact that 
seven Magistrates attended a petty sessional 
court where there was only one case to be 
dealt with, and the defendant did not 
appear. He was fined for riding a bicycle 
without lights. 

It seems a pity that seven people, possibly 
busy men and women, should all attend for 
a single case, when two would suffice, and, 
according to many people, three is the ideal 
number. When it turns out that there is 
only one case to try, and that one apparently 
triyial, it really does seem that a good deal 
of time has heen wasted. Presumably the 

- justices set aside part of the day for this 
work and spent a little time travelling to and 
from the court. 

When most people are busy it is good 
plan to have a rota under which two or three 
magistrates attend and one or two others 
are ready in reserve. That is from the 
point of view of the magistrates themselyes. 

*From the point of view of the buginesslike 
handling of cases, a small bench is pre- 
ferable to a large and it is difficult to find 
anything in favour of courts sometimes 
consisting of fargnore than seven members. 
We suggest three or at most five—J. P, 
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“Although it is true that the court ought 
not to make a contract for the parties which 
they have not made themselves, yet a mer- 

tile contract, which is usually expressed 
sh 
ought*to be consideres fairly and liberally 
for the purpcse of carrying out the object 
of the parties...” 

This excerpt from Lord Justice Mellish’s 
judgment in The Teutonia (26 L T. Rep. 
48; L. R. 4 P. C. 173) may well serve as the 
text for the present article. The questjon 
involved, which is one of general importance 
to practitioners, was raised in the recent case 
of Hindley and Company Limited v. General 
Fibre Company Limited, (163 L T. Rep. 
424) and its nature may be conveniently in- 
dicated by the contentions of the parties. 

By a contract dated 27th July, 1939, the 
appellants sold to the respondents a con- 


.signihent of jute which was to be shipped 


from India to Hamburg, Antwerp, Rotter- 
dam or Bremen in September or October, 


` 1939. The buyers had an option to select any 


g 


one of the four ports named and by a letter 
dated lith September, 1939, nominated 


Bremen as the port of delivery. On 27th. 


September in answer to a letter from the 


sellers to the effect that Bremen was an.. 


illegal destination—the Trading with the 
Enemy Act, 1939, had come into operation on 
3rd September—the buyers withdrew ethe 
nomination and substituted Antwerp. The 
sellers treated the: contract as void and the 
goods were never shipped. The matter came 
before the Appeal Committee of the Jute 
Association which awarded damages for 
breach of contract subject to the following 
three questions for the opinion of the court: 

(1) whetheg’,, when the buyers nominated Bre- 
men, the sellers were’ entitled to treat the 


f contract as having been cancelled; (2) whe- 


ther, after such purported cancellation, the 
buyers were entitled to decline to accept 
cancellation and to nominate Antwerp; (3) 
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TN AVOIDANCE OF*CONTRACT 


y and leaves much to be understood, . 


Dunkirk and there deliver the cargo, 
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whether the sellers were entitled to E 


and whether the subsequent correspondence * 
amounted taa waiver of their right toAlo 
80. ~ > 

The sellers argued that up to the fh 
September the contract was complete in all 
its terms but one—namely the ‘port of des- 
tination—and that, once that port was dectar- - 
ed, the corfffact became complete. The right 
to déclare. other ports had gone and, as the’ 
contract for discharge at Bremen was illegal 
and void, the contract came to an end. 

The buyers argued that the-effect of tHe 
war was not to render the contract asa whole ' 
illegal inasmuch as it could still be perform- 
ed in a legal way. The. Trading with the 
Enemy Act, 1939, rendered it “illegal to 
declare Bremen or. Hamburg and the duty 
then resting on the buyers was to declare 
a legal port. There was no longer any con- ` 
tractual right to declare either of the two 
above- named places and such declaration 4, 
imposed ‘no duty contractual, or otherwise, + 
on -the sellers. It was a bad declaration—# 
a mere nullity, and the buyers were under 
a duty to withdraw it and submit good 
one? 

Mr. Justice Atkinson referrrd to The 
Teulonia (sup.) as affordi a good deal pg 
assistance in determining which was the true 
view. In that case the master of a Prussian 
‘vessel had on board a cargoof nitrate of 
soda under a charter-party and bill of lading 
bouad for Falmouth for orders to proceed 
to any safe port in Great Britain or on 
the Continens between Havre and Ham- 
buy, angthere deliver the cargo. The ship 
AN AT Falmouth on 10th July, 1870, ` 
and the mister received orders to go to 
He 
arrived shortly before the outbreak of the 
Franco-German war, but the court decided 
on the issue of fact that, on the information 
he bad, the master had agted reasonably in 
refusing to deliver- at-Dunkirk and the case 


1 


J 


| 


“ed the cargo, : 
hand it over until he had received the . 
‘-freicht. b 


' Justice llish. 


, was dissolved accorc 


7 


34 - 


a = + i . ‘ . . ~ yi 
was éreated as one’ in ichlit had become 


unloy for him to defTeykthuesest the date 
of Dai ed In facts . e Raku to the 
Downs. t KE man, was advised by, 
the A to go to Dunkirk, -and™ultt- 
ately puf gnto Dover. “The,c\vartergr claim- 
d the master declined to 


Tie position was thus deglt with by Lord 

z The ap Nate’ 

assumed t&etethe outbreakeof way rentgred 

the-peyfosmande-oNne charter-party illegal, 

and that the contr&t between the parties, 
oly. It was trué that 

the outbreak of war r@ndered it illegal for 

the. ship to enter any French port; but the 

question was whether, under the terms of the 

a kin the contract might not still 

he®e been legally performed by the deliver- 

ing of the cargo at some of the other ports 

ynentioued in.the charter-party. The sub- 

stance of the contract was that the cargo 

might be delivered at any: one ofa number 
of ports, that the consignee was to haves the 

selection of a particular port, but that hẹ was 

bound to select a safe port—one at which 

the master could deliver the cargo and earn 

his freight. 

Had the contract been completely perform- 
ed by the naming of a port at,which it turned 
out in the end to be impossible to deliver ? 
The charterer would have committed a breach 
of contract by naming a port closed by the 
order of the Government of the country at 
the time when he named it (Ogdenv Gra- 


sgan, 1B &G.773), and if war had broken 


Gut before the consignee gave orders for 
Ne master to proceed to Dunkirk, the con- 
signee would have been bound to name some. 
other ‘Rort than a French portyas the port 
of discharge. In the circumstances, it Was . 
intimated, the court ought not to treat the 
contract as impossible of performance. “It 
Wotild seem very unjust,” the learned Lord 
Justice said, “to hold, because the consignee 


has naméd a port at which, without ‘any * 


fault’ on the part of the shipowner, it is im- 
possible for the cargo to be delivered, that, 
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chartered freight, nor his lien for it, at the . 
time when the dargo wah demanded at ` 


Dover. 


Is the position different if the port named ` 


is af the time, and does not. subsequently 
become, as in thé case just considered, “an 
illegal destination ? - : 7 
This question was considered in Wauw 

v. Morris (28 L. T. Rep. 265; L R.8 Q. B. 
202), where #he defendant nam®.a place 
for the delivery of hay which, unknown to 
him and to the shipowner, contravened an 
Order in Council made u e Contagious’ 
Diseases (Animal "ACE, 1869. The point 
it is desired to emphasise will emerge from 
the following quotation from the judgment 
of the Court of Appeal delivered by Mr. 
Justice Blackburn: “Jt was said that the 


intention of both parties was that the hgy. . 


was tobe landed, that therefore then. 
tended to, violate the ewy and that it may 
be shown by extraneous evidence that a. 
contract, on the face of it perfectly legal, 
is void because made with intent to violate 


the law, and that ignorance of the law - 


makes no difference. But we think, in the 
firs$ place, that itis a mistake to say that 
the plaintiff intended that the hay should 
be landed. He no doubt contemplated and 
expected that the hay would be landed; for, 
except under very unusual circumstances, 
hay iş not brought into the Thames for any 


other object; but all that the shipowner ‘ 


bargained for, and all that he can properly 
be said to have intended, was’ that, onthe 
arrival of the ship in London, his freight 
should be paid, and the hay ‘taken out of 
his ship.” : 

His Lordship went on to state that. if, 
unexpectedly, there had arisen a great 


demand for hay abroad, the consignee might ja 


` 


4 


have transhipped and exported it without <` 


the shipowner having the slightest ground E 


for complaining that his intention was frus- i 
traded. “We agree,” ent 
tinues, “that a contract, lawful in itself, ¢ 


is iljegalifeit be entered into with the object“. 


that the law should be violated; if, as it is” 
expressed in Pearce v. Brooks (L. R. 1* 


the judgment con- *: 


therefore, the consignee is entitled to the ; 
possession of the carge at the nearest neigh- 
bovrin® port, which in a charter-pagty fram- 


Ex. 213), it is done ‘for the very object of L 
satisfying an illegal purpose, or, as it is Xa 
expressed in’ McKinnell v. Robinson (3 M. a 


ed like this must necessarily be gne of the 
ports named in the charter-part¥ withott 


& W. 434), ‘for the express purpose of a 
violation of the law.’ 


paying for the cargo any .freight what-, ® case the shipowner never did eve contem- 


ever.” 

In the result, the court held that the con-` 
tract had not been dissolved by the im- 
possibility of delivering the cargo at Dunkirk 
and that the shipowner. had not. lost his 


plate or believe that the defendant would 
violate the law. He contemplated that the 
defendant would land the goods, which he. 
thought was lawful; ‘but if he had thought. 


But in the present” 


at all of the possibility of the landing being- ` 





















| ence, under sect..7 (9) 
w Rail Traffic Act, 1933, entitled to a licence 
‘in respect of the véhicles, had decided to 
‘discontinue his business. 


3 


thåt there 


ta that Where 
intention 


s became of great importanée. 
movenson Transport Limited (154 L. T 


; (1936) 2 K B. 128). 
vho, duringya ceki 


ply have ~éx- 
F would in that 
. gAnd he would ` parties 
in that éxgecta- Qf the 
did not attempt 
ract to doa thihg 
rofed without a 
. of the Road at 


cowd be legally 
Te 
n illeyal manner, 


break tHe law,” eright to declare Bre 
L were so, the knowledge of what the contract did not 
f still remained a légat way in which it could ' 
[WI recent example of the first breach ‘be performed, And the duty then resting® 


f inis principle is furnished by Nash v. 


The appellant 
“had run a number 


of the Road and 


un 
facts 


followed that i 
sued on at law. 

The poXtiow w 
citeg at tye outset 
When war broke out 


upon the byyers was to declare a lg@hl 
port—either Rotterdam or Antwer f.e 
“The declaration of Bremen,” Mr. Jusfite 


Atkinson said, “could only become a term, 
/ of .goods vehicles anŅ who was, in consequ- of the contract if it imposed eagniractual 
duty on the sellers, but it was a nullity; \ 


if imap o duty andin no way became 


“nat of. the contract completing its last 


. He entered into term In:my opinion, that was a declara- 


an agreement with the respondents under tion thay were not entitled to make and jt 


which they should be entitled ‘to operate. 


ke vehicles after he had obtained the licence, 
>and claimed the sum due under the agree- 


ment. Under the Act a licence cannot be 
transferred or assigned, and the Court of 
‘Appeal, consisting of Lord Roche, Lord 
„Justice Slesser and Mr. Justice Eve, upheld 
a decision of Mr. Justice Humphreys (153 
L. T. rep. 280; (1935) 2 K. B. 341) to the 


had no more effect than if they had declar 
Timbuctoo. It being a bad declaration, in 
my view they were entitled:to withdraw 
it and make the declaration which was 
made.” 

- The learned judge accordingly answered 
the first question in the negative and the 
second in the affirmative. The third ques- 
tion did not arise. In the result the award 


| effect that the agreement was illegal and of damages was upheld.—L. T. 


JUVENILE NENG! A ° 


The civil codes of all countries have held 
that a child is unable to assume control 
over property or to contract personal obliga- 
tion. It had 
zoung children are incapable of criminal 
ntent. But there has been no adequate, re- 
4 ognition of the need for ameliorafive 
aeasures like parental control or environ- 
mental conditioning. The modifications in 
vhe viewpoint and procedure whigh are en- 
*ailed in the concept of juvenile délinquency 
arose from new scientific knowledge and 
from the deliberate effort of social wor- 
kers ànd educators to change the method 
of treatment. They contended that 
the immunities, privileges and disabilities 
which the state had already granted to 
children in civil law dealing with property 


< also, operate as protective measures 


4 


been recognized that very 


against the, 
argued that as the child offender was 
handicapped by ihmaturijy of body and 
mind and by a lack of effective family con» 
trol the exercise of discretion and assump- 
gion of legal responsibility for conduet could 
not be expected of him. 

This view has been emphasized by the 
findings of modern psychology. Psyche 
logical researches show that no single factor 
detgrmines crime. A number of conditians 
demine eriminal behaviour. The circum- 


stafces aÑ peculiar to each case and hence 


dhe delinquent child must be considered, as 


athdividual problem. It is customary to- 
place emphasis on the external manifesta- 
tion of the delinquent’s offence. 
ing tendency of different children may ap- 
pear similar but the motive behind the 


4 


f . 


"gours of criminal law. ®It was - 


The steal- ` 



















ding delin- 
e child’s per- 


ologist aid in- 
n. The first 
Eom as nade 
He foukd t 
Sih 


is associa’ sed ith 






s with Bra, Casesny 
“id one of the best au®or\ties on child de- 
ON, reached the samé conclusion. The 
ings of psychologists hae been put to 
ah, ere use by the governments of 
noe countries. 
Are criminals made or born? Modern 
investigations, show that crime as such is not, 
Tie ‘ited. here may be predisposing con- 
litis like lack of normal inteseence: ce" 
low: 1.0. Thus Burt would say thats. of 
the criminals are dull simpletons, Age, 
' some children inherit. one or. otheiy us tune 
in&tincts in excess. Thus the child whose 
acuisitive propensity is very strong steals 
money to satisfy his natural promptings. 
Here the delinquent act is not premeditat- 
ed. The primitive impulse ‘is obeyed with- 
out reflection. Thus the child whose in-. 
telligence is “not normal or whose innate 
impulses are extraordinarily strong js 
susceptible.to drift into delinquency in the 
pbsence of control and ‘supervision. 
The environmental coaditions are impor- 
nt. The home is the ‘ ‘basic institutional 
whit in character formation.” 
be divorce, death, quarrels, dX oholism and 
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Homes broken . 

























+ wants fo q 
“and fmaintain hims 
irfgsular means. 
Thè conditions 
their part. The ë 
mine his develo, 
Again the right | 
alsg importat. ` 
rephrted to five 
the 


‘Abnofmal pysical conditions 
tipon the behaviour of the child. 
constitution. means weak self contro 
the knowledge of some inherent weaker 
like lameness or stammering develops ay 
inferiority complex. Oftentimes such 
dren are the object of tm at the ha” 
their mates. The chilg laturally devé.... ` 
malice against societ? which-finds expression: 
‘in crime. 

‘Where the’ delis. guehey is due to he 
A mal development of certain propensities 
the cure may consist in diverting thes 
toward mors approved forms of ‘behavious , J 


So 


Thus for instance a child with an excess o'. 
the acquisitive urge may be led to take inter 
est in books and be made to turn from t 
acquisition of wealth to the acquisition o 
knowledge. And, so in other cases. 
Juvenile delinquency usually ends in adult: 
delinquency. But it is easier. to. cure deg 
lingueney in children. The main business . 
of correction is to provide right diřection 1 
and'guidance for the delinquent child. >| 
In order to do this itis essential to as- ` 
certain the origin of the anti-social conduct; 
the circumstances and” ee which con- 









a 
i parental immor ality tend to ninen the chitd’s tr uted to delinquency.—P. hh 
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What Mischief Afoot. 

In response to an ad® declaring that a 
certain lawyer had money to lend, the fol- 
loving letter of inquiry was received. 

“Dear Sir, ` 

Tsaw your Ad in the Tama News Herald 

1 would need a little money tapionnh i 
a wonder what your plans ato. 

I would like to try it out once, to swe if I 


like it and if you like it the way 1 won? 


want it. 
` -I always need a little extra money." T sure 


Wit & Humour. 4 e 


e Would like to try out your plan that is if you ` 
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are hok to Strict. K 

1:6eHdld iry out'only $50 and pay WO 
as you wish. 

Tama NGO and am on the farm with 
three boys.¥ 

Would yoi “beso kind and iet me know 
your plans. 7 


amr 


4 Thank you ° x 
(Signedj—-= 9. ` 
Case ana C fomment. | . 


